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0% hater the 2 md FR Cauſe BI es 10 «I 
dtucr. 


What Things muſt de pleaded; and cannot be given in Enidence, 
Vid. Tit. TRE as 4. p + 


a e 314. 


A) bs ele Cath l. Shed q G dla erh excommunicate. © r 

3 In what Caſes a Prof ſhall be ſaidto yi ipſo facto . 316 
(CY) By whom Excommunication is to be pronounced and certified 318 
5 What Inconveniencies and Diſabilities it lays the Party excommunicated un- 
der: And herein, of his Diſability to bring an Aion. © 319 
(E) Of the Preceding the So of . Excommunicato eapiendo, . both at 
Common Lac, and by Pirtus the Statute 5 Eliz. cap. 23. 320 


F) Of lee and ſpiny a Jon . 8 325 


Execution. Page 226. 
(A) of the Nau of Execution, and what Things were able theres by the 


Common Law. 328 
(B) Of the Fudgment on which Execution is to be taken WF and e of 
Recognizances and Statutes, which are in Nature of Fudgments. | 
And herein, | 
1. Of the Nature of Recognizances at Common 8 wad on 
= — H. 8. cap. 6. Sc. and of the Statute Merchant and 


| 2. G rig "Feverif Proceſſes on thoſe Seburities, when rind) in 
i order to a full Execution. ; 


And art 
OF the" Manner of Execution on the 88 at Com 


7 Law, and wherein it differs from the Statutes, He. an d 


they from each other. : | 333 
2. At what Time Execution may be granted on each of chow 
335 


3. Who ſhall have eee on 5 as the Perſon alters. 335 
J. Againſt-whom Execution may be granted. 337 
3. What Things are bound by them, and are liable to. be extended 
for the Satisfaction of them. „ > 426 
| | 4. What 


* 


A Tavrz. of the View! 717 LE 3, 


4: What Proviſion the Law has made for Tenant by Statute Mer. 
chat, Sc. in Caſe of Evictionnsgn - e age 4341 
5. The ſeveral Ways of vacating bd diſcharging theſe Statutes, and 
this either before or after Execution. 
(©) Df. the u Kinds of Fudicial Writs which lic after 1e. 


herein, 


1. Of the Form, Teſte, and Return of ſuch Wau. I * 
or i 2. Of the Eleg 11. 9k 1 N 9 349 
| 3- Ofthe Capres ad Satisfaciendum. | 55 e eee e 
1. Of the Fieri facias and Levari fucia. 3351 


F. Of the Habere facias ſeiſinam and pg 22 8 
(D) Where the Party ſhall be concluded by t Elles of one_of them, and 

« - evhat further Remedy he has, when he hath not received entire n 
e his ft Writ, ef this either ai the Party or Sheriff. 353 
| (E) of the Authority aud Juriſdiction of the Court, out of ch: the Execu- 
ion iſſues; and herein, of the Manner of executing a Fudgment, where i the 


- Record has been removed from an inferior to a ſuperior _ . 356 
( F) Who are intitledto, and may ſue out Execution. "BAT 
(G) 40 Perſons againſt whom Execution my be ſued out. T 
Ns, 

1. Of ſuing out Execution, where there are ſeveral e e con. 
cerned. 35! 

2. Of ſuing out wn againſt the Heir and Wee er 339 

3+ Of ſuing out Execution againſt Infants. * 359 

4. Of ſuing out Execution againſt a Feme one: ne, 

5 Of ſuing out Execution againſt privileged. Per ons. „ 

. Of ſuing out Execution againlt a a Clerk or,one in Holy 5 


| 02 At what Time Execution may be ſued out: and] herein, of the Weeeſſty 15 
cire facias. 
(I) To what Time the Execution ſball have Relation, fo as to avoid any I | 
' nation by the Parly ; and herein, of the Statute of Frauds. be 20 5 
(K) Of he King's Precedency in Extcutions.” | - | 365 
11 Of the proper Officers 10 do Execution ; ; and berein, of the * and 
36 


ucceedli ing Sheriff. - | | 
Of the Manner of compelling him to do Execution z and berein o ” 
f . s Remedy againſt him for Negle& of his Duty. Y 
9 12 Sher V. 4 uthority in doing Execution; 3 and herein of þ reading 
er, Wc. ar. 05 
(0) of the Offence of bindering or obſlrufting an 22 e ol 56 


(P) Of the Party' s Remedy, when there hath been an irregular . 


how the ſame is to be ſet aſide, ' 


Q) 2 what 185 be ord, when 172 en r is Re. , 


728 
+ Executors and Acne, Page 371. 
(A) What Perfee may be Baan. e 2 
we Of appointing the King bee 8 | 327 
2. Whether Cotporations may be executors. N 2 5 
14 Who i in reſpect of their Crimes are diſabled Cop — 18 c 
tors. P20. 
+: Who in ee: of their Country, i owes 55 
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Wich their [DIVISIONS 


. Whoi in reſpe&t of their Want of Underſtanding. ,---- þ Bi 376 
5. Wham reſped of their Fortune aud Circumſtances: $1 -and there- 


5 in of obliging An Executor to give Securi 125 : 76 | 
7. Of making Infants . 1 35 1 e 376 
1 . Of a Feme Covert Executrix.. © 378 
Of making Creditors Execuiors. ie | 
10. Of making Debtors" OP) FE Te ND» | Tp 


oy oy Ly” 
Wo 01 an  Adewinifener avant minori tate of an Tafant Executor 
or Adminiſtrator... ö 


41 | | = 2 oF | . 
1. Who may be ſuch an Adminiſtrator.” At jo OE: 
2. What Acts he may do. iT eee 
2 0 When his Authority determines... . 82 

f an Adminiſtration de benis. non, where the firſt | Admivitira- 

tor dies, or the Executor dies eee, or wen Probate of 

the Will. ; | | | 

And here, 
. In what Caſes Adminiſtration de bonis non ſhall be granted, and 


2. What "Things unadminiſtered ſucha one is intitled to. 386 
3- In what Actions commenced before his Ben may an Admini- 


ſtrator de boni non proceed. 12 „ 
3. Of an Executor de ſon Tort. | ; 
And herein, 
| 1. What Acts or Degree of CES will . an e 
die fon Tort. 37 


2. What Acts of his are as valid, as if done by a lawful one. 390 
3. How he is to be charged, and how far a ſubſequent Admini- 


ſtration purges the firſt Wrong. ̃ 391 
(C) Of Yf the Mae of appointing an Executor. > © | 
rein, 
1. By what Words an Executor is conſtituted. 392 
2. Of appointing an Executor abſolutely, or on Condition. 393 
3. Of appointing a temporary Executor. 309 
4. Of appointiog an Executor with a limited Power, as to ad 


miniſter ſuch a Part of the Bath, We” | 


| (D) = Co-Bxecutors. ; 
emn, | 
| 1. What AQs can by ne f tem cane wall ve by 
424 W here they muſt b for each other's Ads, and what Re 
medy the one has againſt the other. 395 


25 3 · Where they muſt jointly ſue and be ſued ; and therein, of — 
' mons and Seterance. See Vol. 4. 1 
(E} of Probate of Will, and greeting Admin i R 
5 ting * Adwini. 6 


1. To — the Probate of Wills, and the 6 


ſtration did originally belong. N 4 397 

2. Of the King's JuriſdiQion herein. 399 

3. Of the l $ ON ; and cher, of bona No- 
pos tabilia, Cd h Wn 127 00] 

| RS 
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elne 375 Want 40: fe | 

Nba r. Of what Value the Goods and ER, malt beth vill mae 

bona Notabilia. - © Page 399 

N 2. Of the Nature of ſack Effects as will make zona Notabilia, 

278 and how far it is ne chat chey ſhould be in ſeveral 

„ Dioceſes. F 

4§᷑. Of the Probate of Wills, and Grating A miniſt ic 955 the 

Biſhop of the Dioceſe, 401 

. Of the Probate of Wills, and Granting / A iminiftration where 

+. » the Party died within ſome pecatidr Juriſdiction. '*. oe 

'6, Of th Juriſdiction of ſome Lords of Waere in the Probate X 
Wills. 


7. Of the Juriſdiction of ſome Mayors, in reſpedt of the Burgeſes 

FE within ſuch a Place. 402 
8. The Form of proving 4 Will, and Fatt out Miete tien; ; 
and therein, of entering a Caveat. e 
9. Of the Executor's Refuſal. | 405 
10. What Acts amount to an Adminiſtration, 10 chat we Party can- 
not afterwards refuſe. 5 | 406 

11. Of bringing in an Inventory. 8 406 


12, Where Adminiſtration unduly obtained may 15 revol ec 

pealed-—- 5 
13. How far a Repeal kk weſhe Ads void. : 

14. What Things an Executor may do before Proba of the will. 

ON I2 

(F) What Perſons are intitled to Adminiſtration. - 42 12 

(G) In what Ow the Ordinary may grant 14 un herein Jo ranting it to 


one or more, or for a particular Zheng hin 415 


(H) What Jealt 6 deemed the Tefat Long 8 os perf 1 A 1 the H Hands 


: 27 the Hxeculor. 
And herein. : 
1. What ſhall be ſuch an 1 AR ret in Fe Teſto as hall go 
to his Executors. 5 - 416 
2. How far Debts due'to the Teſtator are Aſſet s.. 417 
3. What ſhall be deemed his perſonal Eftate ; and therein, what 
Things ſhall go to the Heir, and not to the Executör. x 418 


AI. What Things ſhall go to the Wife of the Deceaſed, and not to 
| the Executor. 421 

5. Where after Debts a Re bse the executors ſhall have 

the Surplus to themſelves, or are to be Truſtees for the next of 


in. 
" 3 the perſonal Eſtate, after Debie gois, is to be Abbund, wh 
| Party dies N. ate; and herein, of the Share the Huſband or Wi ife are in- 
titled — of the aſcending, 1 and collateral Line, an Admiſſion of the 
half B , nd where the Diribution e 3 


Capita. 
(K) of Advancement and bringing into Hot %, 2 A bl 
(L) What ſhall be a Devaſtavit cither in - Bio or Ah '; . 
therein, of the Order of paying Debts or . FO 
And herein, F209, 8 1 
. What Manner of Waſting will amount to a Platts 430 
2. Where it will be a Devaſtavit to pay Debts of an idferjor a- 
ture before thoſe of a ſuperior, and the Order i in which 8 5 
to be ale 
f 3: 106 


vid theit Dt vis ro 


Of paying lente ve Debs o thei of the Exeva- 

* Aſſent to a Legacy. Page 435 

4 What ſhall be allowed on Account of Funeral ane jj 

(0) 3 Caſes an Anecutor may male himſelf Table de bonis propriis. 


1, Where he ſhall be liable de bonis riis by his falſe, Pleading. 


Of 8 
2. Where by his Promiſe to y or 8 the Teftator's * 
or Legacies he makes dan If liable. 


80 What Actions Executors or Admin: iftrators may bring in ; Right of theſe t 2 


repreſent. 439 

(O) How ſuch Abions n be laid; and herein, of joining a Matter in Right 

of the Teftator, and in their own Right i in the ſame Action. : 449 
("0 Tor Acddtiuns and Remedies againſt Executors and Ae. | 

| herein, | 

1. Upon what Contracts or Engagements of their Teſtators or 5 

teſtates, Executors or Adminiſtrators are liable. 442 


2. Of perſonal Torts, which are ſaid to die with the Party. 444 
0 Of I emedies againſt Executors or Adminiſtrators of Executors. 


5 Where they ſhall be exculed from Caller) att ee 1 
5. Where excuſed from n in n Pail, e 


Ertinguithment. Page 4 447: 


(9) 9f th Extin e of Rentr. 7 448 
B) Of the —— of Copyholds, _ N 451 
(C) Of the Extinguiſhment of Common, T 451 


(D) Of the Kntingujſtment of n. 458 


Extortion. Page 453: 
Fairs and n Page 4 4. 
(4) 074 Blew Fair or 1 


ind herein 1 
1 How a Right to a Fair or Market mult firſt commence. 455 
2. Of the Owner's Remedy for a Diſturbance in the Enjoyment of - 


„chem. 455 
( B) o the Manner of holding Pairs and Moos: 
1. In — — Place they „„ 3. 0 EY 2 
8 At what ines they are to be bold. TE OE OS 
(C) of the 2 and I of Dams of . and Markets + in 2 inci- 
Cen“ 10 f 457 


(1) Of th the Toll and d other Duties which Owners Ne and Markets are ine 
litled to. ; 


Aud FH 
ö Where ſuch Tolls, Vc. ſhall be i to be th and * 
gally due. 458 
2. What e are exempt from Nr thereof. 459 


(E) How 


| 00 How en ins Sabin 7 2 2 edu, aner 
e ein. | 
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dn Page 2. | 5 N 

(A) Þn abt Caſes a Fee ſhall bs ſaid to be due. - 2 „ 
(B) How much ſball be ſaid to be dumme. FF5ͤͤ; as 
(C) At what Time EEE due. 1 „ 
ces are to be recovered. )* 


88 In ms oo”: 


1 4 elony.. Page 469. 1 Wh, 
(4) Of what Nature the '; taken muſt be to cpa the Offence Ra. 


469 
(B) How far the Goods ought to belong to another. e 471 
(C) What ſhall be ſaid to be a felonious and fraudulent . „„ G78 
(D) What ſhall be ſaid to be a Carrying away. © © eG. me 

(E) By whom the Offence may be committed. {RR : 475 
(F) Of what Vu lue the Goods muft be ; ; and Herein, f th „ Df between 

Grand and Petit Larceny. F 
( G) Where the Offender i. it or is not OE” bis c „ 22 - gy0 


(H) Where the 5 is to be N „ 478 


** 


a we Be, 
(A) Where a Perſon ſhall be ſaid to be Felo de ſe. ro rnb 4580 


B) Of the Manner of finding him ſuch. . 
Fo Wh fl ff for bis 4 8 7 „ HE | 485 


Fecffment. Page 483. 
| (A) The ſeveral Sorts of Livery in cur Law. ; 


And herein, © "Bn £50 | 
1. Of Livery in Deed. 483 
2. Of Livery within View or in V 484 
(B) The Eſed and Operation of Livery. wet . 
: And herein, | | 7 
1. The Effect thereof to paſs a fin Intereſt. 486 


$. The Operation thereof, where the Feoffor i is out of Poſſeſkon. | 


3. In what Caſes Grad Parcels will paſs by one e Livery, or whe | 


ſeveral Parties may take by Livery to one. 


(o; Of the Charter of Feofiment ; and herein, what Things are neceflry to the 
Mating aperfett Charter, and how i NO = which 


1s relative to it. | 493 
(D) Who may make a Feoffm ent. 44 
(E) Of making it by Letter 2 od 

Fieri Facias, Vid. Tit.] aden Pa. 2. * 35%. es 
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r A afTc Do Lana 
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(A) Who may Hiker a Rec 


wn bar DIVISIONS.” / * 


A) Ee have ſufficient Authority i. fe aud, amercs; ,, * *** * Page 30g 
65 Ye bon ſe ences the Dee e 8 784 
0 2 Attions or provectdings thereought to be @ Fine or Anereement. #1 

And herein, 
| 1. Of the Nature of the Action in vieh there ought \ 10 by « Fine 
or Amercement. | | e To 
2. At what Time to be Wen Wee ee ee 
3. Whether to be awarded, . party in oquired x as to Patt. 


4. Whether to be awarded where chere are ſeveral” Parties = 

ſome of them only acquitted.” | id 
5. Of awarding Fines and Amercements ointly or PO th cr 
6. Whether the Party can be twiee amerced in the ſame Action. 512 


D) Wihere a Hue ought 4 to be awarded, and wor an Fmercement, & vice "oſs 
(E) Who in opt of their Perſims ave nt tbe fied or cee. nk Fac 


( * Of the Reaſonableneſs of the Fine ; and herein,” of mitigating or aggravat- 


git. 17 | 
(G) of the Reaſonablencſs of a an Anercenent, "and the I ther. wt 
erein : 
2 Of the Neceſſity of an 'Aﬀecrment. | „ Bos a apy. 4 _ 
2. By whom the Affeerment is to be. aig,” 519 
(H) Of the Manner of recovering, Fines on eren, 519 


1 Fines and Recobezies: page e 
(A) Of the = Parts f a Fine, 2 when they an to . 522 


(B) of the ſeveral Sorts of Fines, © $2 

(C) Who may levy Fines, _ 8 3 528 
(D) Of the Dedimus Poteſtatemn. as. SOA V 
(E) Of the Operation of d Nine in barrin Ife ie Tail.” 528 


(F) Of the Operation of a Fine in 5 Strangers, or whoſe who how but an 
uncertain Intereſt, as a Term for Years, or barely ane Fe Interefl. 5 32 
(G) Of the Remedies given to Strangers 4 Claim and 2 TOM the Ae 
ion of the Right. 536 


(E) F. Fines, auf If Wer RC them. 


Of what Things a Fine may be levied, and by Wa N 2 
what ſhall. de a ſufficient Deſeriprion” 'of the Thing without 
naming either Vill, Hamlet or Pariſh, vide in the next Joon 

of Recoveries, Letter cha 544 0s" of wo * a Re 
very may be ſuffered. -- - „ 


Common Kitkbeſzen bse 41. 


WN 


543 


overy. | 
(B) Of what Things a Recove be ſuffered, and FE 3s Names, . 
8 What Eſtates or — 4 222 ee Recovery, and H — 
** of the Jingle and double Voucher. png 
(D) Of erroneous and void Recoverier, coho may avoid them, and by what 


Fines payable by Copybold Tenants, . LN Copybola, Pal = 
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(B) of what 


| Gs of the Tenant's Plea in Abatement or Bar, 
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A Tasks of the feveral\PITLES. 


* Foxeible Ente any-Detainer: Page 16 
( A) The ſeveral Statutes made relating 10 this. Subje@, 


2 2 What ſhall be a forcible Entry and Detainer within thee 88 my 


& Sf Nature of the Poſefſions, oat. a 10 which Arn & guilly of 

a forcible Entry or Detainer. * 359 
(D)' #46: Perſons may be guilty thercefs 560 
) What ought to be the © aa of a Reeerd, pai! poo 3 561 
(F 7 the bete of Reflitution,' by <yhom' and in —_— Manner : And 


Bs of By Nature of the Poſſeſfiant, and 10 . 


be made 563 
(G) What foall be a Bar or Stay to ſuch\ Aauard of Seen herei 
27 ee me ee it afide after it is a Es e 8 


Foidtip. Page 566. 


(A) In what Fr the poi and altering of a Whig fat be 2 & 6 


ar falſe and . . 
Not l che Hriting muſt be to 00 ny 


Common Law. | 
C) What er Kind are made 
— 2 of hi Fe — . ene *. & 5 


Foreſts, Vid. Of the Court of ee Corr their 
JuriſdiQion, Vol. 1. p. 37. e Ip 9d 


'Foreflalling. Page 572. 
60 Write ad hr ried nd pred. bs 


Forkeituꝛte. Page $75. 


| 60 For 1 R Com: 7 | 


(B) For what Crimes his Goods and 
(C) For what Crimes by Statue. 

(D) To what Time the Forfeiture JI Relation. | 5 
(E) What is to be done with the Offender's Goods befers C widtion. 58 
F) Where the Wife ſball loſe her Dower. 3 | 
() er oe oo of the Qffenger in en | 


Formedon. Page roy 
00 of the Noe Ty of AO. IN 


ein, | 
1. Of the Formedom in Defender. 
2. Of the Formedon in Remain 
3. Of the Formedon in Reverter. 
(B) Ou, Things a Formedon will lie. 
{C) How the Demandant muſt ſet forth his Title. 


Fraud. Page 393. 


| (A) What Alte are Hants in the Common Law Courts as — tht 


. Rot wwithin the expreſs Provifion of any Ad of Purliamnt. 594 
(B) What Ads are deemed lo nas in the Courts of Ex rug. 97 


8 


. * 5 « Is 4 2 1 * eir 1 * ; o . $ R ** * a 
© With the DIVISIONS: © 


le) Of fraduleint Convejancer and Deviſts, &c. to defeat Creditors and B- 
10.56 ee e 5 27 Elis. cap. * . 3 W.& M. cap. | 


l is Gn Broad! Page ps 
| Ti» t is cogni 
of | 5 {ya 4 e -doer. 7 is ee SET at *. e 45 the 5 0 
9 =_=_ . AM. . - N iN 11 
5 N 
A Game. Page 613. SIR 
10 . 
3 Gaming. Tags . . 
4 (A) How far reflrained by the Common. Law.” Pie ee Gig 

() * e god 9 = 28 1 a b 3 a 3 621 
5 Sn and Sadie. na 4 ee 
6 A Gaul what Authority N ple Veen A LY | 
1 wa: ho 27 be at the Charge of repairing — 2 th * on 
| (C) To what Place Offenders are 10 be committed ; and herein, wht fat 
5 ſaid a Gaol, and where to be hept. 629 
uf ©) ga Duty ad Beer of Saler nd Reeters Nh. X 

wes _— 4005 they may lawfully do, and for. wha Abuſe pu- 

3 --niſbable. :- 630 
| | 2. For what Offences they ſhall forfeir their Offices. 631 
2 (E) 4 20ho/e:Charge —_ athens be cn 1 G. 10 6 
3 (F) How maintained t t 1 


(A) Of the Original, "te { ſeveral / 
(8) The particular Caſes which hawe been adjudged r 
General Iſſue. Vid. Tit. Pleadiogs, For * 


Say noe unt, Page 4. 


es of this 3 637 
ing to this Cuſtom, 642 


Re 


0 a) Wh oi ma may make 2 Gaui 15 ee 5 a Sap - 
1. Of Grams hey Corpmrations. 0 W. e tt Þ 
2. 0f Giants hy Eccleſiaſtical kealas. A $4 

7 3. Of Grants by Infants. | 847 

8 Ts Of Grants by Feme Coverts. 648 

9 . Of Grants hy Lies and Perſaps of Tafane Memory: e 0 

0 6. Of Grants by Perſons under Dureſs. TEE #9 

p ® What hat Pexſon — mnty. take by Grant. 

1 C) What Name her 7 the 8 or * Grante will make 059 | 
Dran certain enough. 1 651 
do 2 Intereſt in the Grantor he may diſpoſe: | 

a 

e 6 They cure Jail 

ned over 65 

p © Where the Grantor muſt have an abſolute Property, ſo that the 


Grant be not to the Prejudice of a third Perſon, 555 
3. Whet 


A Tax of the ſeveral TITLES. 

93. Wherher a bare Right or Poſſibility may be granted or aſſigned 
over Pa ge 656 
1 What Seißn or Poſſeſſion i in the Grantor will enable him. to grant 
WD: 4 it over. 
| | 5. Where the Grantor” 7 Right 1 joined with a Trult o or Cos. 
iif 8 1 dence, i is incapable of bein iy ee or aſſigned o r hs 6 8 
N | | Fl What Ceremony is requifite to the er fection of a Grant ; and therein, of the 
In 4 Neceſſity of a Deed. | 659 

(JU What Words are ſufficient io create a good Grant. = 
(G) Where a Thing /ha'l be ſaid to 4 afs by Grant or ſome other Comveyance. 66 
(8) —_ Grants /hall be aid to good or void for Incertainty : . 
| And herein, 
1. What ſhall be a ſufficient Deſcription of the Thing granted vot 
withſtanding any Miſrecital thereof. 661 
2. Where a DefeQ in the Deſcription may be aided by "Relation 


to a Thing certain. 663 
3. Where by an Election given to che Grantee he may reduce an 
uncertain Grant to a e e 5 6564 
eh Han Grants are to be expounded =" „ 1 Lac ; an 17 7 1592 7 a a) 
33 herein, th 
4d. 1. ou to be conſtrued whero ee appears' « Repugnaney i in th 
65 ords, 
1 4 = 2. Where the Premiſſes differ e the Maden find heres 
"0 | how far the e er ny —__ or 4 the Grant i in the 
wy nm 5, 17 667 
238. How the Words of : a Grant are to be conſtrued as to the Things 
intended to be granted. 667 
498 4. We a thing ſhall be ſaid to paſs as \appendant, oppurtenan or 
incident. 
5. What Eſta te or Intereſt ſhall be ſaid to be ed 650 
6. At what Time the Thing granted becomes veſted, and when the 
Suede muſt take the ſame. . 30 85 | . 671 


Guardian. Page 67 2. : 
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| Ay The il Kinds of . : 


And herein, 
1. Of the ſeveral Kinds of Guardians by the common Law. 673 
2. Of Guardians by Cuſtom. 675 
3. Of Guardians by Statute,  *©- 9% 53098 
(B) What Perſons may be Guardians, and are intitled 3 195%. wks, 695 


EC) By what Aut hority Guar dians are appointed ; and herein of the proper 
Juriſdiction in reſtraining and puniſhing ive 2 ne Nen others in 


relation to Infants. 9 030 
D) Of the Manner of appointing and A a do | . 6 690 
(E) At what Time the Authority of a Guardian ceaſes, and whe Ads will 

determine it. (> 3 68. 


(>) Of the Guardian's Inereft in n the Body and Lands of the Ward, and fis 
KRemedy for the ſame. 683 
wy 40 What Things a Guardian may lanefull 4, and which wil bind the 585 
; 2 

(H) of the Infant's Remady againſt his Guardian Fir Abuſes by rg 685 
| (1) Of obliging a Guardian to account, and wwhat Allowinces he ſhall have. 687 


DAMAGES 


1 
I 


1 


ZN * 00 o Oviee 


S. 


AM AGES are a Compenſation given b | 75 the Jury for an LENS 
5 Injury or a Wrong done the Party (ah! 
brought. CCF 


—_ Ba 
= © 


ces Ta 
8 1 a N Party hae 
en at in obtaining his Right, ſuch as the moderate Fees of Counſel, Attornies, &c. are termed Colts ; 


ad theſe are gow by the Court, and taxed by their Officer. For the Difference between Damages and 1 
51 oſts, vide Salk. 209. 6 Mod. 157. Gila» Eq Rep. 195, 199- Barnes 306. and Title Cofts, f 
on : | | 
53 (A) Jn what Aa ions the Partp ſhall recovez Da⸗ 
an mages; 6: = > ns wt N 15 
+ Wl B) dthat Perſons are intitled to, oz ſhall zecover 
5 Damages. 2. = ee 
he (C) Agamſt whom Damages ſhall be recovered. 3, 
* (D) Dt aſlcſſing the Damages: And herein, 4. 
65 1. Of the Quantum of the Damages the Jury may give. 4. 
85 2. Whether they may give more than the Plaintiff has 
67 declared fer, 4. „ 
6 3. Muſt be aſſeſſed purſuant to the Plalntiff's Right, 
70 or the Injury he has. received ; And herein of aſſeſ. 


 fing intire 3 5 „ 15 
4. Where to be aſſeſſed jointly or ſeyerally, where there 
are ſeveral Defendants, 8 ö Wy 


(E) Uheze the Court map inereafe or mitipate the : 
Damages. IO. | 1 1 | 

(F) Df the Manner of aſſeſſing and recovering 
Damages. 11, Co „ 


\) In what Actions the Paztp ſhall recover Da⸗ 


79 . 
= \ T Common Law no Damages were recavered in an real Action, for AS "Rs 
81 the Detention of the Poſſeſſian, Sc. being the Cauſe of Damages, till à Inſt. 984. 


Right to the Land was determined, the Party could not be ſaid to ſuffer Co- Lit. a5 7. 
Wrong; alſo the Burden of the Feudal Duties lay upon the Tenant in 19 H. 6. 27- 
cſhon, and conſequently he was to receive the meſne Profits until ſome * A 


er made out a better Right, who after recovery might have maintained 7; Co. gl. 


Action of Treſpaſs. -  Forreco- 
58 3 | : | £4 vering the 
7 nc Profits in Ejeckment, Replevin and Treſpaſs, vide the ſeveral Heads ; and where the Courts of 


will oblige the Tertenant to account for the meſne Profit, Title Account- 
01. II, Ye 5 | © Wot 


D A M A G E SZ 


before the Action (a) The Ex- I 


3 


— . 


5 D A t A R 8 


bares « hut in an Aſſiſe, which is (a) a mixed and compendious Afton, tr 


— 


— 


of: © 116. Diſſeiſee not only recovered his Poſſeſſion, but alſo the meſne Profits In 


4. Damages. PR = 


a) But in a 5 15 6 ee 

* of Entry there were no Damages ; for ſuch Writ ouly demanded the Freehold, and was nat mite 
with the Perſonality. 2 Inſt. 289. Booth- 135. Nor in a Writ of Admeaſurement of Paſture. | 
Inſt. 368. „ | os | 


For the Ex- By the Statute of Glauceſter, made 6 E. 1. whereas before Damage 


Poßition of « were not awarded in Mortilancęſtur, unleſs upon a Recovery againſt de 


this Statutes chief Lord, they ſhall be awarded in all Caſes where a Man recovers i 
287, 88. Mortdanceftor ; fo in Coſinage, Aiel and Beſaiel; and by the ſame Statut, 


every one ſhall render Damages where the Land is recovered againſt hin, 


- 


% upon his Intruſion or Act” | 


But f. thi By the Statute of Merton, cap. 1. Damages are given on the Poſſeſſon 
— Tit. Action of Dower, Unde nihil habet. 1 i 


Dower, Letter (I. 146.) N 


_ In- In a QAzare Impedit, or Darrien Preſentment, he for whom the Jud. 
cumb. 292 ment is given, ſhall recover as well his Damages as his Preſentment and 
: Advowlſon. 5 
In all Actions ex delicto, which are either Treſpaſſes founded on Force, or 
upon Fraud, in not performing of Contracts, Damages fhall be recovered, 
(% As all and theſe are (5) ſuch Actions as are ſaid to ſound only im Damages. 


Actions on 


the Caſe or Covenant, for which vide Title Covenant, and Trover, for which vide Title Trouer and Ca 


verſion in Account, vid Rol. Abr. 575. In Detinue the Thing is to be recovered in. Specie, or D- 


mages for it. Rol. Abr. 594. In Debt the ſame is to be reſtored in Numero; but there are Damagu 


for the Detamer, vide Vaugh. 101. Damages ſhall be recovered in an Andita,Puerela. 26 E. 3. 7 
In a Writ of Ward of the Body and Land Damages ſhall be recovered, Rol. Abr. 575. But in Win 
of Execution no Damages ſhall be recovered, 50 E-. 3. 23. nor in a Scire Fac. 2. H. 6. 15. Is | 


® In Debt, generally, the Damages are nominal. 


| But for this If after a Prohibition to the Spiritual Court the Party proceeds in ſuch 


00, Lit. 42. 
- A. — 


vide Title Court; the Plaintiff upon his Declaration upon the Prohibition, or upon 
Probibition, an Attachment, ſhall recover Damages. | | 

gt vide | J A | 0. ; 
Rol- Abr. 575. Jon. 477. Cro. Car. 559. 2 Jon. 128. Raym. 387. Vent. 348, 350. 3 In 
360, See Ld, Raym. 34% for an N 2 W. and M. ſefſ. 1. c 5. of Diſtreſſes. And ſee 1 Mod 


274, 277» | 


* 4 2 * 4 . x o Fu 


= A K — 


(5) What Perſons are intitled to, or ſhall zetober 
NV Damages. . 
15H. 5. 4b. J Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and be 
2 Inſt- 285. I in the Reverſion recovers in an Aſſiſe, yet he ſhall not recover Damages 
Rol. Ahr. So If after the Ouſter he in the Reverſion enter upon the Diſſeiſor, (as he 


369. * cor by Law to fave a Deſcent), and after the Diſſeifor re-enters upon him, 


he recover» in an Aſſize, yet he ſhall not have an Damages, for the 
Re-entry of him in Reverſion reduces the Eſtate to the 1 ſſee, and then the 


* 


2 1 es for the Profits belong to him. 


Tenant for Life, and he in the Reverſion join in a Leaſe for Life, the 
may join in an Action of Waſte, and Tenant for Life recover t 
Place waſted, and he in Reverſion Damages. 5 OY 1 


7 


„ 


In Debt by Baron and Feme, upon a Bond made to the Feme dum ſola, Oro. Eliz. 
ey ſhall recover Damages (a) jointly. 5 LD (s * 2 
e by Baron an i Feme, if it be found they were diffeiſed, they ſhall recover Damages of the liſues 
common, 11 H. 4. 16. b. Rol. Abr. 550.—ln Treſpaſs by Baron and Feme, for impriſoaiug the 
me.till a Fine * paid for all the 'Treſpaſs, but the Fine, they inali recover Damages in common, 
o. Damages 51. Rol. Abr. 571. | 8 a | | 

* 2%, As io the Fine, tit being to the prticular and excluſive Damage of the Huſband, if it is 
(ih propꝰr Su' ject of an Act. on at his Suit alone? . f | 

+ So in Trover by Baron and Feme, Executrix of A. for Goods of A. they * Page 3 
all recover Damages jointly; for the Poſſeſſion of the Wife, as Executrix, Styl. 48. 
us alſo the Poſſeſſion of her Huſband, and the Damages recovered ſhall be 
the Eſtate of the Teſtator, and ſo may concern them both. | : 
If two Jointenants bring an Aſſiſe, and the one is ſevered, if it be found 11 Hf. 4.9, 
dat the other had Goods taken upon the Land, he ſhall recover ſole Da- Rol. Abr. 


ages for themF. 521. 


10 


ids | + The Owner of the Goods may ien an Action alone, for them. . 
and 1 eee eee You e 
c) Againſt whom Damages ſhall be recovered. 


Y the Statute of Glouceffer, made 6 E. 1. cap. 1. whereas before (4) Owen 
Damages were not awarded in Aſſiſes of Novel Defſeifin, (6) but only 112. 
adainſt the Diſſeiſors; it is provided that if Diſſeiſors (e) alien the Hob. 98. 
Lands, (d) and have not whereof Damages may be levied, (e) * to geiſed, for 
(f) whoſe Hands ſuch Tenements ſhall come, ſhall be charged wit 
the Damages (4), ſo that (i) every (4) one ſhall (7) anſwer (mn for 
Time, provided that the Diſſeiſoe ſhall recover Damages in a Writ of all that 
,, come under 
iy . - . . theDiſſeiſor 
Right or Wrong, 2 Inſt. 284*.—So if the Lord diſtrains for Rent, and a Stranger reſcues though 
Stranger isonly a Diſſeiſor in an Aſſiſe againit him and the Tenant; if the Stranger is found in- 
iicient, the Tenant ſhall anſwer in Damages, though he claims not from the Dilleifor, 2 Inſt. 234. 
| The Tenant ſhall be charged only where the Niflc»or is inſufficient; but if able to pay Part, but 
the Whole, both ſhall be charged: therefore the |udgment is always given generally againſt both. 
nit. 284, (e) Lands held in Capite were aliened to J. S. ho died, his Heir within Age; andthe King 
mitted his Cuſtody to B. who took the Profits, the Heir was no Lenant within the Statute, Ws 
ſt. 284. Secur if alien d to an Infant, who took the Profits, or if coming in as Heir he had been « 
Ward, 2 Init. 284. J) Yet theſe general Words ſnall not charge thoſe with Damages whohavean 
ate caſt upon them by Law, unleſs they conſent thereto, as the Heir of the Alienee, by refuſing to 
— ke the Profits, may diſcharge himſelf of the Damages. 2 Inſl. 4. So if Diſſeiſor enfeotfs A. and B. 
| makes Livery to A. on!y, and A, ſies, if B. never aſſented, he may wave the Poſſeſſion. We, Inuit. 
0. 2 Inſt. 286.(g) And where by ſubſequent Statutes double or treble Dimages ate iven.in an Af- 
„they (hall be anſwered by every mean Tenant accordingly, and for their infullciency by the 
nant. 2 Inſt, 285, (5) In an Aſſiſe, but not in a Writ of Entry; for that is to be brought againſt 
Tenant only, and this Clauſe refers only to the Aſſiſe. 2 Init. 286, 287. (i) If named in the A 
L otherwiſe if theDiſſ-iſor is found inſufficient, the Lenaut ſhal! be charged with the W hole. 2 Inſt. 
5. But if found, that the Diiſeiſ. is inſulſicient, and that they enfooffed A. who enfeofled H. who. 


age ſenffed the Lenant, and that A. had it one Year, and B. another, and the Tenant another, the 
As he nant ſhall be charged for his own Time only, and the P aintiff thall loſe his Damage againſl A. 
him, d B. decauſe not named in the Writ, 2 Inſt. 28. +{4) Tenant for Years or by Statute, Ws. is no 
- the an Occupier within the Act, unleſs the Aſſiſe is brought by Tenant, by Statute, e. 2 Iutt. 289, 
u the If they have ſufficient, otherwiſe the Tenant mutt antwer far the Whole. 2 tit. 285. (m} Yet 


eral Judgments ſhall not be given, but one Judgment intirely againſt all, according to the Ulage z 
t the Sheriff upon the Execution may uſe ſuch nditferency as Juſtice requires 2 Inſt. 285. If the 
riff returns that the Diſſeiſor is inſufficient, Proceſs ſhall iflue to levy it of the Tenant a Inſt, a8 ꝶ. 


The Perſon having Title may maintain an Ejectment, at any Time within twen Years, and 

rwards 2 the annual Value, and Coſts of the Ejectment, Ws. in an Action of Treſpaſs for 

ne Profits, | | 

But perha there are few Caſes, where ſeveral Actions would not lie againſt A. and B. reſpec- 

ly, viz. in Trot , if brought in due Time, in which Actions the Jury e ive 9 
Portion to the Value, during the 1 Fnns the Defendant held the Poſſeſſion. 

| | 2 N | 5 


6&6 By 


* 


DAMAGES. = 


(=) This - © By the ſame Act the (n) Diſſeiſee ſha]l recover Damages in a Writ of 
| er not (6 Entry (1) againſt (o) him that is found (p) Tenant after the Diſſeiſor.“ 
o his Heirs. | | ES 
2 Inſt. 186. But by a ſubſequent Clauſen this AR, where he recovers the Land againſt the Diſſeiſa, 
he ſhall have Damage. Gee not to him that has an Eſtate by Law ea upon him, if he wave 
- the Poſſeſſion. Co. Lit. 360. 2 Inſt. 286, 287. (o) If brought againſt two Jointenants, and one dif. 
. claims, and the other takes _— him the whole I enancy, and pleads, Ws. he ſhall anſwer the whole 
Damages. 2 Inſt, 287. (p) The Diſſeiſor enfeoffs A. who enfeoff. F. and in a Writ of Entry in t: 
 þ OE ci youches A. who pleads and loſes, Judgment ſhall be given againſt the Vouchee, becauſ Wil 
is found Tenant in Law. 2 Inſt. 287 1. e 1 8 ; 


% * 
+ In moſt Caſes, of this Kind, an Action of Treſpaſs, (if the Party ſues in Time) would be mon 0 ti 
eligible, as being in its Form, more ſimple, and better known, than an Athſe, which is much ou of "4 
Uſe. I mean againſt Perſons, not in Poſſeſſion, at the Commencement ot the Action, but who have 
wrongfully entered, received the Profi s for a Lime, and then aliencd, aſſig ned, or quitted the Po. 
ſieſſion: And where the Party ſuing had originally ſuch a Poſſ-ſſion, as would in Law, intitle him u | 
maintain that Kind of Action. Againſt Perſons in Poſſeſſion, Ejectment, and an Action of Treſpah 7 
for the meſne Profits, after Recovery in Ejectment. are the proper Remedies. IR 5 
* page 4 In a Writ of Partition by one Coparcener againſt the other, no Damage ts 
2 Inſt. 289. ſhall be recovered, though the Defendant hath not been at all Times (% on h. 
Noy 68 vid: ready to make Partition. 5 e T2 
ers © . 3 9 = TEND | a , 
00 if a Man will avoid the Damages, becauſe he hath been at all Times ready to render the Thing ay 
in Demand, he ought to come at the firſt Day. 17 F. 3.91, In Detinue againſt an Executor, fuppoſing 5 
| it to come to his Hands after the Death of the Tettator, the Defendant may come at the grand ifi mw 
and ſay that he hath at all Times been ready to deliver the Writing after the Time that it came u | 
his Hands, and thereby ſave Damages againſt him. 22 Ed. 3. 9. Rol. Abr. 594*. A 
: | MET; . EFF Out 
* Trover will lie in moſt Caſes, for Chattels detained, and if a Demand and Refuſal js mol ure 
the Plaintiff will be entitled to Colts, ſo in Detinue for Writings, or other Things when the Plain >, P. 
titf wants to recover the Thing ia Specie. VF oe ne fin yes ag © 
= 85 \ ; Tu 
_ 7 „ „ 8 | _ — j 
| a ee udp! 
| 3 3 Ele. 1 * ] 
; ; Of the Quantum of Th Damages the Jury may give, + gain 
| 5 65 ; : | 1 | | jeu 
Vid. Moor all Actions which ſound in Damages, the Jury ſeem to have a diſcre Bu 
419. tionary Power of giving what Damages they think proper: For thou iſhe 


1 in Contracts the very Sum ſpecified and agreed on is uſually given, yet ut a 
Pent. 26). there are any Circumſtances of Hardſhip, Fraud or Deceit, though nd 
WhereMo- ſufficient to invalidate the Contract, the Jury may conſider of them, and 
ney laid put propartion and mitigate the Damages accordin ly; as in Caſe upon a Poliq 
in Repairs of rance, which was a Che ? in old V s painted, | 
0 urance, as a Cheat, for an old Veſſel was painted, and Good 
ſhall re- Val . h V Bar: 5 60 » | 
of no Value put in the Veſſel, and about 1500). inſured upon it, and the! 
Damages. the Ship was voluntarily ſunk f. So on an Action brought on a Promiſed 
| Godb, 53. 100098. if the Plaintiff ſhould find the Defendant's Owl; the Court declarch 
Where in though the Promiſe was proved, that the Jury might mitigate the Damages 
1 alſo on Demurrer, by which the Promiſe is confeſſed, the Jury may cone 
jag his of the Circumſtances, and mitigate Damages accordingliy. 
Cloſe, Ue z a ile iioin 
/ ²˙ rd eee ea a ak 
refuſed to grant a new Writ of Inquiry, uſe the ſmall, the ſuing fo 
: bud doing os Patt 0 2 2 Nen n for this vide Title Trial, . Cav 
new Trial will be granted, vide . In piſs th gave F ; thi 
r 


Ia ſuch Caſe the Perſon guilty of, or privytothe Ferad: ienot iovided io Thing, for, 
1s not againſt ſuch AQ that the Under-wijter inſures, nor car Fraud 6 3 da ; 


£ 


* f I | 5 


The Plaintiff declared upon an Aſſumpfit to pay for an Horſe A Barley- Lev. 111: 


Corn a Nail, doubling every Nail, and avers, that there were thirty-two James a 
Nails in every Shoe, which, doubling every Nail, came to 500 Quarters of 3 
arley; which being tried before Hyde, he directed the Jury to give the _ 569. | 
Value of the Horſe in Damage, and accordingly they gave 84, and held 6,4. 305. 
good.“ j ek dt irs is WE 


. 


eb Veut. 267, 
Jones 13%. 2 Ld. Raym. 1164. 3 Salk, 99. pl. 6. 


gere evidently, a ſkilful Perfon fraudulently took Advantage of an ignorant one: And giving 
jim the real Value of his Horſe, was giving him all, he was in Reaſon an 9 intitled to: And 
to that he was intitled, as the Deſeudant could not ſet up any Title, or Claim to have the Horſe 

or nothing, and he ought to have paid the real Value into Court. FE . 4 s 


* 2. Whether they may give more than the Plaintiff has declared for. 
ſpa In (a) Perſonal Actions the Plaintiff ſhall recover Damages only for the 10 Co, 114, 


rt done before the Action +'brought, and therein the Plaintiff counts a 
to his Damage. N CO OG as 8 er 

i © + ' cd 1 
on he recovers his Damages pending the Writ, and therefore never counts to his Damage, 10 Co. 
117. a. and though Damages be given by Statute, yet the old Form remains, 2 Inſt. 286. 


+ ln Foſter and Bonner, B. R. E, 15,76, the Court, on Argument, determined, that in an Attion, for 
arrying Perſons a rols the "Thames, in Prejudice to the Gravelend Ferry, the Plaintiff night give 


Tin In Evidence a Tort, after ſuing forth the - Latitat, and before the Day of exhibiting » Bi 1. 
Ms aying in ſuch Cale, the filing the Bill, was the Coumencement of the Salt. -. > a 


| Alſo in Perſonal Actions the Plaintiff ſhall recover no more than he hath 2 H. 6. 9. 
routed for, although the Jury give him more, for he beſt knows the Mea- 5 Et 6. 75 
ure of his Wrong, and what he is intitled to pg. 5 9 5 10 Co. 116, 


wen 45. 
5. P. per Cur*. Kelw. 21. Velv. 45. Croe Eliz. 544. Bulſt. 49. Fitz. Damages 16. S. C. 
8. C. Cro. Jac. 297+ 8. C. 1 Stra. 442. 5 Burr. 2790. 2 Bl. Rep. 1301. 1 Term Rep, 71. 
Tem Rep. 126 388. Et | a 
3 } If the Jury give more, the Plaintiff mult relinquiſh the etre Damages, for if he enters up the 
Judgment for the Whole, which the Jury give, it is Error avd cannot be amendedor helped, inan 
lanner, So determined in B. R. H. 173, Sasdiſud and Bean, Eſq. | 


lf the Tenant vouches, the Demandant ſhall not recover more Damages * Page 5 
gainſt the Vouchee than he hath counted of; for the Vouchee comes in 8 H. . It, 
jeu of the Tenant, and the Judgment is given quay the Tenant. Rol. Abr, 


liſcre: But the Plaintiff in Detinue may recover more Damages againſt the Gar- 15 ER 
houph iſhee than he hath counted of, for his Count was not againſt the Garniſhee, Bro TöSmg- 
Jet 11 4 againſt the Defendant, and Damages againſt him are for the Delay after ges 68.8. C. 
h nd e Count. © | 3 ol. Abr. 
1, and In Treſpaſs for reſcuing a Diſtreſs to his Damage ſo much; if the De- $78.S,C.. 
Policy endant juſtifies the Reſcous upon Special Matter, upon which it is demur- 0 E. 3.40. 


ed for the Plaintiff, he ſhall have Damages as he hath counted of, (5) T3 5-8 
d the or the Defendant hath acknowledged the Treſpaſs, and hath not denied (4) in Hebe 
he Damages. pe 2 or a. 
mage E. s for no ſetting forth Tithes, if the Defendant pleads the 31 H. 8, e. 13. f. at. and that the 
4 ands were diſcharged in the Hands o' the Prior of B. at the Time of the iſſolution, We and 
tereupon Iſſue talen; and at the Trial the Deſeudant cannot make good his Plea ; the Value 
all be taken as confelſed, becaule the flue is joined upon a collateral E int, and the Defendant 
ook not the Value by Proteſtation, Allen 88. Ruled upon a. rial at Bar, and a Verdict given 
or 200. Vide Rol. Abr. 572. 8 | | 


5 | Where the Jury finds greater Damages than the Party declares of, the Yelv. 45. 
ourt may, to prevent Error, give Judgment for ſo much as he 80 8 
: : $ | . - : ; 9 8 res 


2 Rob Rep-Jaid in 1he Declaration, yet ſhall the 


_ declares for, Nullo 1 reſpectu to the Reſt, elſe the Party may releaſe the 
For this vide Ov lus, and take Judgment for the Reſt. „ ö : 
15001 18.b. Alſo, tho' the Jury cannot regularly give the Plaintiff more Damage, 


. 
4. 


Cro, Eliz. than he hath counted of, yet may they award him Coſts diſtinct and ſepa. 
508. rate from the Damages; and though ſuch Coſts (c) exceed the Damages 

Plaintiff recover both; for the Damages 
- ih Tac. 69, are given for the Wrong, for which the Action isbrought, and the Coſts fot 
Yelv. 50, the Charge of the Suit; the one before the Suit; and the other in and for 
Rol. Abr. the Suit. | „ 


578. but vide © . | oo, 5 To 
2 inſt. $8. (c) Where the Jury may give 101. Coſts, though they give but ol. Damages on the Statute 
21 Jac. 1. C. 16. Salk. 207+ and vide Title Cots: Doug. 376, 752. 2 Com, Dig. G2. 


3. Muſt be aſſeſſed purſuant to the Plaintiff's Right, or the Injury he has re. 


ceived ; and herein of Aſſeſſing intire Damages. 


10 Co. 117. If ina Writ of Entry Sur Di-;/in, or in Nature of an Aſſiſe, a Writ d 

2 Inquiry of Damages is awarded, the Plaintiff ſnall recover his Damages but 

| from the Time of the Diſſeiſin to the Time of the Award of the Enquiry 

\ .. +, of Damages, and not after, though the Writ of Enquiry be not ſerved til 

- feven Years after; and if in ſuch Wit an Iſſue is joined triable by Verdid, 

he ſhall recover Damages but from the Time of the Piſſeiſin to the Time 
| . ĩͤ 85 z | 

e But in a Precipe quod reddat of a Rent of the Poſſeſſion of the Demandant 

. (9) But in himſelf, he ſhall recover Arrears as well (4) pending the Writ as befor 

8 uſque diem Judicii redditi. | | "BY - 


Plaintiff ſhall recover Damages only for the Tort done before the Action brought. 10 Co. 117% 
| When the AQion ſhall be ſaid to commence, vide ante, 4. n. 


00. Lit. 357. The Diſſeiſee, in an Action of Treſpaſs, may recover Damages for the 
____ firſt Entry without any Regreſs. VMs e 

Co. Lit. ag). But after Regreſs he may have Treſpaſs with a Continuando, and therein re- 
wide 1 Rol. cover for all the mean Occupation as well as for the firſt rant 


54" a So in an Action upon 5 K. 2. cap. 7. for entering into Lan 


257+ 4. 
* Page 6 


ubi ingreſſu 
non datur per Legem Terre, the Plaintiff ſhall recover Damages for the fi 
tortious Entry only. 1 | 


But in an Action upon 8 H. 6. cap. q. where one enters by Force, or es 


Co. Lit. 257. ters peaceably and detains with Force, or when one enters with Force, ord:-| 


| tains with Force, the Plaintiff without any Regreſs ſhall recover treble Ds 
Hob. 189, mages, as welt for the mean Occupation as for the firſt Entry. 
Harbin and If in Caſe, for not Grinding at the Plaintiff's Mill, the Plaintiff derive 
© Green. See his Title under a Leaſe made to him 11 Fac. and then ſets forth, that the 
I n Defendant at ſeveral Times, from 2 Fac. to 12 Fac. did grind his Corn elſe- 
248, Wu where, he cannot have Judgment, tho' after Verdict, becauſe the Damage 
re aſſeſſed for all that Time, viz. from 2 Fac. to 12. whereas the Plaintiff 
2 Salk. 683. Leaſe commenced 11 Jac. fo that Damages are given to-the Plaintiff befor 
2 8. 885 he had any Title. e e iſe 1 | 


| Waund.169. In Caſe the Plaintiff e that J. S. 19 Sept | = 

: | WY . 1H Car. 2. was re. 
«on tained as an Apprentice to ſerve the P laintiff e "De and continue 
So” __ the fait 5 'S 10 1 - 40 pn 21 Car. 2. when the Defendant pre 
Garth. 261. gn 1's cave F aintiffs Service, (a) per quod the 2 


4 
/ 


trum Proficuum quod rations Seb pred” F: 8. Fa totum refduum Termini 6575 cited, | 
Feciperi potullſet totaliter perdidit ; and (a) after Verdict 


for the Plaintiff, and Piaintiff de- 
eneral Damages given, though it appeared the Term was not expired; it clared for a 
was intended that Damages were given for all the Term, as well the Battery of 


— ; | | his Servant 
Time (c) to come as paſt ; for the Damages muſt be intended to be taxed , 
— : er fs to the Declaration; and if it ſhould be intended otherwiſe, it 29 J, 


: | 3 he 

ould be uncertain to what Time they were taxed, whether to the Exhibi- eee 
ion of the Bill, or Verdict given. | . Sy 5 re 

| : : | long Time, 
iz, ſor the Space of fix Months then next following, Se. Hob. 284. After a Verdict for the Plain- 

iff, though the Original bore T:fe before the End of the fix Months; yet the Plaintiff had his Judg+ 

ment, for thc Yiz. wes more than needed, being not of the Subſtance of the Adtion, but for Aggra- 

pation of Damages only. Allen 23. per Curiam, but yet vid. Cro. Jac. 619, Yelv. gaf. (5) Where 

upon a Demurrer it may be helped, for the Plaintiff may take Damages for the Departure | 

271. ( For this vide 5 Mod. 286. Carth. 389. | | | 


atute 


hy 


8 fe. 
+ The Space of Time being under a videlicet, it was not material. See infra the next Caſe but one. 


In Treſpaſs, the Plaintiff declared, that upon the {ſecond Day of July, Carth. 386. 
Anno 5 M. 3. &c. and from thence to the Time of the Action he was poſ- Prin 
ſeſſed of two Meadows adjoining to a River; and that the Defendant Aug. 2. 2 Salk. 663. 
in the ſame Year, exalted his Mill-banks to that Degree, that thereby the pl. g. S. C. 
Water overflowed his (the Plaintiff's) Meadows, per quod he loſt the Uſe Comb. 443. 
and Profit of his Meadows, from the ſaid ſecond of ly to the Time of the + 0. | 
Action; and after Verdict and intire Damages, Judgment was arreſted ; 5 
or it was impoſſible that he ſliould loſe the Uſe, c. before the Fact was and fee 12 
done.“ 1 5 | | Mod. 131. 


it of 
$ but 
Juiry 
d till 
dict, 
Time 


Idant 
elor 


* It ſhould have been laid for a long Time, to wit, ſrom thence until the Day of exhibiting the Bill, if in 
B R. by Bill, or of ſuing. forth the Writ, if by Original, or in C. P. Sce the next Caſe, infra» 15 
But where in Treſpaſs for erecting and continuing 300 Perches of Stone Carth. 230. 
Wall on the Soil of the Plaintiff 2 April An. 2 M. & M. tranſpreſſion. præ dict. 2 and 
guoad continuation. mur. pra d. a 20 he Feb. Anno primo M. & M. uſque dimm 
exhibitions bills continuando ; it was objected, that the Continuance being | 
laid for one Year before the Commencement of the Treſpaſs, and intire 
Damages being given, all was void; but adjudged, that the Continuance be- 
ing for a Time before the Commencement of the Action was ſenſeleſs and 
void ; and it cannot be intended that any Damages were given for a Matter 
which was void in itſelf. gin 


. F 


or en In Caſe, for ſtopping of Lights by erecting a new Structu re, the Decla- Carth. 261. 
wy WH cation concluded, that occafone premiſſorum magna tenebritate obſcurat' fuit Ce 
E * 


& Adhuc exiſtit, Qc. after Verdict and intire Damages, it was objected, N 
that by Adhuc exiftit, the Jury had given Damages for a Matter ſubſequent 8. C. | 
to the Action, and that no Damages can be given for a Matter after the Ac- 3 Lev. 345+ 


tion commenced; becauſe if another Action ſhould be brought for the ſame 8. C. 


a elſc- WF Thing, the former Action could not be pleaded in Bar to it; but it was re- 3 

mage fol ved, that the Aubuc ſliould (ãd) refer to the Time of the Plaint levied, and Ld.Raym. 

_ not to the Time of the Declaration. | Fa COT BY) 133» 144. 
on | 


| 392» 576 
713, 903. 2 But in an Action de uxore abdudte, and keeping her from him e ſuch a Day, which was 


ſome Time after the exhibiting of the Bill: Judgment was ſtayed, for the Jury ſhall be intended to have 
zn nnn ts DEI EEER Vent. 103. See 10 Mod. 273, 274+ 
wpra n. N 7 i | 


as fe. If an Action upon the Caſe be brought for ſpeaking of Words all at one * Tags 7 
Time ; and upon Not ilty pleaded, a Verdict is given for the Plaintiff, Rol. Abr. 
t pre. tho' ſome of the Words will not maintain the Action; yet if any of the 978. _ 2 1 


: 
{1 


cital, it 


3 


= DAMAGES 
the Damag- that the Damages were given for the Words which are actionable, and that 


3 the others were inſerted only for Aggravation.“ 


wen, vide _ Ci Ly. 32223222 8 
7 b. 343. Moor 141. pl. 233, 708. pl. 987. Cro. Eliz. 329, 788. Bulſt. 37 3 Bulſt. 283. Cro, Cx, 


237, 828. March 48. Sid. 38. Winch. 33. Doug. 377, 730. 3 Term Rep. 433. 779» 
But, if the Declaration conſiſts of ſeveral Counts, the Words in ſome of which are not actionable, aud 


there is not any ſpecial Damage laid, or if laid, not found, and a general Verdict is taken foi the Plaintif, 


(except as to the Special Damage, if ary laid, aud that is found for Defendayt,) the Judgment will be 


3 erroneous, and may be avoided, by Motion in arreſt of Judgment, or reverſed, on Error brought, 


Moor 300. But if the Action be brought for ſeveral Words ſpoke at ſeveral Time, 
. and the Action will not lie for the Words ſpoke at one Time, but will li 


329. for the Words ſpoke at another Time: and upon Not guilty pleaded, a Ver. 

Bulſt. 37, dict is found for all the Words, and intire Damages given; this is not good. 

8 * 3- See Supra n. | ; EFF | 
ro. Car. | 


237, 328. Hutt. 131. Rol. Abr. 576. 2 Com. Dig. 624. ' 


If the Plaintiff declares that he bought of the Defendant diver/a bona & 


10 Co. 130. 
= AL catalla, viz. unum fulcrum lecti (Anglice a Field Bedſtead) with a Teſter 


and Curtains of Say, unum Canopium . (vocat. a Canopy) Ec. and that the 
Defendant aſſumed to deliver bona pred', but bad not, Sc. and there is a 
Verdict for the Plaintiff, and general Damages given, it ſhall not be preſum. 


| 72 } Trover ed that any Damages were given for the Teſter and Curtains, which (a) 


de uno ric, were not alledged poſitive, but only expofitive ; and this Expoſition is too 
Lanes extenſive, for fulcrum ſignifies the Bedſtead only „„ 
of Linen, c). and Damages intended to be given ſor the Trunk only. Cro. Jac. 665. 
Coy Hops If in an Action upon a Covenant divided into two (5) Branches, the 
F e Breach is aſſigned in one Part only, Sc. and the Jury aſſeſs Damages gene. 
b) 'F Ses rally pro fractione conventionis psd. this ſhall have Relation to that Part 
«dn Þ an only in which the Breach was afligned. | pen 
Action in an 5 | | + | 
Inferior Court for ſlandering of him in his Trade; by which he loſt his Cuſtom, within the JuriſdiQion 
of that Court & alibi ; and it was held maintainable, notwithſtanding the Alibi. Vent. 104. cite d by 
Twiſden to have been adjudged. N c : 
If in Debt upon 2 E. 6. for not ſetting forth Tithes growing upon 
1 ſeventy Acres of Land, Ec. the Jury as to ſixty- ſix Acres . — 
urgis. Oc. and as to the five Acres. Reſidue, give Damage, &c; whereas it ought 
. to have been, -as to the four Acres Reſidue, ; yet this being only (c) a Miſ- 
at counting of the Jury, and no Damage to any thereby, the Plaintiff ſhall 


phy e have his Judgment. 


ral Things for divers Sums of Money gue quidem ecuniurum Summæ attingunt ad 10l. whereas rightly com- 
prop they came but to 90. the Jury gave Damages leſs than 9. and it was held good; but if the Verdid 
been for 100. it had been naught. Vent, 104 cited by Twiſden to have been adjudged}. 


n * 


þ 


——— 


* 


The proper Method of declaring for Goods ſold and delivered is generally, that the Defendant is in- 
debted to the Plaintiff in ſuch a Sum, for Goods ſold and delivered by the Plaintiff to the Defendant, 
at his Requeſt, which he promiſed to pay, WU. Laying the Sum to the full Amount of, or more than 
the Pemanc, and the Form of the Action being to recover Damages for the Breach of the Promiſe, 
and pot a Specific Sum, the Jury give the real Value, in Damages. . | | | | 


Sid. 96. If in Treſpaſs for an Aſſault, Battery and Wounding, the Defendant, 
uoad the Force pleads Not guilty and guoad the Aſſault and Battery, that 

e was removing a Market-Croſs to a more convenient Place, and the Plain- 

+ tiff interrupted him, per uod molliter manus impoſuit, Sc. and thereupon 
(0)Batwich- they are at Iſſue, and the Jury find the Defendant guilty de injuria ſua pro. 
out ſuchRe. ri 3 and ſo (4) recite the intire Declaration of the Aſſault, Battery, and 
punding, (though the Wounding was not in Iſſue, )' and aſſeſs 


ccafiome tranſereſ#onis illius to 201. it muſt be intended, that the Damages not bars 
ere given tor all in the Declaration, viz. the Wounding, tho? not in Ifſue, been pre- 


und the Jury cannot find (e) more than the Plaintiff has declared for; and name 
aſleſs Damages for T5 Gi 55 5 MESS | DET ++ F 3 a 7 | 
us not in Iſſue. Hob. 189. Cro. Jac. 353: (e) Nor can they give Damages for what they have not 


* 
* 
* 4 


uk, Found. Bulſt. 64. See Salks 11. pl. 5. Ld. Raym. 339, 692. 12 Mod. 544 
l be | 


* If in Trover, inter alia de una Salſura (Anglice. 4 Salting-T rough), there * Pag 988 
a Verdict for the Plaintiff and intire Damages; the Declaration as to Sid. 932. 


| he Trough being merely in Engl;4h, the Damages ſhall be int ended given Low pho 

llc 0 the er Faltte unnd bit 1 the Defendant had been acquitted of the 3 ſee 

Ver. pther Things, and expreſsly found guilty of this, it would have been oy 1 

00d, otherwiſe. OY | f „„ „ 1 3. 
| | \ 8 / . 1.9. Raym. 


If in an Avowry for Rent due in Money, and alſo for ſo many Hens, it Blk, 444. 
appears on the Face of the Avowry that the Hens were not due at the Time AMorrice and * 
of the Diſtreſs taken, and altho' there are intire Damages and Coſts, yet the Saler ad- 


ſter Plaintiff may releaſe the Damages and Rent for the Hens, and take Judg- 833 9 
the ment only for the Rent in Money, (5) but need not releaſe the Coſts. n 6 oi 
is a | cordingly. (5) Byars and Newton, Trin. 28. Car- Rot. 728. 8. P. ſaid to be adjudged. 

um. f 2 


If an Action upon the Caſe be brought (e) upon two Promiſes ( and Rol. Abr. 
doth are found for the Plaintiff, the Jury may give intire Damages for both, 30 © * 
for this is at the Peril of the Plaintiff; but if the Action does not lie for 3 


one of them, the Plaintiff, (e) ſhall not have Judgment for the other. 3B e 
udgment being given on Demurrer and intire Damages aſſeſled upon a Writ of Inquiry. (e] 80 in 
pther Actions upon the Caſe, Moor. 707. pl. 987. Cro. Eliz. 560. Hob. 189. 10 Co. 130. Moore 

81—S0 in Debt. Brownl. 70.—80 in Treſpaſs. Styl. 174, 182, 399. 3 Leon. 213, Cro. Car. 21. 

zodb. 57 —80 in Covenant. Cro. Eliz. 685. Cro. Jac. 439. Sand. I55-—And for this vid. 5 Co. 

108. . 10 Co. 130. 3 Bulſt. 231. Hetl. gt, 53. Lit. Rep. 61 Styl. 198. Cro. Elis. 59.” Cro» 

ac. 239» Sid. 38. Moor. 281. (4) So where the Plaintiff alledges two Breaches of an Award, one 

f which is inſufficient, and intire es are given. Leon. 170. 5 Co. 108, 10 Co: 131. but vid. 

a, 5. and Title Arbitrament. (e) e intire Damages ſhall hinder the Plaintiff's Judgment. vid. 

2 Roll. Abr. 99. „ 5 ES N 5 1 45 e 


So where an Action againſt an Adminiſtrator was laid as follows, . In Conti td! 


pon | 

5 Confideration that the Plaintiff had fold a Mare to the Inteflate, he promiſed to Bla 
ught ay the Plaintiff tantam Denariorum Summam quantam Equa prædidt. rationa- and Cobber,. 
Miſ. biliter habere meruit, and then avers in Fact, quod Equa pradict. rationabiliter In ed, 


habere meruit 8], which laſt Promiſe being void, it being abſurd to ſay that 7 
the Mare deſerved to have ſo much Money, makes the whole void. © ofthe Court 
; 9 | | a f | of C. Bil 

| which there were intire Damages, reverſed Seeed. 


4. Where to be aſſeſſed jointly or ſeverally, where there are ſeveral + 
| Defendants. 12 1 


The Jury cannot re ularly aſſeſs ( f) ſeveral Damages for one Treſ aſi 0 1 
with which the . are jointly charged by the Plaintiff's Writ or Gro. ok 
Declaration, for though in Fact one was more malicious, and did greater 860. 
Wrong than the other, yet all coming to do an unlawful Act, the Act of Cre. Jac. j 
one is the Act of all the Parties preſent. | 5 e 
. . 5 Hob. 66. 
vide Bulſt. 157. (/) For by finding them guilty de Premiſſe, they find them equally guilty, and it is 
5 we hag Law, cut yo t 0 Plaintiff had laid Joint in hus cry the Jury cannut Gros in their 


- 


. 


But in Treſpaſs if one Defendant is found Guilty at one Time, and the 11 Gl. 
other at another Time, ſeveral Damages may be (g) taxed. f _ katy, * 
C) And the Plaintiff hath EleQtion to take Execution de melioribus Danis. 3 Mod. oy 

| | | 80 


> 


DRA MAG Es. 


Cro- Car, So where they plead ſeveral Pleas, as in an Action of Battery, if one 
239 Walſs pleads Not Guilty; and the other juſtifies, and both Iſſues are found for the 
iba ies Plaintiff; in ſuch. Caſe he may enter a Volle Prof, againſt one, and take 


S. C cited. Judgment againſt the other, becauſe their Pleas are ſeveral. 


1 Wilf. 89. 7 5 
N Doug. 169. 3 Term Rep 511. H. Bl. Rep. C B. 18. 
'* Page 9 * If in Treſpaſs againſt two, one appears againſt whom the Plaintiff count; 
71 Corby mul cum, Qc. who pleads, and is found Guilty and Damages aſſeſſed, 
Rol. Rep. and after the other appears and pleads, and is found Guilty, he ſhall be 
31.8. E. charged with the Damages taxed by the firſt Jury. 1 

7 269 4 If in Treſpaſs againſt fl. B. and C. for a zattery and Wounding, 4. ap. 
Sir Jobs rs, and the Plaintiff declares againſt him, /imul cum, Qc. and A. plead; 
: „ Not guilty, and a Venire iſſues, &c, and after B. appears, and the Plaintif 
Cale, declares againſt him, mul cum, and B. pleads Not guity, and a Venire iſſues, 

gal P n | : 

. and both theſe Iſſues are tried at the ſame Aſſiſes, viz that againſt A. is firl 
3 in an tried, and 2007. Damages given; and after that againſt B. is tried, and | 
2 of . Damages given; and after C. 1 (6b and confeſſes the Action, anda Dan 


ayhem. Writ of Inqury is awarded upon the Roll, but none iſſues, the (a) Plaintiff 
Cin L 85 at his Election may have Judgment for the Damages given by the Jury, lea 
ad and this ſhall bind all, for Eat of Law the ſeveral Juries gave ther e 


£ and B. Verdict at the ſame Time. 
jultify; up- | | | | 1 45 By i 

on which there is a Demurrer, and C. pleads, thereupon Iſſue is joined, and the Demurrer is adJudg: of u 
ed againſſ A. and B. and upon Writ of Enquiry Damages are given; and after the Iſſue is found 

for the Plaintiff, and Damages given, the Plaintiff may have his Election, which Damages he will 
take. Rol. Rep. 395. per Cur. Cro. Jac. 359. S. C. adjudged upon a Writ of Error; and the fil 
Judgment afhrmed according y, becauſe the.Writ is intire, and the Defendants are all chargel 
with one Battery, tho' the Declarations are ſeveral. Rol. Rep. zo, 31. S. C. | 


| In ſuch Caſe, it js more eligible to argue the N-murrer firſt, and after Judgment for Plaintift, 
then to try the liſue, when the Jury will afleſs the Damages regularly againit all the Defendants, 


| Cro. Jac. In Treſpaſs for an Aſſault, Battery and Wounding, the Defendant 2 
#41. Sayers the Battery and wounding pleads not guilty. and quoad the Aflault juſtifies 
And it — and both Iſſues are found againſt the ee. feveral Damages ſhall not 


£ be found, for the Aſſault is included in the Battery and Wounding. r 
ſhould If in Trover and Converſion of 2000 Loads of Coals, ae Not guilty 7 
ev 


un ſcye- pleaded, the Defendants are (3) found ſeverally Guilty for ſeveral Loads of Dan 
- . Coals, and ſeverally Not guilty for the Reſidue; the Jury muſt aſſeſs ſeveral 
double, Damages; (c) adjudged upon a Writ of Error in the Eæcleguer- Chamber, 
Crd. Car, and Judgment againſt them ſeverally for Damages, according to the Verdict ſ104 
54. n intire Coſts. „ . 

a ars. 


So in Treſpaſs, if one Nefendant is found Guilty in Part only, and the other in all, the Di- 
mages (hall be ſeveral. Cro, Elis. 850. Browul. 233. Bulſ. 50. 2 Eſpinaſſe 11. 2 Term Rep. 78. beir 
| org Rep 448. / But vid. Carth. 20, Where it is laid that = contrary had been lately te- 
ved in C. B. between Wbeorewood aud Fackſon. See 10 Mod. 196. © 


| J And the Doctrine in Curthew is, we believe, now the ſettled Low, i Day 


Ca . * „ | | : h £ | 

ak . In Treſpaſs and falſe Impriſonment, and impoſing the Crime and Treaſon WW Da: 

Strode . Al. on the Plaintiff, againſt A. B. and C. B. confeſſed the Action, A. and (. | 

adjudgrd pleaded jointly Not guilty, and were found guilty ; the Jury aſſeſſed Da- Mace. 

ty E. mages, viz. 10000. 3 A. and gol. againſt B. and C. each; and the 
And at. Plaintiff entered a Nelle Proſequi as to B. and C. and took Judgment agai 


2. and Al- 


emed in A. only for the 10000. and it was held that the Defect of the Verdict wu 
the Exche- (4) cured by the Noelle Proſequi ; for as the Plaintiff might have brought his 
2. Ii Action againſt them jointly or ſeverally, ſo it is but reaſonable that he ſhould by t 
e _— — _ Election as to the Damages; altho' it was objected that the —8 
of Lords, Plaintiff hath Election de melioribus Damnis only where the Trials are at ic- 

| 1-8 Au. veral Times, and this was a Fact of which they are all equally Guilty, and W#r 
aud & „ 5 | | | a 0 that 


— 


DAMAGES .. 
hat it was a Contradiction to ſay that the Plaintiff is injured by one to the Be 


One 

fs Value of gl. only, and by the other to the Value of 10000. .  menthaidto 
ake Es 3 OLE I Cid: Het 0 OT. Og PTY 8 de lately 
8 given in B. &. between Treberefoot and Greenway. 3 Mod. 101. 8. C. Cro. Car. 243. Like Caſe: 


where it is ſaid, tho Damages ought not to have been tuxed ſeverally, yet the Plaintiff relinquiſhin 
his Suit againſt the other, it is not material, no Advantage being taken thereof. (4) For this vid. Raft” 
it, 127, 583, 654. Role Abr. 784. Cro. Car. 3... 


— 8 4 q % NOS "" 


(E) There the Court map increaſe oz mitigate the * Page 10 
| Damages. i 
N (a) all Actions at N prius, where Damages are the e e as Rol. Abr. 
the Court can have no certain Conuſance of the Cauſe either by Record () in Tref- 
or other Matter apparent, they can neither mitigate nor increaſe the Blot cut- 


+ 


. 


ind a Damages. Trees, 
intiff | 5 | . | f Not 

fury, pleaded, the Court cannot increaſe the Damages given by the Jury, becauſe it lies not in their Conu- 
their Jance, 3 H. 4. 4. Bro. (oſts 7,—Nor can they Uiminiſh them, becauſe the Treſpaſs is local, and it can- 


not appear to them what the Damages were. Brownl. 204.—So, in Caſe for Words, though the Court 
thought the Damages exceflive, yet they would not mitigate them. Palm. 314- And though at firſt the 
inclined to do it, yer upon great Couſideration they reſolved to leave ſuch Matters of Fact to the Tri 


judy: of the Jury, who beſt know the Quality and eſtate of the Perſon, and the Damages he hath ſuſtained. 

un f 

e will p 

2 the Damages, for it is apparent to the Court by the Record and (c) View — | 
of the Perſon. Ee oh | Rol. Abr. 

imiill : 1 3 | . Wo N ; 572 Et, 

5 Leon. 139. ſo done. 04) So in an Appeal of Mayhem, upon View of the Mayhem. 8 H. 4 28. 3 


Aſſ. 30.— In an Appeal of Mayhem the Jury gave 20 Marks Damages, and upon View in Court. 


oad and Information of the Surgeons there , the Court increaſed the Damages to 00. becauſe he 
(hes loſt the Uſe of his Hand, Ral. Abr. 572. Freeman and Trevers. Freem. Rep. 173. (e) It is not 
I not ſufficient that the Juſtices of Mi prius upon View thereof certify that he had ſuſtained Damages to ſuch ' 


greater Sum; for the Juſtices of the Court out of which it iſſues, cannot increaſe the Damages without 
their View, 8 H. 4. 23. Rol, Abt. 572. 3 Salk. 115. pl- 6. Ld. Raym, 176.——But upon a View 
in Pais by any of the Juſtices of the Court into which the ifs prive. is returned, they may increaſe 
Damages. 8 H. 4. 23. Bro. Damages 14 | | | 
80 in Treſpaſs, if Judgment be given upon Nihil dicit, and a Writ of 19 H. 6. 10. 
Inquiry of Damages executed, the Court may increaſe or (d) diminiſh the *Judged 
Damages found by the Inqueſt; for that they might have awarded Da- . 


mages, 7 to their Diſcretion, without ſuch Writ, adjudged in an Styl. 310. l. 
t 


: — Action of Aſſault, Battery and Wounding; (e) the Manner of doing thereof Cadjudged. . 
ig being ſpecially laid in the Declaration, tho' the Inqueſt gave 2001. ges, (4) J dg- 


yet > whe Examination of Surgeons, and upon View of the Wound in Court, ment in 

and for the Heinoufneſs of the Fact, being done in the high Street in the Noaſum in- 
Day-time with a Seilletto, with an Intent to kill him; and the Surgeon by „ 
Agreement being to have 1 50. for the Cure; the Plaintiff being in great and upon a 


eaſon Danger of Death, and having loſt a Pottle of Blood, as the Surgeons ſaid, Writ of in- 
nd C. the Court increaſed the Damages to 400. in toto; and Judgment given quiry of Da- 
| Da- accordingly. ; EE. 1 tere. 
1 the In And upon a 
po - 0 . 5 SS ox tn to 
Was the Damages, the Court ſaid that in fuch Caſes they nevet alter the Damages. Rep. 150. 
it his \etl, 93. Ld. Raym. 176. (e} Otherwiſe if the M ounding be not particularly expreſſed in the Declara- 
ar? uon, that the Court may judge thereof by the Record; for it ought to appear that the Wounding was 
the by this Battery, and the Party is not to be viewed in Court by a bare Averment at the Bar. Styl. 345. f 
it sin an Appeal of Mayhem, when the Particulars of the Mayhem are not expreſſed in the Declara- 
at ſe. dien, the Court upon View of the Mayhem cannot incre:ſe the Damages, unleſs the Judges of M. 
, and #744, before whom tried, certify the Particulars of the Mayhem to the Court; or where tried before 


a Judge of the ſame Court, whe affirms that theſe are the Mayhems that were proved upon Evidence; 


- 


A. In Treſpaſs for an Aſſault and Battery againſt 4. and F. A. appear. f 
hy ig ed, Sc. ay a Verdict was given againſt him, and Damages taxed 1 bn 3 
See Salk. f 1. 30), and the Court upon View of the Mayhem increaſed the Damages to "0 
13 Aol. and after a Verdict was given againſt B. and Damages taxed ; an nay 
| — 4 then it was moved that the Court upon another View of the Wound 
72... would increaſe Damages againſt B. for that 4. had murdered the Officer 

that came to ſerve the Execution upon him for the 40/. ſo that poſſib 

* Page 11 * the Plaintiff might recover nothing 75 A. But it was denied by the ; 
Court, for that they could have the View but once in the ſame Action; an 

- tho' if he had brought ſeveral Actions, it would have been otherwiſe ; but | 15 

the Court directed the Plaintiff to ſtay till A. was hanged, and then they Vor 


[ 


might have the View and increaſe the Damages. 
Sid. 433. fa Treſpaſs Quare inſultum fecit et maletrattavit the Wife of the Plaintif, 
Burford and ef , 1am, upon which the Wife rode, percuſſit; fo that the Wife was thrown, e de 
Dodwell, and abother Horſe trod upon her, per quod ſhe Joſt the Uſe of three Finger, W-- 
Mod. 24, Oc. there was a Verdict for the Plaintiff, and 87. Damages; and the Coun dand 
2Danv.Abr. refuſed to increaſe the Damages upon View of the Mayhem and hearing 
431. Surgeons, becauſe there was no Mayhem or Wounding directly done by the r c: 

Party, but rather by Accident, viz. by the coming, Sc. of another Horſe, WW: Le 
4 Salk. 637. Which, whether he came, Sc. or the Wife might have avoided him, is | 
pl. 5- Matter of Evidence. | e 


Rol. Rep. 30. Cro. Jac. 350. Cro. Car. 19%. 11 Co. 5. 2 Stra. 873. 


Rol. Abr. The Courts have a general diſcretionary Power, except in ſpecial Caſes, 
57% as (a) local Treſpaſſes, c. either to increaſe or abridge the Damages found 
et 8. by an (3) Inqueſt of Office. | Ts 

g. 6. 10. pl. 28. Brownl. 204. (5) In Action for taking his Goods, if the Defendant avows, upon 
Which it is demurred, and adjudged for the Plaintiff, or upon Default, and Damages found upon the Defe 
Writ of Inquiry of Damages, the Court may increaſe them; for the Court (this being upon Demurrer) 
might | have-awarded 88 without Inquiry; and therefore the Inqueſt is but far their Information, 


14 H. 4 9. 3 H. 6. 29+ b. Velv. 15 2. Brownl. 214-—But where on a Writ of Inquiry the Court refuſed Cour 

to mitigate Damages, vid. 3 Leon- 150. Godb. 135. Lit. Rep. 150. Hetley 99. : 5 

| 2. de hoe ? The conſtant Practice is, to award a Writ of Inquiry to the Sheriff who ſummonſes a 
| Jury, to aſſeſs the Damages, which done, the Inqueſt is returned to the Court. are g 


13 Hen. 4. In Treſpaſs for taking his Goods to the Damage of 200. if the Defendant nt 
7-b, vide pleads an Arbitrament made in another County, and this is,tried againſt ſuch 


par, . the Defendant, and Damages aſſeſſed for the Treſpaſs; yet in as much as they 
All. 88. this Foreign Jury could not have full Conuzance of the Treſpaſs, and the Part 


Defendant hath not denied the Damage to be according to the Count, the the 


Court with the Aſſent of the Plaintiff may increaſe the Damages, and to 
ſo much as the Plaintiff hath counted. + | N * that 
. if this is Law ? The Pleintiff might have produced his Evidence before this as well as befors I p. 
—__ Jury; and whether ſetting aſide 1 2 not be more 3 mr mY = 


otherwiſe non ff conflare curie, that theſe re the te Mayhems for which the Plaintiff has declared, 
* = Oe 90 * 408. 3 Salk. £25. pl. 6. Id. Raym. 177 · by an Inferior Court, 


+. 
4 


— 


| Sed . If the Court does now ever alter Damages found by a unleſs 2ppeal of Ma 
or where tatal Conſequences have reſulted from hn oy , 1 4 11 rial, — Weh NN 
not in the Nature of the Thing give Damages ? Cate in the Text cited from Rol- 573. — 8 
310. was upon View by the Court and Examination of Witneſſes in that Caſe Wild was at firſt af One 
nion the Court could not encreaſe Damages, on View, if he was not maimed-—But according to Coat 
and Beal 8 & g W. 3. 1. L. Ray. 176. The Court may eucreaſe the Damages, if the Wound be of 
n Le d al. it is lai j down as Law, that where the tat 
was in Ca, on a Contract. W | * * | —" 


” 


e 7, —＋r»- ES — 


* 


On the Statute of ef. a. cap. 12. which gives Damages to an Appellee 2 Hawk. F. 


pear. i 
on a falſe and malicious Appeal; if the Jury give too great damages, the C. a5 1. 


to 


Ses . 'ourt may abridge them; or if they give too ſmall Damages, the Court 

ant nay increaſe them; for after the Acquittal of the Appellee, their Inquiry 

/ ound to Damages is to be conſidered only as an Inqueſt of Office; alſo the (a) () Where 
Mlicer ords of the Statute are, Damages hall be given according to the Diſcretion by the Sta- 
)flibly F the Fuftices, &c* k . 55 | 151; pr 
y the nated, That if a Treſpaſſer in Parks and Ponds is attainted at the Suit of the Party, great and 


tion ; 
$ but 
1 they 


arre Amends ſhall be awarded, according to the Treſpaſs; in the Explanation of that Statute, it 
faid that if the Damages are roo ſmall, the Court hath Power to increaſe them, for that the 
Vord Award properly belonged to the Court. 2 Inſt 200. 5 | 


| # This Caſe differs from the preceding, becauſe Power is given by a Statute, to the Juſlices—The 
1 


general Doctrine, as to the Courts aſſeſſing Damages, without the 1 


intiff, uing of a Writ of Inquiry ſeems 


rown, o be this; If there is a Judgment by Default or Confeſſion, and the Certainty of the Demand appears 
ger ton Record, the Court may aſſeſs Damages, without awarding a Writ ot Inquiry, if they will, - 3 
Cour band 109,—So if there be Judgment for the Plaintiff on Demurrer.-So in D-br—(where penerally, 


f not always, the Damages are nominal.)——Buz where the Demand is not certain upon the Record, or 


aring here the Damages are not merely nominal, and Judgment is for Plaintiff on Demurrer, by Default, 

y the pr Confeſſion, and the Damages are not confefled, a Writ of Inquiry ſhould itſue. See Yelv. 152. 

lore, 3 Leo. 213. Lut. 21, 213. 11 H. 5,5, b. Cro. El. 536. For Damages are to be proved, by a 
iva voce Examination of Witneſſes, which is not the proper Province of the Court, | 


m, is 


r) Df the Manner of alleſling and recovering | 
1 Damages. | e 


F Treſpaſs is brought againit Overſeers af the Poor, &c. for any act Yelv. 196. 
| done by Authority of 43 Eliz. cap. 2. and there is a Verdict for the (5)So onthe 
Defendant, the Jury ſhall aſſeſs the Damages which ſhall be (4) trebled by Statute of 
the Court. | ; BY, ; | Worm 2. 
c. 26, 


Court ſhall double the Damages. 2 Inſt, 416.—80 on the Statute 23 H. 6. c. 10. Cro. Car. ＋ 
*(c) No Damages can be | iven to the Party We upon an Indict * Page 12 

ment, or any (a) other criminal Proſecution; alſo where by Statute Damages ae 

are given to the Party grieved by the Offence intended to be redreſſed, the Abe 220 

cannot be recovered on an Indictment, grounded on ſuch Statute, unleſs a Rol. Abr. 

ſuch Method of recovering them be expreſsly given by the Statute (e); but 83. 

they ought to be ſued for in an Action on the Statute, in the Name of the Cto. Car. 


ch as ; 
Party grieved; yet the Court may, by (/) Virtue of a Privy Seal, give to 
| - the Party injured Part of the Fine ſet on the Offender, or (g) may ce A 3 
id to . Defendant to make Satisfaction to the Proſecutors, by giving an Intimation, ing be 
that on that Account the Fine to the King ſhall be e Wo King, by 


| l 2 5 hi 5 
miſſion erecting a new Court, expreſs]y directs, that the Party ſhall recover his Namages by ſuch 2 


before Proſecution. Cro. Car. 588. 2 Hawk. P. C. 210. (e) Jon. 380. Cro, Car. 438, : K 
7.—may give the third Part of the Pine afſ-fſeda 2 Hawk P. C. 210. (g) Said pag be 44 Dos 
On i Fraftice. 2 Hawk. P. C. 210. 1 e eee ; 
w_ | * It certainly is in Caſes that are proper. 


In all Actions in which the Plaintiff is to be recompenſed in Damages, e 
the Jury muſt aſcertain the Damages by their Verdict, nor can ſuch Omiſ. 19 Co. 119. 


hem, ſion or Defe& be ſupplied by Writ of Inquiry; for, if this were permitted, e ng 7 
could the Party would be depri ved of his Remedy by Attaint againſt the Jury for — Abr. 

: ; exceffive Damages; for no Attaint lies againſt them on a Writ of In. 2 Rol. Abr. 
| Coat quiry, it being An Inqueſt of Office. „„ . DO» 112. 


| 5 | Skin. 595. 
5 . „ 
+ This means, where an Iſſue is Joined between the Parties, to be tried by 1 


5 | als 9 755 5 
| n A M A U | 
Ss in «a Writ de valore Maritagii, where Iſſue was joined on the Tenur:, 


If 
oO and the Jury aſſeſſed 40s. Damages, and 105. Coſts, but did not inguir Miſt! 
ro C4. 118. of the Value of the Marriage; and it was held that this Defect (J) could Plair 
8 not be ſupplied by Writ of Inquiry. 15 „ be 
e. N 1 b- ; 
in Detinue, where the Jury gave a Verdict but omitted to inquire of the Value of the Goods. 10 may 
Co. 119, b. But in Skin. $95. pl. J. an Salk. 205 pl. 3. this Foint is ſaid by Holt Ch. Juſt. to haye 
been otuerwile determined, but, as he thought, contrary to Law, deing againfi Ghency's Caſe, 
Cro. Car. If there be (g) a Demurrer upon Evidence, .tho' the Jury are thereby bn 
1 N „ diſcharged of the Iſſue, yet they may tax Damages conditionally, viz. if 55 
vg Judgment ſhall be given for the Pjaintiff, or when the Demurrer is deter. he ( 
Doug. 112, Mined, it (4) may be done by (7) Writ of Inquiry, and ſaid to be the moſt we 
134, 218, uſual Courſe where there is a Demurrer to Evidence to diſcharge the Jury 
5 224. without further Inquiry. | | pre et | ret 
22. 7 „ | - 
& Where there is a D:murrer to Part, and Iiſue to Part. 2 Rel. Abr. 722. (5) Where an 
Omiffion of taxing Damages by the Jury cannot be lupplied by Writ of Inquiry, but a Fenire fan 8 
de novo hall 80. 2 Rol. Abr. 321 —W here the Court will refuſe a Writ of Inquiry, but will award 
a new Fenite. 22 E. 3. f. Rol. Abr. 591. (i) Where upon 4 Writ of Inquiry the Plaintiff is not 
bound to prove ins. Property. Cro. Jac. 220. Vel. 151. Browyl. 214. WE . 
* For it is admitted by letting Julgment go by Default, and the only Subject of the Inquiry i 
the Value or Quantum, 1 i 2 i "my 1 5 . 
2 Saund. If in Debt upon a Bill obligatory, the Plaintiff hath Judgment (I) by 
8 Detault, the Court, by the Aſſent of the Plaintiff, which is Nahr ente ted 
+ by upon Record, may tax the Damages occafione detentionis debit, (1) but if he 
Sid. 442, Will not aſſent thereto, he may have a Writ of Inquiry; but this Election A) 
S. P. is in the Plaintiff, not in the Defendant; alſo it is ſaid to be the Courſe and B) 
Fitz. Bar. Practice of both Courts upon a Judgment in Debt, () by Default or Con- 0 
985 j fa * to tax Damages ; as well as Coſts. | | , 4 
erdict is | 4 Ss 
found for the Plaintiff, and the Jury do not aſſeſs Damages tc. for the Debt is certain, and the D) 
> Loſs of the Plaintiff apparent. Dyer 105. is Margine—In Replevin, the Plaintiff is nonſuit; E) 
the Court, without a Writ of Inquiry, may aſleſs Damages, becauſe they accrue not in reſpect of 
any local Matter, but it is the Delay in Non-payment of the Rent ; ic where Judgment is giv n di] 
for the Plaintiff, for he ought to recover for Laking his Cattle, ana the Damages may be greater F) 
or leſa, according to the Value of the Catile and Circumiiances of Taking. 3 Leon. 213. (ö0 4 
Cro. Jac. 415. () So upon Demurrer, Latch. 113. „ . 5 i 
But, as ſaid inthe Notes before, theſe Damages are in general, if not always, nominal If actual 6 
D:images is ſuſtained which the Plaintiff ought to recover, aud can by Law recover, it ſhould ſeem G) 
a Writ of Inquiry ought to flue, as the only proper Means of informing the Court of the Quantum, ir 


ju 


unleſs it is in a Caſe where that Quantum is apparent on the Record, See ante 11. n. 


* 


| This muſt mean, where the Rext appears on the Record, and is the certain Meaſure of the Da- 
mages. TheCale in 3 Leon. 213. was upon an Avowry for Rent, that was in the zoth of Eliz. when 
the Avowant could not avow double, as he may now by 4 Anu. c. 16. therefore we may ſuppoſe the 
Defendant avowel for the ſpecific Sum due. By Stat. 1). Car. 2. c. J. On Diſtreſs for Rent on the 
Lands chargeable, if the Plaincitt in Replevin, by Piaint or Writ depending in any Court at Wefmine 
Aer, be nonſuited before Iſſue, the Defendant may- make Suggettion in Nature of an Avyury, or 
Conuſance to ſhew Cauſe of Diftreſs, and the Court ſhall award a M rit toinquire, tc, what Arrear, 


and the Value of the Diſtreſa, of the Execution of which fifieey Days Notice ſh!) by given to the as 
Plaintiff or his Attorney.— By the Same Statute, on Return of the | Site ups , the IX fe ndarnt ſhill have nd 
23 to be e. the Rent Arrear, if the Goods dittrained amoun to it, *therwiſ ,, to the Vaineof hic 
the Diſtreſs with full Calis, for which he may have Execution by Fieri Facias, Elegit, e. 1 Sand. 
195.2) the ſame Stat. if the Plaintiff be nonſuited after Avowry, or Conulante; aid Ila joined,or ove 
a Verdict be for the D-ſendant, the Jury who were to try the Iſſue ſhall inquire whit Arrzar, and te Ef 2 
| Value of the Hrels, and the Defendant ſhall have Judgment and Execution, ut ſupra. So, by the ſane ry 
Stet, if Judgment be tor the Netendant upon Nemurrer, the Court ſhall a ward a W rit to inquirethe Va- u the 
lue of the Niitrefs, and on Return the Defendant ſhall have Judgment for the Arrears mentioned in A 
the Avowry or Conuſanee if the Nitireſs amount to that Value, otherwiſe, to the Value of the Nittreſs, tai 


and lis full Colts, and Execution et. ſupra. See further 5 Com. Dig. 304. and vid. tit. 1 


4 


n 


If in Replevin, the Defendant avows as Overſeer of the Poor for a Salk. 
)iſtreſs for a Rate, upon the 43 Eliz. cap. 2. and on the Trial the pl 3. 
Plaintiff is nonſuit, if the Jury omit to find Damages, this Omiſſion will , ..* 6 
be ſupplied by Writ of Inquiry: for if the Jury had inquired,” they had * 82 13 
aquired only as an Inqueſt of Office, on which no Attaint lies. Herbert nd 

| OS. aters. 
| Sain. 398. pl. 8. S. C. adjudged · 5s Mod. 76, 77, 118. Carth. 362. 1 Mod. 85. 


Alſo the Omiſſion of the Inquiry of the Value of the Church ia Snare ro'C6. 219. 
Inpedit, may be ſupplied by a Writ of Inquiry. Skin. 596. 


z. if : | ; 2 I Skin. 596. 
: But in an Avowry for a Rent-Charge, according to the 17 Car. 2. cap. 7. 21 
mol he Omiſſion of the Jury cannot de ſupplied by Writ of Inquiry; for that 43 
fur Fratute expreſsly requires, that the ſame Jury ſhall inquire of the Rent 3, 206. 
! rrear, Value of the Cattle, &c. | | | a in 495. 
r 8 : ; ; C. 


eited, and agreed to be Law, See 10 Mod. 3192 


fo Se tele Sayer's Lviv of Damages, a very uſcful Collection of Caſcy, in a ſmall Compaſs. | 
Fa | | 1755 | | . 1 | 

- rr. 

. i N . 1 

) by 3 E. 3 T. 
1 Ee T | | 5 | 
ne 4 3 \ | 
tion WA) Jn what Caſes an Action of Debr will lie. 13. 
Don. B) At what Time it ſhall be ſaid to have acczued. 15. 


C) Uiho map bring Debt, and herein of the Privi 
of Contract and Eſtate. 165 * 


4%) Againſt whom it map be brought. 18. 1 
E) Uheze Debt is the proper Action, and not To- 
given venant Caſe, &c. 20. | . 5 . 

„) Dt the Manner of bringing the Action, and wheze 


00 a : : 
5 muſt be brought in the Debet & Detinet, oz Detinet 
. 21. 5 5 

dul ee „ ot 
ne) Df the Extinguiſhment of rhe Debt, and Plead- + 
=, ing in Bor thereof, 24 -—- SE: | 
-D- % Jn what Caſes an Action of Debt will lie. 
ſe the Wi Sax inks % Vade- h * . 
in the : | ls $5.9 
AN Attion of Debt is faid to be founded upon Contract, either expreſs 4 Co. % + | 
3 or implied; in which the (a) Certainty of the Sum or Duty ap- S Caſe, 
ta the ars, and therefore the Plaintiff is to recover the ſame in Numero, Mo 2 
e nd not to be repaired in Damages by the Jury, as in thoſe Actions 83. due by 
Zand. dich found only in Damages; as IQ ſumpſit, Trover, Ec. | Specialty 
wr covered by Action of Debt.—lf upon a Submiſhon to Arbitration, the Arbitrators award ths: — Mt 
* a certain Sum of Money, Debt lies; but if they award the doing of ſomething adv eous to the 

Va- "arty only, an Action on the Caſe. Vie Title Arbitrament and Awerd, If one makes a Bill to another 
3 i theſe Words Memorandnm; I owe to A. B. 20l. to be paid in Watcher; an Action of Debt, tc. muſt 
ltreſ, e brought for the Money, and not an Action for the Watches, for the Number of Watches is not 


Mun, And. 117» 1 
1 „%% ͤĩ '; "= 


Fs 


page 4 But if in an (a) Action, in which the Plaintiff can only recover D. 
6% Asin mages, there be Judgment for him, he can afterwards bring an Action d 
Waſte, 43 · Debt for thoſe Damages. „ 
E. 3. 2. and | p FE | | | 
vide Rol. Abr. 600, 61. ſeveral Cafes to this Purpoſe» CO RN 
That is, an Action of Debt, on his final Judgment; for by the J Agment it is reduced to Certainy, 
and is a Debt, on Record. The Reaſon of bringing an A Sion is to puniſh the Pefendant for not pa. 
ing the Money recovered by the judgment, without 5 the Plaintiff to the Expence and Trouble 
levying the Money, by an Execution, and to compel, if poſlible, Payment, without an Execution, aff 
in a Judgmeut for Damages the Plaintiff pays the Coſts of levving g. f 
Sid. 236. Alſo if after Judgment for the Plaintiff in B. R. the Defendant brings: 
Lev, 133. Writ of Error in (6) Cam. Scacc. an Action of Debt may be braught in B. A 
Fm. loo, upon the Judgment, pending the Writ of Error: and the Nefendant can. 
8. C. 8 s , 1 - 5 
(6) Bo after not plead Nu tiel Record; for by the Writ of Error the Tranſcript of the 
Writ of Er- Record only is removedt. „„ 
ror brought _ „ | | 
in Parliament. Sid. 236. But for this vide Style 124. Mod, 121. 3-Lev. 397+ 2 Vent. 261. 3 Ka, 
330. and Title Error. „„ Wo | es 
1 But, The Court on Motion will ſtay the Suit, the Defendant grving Judgment, and make a Rule 
Ray Execution till the Writ of Error on the principal Judgment is determined. f 


Sa. 2 Debt lies in the Mayhalſea, or any other Court, upon Judgments in 
OS a 7 „ C. B. or B. R. and upon Nul tiel Record, the Iſſue ſhall be tried by Certtorar, 
e du, and Mittimus out of Chancery. . | 
For this vide Every Contract muſt be legally (c) entered into, and the (4) Conſider. 
ee : ation thereof muſt be lawful, otherwiſe an Action of Debt will not lie. 
a . ; \ | 
| ()Ifa Man by Deed acknowledges, that he hath ſo much Money of J. $.'s due to him, in his Hand 
though here is no Contract of Borrowing between them yet J. S. may have an Adion of Debt agai 
him, 11 H. 6. 39- (9) As Marriage, Work, Soliciting a Cauſe, Oc. vide Rol. Abr, $93. levera fuch 
Inſtances ;——but not for Money won at Play, though an Action on the Caſe will lie; but for this vid 


_ _ 


Hob. 206. If a Sheriff levies a certain Sum of Money on a Levari\facias, at the Suit 


* Ktentor” of the Sheriff, olds Title Sheriff and Title Zncruters and” ddminitraters (e) /Otherwh 


—̃ — — 


Rol. Abr. If (/) a Statute prohibits the Doing a Thing under a certain penalty, and 


| 7075 14 to the Penalty may recover the ſame by Action of Debt. 
8. e. 3 


- againſt . cri 0 Phyſic without Ulcenſe.—2 and 3 Ed. 6. c. 13. which | ives the treble Value hs not 
— forth Tie vide Head of Titbezr, Rol. Abr. 598, and which is 195 the common Practice. 


Rol. Abr. An Action of Debt lies by a Sheriff upon the Statute of 28. Eliz. cap. 4 
. 55. for his Fees given by the Statute, for an Execution ſerved by him; though 
the Statute does not ſay that he ſhall have his Fees, or-any Action for them, 
) The but only ſays, that he ſhall not take, for (g) any Execution ſerved, any 
Peril Conſideration or Recompence beſides that thereafter in the ſaid Act men- 
brought tioned, Ec. 1 F WEE 
Debt for his . | 5 
- Fees of executing an Elzgit; and held by Holt, that t lay; for it is all the Execution the Plaintiff in the 
original Action can have on this Judgment; and he may enter on the Land extended, if he can, without 
Forces Salk. 209. pl- 2. vd Cro. Car. 286. 1 Term Rep. 388. 2 Term Rep. 46. 
The 


4 1 f 


* 


_ 


5 S. : 


The Action of Debt is a proper Remedy which the Law gives for the Co. Lit. 
Recovery of Rents reſerved upon Leaſes for (a) Lears; but this extended 162. a. 
ot to (3) Frechold Rents ; the Reaſon whereot, and how it is now remi- 85 e | 
lied by 8 Ann. c. 14, vide Title Rents. | ER ER Yearcof an 0 
5 "$3 | 9972 8 VI | V ad Anu 51 
may have an Action of Debt for the Arrears, Cro. Eliz 268, 895. (5) But if there had been . 1 — 


tai : ; 3 5 
KN po Life of a Rent, and he died, the Rent being in-arr-ar,his Executor, by the Common Law, might 
uble u ive an Aftion of Debt for the Arrears, becauſe there was no other Remedy. 4 C. 49. a. 5 Mod. 143. 

| : 5 5 "Ev 5 92 


+ If a Leſſee for Years aſſigns over his whole Term by Indenture, re- * Page 15 
erving Rent, the Leſſee, hy the Name of Rent, may recover in an Action Carth. 161. 


ings! of Debt upon the (c) Contract; although it was objected, that the Leſſee Newcomb 
B. R. aving no (4) Reverſion, it was to be conſidered as a Sum in (e) groſs, and r e | 
= herefore-not recoverable until the Term was expired. e (0 Alf 5 


1 0 DpDebewould 
ie againſt a ſecond Aſſignee. Carth. 162. per Curiam. (d) Huſband poſſeſſed of a Term in Right of 
is Wife, makes a Leaſe for half the Term, and dies, tus Executors ſhall have Debt for the Ren, 
and yet the Feme ſhall have the Reverſion. Dyer 229. (e) If a Vermor ſurrenders to the Leſſor 
ithout Deed, rendering Rent; this is recoverable as a Reut, and is not as a Sum in groſs, 
ent. 292, 2 Lev. 80. adjudged. * 2 ; 0 e 
If a Man lends Goods as a Security for Money, and the Borrower tender Cro. Jace. 
he Money, and recover the Goods in an Action of Trover, yet the Pawn- 2433. 
broker may have an Action of Debt for his Money; (f) becauſe though the Ne lv. 199. 
Security ceaſes, yet the Duty remains, inaſmuch as the Money lent is not K 8 


fider- MPid back to the Party from whence it came. The ſame Law as to Land. {f} So ifa ; 

. h | | Nan lend 
:riſhable Goods as a Pledge, and they decay, yet the Perſon to whom they are pledged may have 

Hands an Action of Debt for his Money, becauſe the Duty continues. Yelv. 199. Co. Lit. 20g. . wy SK 


The Conuzee of a Statute-Merchant, as alſo the Conuzee on the 23 H. 8. Bro. Sta- 
b. the Statute and Recognizance having the Seal of the Conuzors, as well fute Mer- 
s the Seal of the King, may bring an Action of Debt, and wave the chant 16. 


' 2 Execution given by the Statute ; /ecus of a Statute-Staple: becauſe the _ | 

Lows King's Seal only, without that of the Party, is affixed to it. WS 

90 SET bs 9 ; 2 Com. Dig. 635. 5 Com. D: x. 499. x P. Wms. 335. 
Debt will not lie or a Mager. 1 85 55 i 

En Salk. 23. pl. 3. 5 Mod. 13. Comb. 303. 12 Mod. 69. 6 Mod. 129. Skin. 196. pl. 11. | 

is, V. * n 1 — — | — — | 5 1 — | 33 

1 (B) At what Time it ſhall be ſaid to have accrued. 

7 „ 

titled 


Fa Man enters into a Bill obligatory for the Payment of 75 ſeveral Co. Lit 4. 
Sums of Money at ſeveral Days, an Action of Debt will not lie till the be. - 


for na ait Day is paſt. | 5 T” 3 
de. Fe. . 3 a 3 4 n a. 148. b. 
Cro. Jac. 525. Cro. Car, 24. 1 Com, Dig, 107, 108, (g) If to pay a0l. in Manner following, vis. 
ap, 4 . at ove Day, and 104 at another Day, D-br lies not till after the laſt Day, becauſe one intite 
2 ay; but if a Man binds himſelf to pay J. S. ich. at one Day; and 10% at another Day; after 
10ug the firii Day, Debt lies for 1c4. becaulc it is int elf a ſeveral Duty. Owen. 42.—So if A. makes 
them, b bu ro B. tor the Payment ot 20% vis. 1c Wee and Dey covenants and grants with B. that if 
2 40) e makes Default in either of the laid Payments, that he will then pay what of the Whole ſhall be 
men- uupaid, after Default at the firſt I). y, Debt lies for the Whole, Leon, 208. adjudged. fee fon 
in the { In 292, b. it is more fully explained, wiz, there it is ſaid, If a Man be bound in a Bond or by 
rithont Contract to another to pay 10ch- at five feveral Days, he ſhall not have an Action of Debt before the 
' lalt Day be paſt.—But if a Man be bound in a ey mma to pay ook at five ſeveral Days, 
' preſently after the firſt Day of P..yment, he ſhall have Execution. upon the Recognizance for that 
"The 


Sum, and ſhall not tarry, till the alt be paſt, for thät it is in the Nature of ſeveral Judgmeuts.” 
A bers e 


- 


_— * . 3 * f 1 
L ; 1 7 . TN t = 
1 8 8 1 4 
JF EE gi T6 : 
l * * 


er 0 upon a Contract, Debt lies not till all the Days of Payment are paſt 
- Co. * for where there is but (a) one Contract, there can be but one Debt, and 

300. P. conſequently but one Action of Debt for the Recovery of it. . 
1 But the | : 12 9 76 5 N a be irs e E. 
— is otherwiſe of a Covenant or Promiſe to pay Money, Oc. at ſeveral Days, for as often as the 
Money is not paid, according to the Covenant or Promule, ſo often is there à Breach of the Cove - 


nant or Promile, and conſequently ſo often an Action lies. Co, Lit. 292. b. 


Co. Lit. b · If a Man Leaſes Lands for Years, reſerving yearly 20!. at four (6) Quar- 
292 be S. F. ters, Debt lies for one Quarter before the others are paſt ; for it is reſerved 
„„ Mg pro robe Fobne begs 3 | ſhall | 
reſerving. for the Leſſor's Maintenance in lieu of the Profits, and ſhall be conſidered 
Weekly, as ſeveral Contracts. | „ . 
7%%%Ä ns 0, ng Hoon 13 2.0 TY Om Yap 
Term, nine Quarters of Wheat. Rol. Abr. 601. but for this vide Plowd. 17% Allen. 37. Raym. 
222. A Lev. So. Vent. 242. 272. Carth. 161. and Title Rent. 


Page 16 * If one enters into an Obligation or Contract to pay Money, Oc. on 
Fide Täle two ſeveral Contingencies, the Obligee may have an (e) Action of Debt on 
Fein. the Happening of either of them; for the putting in, that he ſhall pay at 
8 % an the one or the other, muſt be taken to have been inſerted for the Benefit 
Obligation, of the Obligee ; and the rather, becauſe every Contract is to be conſtrued 
that if a moſt ſtrongly againſt the Obligor. _ a Fre 
Ship put to | | 3 lh 
Sea, 3 either the Goods or the Obligor came ſaſe, he ſhould pay ſuch a Sum over and above the Ufe 
allowed by the Statute; although the Obligor dies, yet an Action of Debt lies againſt his Executor 
on the Happening of the other Contingency ; for the Law ſupplies the Words, which fbeuld firſt bappen. 
Lev. 34. Sayer and Glranc. | Dh . 


* 5 co 5 pag py — 2 2 . 


— oY — 1 — wats as a «as las VE en” 2 


i 


3 xte 

93 — — ” _— — — — jd 

() Who map bring Debt: and herein, of the Privity _ 

1 ok Contract andEſtate, yy 

| ; { 3 | | | 162 

Vide Head T Common Law, if the Leſſor, who had reſerved Rent Service, had Stat 

of Reut died, and there had been Rent arrear, neither his Heir nor (d) Exe- 5 

866 34 cutor could maintain an Action of Debt for them; not the Heir, becauſe me 

1 N25 "+ he had nothing to do with the Perfonal Contracts of his Anceſtor ; nor the Sd 

"6; But Executor, becauſe he could not repreſent his Teſtator as to any Contracts for | 

ifs {cms relating to the Freehold and Inheritance. bt * 
F een 


= to the Perſonalty. 4 Co. 49. a. b. Keilw. 47. Execut bri f 1 1 

. 5 e bis Teftater upon the Deed. be | ” 18 or the Artcars 
S 11 H. 6. 15, But the Executor might have maintained an Action of Debt for (e) Re- 
Rol. Abr. lief fallen in the Life- time of the Teſtator. e 


39. | | | g 
i j 4 Co. 49. S. F. Noy 43. 8. P. adjudged ; and faid, that in ſuch Aion, Seiſin of the Service 
ob need not be alledged; wie where the Party himſelf avows Dalt. 17, Becauſe it is now be- 
| i come as a Flower fallen from the Stock, and they have no other Remedy. Co. Lit. 162. b. 8. P. 
"hi For it is no Rent, but u caſual Improvement. (+) Debt will lie for an Adminiſtratrix for a Fine of 
[ 

0 

ö | 


= Copybolder ; and per Hot, Ch. Juſt. It is the proper Action ; but three Judges held that an 4. 
fu likewiſe will lie. Carth. 90, 91. 3 Mod. 239. Show. 33. 3 Lev. 264. Ld. Raym. 50% 
[ 2 Lev. abt, Comb. 151. 5 Mod. 439, 440, 444. 0 755 


— 


* 2 % El | ö 


And now by 32 H. 8. cap. 37. reciting, “ For as much as by the Com- 
mon Law, Executors or Adminiſtrators of Tenants in Fee-ſimple, nants pur * 
« Tail, or for (a) Life, of Rents (3) Service, Charge and Seck, and "— —— 
Fee. farms, had no Remedy to recover ſuch Arrears as were dye to 0-4." My 


„their Teſtators in their Life; it is enacted, That the Executors and L632. 


. Adminiſtrators of ſuch Perſon to whom (c) ſuch Rent or Fee-farm a. (Re- 
; ſhall be due, and not paid at his Death, may have Debt for ſuch (4) ſervedupon . 
. Arrearages againſt the (e) Tenant or Tenants that get to have p iat . — 
1 the ſaid 1 or Fee- farms, ſo being behind in the Life of their 'Tef- in al gripe 


« tator, or againſt the Executors or Adminiſtrators of the ſaid. Tenants; within the 
and further, that it ſhall be lawful for ſuch Executor or Adminiſtrator Act. Co. 
+ of ſuch Perſon to whom (#) ſuch Rent or Fee-farm ſhall be due, and Lit. 162. 
« *not paid at his Death, to diſtrain for the (g) Arrears, and all fuch Rents * Page 17 
and Fee-farms upon the Lands, Sc. charged with the Payment of ſuch () Extends 


Rent or Fee-farms, and chargeable to the [Diſtreſs of the Teſtator, ſo ee 3 : 


„long as the ſaid Lands, Sc. continue in the Seiſin or Poſſeſſion of the Fins out 
on „ Tenant in Demeſne, who ought to have paid the ſaid Rent or Fee- farm ofa Copy- 
y at + ſo behind to the Teſtator in his Life, or inthe Seiſin or Poſſeſſion of any hold, Yelv, 


« other claiming (4) only (i) by (#) and (7) from the ſame Tenant () by. 135. But 


ued „ Purchaſe, Gift or Deſcent, (x) in like Manner as their Teſtator might or a 5 * 
* ought in his Lite, and ſhall make Avowry upon the Matter aforeſaid,” by Eyre juſt. 


ttnis is 5 
doubted. (4) Whether Money. Corn, Cattle, c. or other Profit to be delivered or yielded, whe- 
ther annual, or ſecoud, third. G. Year, but Work Days, or other e rHoral Service, is not within 

the Act. Co. Lit. 162. (e) Whether the Leſſor, Leſſee, or Occupier. Lit. 1 93. The Te- 
nant is not charged, but he is under a Neceffitv to pay it to ſave the Diſtreſs, len 62. (f) This 
xtends not to the Grantee of a Rent-charge for Years, if he lives ſo * Cro. Car. 471, ad- 
judged; for the Statute hath provided only Where the Heſtator dies ſeiſed of a Rent in Fee, or for 
ife, and the Executors have no Remedy, & vide 2 Sid. 62,—An Action of Debt is given for Ar- 
rears upon a Leaſe for Life, by 8 Ann. c. 14. f. 4.— At the Death of Tenant for Life, a proporti- 
onable Part of the Rent ſhall be paid to the Executors. 11 Gov. 7. c. 19, f. 16. g) But it extends 
not to the Arrears of a Nomine pena, Relief, Aid pur fair fits Chivalier or File Marrier. Co. Lit. 
162, b. (5) Of Cui gue Uſe of a Feutfment, though lie elaims not only by the Feotfor, but by the 
Statute allo, 4 Co. 50. b,—=So if the Tenaut mikes a Gift in Tail, and the Donee dies, a Dif- 
treſs may be taken upon the Poſſeſſion of the Iſlue in Tail, though he claims per formam Doni, as 
well as by Deſcent, 4 Co. 50. b. 2 Leon. 153. 3 Leon. 59, 69, (i) the Tenant leaſes for Life, 
the Remainder in Fee, and the Tenant for Life pays not his Rent to the Lord, and the Lord dies, 
and the Tenant for Life dies; the Executors of the Lord cannot diſtrain upon him in Remainder, 
for he claims not by or from the Tenant for Life. Co. Lit. 162. b. 5 Co, 118. a-—So in Caſe of 
a Reverſion, Co. Lit. 162. (4) And not paramount, as the Lord by Eſcheat. Co. Lit. 162. 
Leon. 303. Or ore that is remitted to an ancient Title, 4 Co. 50. b. (7) The Feoffee and Leſſee 


after of the Feoffee, c. in infinitum, are within the Act. 4 Co. 50. a, b. Leon. 303. a Leon. 183. 
„ the (=) But Tenant in Dower, or by the Curteſy, ſhall not be charged, for they claim not by the Party 
Com- only, but by Law alſo; Leon. 303. per Curiam, 3 Leon, 263. per Curiam. (v) So that if after 
d bis Rent is Artear, the Lord grants away his S2igniory, his Executors ſhall have no Remedy, for the 
> pare AQ gives none, where the Teitator had none at his Death. 34 

ment, 


And by the ſame AA, „If one, in Right of his Wife, hath any Eſtate 
in Fee-ſimple, Tail, or for Life, in 1 or Fee- farms, which ſhall be 

* unpaid in the Wife's Life, after the Death of his Wife, his Executors (,) Extends 
and Adminiſtrators ſhall have Debt for the (o) Arrears againſt the Te- to ſuch as 

* nant of the Demeſne that ought to have paid the ſame, his Exe- incurred _ 

* cutors or Adminiftrators; and he may diſtrain for the Arrears in like d*foreMar- 


vices Manner as he might have done if his Wife had been then living, and 8s; fqt 
w be- * avow upon the Matter aforeſaid.” . ples 
8. P. „ e EL a Cy pe. ncurred 
ine of 


Marriage, he might have had Debt by the Common Law. 4 Co. 51. a. b. Co. Lit. i6a- c 
Eat. 419. Bendl. 263, Kelw, 214, 5 ä | 27 F 
0 And by the ſame Ad, If one hath Rents or Fee-farms for the Life of 
#6 another, which ſhall be unpaid, and Ceſtui que vie dies after his Death, 
ſuch Perſon, his Executors or HY may Rave Debt again 5 
| 2 | 2 


Ys. 
— 


(e) Intend.-. 
en, 


- 


1 1 


g (a) But if © the Tenant in Demeſne that ought to have paid it when firſt due, ki; 
upon a 4 Exeeutors or Adminiſtrators; and alſo (a) diſtrain for the ſame Arrears 
Jndg Re. « upon ſuch Lands, Se. (i) out of which payable, in ſich Manner as he 
— th er ought or might if Cęſtui que vie had bee living.“ . 
XX71777117%%%%TTTt. 3-2 » EOFE LS OOF BE OLD 5 . 
3 Moiety thereof is extended upon an Elis, and after Rent being Arrear, the Tenant 
for Life dies, the Tenant by Eigis cannot diſtrain for the Arrears by this Act; for coming in by an 
Ac of Parliament, he is in the Pe. Pool and Neal, 2 Sid. 28, 62. adjudged. (5) If a Rent be 
granted to A. for the Life of B. and after the Land out of which, He. is let to C. for Life, the Re- 
mainder to D. in Fee; and Rent being Arrear, B. dies and after C. dies, A. may diſtrain upob 0. 
in Remainder for all the Arrears. C. Lit. 162. b. Earich's Caſe. 5. Co. 118. adjudged. & vid 
Moor 65, pl, 858. Gro. Elize 805, S. C. Debt is given in lieu of the Diſtreſs. 10 Co. 96. 
\ 4 ; - 


Rol. Abr. If a Man leaſes for Years, rendering Rent, and after deviſes the Rent to 
98 another, and dies, the Deviſee may have an Action of Debt for the Rent, 
though it is become a Rent-ſeck, becauſe by the original Creation thereof 
Leon. 315. 80 if the Leſſor grants over the Rent, and the | attorns, for the 
Leon. 1. Attornment creates a Privity; and there is no Caſe Where a Thing may be | 

74 Dyer transferred or afligned over, but the Remedy hall go along with. it ; aud 

* Civ! Eliz. the Law (c favours Remedies for Rents. ZE CH RE 

(5) Huſband poſſeſſed of a Term in Right of his Wife, makes a Leafe for half the Term, and dic 
his Executors ſhall have Debt for the Rent, and yet the Feme ſha!l have the Reverſion. Co. Lit, 
Da Rent granted for Life, Tenant dies, Debt will lie, becauſe there is no other Remecy. 
yer. 227. Yo 1 EP | bes TE 


* Pagers If a Man grants an Annuity for Years, an Action of Debt may be 
Cro, Eliz. brought for the Arrears during the Years, for being a Grant for Years it 
263. is by the Deed as a Contract, | 

JJ (( 5 

SST, ͤ 4 Lb 8 de TOY 7 
ſaid to be adjudged. Velv. 208. and Bulſt. 151. Lucas and Fulkoood, S. P ſeems to be adniitted; 
but the Plaintiff could not recover, becauſe his Plaint was of Debt, and his Count of Annuity; 
but wide Dyer 149, Cro. Eliz3. 9 H. 9. 17. cited in Co. Lillington's Caſe, 45 E. 3.8. 


4 Co. 49. 2. If the Father Grants a Rent-charge to the Son in Fee, and the Rent 
being Arrear, the Father dies, and the Land deſcends to the Son, by 
es, the Rent is extinct, the Son may charge the Executors of the Father 
in an Action of Debt for the Arrearages incurred in the Lite of the Father; 
for though no Action lies fer them, as for the Arrearages of an Annuity; 
for though both the Annuity and Rent are dotertitiae yet the original 
Election remains as to the Arrears. _ 1 „ | 


— 


05.2 If Leſſeefor Years aſſigns all his Intereſt to another, yet the Leſſor ma 
_ have Debt againſt 115 (e) Leſſee for the Arrears incurred after the 722. 


. 
8 

* * ; 
. 


Lev. 215. If the Affignee of a Term affigns to another, yet he may be charged in 
x poſt Debt for n due after, before N otice given to the Reverſioner; 


Kale -# 1 OR; | 
re Sid. 338, S C. Raym. 162. 2 Keb. 960. S. C. Salk, 31. pl. 3. 14 
Raym, 368. 8. C. cited, and denied to be Law. _ „„ „ 


88 For where Covenant was brought for Rent againſt the Aſſignee of the 
Tovey and Executrix of the Leſſee, who. pleaded that before any Rent Arrear he 
Pitcher, held aſſigned over to J. S. and on Demurrer it was held that the Privity was de- 


2 ſtroyed, and the Aſſignment compleat without N otice, and the Defendant 
in C. B. diſcharged of all the Rent accrued after the Aſſignment. 

cont? Powel . g =, : a 5 1 51 
and Ventrus, that the Defendant ought in his Plea to have ſet forth Notice given to the Plaintiff of 
the Aſſignment; and Ventris dying the Judgment was ee N but upon a Writ of Error in 
B. R. the Judgment was reverſed by three Judges. 3 Lev. 295. S. C. Show. 340. S. C. 4 Mod. 
71.S.C. 2 Vent. 228, 234. S. C. Salk. 8 f. pl. 2. 12 Mod. 23. S. C. Ld. Raym. 99, 320, 324, 
368, 554. 2 Ld. Raym. 1551, 2 Vero, 241. Prec. Chan, 156. Stra. 3056. 2 Stra. 1221. Day, 


485. pl. 9. Holt. 33. Swinb. 390. 


rage 20 (E) UUthere Debt is the proper Aa ion, and not Cove: 
 =zE naant, Eaſe, &c. Vide (A.) 13, &c. 


20. oa. b. CTIONS of Debt are founded on Contract, in which the Plaintif 
Slade Caſe. ſets forth his Demand in Certainty, and inſiſts on being reſtored toit . 
| nin Numero. | * 5 : | A 

Vaugh. 10. The Inconveniency of the Defendant's being allowed to wage his Law in 
this Action occaſioned the Subſtituting of other Actions in the Room of it; 
_ ſuch as all Actions on the Caſe,” which are properly founded on Injurie 
and Fraud, for in theſe the Defegdant could not wage his Law, becauſe he Quir 
could not make Oath of paying that which by Reaſon of its Uncertainty 
. he could not know; and which could never be before it was aſcertained 
4 Co, 92. b. by the 145 7 El VVV | 

Sad Caſe. Hence if A. declares that he fold Corn, Sc. to B. and that B., at or 
vr 3h 433. before ſuch a Day promiſed to pay ſo much Money, A. may at his (a) 
8. Election bring Debt or Aſumpſit for the Injury done him by the Violation 


{ 


Ly INS. of the Contract. 


er 95. 5 f | 3 
139. (a) If I deliver 208. to A. to deliver to B- and he doe; not deliver it, I may have an Action of LNetine 
unt, Debt, or perhaps Caſe, againſt him. K-i'w #9. a. 77, b. Cro, Jac. 687. Dyer 21. Hut plain 

27%. —4. delivers Oxen to B. to ſell for as much as he can get, and he ſells them for ſo much, A. maj 
have Debt againſt B. for the Money. Rol. Rep. adjudged.—A. delivers Money to . 3 

D dt lies for it. Palmer 364. -The P · ſendant by Bill ſealed acknowledged that he had received 
the Plaintiff ad emendendum a Pair of Bellows. Cro. Eliz. 644. adjudged, that Account, or Debt lay 

. Fide 3 Leon. 38. Rol. Abr. 59%. Dan. 26. 2 Ld. Ravm. $14. 2 Salk. 648 pl. 3. J Mod. 8). 


l ſhould ſeem that Caſe would lie, on his Promiſe to deliver. 4 Cale would be better vecauſ 
| the Defendant could not wage his Law.—The', indeed, now the Law Wager ſeems to be obſolete 


| Palm, 364. A. pays Money to B. as a Fine, upon B.'s Promiſe to make a Leaſe «|i..”'"" 
Land, and before the Leaſe is made B. is evicted, Debt lies not for tht 
Money, for it was not paid to be received back; but Caſe lies for Not 
performance of the Bargain, in which he ſhall recover in Damages v0 
only the Money given for the Fine, but the Damage by Breach: of be 
Contract. s „ 5 N 
Sex. pr. If 4. covenants with B. to pay him (4) ſo much Money as he ſhall er 
143. S. p. pend in the repairing and Victualling a Ship for him, and B. expends 30% 
| wh Jor. accordingly, an Action of Debt or Covenant lies for the Money expe 
184. Ke he F "4 * { ; 1 ; 
Point adjudged, though the Certaimy of the Debt did not appear by the Deed. 


Eee 


— 


* 

D E 3 
If it he recited by Deed, that there is a Suit depending between the Vicar 3 Lev. 429, 
of F. and 4. concerning a Modus decimandi, which concerns all the Pa- Sanders and 
iſnoners of S. and B. a . Pariſhoner, by the ſaid Deed agrees and promiſes Oy ad- 
H. to pay his proportionable Part of the Charges of the Suit; an Action of mm 4 10 wg 
ebt or Covenant hes upon this Need; for by an Avarment of what was Debate 
xpended in the Suit, that which was at firft uncertain may be reduced to 
x Certainty. e e e ISP | "716 


the If A. retains B. to embroider a Satin Gown of a Maid Servant of the Ero. Elz 
0 Daughter of 4. taking for the ſame 40s. B. may have Debt againſt A. for 880. 


A 8 
he Money; for the Embroidering the Gown of another at the Requeſt of 4% Bit. I 
{. is a ſufficient Conſideration to charge A. and it is at the Election of B. 55 . 


o bring Debt, or an A/ump/it, * | | | 
* There may be one Arlvantage in bringing Debs, (where it will lie,) inflead of 4/mnp/it, which 


iff of 

Mood. © if judgmen: goes byDefault, it is final, in the ficit Inſtance, aud the N-lay aud Expence of a 
oye rit of Inquiry is thereby ſaved. : | ,, 
Jany, . . . 


() Of the Manner of bringing the Action and wheze Page =; 
it muſt be brought inthe Debet and Detinet, „ 


if be Afion be brought for (a) Mones, iz. muft by in. the ele god 
b. 


5 Detinet ; but if (5) Goods or Chattels, it muſt he in the Detinef only, 16. 
intif | | | | ; | „„ 
toit 


604-S. P. (5) 3 Leon. 269. 4 Leon. 46. S. P. Wir ch. 55. It was brought for Money in 
Debet and Detinet, and for two Shirts in mh Detinet only ++ "5 8 E: hrough! LF 79 * 


aw in . - 6 

of it; e o | For RY * __ | ” > wr F." > | * N | 
jurie + S gu. If the Declaration was good, as it fees to be two diſtin Species of AQion, and te- 
iſe he quires t cifferent Pleas ? | | 27 nan, $09 f6 
taint) TY N | | 35 
ained So if brought for foreign Money (e) not made current, for then it is Ne 


as Bullion. Latch 79, 


: 84. J n.69, 
S. C atjudged, where by Dod. the Action might he hiwught in the Debet and Detinet, or in * 8 
my; but this muſt be intended where ſo much Engliſh Money, being the Value of the foreign, is 
man led. Raftel and Draper, Cro.. Jac. 83, Yeiv. 80. Brownl, go. Noy 13. & vide Leon. 41. 
ele. 135. Brow, 102. (e) But it made current by Proclamation, the Acton for it pray 
bronel ten the Debet and Detjnet. Noy 13. Latch, 7Þ 84. Palm. 409. —- Debt in the Debet and 
Jetinet tor 10-4. 10. where the Declaration was upon a ſpecial Wager for 100 Guineas, which the 
Plaintiff averred wer: worth 10% 10. ard it was objected that it ſhould have been in the Detinet 


at ot 
is (a) 
lation 


tion of 


Hu. 


e — 10 py ogg Forge gf SRI, ut held 154 enough Mad 5 1 Point, tho' KN another 
eliver Fault, Sr. Leger and Pepe, Carth. 322. 5 Mod. 4, 4 Mod. 406. Lutw. 484. k. 344. S. C. 
gh pl. 1. 10 Mod. 336. 12 Mod. 81. S. C. „ 18 . : en : i — 

5 If a Man ſells certain Cloths for 661. Flemiſt Money current at Midale- Oro. Jac $8. 
beca tte 


burg l, to be paid upon Requeſt, he may bring an Action of Debt for 390. Rafal and 
bſolet 2. ſetting Porth the ſpecial Matter , and averring that the 66. Flemyh Pope oo 2 
udged. 


tempore venditionis, &c. amounted to 391. 125. monete Anglia, and that 
39 8 


ow” the Defendant has not paid, £7. and if he values the Foreign Money other- hg rave 
Nas wiſe than in Truth it is, the Defendant may plead in Abatement, and ſo Moor 995. 
e elp himſelf. Adjudged after a Verdict for the Plaintiff, and ſaid that it 8. ©, 
55 es being found that he owed what is demanded, there ought to be no (% far- 0p D's. 
+ Vp auity of the Value, Om 1 Leon, 41, 
all e. . N . 25 8. F. 
ul & | | 535. S. P. 
Is 300. : udgec e 


pide Velv. 138. Brownl. 102. (% But in Debt againſ} an Pxecutor for 470 Br. 4 e. 
ie attingent, od walentiam acl. Engliſh, the 22 pleaded Plone adminiftravit, and it was found 


ne 
| againſt him, and Judgment given god recupe i Debitum ;, but upon a Writ ot Error between Pe 


20 H. 6 5. 5 Co. 32. b. S. P. laid down as a Rule. $4 7 


Tons 79. S. Seire Facias, and thereupon puts in Bail by Recognizance in Chancery, ac. 


Page 22 the Executor brings an Action of Debt; (a) this Action ought to de 
| (#)Soffone brought in the Detiner only, and not in the Debet and Detinet, for thi 


| Caſes, being the Plaintiff declared generally, and not as Executot. 
Rol. Abr. i bf an Executor recovers in an Action of Debt upon a Contract, and 
. 9 80. If an Executor brings Debt upon an Obligation made to the Tefſtator, 


Rol. Abr. the- Writ ſhall be in the Detinet only, for he brings the Action as Exe 
. 602. S. C. cutor. le | Cn 


Cro. Eliz. | 


' Alſets till recovered; but in this Caſe, the Reverſion of the Term being in the Executor immedi 


326. Debt for the Arrearages thereupon, the Writ ſhall be in the Detine: only; 


; Bur for this | 
| wide Hob. 88, 184, 272. Noy 19. 2 Lev. 111. 2 Jon. 47. 


_ and Plain, Cro, Eliz. 536. it was reverſed, becauſe it ſhould have been quod recuperet the 47l. £1.46 


Th cauſe the Jury had not inquired of the Value of the F/emiſs. Money, and the Affirmation of tit 
Plain that it amounted to 40. was not a ſuſficient Warrant for as Court to give Judgment up 


%%% 09 0 


ts If an Executor brings Debt for any Thing in Right of his Teſtator, i 
oor 566. ; . | l 
ol. Abr. muſt be in the Detinet ox. ee Ts” 


4 


Rol. Abr. As if A. be in Execution upon a jud ent for B. and after B. dies, and 
602, after A. brings an Audita Querela againſt C. the Executor of B. and has; 


e cording to the Statute of 11 H. 6. c. 10. and after upon this Audita Quere 
ee judgment is given againſt 4. and afterwards a Scire. Facias iſſues againf 

the Ball, and after judgment the Bail is taken in Execution upon the 

Recognizance, and the Sheriff ſuffers him to eſcape; upon which Eſcape 


a Executor * Recognizance is in the Nature of the firſt Debt, this being in a legi 
2 ; Courſe. 1 b | . ; 7 5 


takes the Defendant in Execution, and the Sher ff ſuffers him to eſcape, Ws. for the firſt Adio 
being in the Detinet, and that for the Eſcape being founded upon the ſame Record, it ought to pur. 
ſue it. Cro. Eliz. 326. Cro. Jac. 545, 685. Hob. 264. 2 Rol. Rep. 132, Styl. 232. Hut. 73 
Carth. 49. S. P. adjudged, in which laſt Bogk it was endeayoured to diſtinguiſſi it from the other 


603. afterwards brings Debt upon the Judgment, it muſt be in the Detinet. 


20 H.6.5.b. Where the Day of Payment incurred after the Death of the Teſtator, ye 


20 H.6.6.b. So if a Man binds himſelf to the Teſtator to pay him 100/. when fuch 
Rol. Abr. a Thing ſhall happen; if it happens after the Death of the Teſtator, je 
602. the Writ of Debt by the Executor ſhall be in the Detinet only. _ 
11 H. 5. 36. If a Rent be granted to another for Years, the Executor of the Grante 
Rol. Abr. ſhall have Debt for the Arrearages of this Rent incurred after the Deathd 

60a. S. C. the Teſtator in the Detinet only, for he had it as Executor. | | 
War Abr So if Leſſee for 20 Years leaſes for 10 Years rendering Rent, and dies, his 
Ho Spark Executor or Adminiſtrator ſhall have Debt for the Rent incurred after the 
and Spurl. Death of the Teſtator (5) in the Detinet only. „% Rs. 


* 


and Noy 32. S. C. adjudged. Cro. Car. 225. Lev. 250. 2 Keb. 409. Sid. 350 S. P. adjudged. 
(8) But in the Caſe of Tratle and King, 2 Jon. 169. it is adjudged it lay in the Debet and Daus 
and a Diverſity taken between Things in Action and Chattels in Poſſeſſion; for as toth1ngs in Atta 
the Writ muſt always be in the Detinet; as for the Arrears of an Account, c. and it ſhall not h 


ately by the Death of the Teſtator, it is Aſſets, for the whole Value, and the ſhewing he is Execi- 
tor, is only to intitle him to the Term to which the Rent is incident. ——An4 where being brought 
in the Debet and Detinet it is aided after Verdict, by 16 & 14 Car. 2. c. 8, vid. Lev. 250. 7 


Co. Eliz. It in an Account an Executor recovers a Debt ime 0 his Teſtator, in 
ee for tho' the Action is converted into a Debt by the Account, yet it is tht 
| 5 31- a. fame Thing which was received in the Life of the Teſtator. 


— 


73 


— 


Flemiſh, and a Writ to have been awarded to inquire the Value. Moor 704. pl. 980. re verſed, be. 


4 


WY 


But if an Executor takes an * for a Debt due to his Teſtator 2 ea | 
Contract in Debt upon this Ob igation the Writ ſhall be in the Debet Rol. Abr. 
; d Detinet. 3 HERE 1 | £95 ; 602.8. C. 
So if an Executor recovers in Treſpaſs for Goods taken out of his Poſſeſ- 20. H. 6.5. b. 
on, in Debt for the Damages recovered, the Writ ſhall be in the Deer Ry 25 
d Detinet, for he need not name himſelf Executor. | Dong 
80 if the Executor ſells the Goods of the Teſtator for a certain Sum, he N 
1all have Debt for this in the Debet and Detinet. „„ „„ 
If an Executor, having Lands by an Extent upon a Statute made to the Lane 80. 
eſtator, and naming himſelf Executor, by Deed leaſes them for three 7 
ears, rendering Rent, Ac. If an Action of Debt is after brought by him 3. C. 
or this Rent, it muſt be in the Debet and Detinet, becauſe it is founded up- Biownl as. 
n hisown Contract. | „ | Mod 185. 
So an Executor being Leſſee for Years of a Rectory in the Right of the my ' 5 
eſtator, may have Debt upon 2& 3 E. 6. c. 13. for not ſetting out gte . 
ithes in the Delet and Detinet, becauſe founded upon a Wrong in his peen ad- 
wn Time, and by the Statute it is given to the Party grieved.  _ judged. 
Alſo Debt againſt an Executor ſhall be in the Detinet only, for he is {4 8 7 wag 


hargeable no farther than he has Aſſets. | 
* But after (a) Judgment againſt.an Executor, one may in a new Action 34 7 
df Debt in the Debet and Detinet ſuggeſt a Devaffavit by the Executor, and % Ir” 
b) thereby charge him de bouts propriis. | 42 Feuers. 
5 {a ) But not 


without a Judgment. Cart. 2 —And therefore it lies not upon a Bond ſuggeſting ſuch a Devaſfanz, 
or it is hard upon ſuch a Sur miſe to charge an Executor in his own Right, Vent. 321. adjudged, 
nd the Court ſaid they would not extend theſe Actions farther than they had been. 2 Lev. 209. ad- 
udged. Lev. 147. and for this vid. Rol. Abr. 603. 5. Co. 32. Sand. 216, (5) Where the Defend- 


nt has been held to ſpecial Bail in ſuch Action. Vent 355. Sid. 63. 


So if the Executor obliges himſelf to pay a Debt due by Contract by the 11. H. 6. 8. 
Teſtator, in Debt upon this Obligation the Writ may be in the Debet and 17. b. 
etinet, becauſe the Obligation made it his own Debt. 5 3 
In an Action of Debt againſt an Executor for Rent, incurred in the Life g. P. 
of the Teſtator, the Writ ſhall be in the (c) Detiuet only. . 11 H. 6. 36. 
| > Eo, Rol. Abr. 


i 8 5 355 5 60 . 
c) If Debt be brought - againſt an Adminiſtrator in the Dpket and Detinet for Rent Gus: bi his 
Time, where it ſhould only be in the Detinet, this is aided after Verdict, by 16 and 17 Car. 2,c.$, 


ide Sid, 379. Potter's Cale, and Tit. Error*. 


— —_ 


— 


; 7 


* Therefore if the Defendant would take Advantage of it, he ſhould demur f a ln ſuch 
ale Plaintiff may amend, on Payment of Coſts, and that by a Judge's Order. Nn | 


| But if an Action of Debt be brooght againſt an Executor for the Arrear- Rol. Abr. 


ages of a Rent reſerved upon a Leaſe for Years, and {d) incurred after the £23+_. 
Death of the Teſtator, the Writ ſe) ſhall be in the Debet and Detinet, D r. 
becauſe the Executor is charged of his own Poſſeſſion. 8 Moor. 566. 
. * | 7 If Brownl. 56, 

; 5 5 5 ; Cro.Jac.411, 
$45. Bulſt. 23. 2 Brownl. 206. Cro. Car. 225. All. 34. Mod. 185. 2 Brownl. 202. Palm, 
16. S. P. (4) Where Part incurred in the Time of the Teſtator, and Part after his Death, his Exe- 
utot may be charged in the Detinet for the Whole. Alf. 76. Styl. 118. (e) He may be charged in | 
the Detinet only, but then he ſhall anſwer, only out of the Teſtator's Eſtate, Royſton and Cordary, All. 
adjudged, and ſaid that it Was never doubted, Styl. 79. adjudged, & wide Styl. 52, Lev. 1277 
J) For though they have the Land as Executors, yet nothing ſhall be employed to the Execution of the 
ill but ſuch Profits only which are above that which is to make the Rent; and therefore ſo much 

df the Profits as is to make or anſwer the Rent they ſhall take to their own Uſe, and they ſhall be 
Efarged for it in the Debet and Detinet. Poph. 120. per Popham, 5 Co. 31. Oro. Eliz. 51%, — And 
the Land be not worth more than the Kent, it is a good Plea to ſuch Action in the Dees and 

i = IN | e Detinet ; 


05, 36. a. If an Action of Debt is brought againſt Baron and Feme, upon an Obi. 
d. C. ad- of the Real are by Law given the Huſband, which he has to his own Ul, 
| 5 Co. "2 OE ade, | 


- cauſe he is bound by ſpecial Words in the Obligation. Cro. Elis 712. tf vide Cro. Eliz, 35% 2 Len, 
r adjodgete e 


*Page 24 *(G) Df the Extinguithment of the Debt, and Pleadin 


Pleadings. à Debt due by another Obligation is (c) no Bar of the firſt Obligation. 
IR. 


Bond for ſuch Debt, it 1s otherwiſe. 2 Leon. „ —— 80 If upon the making the Cat 


| | . 


yy Sq ax gation entered into by the Feme before Marriage, it ſhall be in the Debet wif 
3Leon,206. Detinet ; for by the Marriage all the Perſonal Goods and Power of diſpoſing 


A2 and not as Executors, who haye them only to the Uſe of another. 
en L £ A — . 4 x $ 8 Es {+ . N 8 ; 2 . 5 7 ; 
8 f ; 


1 ' - . . 


So if an Action is brought upon a Bond againſt the Heir of the Obliga 
e, to fbrngaadt wad. 


(a) And for it ſhall be in th 
another- own Right. 
Reaſon, be- ® wy 5 1 


17. 2 Brownl. 304. 205. -— But if in the Detinet only, it is good after Verdict, by 16 C 17. cn 


1 


_ 


* 


in Bar thezeok. 


F a Man accept an (4) Obligation for 2 Debt due by ſimple Contrad, 
this extinguiſhes the Contract, but the Acceptance of an Obligation fo 


Rol. Abr. 60%. Bur. Kep. 9. (5) This muſt be intended from the Debtor ; for if a Stranger gin 
tract a Stranger giyes Bond for it, or being preſent promiſes to give Bond for it, and after does 
the Debt by Contract is extinguiſhed, the Obligation being made upon or purſuant to the Contrad. iſ 
Leon. 110. per Cur ; —50 if a, N an accepts a Bond for a Legacy, he cannot after ſue for his Legacyi 
the Spiritual Court, for by the Deed the Legacy is extinct, and it is become a mere Debt at Comm 
Law. Yelv. 38; (c) For one Deed cannot determine the Duty upon another. Cro. Eliz 304, 7t! 
for this vide 2 Dan. 1 16.— 80 if a Statute is accepted for it. Rol. Abr. 47.. — Other wiſe if a Jud 
ment is given or obtained upon the Ooligation. 6 Co. 44, 45. ; : a e 


- 1 : * 7 % 0 * 5 8 y . » F PF 3 


* Se n negociabJe Note, or Bill of Exchange, has bech held in B. R. an Extinguiſhment of fr 
pe Contract Debt, the Deſendant being liable to pay the Money to a third Peron. Richardſon ul 
Richman. NI. 1775. So Mei ou i petal Meh %%%%öͤö—ĩ⁰”%ĩ7jtꝗ•ẽĩ 8 


ile Hard. In Debt upon an Obligation the Defendant cannot plead NMI debet, bu 
232.of Pleas muſt deny the Deed by pieading Non ef Hadtum, for the Seal of the P: 
in Bar Head continuing, it muſt be diſſolved eo Ligamine quo Ligatur. f 1 
A 1 4 gut if the Debt be due by ſimple Contract, then he may plead Ni debt 
Hob. 218. for it does not appear that there is any Debt continuing. e 
. | a af} ren agg wa 


Detinet ; for in ſuch Caſe he is to be charged in the Detinet only. Vent. 171. per Cur'; and for this «il 
Palm. 118. Sid. 266. Mod. 185. 8 Mod. 288, 356. 10 Mod. 12. e eee 
to be charged upon a Leaſe made to the Jeſtator, and have not the Profits of the Leaſe fo anſwer! 
they ought to be charged in the Detinet oniy; as where Debt is brought againſt an Executor of a Leg 
for Rent incurred after Aſſignment of the Term. Poph. 120. Sid. 266, Lev. 127. 2 Vent. ® 
3 Mod. 327{- 80 if brought againſt him after Waver of the Ferm. Lev. 127. & vide Allen 43. 


n 


D — * 4 b * a 
* . ? . 71 8 5% 33 % 1 7 ig E . 


But where Part incurs in the Life of Teſtator, and Part after, the Plaintiff may bring two 
PRE, for the firſt Part Mp Ni jc axe ney LOW other in the Debet and Detinet, 2nd need 20 harp 
him as Executot, in the laſt Cale, by which Means he may obtain a beniz 
| Yet Seq the preceding Note. | But ſee r 19 nnn . e 


p 


i 


DD nv .1. 


bt for Rent, if it be by Deed, the proper Plea is Non ef fadum ; 
IO be without Deed, the Defendant may plead Non dimifit, Nothing Hard. 332. 


{poſing Arrear, or that he never (c) entered alſo ; by the better Opinion of the INGO the 
vn Uſe oks, if the Rent be due by Indenture, the Defendant may plead Nil de- Indeature, 


for an Indenture does not acknowledge a Debt like an Obligation, Debt lies, 


» 


5h ice the Debt accrued by ſubſequent Enjoyment. Zo 6 

bliga, „ Z 8 = hs | 2 entered. 

ö in hy | | 9. 14. Rol. Abr. 67. 2 Ld. Raym. 1477. 2 Stra. 763 — And therefore in a Declaration in 
: bt for bent againſt ſuch Leſſee it need not be ſhewn that he entered, for the Contract is the Ground 
. the Action. 4 Leon. 18. Hetl. 54. Vent. 41. — And the Occupation not material; otherwiſe 


ſe at will. Dyer 14. a. Hetl. 54 Vent. 41, 108. Salk. 209. pl. 1. 8. P. for it muſt ap- 
s OY. Court with he entered, 1. how ws he occupied; /zcus of a Leſſee for Years, Ld. 
ym. 10. Where upon a Leaſe from Year to Year quamdiu Partibus placuerit, no Entry or Con- 
ance of the Poſſeſſion was ſhewn as to the ſecond Year, and yet after Verdict it was intended he 
Ws in Poſſeſſion for all the Time for which the Rent is found due. 3 Salk. 136. pl. 3. Mod. 3. Sid. 
3. & vide Plow. 423. Palm. I17. 2 Rol. Rep. 131. Keilw. 65. 2 Danv. Abr. 508. pl.6. 10 
Jod. 69, 70. 12 Mod. 7. Ld. Raym. 746, 2 Stra. 776. | 1 c 


In Debt for the Arrears of an (d) Annuity granted for Life, Nil debet is Keilw. 14% 
> good Plea, for the Action is merely founded upon the Deed, for without 4 * in 
no Action can be maintained, apd tho' by the Death of the Grantee the eU 

ature of the Action is changed, the Annuity being determined; yet this à Rent, V 


roves not but that the Action is founded upon the Deed. detinet Bu. z 
cauſe the Plaintiff hath other Remedy to levy it, viz. by Diſtreſs ; otherwiſe upon the Grant of a 


ntrab, 
on for 
A l 


a e Annuity, for there being no Remedy by Diſtreſs, the' Grant, muſt be avoided by Matter of as 
rods gh a Nature, viz. by Acquittance. Hard. 333. OS „ 

5 but in Debt for the Arrears of a Rent-Charge, by Will deviſed to the Hard. 323. 
0mm laintiffs Wife for Life, againſt the (e) Adminiſtrator of the Occupier of Mien 

4, 71 e Land, Nil detinet is a good Plea, for a Will is no Deed, nor wants any * 
1 delivery ; adjudged, and ſaid the Action was not ſo much n u n e — 


e Will itſelf as upon the Statute, by which Men are enab ed by Will to TeQator © 


iſpoſe of their Lands and Rents iſſuing out thereof. could not _ 
| | 1 "© plead my 
ke bis Faccror fall not plead No ing I Mode 266 


In Debt upon 2 £9 3 E. 6. c. 13. for not ſetting forth Tithes, OO Not “ Pagezg 
ilty, or g Nil debet are good Iſſues. e ; 1 A lnſt. 561. 


: ; 2 ( ro. Elia. 
21. 8. P. adjudged. /, Where the Action is founded upon a Penal Statute, Not Guilty is a good 
9 r Eliz. 257, Goulſ. 39. Noy. 56. 2 Inſt. 651. Moor 914, pl. 293. {g} Hob. 218. 
P. adjudged“ ' . | | 5 LE 


- 


* * - 2 


* For by being guilry of a Breach of the Law, he is Guilty of a Tort; and if he is not Guilty of the 
ort, he does not owe the Money; and conſequently the Plaintiff has not any Right to his Action. 


In Debt upon a Contra, the Defendant cannot plead the Contract was _ £ 
or a leſs Sum, or otherways, than the Plaintiff has declared, and traverſe Gorge 1 
he Contract in the Declaration laid, but may (4) wage his Law. Wi g 

c . eil. 
ro. Eliz. 880, Palm. 223. The Contract being but the Conveyance to the Action is uot — | 
le. Co. Lit. 295- But for this vide Head of Pleas and Pleadings, and 11 Mod. 144. pl. 1. 258. pl. 


3. 2Ld. Raym. 1056, 1057. 


n.... 


+ ThePlea of Nil debt, in ſuch Caſe, puts the whole Matter in Iſſue. 


DEODAND. 


— 
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1 1 


„I Deodand is that Inſtrument which occaſions the Death of a Ma 

| 4 A and is forfeited to the King in order to be diſpoſed of in pious UH. 
I. P. C. 34: by the King's Almoner; this Forfeiture of whatever procures the Dei 
Pult. 325. of a Man without the Default of another was (a) introduced to inerei 
Ccom. 31. a. the Terror and Abhorrence of Murder, ſo that nothing that occaſioned 
(a) AndWas jt ſhopld ſeem to go unpuniſhed; alſo that Weapon or Inſtrument, where 


ntr 
En om by one Man kills another, is called a Deodand. 160 In 
the Law of | | | FOE br 


17 which requites that the Beaſt that murders ſhould be lain. 2 Exod. 28, | 


Hawk. P. To underſtand what Things are forfeited as Deodands, we muſt obſern 
| C. 66, 67. that it is laid down as a Rule, that Omnia que movent ad Mortem ſunt Ds 
| 0 danda, and therefore that wherever the Thing which is the Occaſion of! 
14 MM l/⸗n's Death is in Motion at the Time, not only that Part thereof whid 
| immediately wounds him, but all Things which move together. with it, au 

help to make the Wound more dangerous, are forfeited alſo. _ 

Salk. * E As where a Cart Meeting a Waggon loaded upon the Road, and tl 

LL oc ane Cart endeavouring to paſs by the Waggon, was driven upon a high Bau 

Hanftcad's and overturned, and threw the Perſon that was in the Cart juſt before tn 

* Caſe, by Pol» Wheels of the Waggon, and the Waggon run over the Man and killa 
fen and him, it was held that the Cart, Waggon, Loading, and all the Horſes wel 


Gregory on .. | a nd 
34 5 Deodands, becauſe they all moved ad My tem. bn 
Circuit. | 


inſt. 58. But if a Man, riding on the Shafts of a Waggon, fall to the Ground av 
P. C. 20. break his Neck, the Horſes and Waggon only are forfeited, but not tit 
Hawk P. C. Loading,. becauſe it no Way contributed to his Death, 
: So where a Thing not in Motion Cauſes a Man's Death, that Part then 
* F. C. of only which is the immediate Cauſe is forfeited; as where one climbin 
8 e Wheel of a Cart while it ſtands ſtill, falls from it and * dv 
8e "of the Fall, the Wheel only is forſeited, but if he had been killed h 

2 Bruiſe from one of the Wheels being in Motion, the Loading al 
would have been forfeited, becauſe the Weight thereof made the Hurt tit 


" Poph. 136. | 
(6) Secus if the Horſe had thrown him. Salk. 220. 


F 


(4) S. P. C. By the Opinion of our (c) ancient Authars Things fixed to a Freeholilh 


. as the Wheel of a Mill, a Bell hanging in a Steeple, He. may be Deodand 


-; but by the (4) latter Reſolutions they t, unleſs th ſevered be 
(Y As Sid. F y cannot, unleis they were ſevere 
- 0 fore the Accident happened. ö 1 E 
oy, 97: Keb 206 6 Ow kat was e 3 Belt 4 
97. Keb. 723, 744. 8. C. where a Man that was ringing a Bell, and the Rope caught him 
| * po im eee a Roof 1 De he d 6 Mod. 187. 8. C. ted — Holt, 
t It was no Deodand ————So of the Wheel of a Forge. 6 Mod. 187. See Salk. 220, Hawk" 
C. cap. 26. ſect. 576, 8, &c. Stra. 61, 5 6 * 7 5 80 eB 


< 
a 


RE a DANS 


Alſo it was (4) formerly held, that this Forfeiture did not extend to ca- /4) S. P. c. 
al Deaths ariſing from the Indiſcretion of Children or Infants, within the 21. a. 

eot Diſcretion, forthat ſuch Puniſhment of Innocent Owners by taking 3 Inſt. 58. 
ir Goods, would anſwer no Good End of Juſtice; beſides the Misfortune H.P. O3. 
this Caſe might ſeem rather owing to the Indiſcretion of the Infant than hey 125+ 
Default in the Thing; but this Diſtinction has not been allowed of (e) t. c. 97 


> - for the Law does not ground the Forteiture on any Default in the Yn Keds 
vings forfeited, ſince it extends to Things without Life to which it is TI! 


f < 


— 


in that no Manner of Fault can be imputeccc 66. 


his forfeiture takes Place at Land only, and doth not extend to the Seas 3 Inſt. 38. 


Ma t are continually liable to Storms and Tempeſts, and therefore a Ship in El. P. C. 33. 8 
UW: water, whether in the open Sea, or within the Body of a County, from 55 P. C. 20.4. 
Deal ich a Man falls and is drowned,” is not forfeited. | | | 7 1 F.C. 
crea: BS nut a Ship, by a fall from which a Man is drowned in-the freſh Water, H. P. c. 33. 


11 be forfeited, but not the Merchandize therein, becauſe they no way 3 Inſt. 58. 
ntribute'to his Death. | 1 . | Hawk. P. C. 
n all theſe Caſes, if the Party wounded die not of his Wound within a = 0 
r and a Day after he received it, there ſhall be nothing forfeited; for ;, n 
Law does not look on ſuch a Wound as the Cauſe of a Man's Death, af- 1 
which he lives ſo long; but if the Party die within that Time, the For- 5. 
ture ſhall have relation to the Wound given, and cannot be ſaved by any Dalt. e. 97. 
henation or other Act whatſoever in the mean Time. Plow. 260. 
However nothing can be forfeited as a Deodand, nor ſeiſed as ſuch, till nen 
de found by the Coroner's Inqueſt to have cauſed a Man's Death; but 309,1 04. 
er ſuch Inquiſition the Sheriff is anſwerable for the Value of it, and may eee 1 
y the ſame on the Town where it fell; and therefore the Inqueſt ought S. F. C. 414 


ad the Value. | 8 
Nor t | 5 i | Hawk. PC. 
kill As this Forfeiture ſeemeth' to have- been originally founded rather in the 2 _ 


perſtition of an Age of extreme Ignorance, than in the principles of Lay * 
nd Reaſon and true Policy; it hath not of late Yoars = — 0 w, 266. 
untenance in Weftminſter-Hall.* E I 


Upon Inquiſitions, the Jury find the Value 4 Small as poſſible —And in ine Caſes onl . 
VVV Death, as for Exampln, of the Wheel Th. 
ifsy 3 4. 1 ; | ; 2 | . 


{ 
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() Df Lineal Deſcent, and herein of the Excluſia 
of the Alcending Line, 27. Canal oregon 


(B) Df Collateral Deſcent. 29. iS pas E 
(C) Df the Yalf-Blood, and the Poſſeſſio Fratris. 30. iſ 
(D) Df Delſcents 3 to Cuſtom. 32. {cc 
(E) Uhere a Perſon ſhall be ſaid to take by Pu- 


chaſe, and not bp Deſcent. ' 33. ee 
G. a a its Dpezation to take awap an 
(G) Jn what Caſes the Entry of the Difſeiſee muy 
be lawkul notwithſtanding a Deſcent. 38 
(H) Ulihoſe Eutry is pzeſerved uotwithſtanding a 3. 
. Deſcent. 41. 
(D How the Entzy map be preſerved bp - continu * 
Claim: And herein, 42. e 


1. Of the Nature of continual Claim, and the Effects of V a; 
2. What is neceſſary to a continual Claim to make it «& , 
fectual. 43. 5 FHH 

3. The Time in which it is to be made. 44. 


(A) Df Lineal Deſcent, and hezein of the Exciu|.-" 
ion of the aſcending Line. ie, 


X Neiently the Lords rs Lands to ſuch Perſons as had behaved then wot 
ſelves well in the Wars, for their Lives only, and ſometimes the * 
alſo married their Daughters to them, and then they limited the Land 
to $2 not only to the Tenant himſelf, but alſo to the Iſſue of that Marriage; 
and this firſt brought in the Notion of Succeſſion among the Notthen 

= Al Nations where the Feudal Tenures prevailed. 

Gil. Treat. The Lands therefore in the elder Times went to the immediate D. 
of Ten. 9. ſcendants of ſuch Marriage, and originally to no ene elſe; and in tf 
(a Vue Ti- firſt Place it went to the (a) Males as the moſt worthy of Blood, a 
tle Coparce= moſt capable of doing the Service annexed to ſuch Donations; and 
| (4) Vide Ti- Feud was united in the (5) Male, becauſe he was obliged to do the Du 
tles Gavel- in the Wars, and for every Knight's Fee was to go out forty Da s with 
Had and e- his Lord, ſo that the Feud did not divide among the Males, 

rough Eu. the Duty could not be commodiouſſy divided; beſides the Males wen 
| to keep up the Name and Grandeur of the Family; and therefor 

the Inheritance was not ſhared or broken. From hence it came" 
paſs, that among the Males the eldeſt was preferred as the moſt — 


# 


| D £48 06 R NET. 
fince he was ſooneſt able to go to the Wars, and to do the (a) Duties of * Page a8 
Tenure. „„ | | (oa) Alſo the 
; anciently married with the Conſent and Approbation of the I ord, for the Lord alw 


ays approv- 
the firſt Marriage of his Feuditary, and of his Heir apparent; and if the Feuditary died, his Heir 


thin Age, the Lord had the total Marriage of him; and if he was of full Age, the I.ord gave 
enſe to fuch Marriage. From hence the Deſcent always ſettled in the eldeſt Line, and the Daugh- 
of the eldeſt Son was 13 ed before the ſecond or third Brother, and their Male Deſcendants, in 
Jer to eucourage the belt Marriages with ſuch eldeſt Son. Spelm. Rem. 29. e e 


When a Feud eſcheated to the Lords for Felony, or want of Heirs, the Co. Lit. 11h. 
>rds uſed to reſtore it to the old Family, or grant it out again to another 
umily ut Feudum antiguum, and then the Deſcent was formed in ſuch new 
ud, as if it had been Feudum antiquum. Hence the lineal Succeſſion or 
icceflion of the Father was totally excluded, becauſe no Cauſe could hap- 
n where the aſcending Line could be admitted in Feudis antiquis; for the 
Ather took before the Son under the firſt Feuditary in every ancient Feudal 
onation; and all above ſuch Donation were excluded, ſo that in ſuch Do- 
:tions the Father could not claim as Heir to his Son; and this Order of 
eſcent which excluded the Father was the rather continued, becauſe: the 
ather was Guardian to his Son; and in thoſe barbarous Times they would 
pt truſt the Father with any Profit from the Death of his own Iſſue, and 
the Father was totally excluded. 1 | 


But though the Father cannot inherit his Son, yet if a Leaſe for Life be Wh 8 
zadeto the Son, the Remainder to his next of Blood, the Father ſhall take 76 Sd 
Wc Remainder by (5) Purchaſe under the Words of Deſignation. Man hath 


| ; Iſſue two 
ns, and che Eldeſt dies, leaving a Son, and a Remainder is limited to the next of Blood to the Fa- 


r, the younger Son ſhall take it, yet the other is the Father's Heir. Co. Lit. 10. b. 
Alſo if the Son purchaſes Lands, and dies without Iſſue, and without Lit. Sect. 3. 
rothers and Siſters of the whole Blood, and the Lands deſcend to his Un, Co. Lit. il. b. 
e, the Father may be Heir to the Uncle, if the Uncle was in (c) actual {c) There- 
oſſeſſion, but he claims it as Heir to his Brother who was laſt (4) ſeiſed, ac- ſofe in Caſe. 
ording to the Rule quod ſeiſina facit ftirpem. of a Rever- 
| | | ES | 1 ſion upon a2 
aſe for Life, made of the Lands by the Son, the Father cannot be Heir, becauſe the Son mpeg bob 
go Aually ſeiſed; otherwiſe of a reverſion upon a Leaſe for Years; for the Poſſeſſion of the Tenant 
the Poſſeſſion of the Uncle. Co, Lit. 11 b-—lIf a Son be enfeoffed with M arranty, and the Un- 
enters into the Lands aſter the Death of the Son, and dies; My Lord Coke ſays that the Father 
nuot take Benefit of ſuch Warranty, becauſe it was never actually poſſeſſed by Voucher, or Far- 
atia Charte, Co. Lit. 11. b —If an Advowſon be granted to the Son and his Heirs, and the Son 
e without Iſſue, and the Advow ſon deſceud to his Uncle, and he dies before he can or does preſent to - 
ze Church, the Father ſhall not inherit, for before a Preſentation there is no actual Sciſin of the Ad- 
wſon. The ſame Law of a Rent. Co. Lit. 11. b. /d) The Evidence of Seifin, or Defe& thereof 
ews when it will or will not delecnd to the Father from the Uncle. © 


But here we muſt take Notice, That if after ſuch Deſcent to the Uncle Co.Lit.11b 
orthen e Father has Iſſue a Son or a Daughter, that Iſſue ſhall enter upon the 
ncle, for the Land deſcended originally upon the Uncle, becauſe he was 
n the next Heir; therefore if an Heir nearer than him ſprings up, by the 
1 in teme Rule that he ſucceeded to the Land at firſt, that Heir muſt now take 
lace and exclude him; and by the ſame Rule, if a Man hath Iſſue a Son 
and d Daughter, and the Son purchaſes Lands in Fee, and dies without II- 
he Due, the Daughter ſhall inherit; but if the Father hath afterwards Iſſue a 
ays wien, this Son ſhall enter into the Land as Heir to the Brother; and if he 
Feen vu Ifue a Daughter and no Son, ſhe ſhall be Coparcener with her 
les ven 9 5 _ | 
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and Brook. {eadal Donations were rein to reſpect the Father's Side, who had been 


10. 9. mate; but if the Father's Side wholly failed, then the Blood of the Mother 


6 ; — 


4 


Page g 0) Ot tallateral Deltent. 


Plow e IF 2 Man purchaſed the Feadum Novum ut Feudum Antiquum, and die 
449% Cie without Iſſue, it went firſt to the Father's Side, becauſe the Lords in ſuch 


Co. Lit. 13. the ancient Tenaat's of the Manor; for where it was given ut Feudun 4 
1 ir. tiquzmy it muſt be preſumed to be meant, as if it had been an ancient Fey I 
ot that Manor, and therefore it went to the Father's Side in infinitum, before 
it could go to any of the Female Blood; if the Father's Male Line failed, i 
went to the Female Blood of the Father; for the Lords were preſumed . e 
ther to reſpect the Female Blood of their former Tenants, than the Blood of 
the Mother who was newly introduced into the Family of their Feuditary, AF * 
becauſe the Feud was given as an ancient one, and by Conſequence the Blood 

of the precedent Tenant was preferred to any other; but the Blood of hi 
Mother's Side was preferred to the Blood of his Grandmother ; becauſe 
being both Female Bloods, and both coming under the/Conſideration of an. 
{a} Co Lit. cient Tenants, the (a) nearer Tenant's Blood was preferred to the more te ha 


Here: is was admitted, to Toit, firſt the Male Line, and then the Female of ſuch 

e Blood, fince the Lord muſt be preſumed to introduce the Blood of the 
e. in Mother, when he had given an indefinite Right of Repreſentation. | 
— propinguior excludit propinquum, propinquus remotum, remot us remotiorem. ; | 
Lit. Set. 4. Agreeable to this Scheme of Deſcent upon the Purchaſe of the Feudu 
Vide infrs Novum ut Feudum Antiquum, if a Son purchaſes Lands in Fee-fimple, and h. 
Letter (E) die without ifſue, they of the Blood of his Father's Side ſhall inherit 3 
36. Heirs to him before any of the Blood of his Mother's Side, for the ol 
Rules, ſettled for the directing of the Deſcents of ſuch Feuds as former) 
were purchaſed, ſtill prevail; and all new Purchaſes made now of Lands i 
Fee ſhall be conſidered as the Purchaſes formerly made of the Feudum NW 

um ut Antiquum. 35 8 1 io 

If the Son purchaſes Land, and dies without Iſſue, and it deſcends to 
any Heir of the Part of the Father, and then the Line of the Father, (aft 
Entry and Poſſeſſion) fail, it ſhall never reſort to the Line of the Mother, 
though in the firſt Inſtance, or firſt Deſcent from the Son, it might har 
deſcended to the Heir of the Part of the Mother; for now by this Deſcent 
and Seiſin, it is lodged in the Father's Line, to whom the Heir of the Pu Dau 
of the Mother can never derive a Title as Heir, becauſe he can never ſhes va 
that he was Heir to him that was laſt actually ſeiſed; which being a Rü beca 
dio be ſtrictly obſerved, he muſt intitle himſelf by it, otherwiſe be excluded 
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*(C) Df the Half-Blood, and the Poſſeſſio Fratris. 28. 30 
TONE ſhall be Heir of Land in Fee-ſimple, or to a Warranty, or ſue 5-08 

| an Appeal of Death as Heir, unleſs he be of the (a) whole Blood, viz, (Hina 
both of the Father and the Mother. 8 


lon | 
_ | | of Time 

he feudal Donations were worn out, and then it became impoſſible to compute up to the firſt 
latriage, where ſuch Donations were originally ſettled, and therefore they changed the Computa=- 
jon, and computed fron: the laſt Pole fſſor, provided the Heir that claimed was of the Blood of 


„e, e fiel Purchaſer, and then the Rule was taken 9 Seiſiva facit ſtirpem, for ſince the feudal Donation 


as loſt, they could not 1. gularly compute the Deſcendants from the firſt feudal Marriage; and 


ed, it herefore they con-puted from the lau Feuditaryz and ſince both Bloods of the firſt Marriage were 
ed 1. eceſſary to any Perſon that would claim under the firit Donation, way f required that a Man 
od of ould be of the whole Blood of the laſt Feuditary, that would claim as Heir to him; for if any 
les erlon was of the whole Blood of ſuch Feutlitary, then he muſt of neceffity be of both Bloods o 

1 bat remote feuual Marriage, chere the Feud was originally placed: and thus the Half-blood 
_ | came to be excluded; vide Diſtribution under Title Exccutors and Adminiſtrators, 9 15 
DI Nb | 


Therefore if an elder Brother purchaſes Lands in Fee, and dies without Co. Lit. 


ue, his Siſter of the Whole, not his younger Brother of the Half. blood, . 


rere- all be his Heir. . 
other So if a Man ſeifed in (3) Fee hath Iſſue a Son and a Daughter by one ED 
| ſuch BEV enter, and a Son by a ſecond Venter, and dies, and the eldeit Son (c) en- er 5 
of the ers and dies, his Siſter ſhall inherit according to the Rule guod Pofſefſio fa- ty hong Aon 
tris de Feodo Simplici facit ſororem eſſe haredem. e not extend 
h to Lands in 


Tail, for as to them a Man muſt claim as Heir per formam deni. Co. Lit. 15.80 of a Remain- 
cr after an Eitate for Lite that never fel in Foſſeſſion, for a Min mult claim by virtue of the 
Int ract. as Heir to him fo hom the Remainder was Limited, 3 Co, 41. 4. So of a Reverſion, 
hether any Rent were reſerved, or not. 3 Co. 41. b. 42. b. (s) But witnout an actual Sieſin 
tis Younger ſhall hate the Lands as Heir to his Father. Co. Lit. 15. a. : 


he old : t h | 85 
ek If a Father makes a Leaſe for Years, and the Leſſee enters, and dies, the Co. Lit. 15. 
"nds in eldeſt Son dies during the Term, before Entry or Receipt of Rent, the à 243. 4. 

n M ounger Son of the Half-blood ſhall not inherit, but the Siſter; becauſe the 1 0 v7: 5 


Polletlion of the Leſſee for Years, who was formerly confidered only as A (9) So if a 


nds w eiliff to the Lefior, is the (4) Poſſeſſion of the Eldeſt Son. Saw 

f . | *1.3 | £21 | by Knight's © 
Jaw ao, or Socage, enters, for the Poſſeſſion of the Guardian is the Poſſeſſion of the Infant, Co. 
t haue 3 | . 8 | | 6] 
84 5 But if a Man makes a Leaſe for Life, and dies, leaving a Son and a Co. Lit. 15. 


Daughter by one Venter, and a Son by a ſecond Wife, and the eldeſt Son Cro, Car. 


er ſev dies before the Leaſe for Life is determined, the youngeſt Son ſhall inherit A | 
wry becauſe the eldeſt was never ſeiſed. ale et e 1 * 


6 : 

So if a Father makes a Leaſe for Life, and after recovers againſt his 1 351. 

Leſſee by Default, and dies, and the eldeſt Son enters, againſt whom the N. Bendl. 

Leſſee recovers by a 2yod ei deforceat, and then the eldeſt Son dies, the 3 Ar 6. 

Brother of the Half- blood, and not the Siſter, ſhall have the Reverſion; for 

hen the Tenant for Life has recovered his Eſtate, he hath intirely defeated 

p!l Poſſeſſion in his Leſſor, which he acquired by the Judgment on Default, 

and all Poſſeſſion in the eldeſt Son likewiſe by virtue of that Judgment, and 

1 1ntirely in of his old Eſtate; ſo that their is no actual Seiſin left in the 

elder Brother whereon to found a Paſeſto fratriss— | Co. Lit. 14, 
There is P»yiffio fratris on Advowſon or (e) Rent, after actual Receipt b. And ſo 

of the Rent, or Preſentation of the Clerk; ſo of (0 a Uſe, becauſe Equity of other 

follows the Rule of the Common Law, as likewiſe of a Copyhold, where en 85 

the eldeſt Son receives the Profits, and dies, though before Admittance. a Seignory 

* 


NI 41. b. 42. a. — Of Oſfi -es, Courts, Libertie-, Franchiſes, and Commons of Inberitanes. 
85. La. 18. b. 3 Co, 42. a. (.) Co. Lit. 1s. b. 8. P. 3 Co, 42.2. S. P. (/) Dyer 10. pl, 40. 
14 bl. 43. Rol. Abr. 503. pl. 3 1 f | 


* 
* 


4 


/ 


* Page 31 * But tho'the eldeſt Son enters, and gets an actual Poſſeſſion of the Land, 
Co. Lit. 1 f. a. yet if the Father's Relict be endowed of the third Part, and the eldeſt Son 


Co Lit ig. But if the eldeſt Son had made a Leafe for Life, and the Leſſee had en- 


3 Co. Lit. 15. If a Man dies ſeiſed of ſeveral Parcels of Land in one County, and after 


. Lit. 18.3. ges, Whichftheir Anceſtor would have enjoyed if ſhe had lived. : 
3. Co. 43. b. There can be no Peſſeſſio fratris of Dignities, as Duke, Marquis, and the 
Tro. Car. other Honours annexed to the 5 but the Brother of the Half - blood 


"was created 


the Earldo n to the ſecond Syn, 'according to its original Limitation. Cro. Cari 601. 


1 
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dies, the Brother of the Half-blood, and not the Siſter, ſhall have the Re. 
verſion of the third Part, becauſe the actual Seiſin which the Brother, ob- 
tained, was defeated as to the third Part, by the Widow's Entry into it, 

who is eſteemed in Law to be in, in Continuance of her Huſband's Eſtate, 
without any Interruption. 


dowed the Wife of the Father, who afterwards died, the Daughter ſhall hare 
the Reverſion, and not the Half-brother; for the Widow's Acceptance of 
ö Dower from the Tenant for Life, and the Exiſtence of his Eſtate in the 
Land after her Deceaſe, ſhew that the Tenant for Life had an Intereſt inthe 
Land, but ſuchan Intereſtalways preſuppoſes an actual Seifin in the Leſſor; 
otherwiſe he could not make that Livery which is neceſſary on the Paſſingot 
\ a Freehold; therefore, notwithſtanding the Dower, this actual Seifin in 
the Brother ſhall eſtabliſh a Po fratre. WE 62.4423 
Ca Lit. 1 Lands are given to a Man and his Wife in Special Tail, the Remainder el 
. oY Abr. to the Heirs of the Hutband, and they have Iſſue a Son, and the Wife dies, iſ r: 
mo the Huſband marries again, aad hath Iſſue a Son, and dies, the eldeſt yon 
enters, and dies without Iifue; the ſecond Brother of the Half-blood ſhall ke 
inherit the Remainder? betauſe the eldeſt Brother was not ſeiſed of a Fee. Wi" * 
ſimple, as the Margin is, but only of the Special Tail, and fo no Ground 
for x'Pofeffto fratris of the Fee expectant on the Tail. | 
huis Death his eldeſt Son enters into one Parcel generally, and, before any 
actual Entry into the Reſt, dies, this General Entry into Part ſhall veſt in 
| dim an actual Seiſin in the Whole, ſufficient to eſtabliſh a Pozo fratris upon; * / 
I for ſince the Freehold in Law is caſt upon him by the Death of his Father, WW! 
and ſince the Poſſeſſion is in no Body, and ſo no Particular Eſtate to be de. 
| feated, a General Entry into Parcel, in the Name of all, may well ſerve to 
reduce the Whole into an actual Poſſeſſion; but if his Entry into Parcel Tf 
be ſpecial, it ſhall only reduce that Parcel into Poſſeſſion ; for it is reaſona- 
ble to bound the Operation of his Act by the Intention which he appears of. 
to have had in doing it. CC Th 90 


Co. Lit. isa. The Advantages of this Rule of Pofſoſſio fratris do not only extend to the s. 


Siſter, but to her Iſſue, who ihall be preferred to the Half-brother, becauſe 
they repreſent thꝰ Anceſtor, and therefore ſhall ſacceed'to thoſe Advanta- 


601. ſhall (a) inherit them; and this Difference ſeems to be founded on a ſtrid 
e Regard to the public Good, which is the better conſulted when ſuch per- 
being a Va. fons are promoted to thoſe Dignities as are capable of diſcharging the great 
ronbyWrit, Duties annexed to them. e „ 


Earl of Kent, to him and the Heirs Male of his Body, and had iſſue two Sons by ſeveral Venters, the ung, 
eldeſt of whom had Iſſue a Daughter, the Barony ſhall go to the Daughter, Jure repreſentationis, but the 


Co. Lit. 15. a. Alſo the Policy of the Kingdom hath eſtabliſhed Laws and Rules for the c 
| Government of the Poſſeſſions and Deſcent of the Crown, different fron Ml * * 
tthoſe which guide and direct the Deſcents of private Property; therefore tt 
if the King hath [five a Son and a Daughter by one Venter, and a Son bx il. .. 
another Venter, and purchaſes Lands, and dies, and the eldeſt Son ente d 

and dies without Iſſue, the Daughter ſhall not inherit thoſe Lands, nor Md 


any other Fee - ſimple Lands of the Crown, but the younger Brother ſlain 
have them together with the Crown. 1 e | | | la 


— 
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„D) Of Delceuts according to Cuſtom, Tage 32 


HERE are ſeveral Cuſtoms as to Deſcents, which having been allowed Lit. Sect. 

| Time out of Mind, muſt be preſumed to be coeval with the Common Lit. 

a, and therefore cannot be altered without an Act of Parliament, as that 40. , 
Gavelkind in Kent, by which the Deſcent is firſt to all the Male Children, Lamb. 608. 

zen to the Females, then to collateral Relations; but in this, according to vid-Head of 

ie Civil Law, Regard is to be had ſto the S:irpes, and therefore if the el- r ht 

ſt don had Iſſue a Daughter, ſhe ſhould inherit her Father's Share with 618. "Ig 


e younger Sons. 1 is probable 
my 1 N 5 that moſt” 
x | Lands in England were thus partable, 


But if a Remainder of Lands of the Nature of Gavelkind be limited tat! I 
e right Heirs of F. S. the Heir at Common Law fhall take it, and not Co. Lit. 10. 


e Heirs in Gavelkind; for this Remainder being (a) newly created, cannot Bok rat 


reckoned (5) within the Cuſtom, (a) Alſo for 

| p | | a Condition 

ken the Heir at Common Law ſhall enter, becauſe the Condition is a Thing of a new Creation, 

ul altogether collateral to the Land. Lamb. 608. Co. Lit. 11, 12, 1 (6) This Cuſtom, like all 
her Cultoms that are derogatory from the Common Law, is to be conitrued itriftly, becauſe as far 
the particular Cuſtom hath not derogated from the Common Law, the general Cuſtom of the 


+ 


Whole Kingdom ought to prevail. Rol. Abr. 568.“ 


7 


—_ 


” 4 * 
* . ö e 
= 


f But after fuch Enrrv, Qu. if the Heirs in Gavelkind ſhall not enter? 64 
* All Lands in Kent are now ſuppoſed to be Gavelkind, notwithſtanding 31 H. 8. . 3. which 
ſgatelled certain Lands, for in that Statute the Lands diſgavelled are not particularized, and 
ert ſore not now known, and if anv one inſiſts Lands in Kent are diſgavelled, he mult prove 
which at this Day is morally impoſſible. | ot ES» 


If a Rent be granted out of Gavelkind Lands, it is of the Nature 2 Lev. 87. 
ereof, and ſhall (c) deſcend to all equally, for the Rent is Part of the N 


rofits of the Land, and iſſues thereout, | S.C. adjug- 

| | | ed. 8 Mod. 
ed. 0 Mod. 419. 11 Mod. 160. 2 Ld Raym. 1024 1292. Salk. 243. pl. 4. 6 Mod. 120. 
ill. Rep $4, 65, +75: 3 Wil', Rep. 63. vide Noy. 15. and Bro. Tit. Cees 58. contr. but wide 14. 
. 8.9.26. H. 8. 4. Noy 15. (c) Chat a Trult fi.all deſcend accordingly. 2 Rot. Abr. 780. 


The General Cuſtom of Gavelkind Lands extends to Sons onl 7 but a Co. Lit, 
pecial Cuſtom, that if one Brother dies without Iſſue, all his Brothers may $48. #13. 
iherit, is good. | "1 : 


by the (4) Cuſtom of Borough Engliſh, the youngeſt Sons only ſhall 


2 Fort his and 
iderit, the Reaſoys 


c 5 | | i thereof, vide 
it'e Borough: Engliſh» (d) Where the Cuſtom was laid, that if a Copyl ol ler dies ſeiſed, that his 


neh don Inet t, and the Copyhold was granted to a May au i his Wife, and the Heirs 
the May, and he died, whether: within the Cultom, 2 Leon. 298, dubitatur, | ; 55 


If Borough Engiiſh Lands be let to a Man and his Heirs, during the Co Lit. 110. „ 


ie of J. F. and the Leſlee dies, the youngeſt Son ſhall enjoy it. Tow N 
if the Cuſtom be, that the youngeſt Son ſhall inherit, the youngeſt (e) 8 "hag F 
crother ſhall not inherit by Force of this Cuſtom. | | | judged up- 2 

| | ö : | . | - owaSpecial © 
edi, Rol. Abr. 623. 4 Leon. 242. Cro. Jac. 168. Cro. Car. 411, 1 Com. Dig. S 1 Lerm 
b. 466. (e) If che Cuſlum of a Copyhold be, that the eldeſl Daughter thall have the Land the 
bell Daughter ſhall not ha ve it by the Cuſtom. Godb. 165. Rol. Abr. 623. 4 Leon. 242.—But 
ome Cuſtoms the youngeſt Brother ſhall inherit, but conſuetudo Loci obſer bund Cao. Lit. 110.5. 
bela Cuſtom, that Lands in Fee ſhould deſcend to the younger Son, but Lands in Tail to he 
Aeris good. Merch 54.—S0 that it ſhall deſcend to the youngelit Son, if not of the Half-blogd 3 
l he be, then to the eldeſt, Co. Lit. 140. b. | "4 


D 2 | 5 . If 


3 
r 
\ 


Li!!!  - 


Rol. Abe, If a Cuſtom be, that if a Man dies without Heir Male, that Ks eld 
623. Gog-" Daughter ſhall have the Land; and if he hath no Daughter, that the elde 
' Frey and Siſter ſhall have the Land; and if he hath not a Siſter, the eldeſt Couſ; 
Bullock» put if he hath an Heir Male, that he ſhall have it before any of them; an} 
the Tqtant of the Land hath ſeveral Daughters, but no Heir Male, and dt 

_ eldeſt Daughter dies in the Life of the Tenant of the Land, having Iſſue; 

: Daughter; this Grandchild is within the Cuſtom, and ſhall have the Lay 

by Deſcent upon the Death of the Grandfather. | 


* 


* 


„„ But if the Cuſtom be, that the youngeſt Son ſhall inherit, and a My 
Rol. Abr. has Iſſue two Sons, and the eldeſt has Iſſue two Sons, and dies, and th 
ay; 528 * Lands defcend to the youngeſt Son, who dies without Iſſue, the eldeſt Su 
1. hoy 33 of the eldeſt Brother ſhall have the Land, becauſe the Cuſtom holds not i" 
(4) if a Co the (a) tranſverſal Line, but only in the lineal Deſcent. 

holder of 2 | 55 „ 
— Nature of Borough Englifh, ſurrenders to the Uſe of himſelf and bis Wife, and his Hein 
ant dies leaving If{ue three Sons, aud the youngeſt dies in the Liſe-time of the Wiſe; the d 
Brother ſhall inherit, as Heir to the y.unger Brother; for the Cuſtom cannot extend to the Coils 
reral Neſcent. Rol. Abr. 624 (ro. Car, 411. Jon. 350. S. C. by two Judges agaiyſt two, | 
P. Wm. 67. 1 Term Rep -. 466. ts F 5 


If there be a Cuſtom within the Manor of T. that if the Father dies 
MI leaving no Son, but two or more Daughters, that the eldeſt Daughter ſil 
Newton and have his Land for her Life only, and after her Death it ſhall deſcend to t 
Shaftes, ad- next Heir Male that can deriveby Males; and for want of ſuch, that it ſhall 
Juug ed, and eſcheat to the Lord; and there is another Cuſtom, that if the Tenant dia 
mar the” and leaves a Wife, that ſhe ſhall have it for her Life, and a Copyhole 
ac. Of the Manor dies, leaving a Wife-and two Daughters, and no Son, and 
Lording to Wife enters, and the eldeſt Daughter dies, and after the Wife dies, the f 
Co. Lit. 140. cond Daughter ſhall have the Lands fdr Life, within the Cuſtom; for thoug 
& Keb. 925. ſhe was not the eldeſt at the Death of her Father, yet ſhe was fo at th 
TED 11, Death of her Mother, whoſe Eſtate was a Continuance of the Father 
Sid. 267; Eſtate, as in Caſe of Free-Bench. | | 
x thar the Cullom was good; though ſaid in the Report thereof, that it ſeemed toly 
admitted by all, that ſuch Cuſtom, as to Fee-hmnp'e Lands would be void; it be'ng wholly agauf 
the Nature of a Fee to eſcheat as long as tter- are Heirs; and 268, another Caſe was ſaid to tas 
been atljudged accordingly, upon Debate in Z K. in 20 Cor 2. between Same and Duinſey ; a nc 
nie that Caſe. Lev. 293. adjudged without Argument, becauſe the Court 1014, the Puiut had bd 
fore been adjudged in the Caſe of Newton and Shaft. © | | 


Ik A. hath Iſſue five Sons, and the youngeſt dies in the Life-time of f 
Salk. 243. Father, leaving Iſſue a Daughter; after which the Father purchaſes Copy 
between hold Lands of the Nature of Borough Engliſh ; thoſe Lands ſhall, at il 

Clements and Death of the Father, go to the Daughter of the youngeſt Son jure repreſs 
Scudamorr, 1ationis, and not to the fourth Son, although he was the youngeſt Son at i 
TED - Time of the Purchaſe, and death of the Father. Do 


K C. ad- | | | 5 | 
jadged-- Will Rep. 63, 64. 2 Ld. Raym, 1024. See 3 Will. Rep. 62, 63. 2 Ld. Raym 19 


* 


3 


MF 4 8 


(F) Uhere a Perſon ſhall be ſaid to take by Puzchal 
and not by Deſeent, 


Lh:f «. IT is an eſtabliſhed Rule in Deſcents, that none can inherit as Heirs, N 
Co, Liz. 13. 1 thoſe who are of the Blood of the Purchaſer : and therefore if Lands 
6 ſcend to the Son of the Part of the Father, and he enters, and after de 
without iſſue, the Lands ſhall deſcend to the Heirs on the Part of wy 


kT ED 


* 
. 


# 


3 


and not to the Heirs on the Part of the Mother; and if there be wy = 


CC e 


3 


eldef | 50 on the Part of the Father, then they ſhall go to the Lord by Eſcheat. 

ulm; In the ſame Manner, if a Man marries an (a) Inheritrix of Lands in Fee, Lit. f. 4. 

+ al ho has Iſſue a Son, and dies, and the Son enters into. the Tenement as (a) But if a 

nd the on and Heir to his Mother, and after dies without Iſſue; the Heirs on Man gives 

Iſſue: e Part of the- Mother are to inherit; and for Want of ſuch Heir the ee er 

Land ands ſhall eſcheat. | „ dis Heirs of / 
the Part of 


Mother, yet the Heirsof the Father's Part ſhall inherit; for no Mat can inftitute a new Kind of In. 


47 itance, not- allowed by the Law. Co, Lit. 13. But vide Lit. ſ. 354. that Lands may be given to a 


2 er ſhall ever inherit; but in ſuch Caſe, the Inheritance, as long as jt continues, deſcends according to 
not u e Rules of Law, though it be determinable for Want of Heirs ou the Part of the Father. 1 


* So if a Grandfather had purchaſed Lands in Fee, and the Lands had * Page 34 
| ſcended from him to the Father, and from him to the Son; if the Son Plow. 446, 
ic ace entered, and died without iflue, his Father's Brothers or Siſters, or their 447» 
eſcendants; or for want of them, his Grandfather's Brothers or Siſters, or 

heir Deſcendants; or for want of them, his Great-Grandfather's Brothers 

ters, or their Deſcendants; or for want of them, his Great-Grand-mo- 


er d gere Brothers or Siſters, or their Peſcendants, might have inherited; but 

er ſh; dne of the Line of the Mother or Grandmother, viz, the Grandfather's 

| to th ife, ſhould have inherited, becayſe-not of the Blood, either by Father 

it f Mother, of the firſt Purchaſer, viz. the Grandfather, 8 

nt di A Man ſeiſed of Lands as Heir of the Part of his Mother, maks a © 12 
yhold offment in Fee, and takes back an Eſtate to him and his (5) Heirs, this (0 Where 
and a (c) new Purchaſe of the Lands, and conſequently, if the Purchaſer dies the Anceſtor 


the ithout Iſſue, the Heirs of the Part of the Father, and not the Heirs of takes but a 


an and his Heirs, on the Part of the Father; in which Caſe, none of the Heirs ot the Part of the Mo- 


thougW+ Part of the Mother, ſhall ſucceed him in jt; for he is the original Pur- 8 
o at Hafer of that Eſtate, which he takes back to him and his Heirs; and there, the te, 8 
Father re it ſhall deſcend as a new Purchaſe. Es tions after 

| | IE, | operate by 
. Þy of Purchaſe, and not by Deſcent; vide Head of Remainders, and Co. Lit 22. Styl. 148. Co. 9 
"ed toll oor 136, And. 69. Hob 30. Vent. 372. 2 Lev. 7. Raym. 228. Mod. 421, 226. '2 Mod. 207. 4 MY | 
v aga ln” Carth. 272. (e) So if he levies a Fine /or cognizance de droit, Nc. to A. and B. and by the ſame Fine 


y grant aud render the Lands to him and his Wife in Tail, Remainder to his right Heirs; t 


%, e Puichaſe, and the Heirs of che Part of the Father ſhall inherit. Cath. 149. adjudged, 


nſey ; 
t had by 


ent in Fee to the Uſe of him and his Heirs, the Uſe ſhall go to the Heirs 

the Part of the Mother; for the Uſe being a Creature of Equity, muſt 
governed by the Rules of Equity, which conſiders in this Caſe, that the '' 
le ſprings and ariſes out of an Inheritance which belongs to the Heirs of — 
repre pc Mother, and will therefore aſſign it to them, as a Truſt which ariſes _. 

on at Mt of their Property. „ | 1 | * 
A Man is ſeiſed of Land on the $f bod his Mother, and makes a Feoff. ©9-Lit-33.b, 


nt in (d) Fee, reſerving Rent to hich and his Heirs; this Rent, ſince the 8 


> of i! 


ym i tate Lia Empfores terrarum, Ec. if it has a Diſtreſs annexed to it, muſt Gift in Tail, 


conſidered as a Rent-charge ; and if it wants a Diſtreſs, as a Rent-ſeck ; or a Leaſe 

id ſo either Way it is the Grant of the Feoffee, and conſequently a (e) far Lite of 

w Purchaſe; and therefore it ſhall go to the Heir of the Part of t e 

ther, and not to the Heir of the Part of the Mother. Rent, « Ag 
UH; | Heir 

tther's Side ſhould haye had this Rent, becauſe the Reyerſion belongs to ſuch Heir, and * 

the Rent too, as incident to that Reverſion. Co. Lit. 2. b. (e) If a Man, ſeiſed of a Manor on 


elrs, " Part of his Mother, had, before the Statute via Emptores, Ge. made a Feoſſment in Fee of Par. 
Lands to hold of him by Rent and Service; though this Rent and Service were newly created, yet con- 


after ding Parcel of the Manor, they ſhall, with the Reſt of the Manor, deſcend to the Heir on 
aber d Side. Co, Lit. 1% . e „ * 


* 


— _ . 
But if a Man ſeiſed as Heir of the Part of his Mother, makes a Feoff- Co. Lit. 13, 


. 


DESCENT. 


PE FR —_— s Man bath a Rent-ſeck of the Part of hi Mother, and the Tena 
bd. rants a Diſtreſs to him and his Heirs, and ſo improves the 
- "as 115 . ent-charge; this Diſtreſs ſhall go along with the Rent to the 
1 Heir on the Part of the Mother, as incident and appurtenant to it. 
Oo. Lit- 13. If the Heir of the Part of the Mother, of Lands whereunto a Warrany 
„ is annexed, is impleaded for thoſe Lands, and vouches, and Judgment i 
| iven a inſt him, and likewiſe for him to recover in Value, and he dig 
fore Execution, the Heir on the Mother's Side ſhall fue Execution tor. 
cover in Value againſt the anch for the Lands to be recovered in Vx 
lille are deſigned as a Recompence for thoſe Lands which were recover 
*$7 5 the Demandant from the Vouchee, and ſo muſt go to that Perſon wh 
1 1 $2 35 has ſuſtained the Loſs. _ 
Co. Lit. 13. * A Man hath Iſſue a Son, Td dies, and is Wife dies alſo, an Lang 
„are let for Life, the Remainder to the Heirs of the Wife; the Son die 
without Iſſue; the Heirs of the Part of the Father ſhall inherit, and na 
„the Heirs of the Part of the Mother; for the Lands veſted in the So 
f as a Purchaſer, and therefore the Deſcent i is to be governed by the Rule 


| of Law. 
C6. Lit. 12. If a Man he” ſeiſed of Lands on the Part of his Mother, 9 makes 1 
b. Feoffment in Fee of them upon Condition, and dies; this Condition ſhal 


deſcend to the Heir of the Part of the Father; becauſe he is Heir at Com 
mon Law; but if he enters for the Condition broken, then he reſtores it 
Eſtate to its former Nature, and then the Heir of the Part of the Mothalif 
Cro. Eliz- mall enter upon him, and enjoy the Land. 
„„ Man. having only two Daughters, his Heirs, deviſes his Lands u 
Owen. them and their Heirs, they take as (a) Jointenants, and not as Copa a 
6578. C. ceners; for the Deviſe giveth it to them in another Degree than the Con 82 
4 F. aaa. mon Law would have given it Wa and for the (b) been of the Sur 
ted. per vivorſhip between them. | 


Cur”, 

(a) If | fo th them and their Heirs, equally to be divided Ls them, Share and, Share alike, they i call 

Tenants in Common, 2 Sid. 53, 78. Vide Godb. 362. 3 Leon. 24. Goulſ. 18. and Title Join that 
wants and Tenakts in Contlnon. (6) If a Man deviſes Lands, to his Son and Heir apparent, and a du Pof 

ger, tliey are 1 fot 13 Benefit 25 the pr Godb. 94. Oren. 65. | 


— — — 


1 . 4 May ns 2 not dea to take as Heirs by Deſcent, and be Coparceners? | 4 


If A. hath Iſſue two Daughte 15 one of which dies in his Life- time, len 


| gy 242 ing Iſſue J. F. a San, and A. deviſes his Lands to F. S. and his Heirs, 7 
e and fall take the (e) Whole by [Purchaſe, and not one Moiety by Purchi de 
r : 1 „ 8 ; 1 „„ 4 3 $ "LESS. 
at and the other by Deſcent. þ FO Wed 


« 495 
—=S 37% 2 Rol. Rep. 35% 2 Sid. 79-5: ] 


P. 
5 2C 
Moor 644. If a Man deviſes Lands to his eldeſt.- 8 , and his Heirs, paying 2 the! 
N 3 to his younger Children, at their Ages of twelye Years; and u die { 
n on- Payment of the Legacies deviſes the hat þ to his younger Childra ja J 
a — 12 and their Heirs, the eldeſt Son } is in by Deſcent. : ; Reaſ 
adjudged 


that t rl De viſe to the eldeſt Son, and his Heirs in Fee, being no more PAT. the Law gave him, e 
void, but the Deviſe to the Younger, upon his Non- -payment, was good, by way of future or execut# 
Deviſe. Vide Title Deviſes; and Vaugh. 271. 8. C. cited. 3 Mod 207- S. C. cited. 1 Rol. Abr. , 
8.0.4 cited. Leon. 101. 3 Leon. 216. - Sid. 79. 2 Mod. 75 286. Dyer 371. Hard. 204. 


en. 2414 80 55 a Man deviſes Lands to his Daugter! s Son in Fee, who is his Hs 
Gert ed at Law, upon Condition that he thould: pay 200). to fuch Perſons as ! 
2 "0 4: ad Deviſor's Wife ſhould appoint by Deed; the Wife makes no Appointme 
: Gilpin's and the Grandſon enters, and dies without hs, the Lands ſhall go 2 


Caſe, 


DESCENT. 


cirs g parte Materna; for the Grandſon took by Deſcent, and not by Pur- Cre: Car. 


enant | „ SIE | | - 

es the (baſe ; for the Deviſe gave him the fame Eſtate the Law would have given it i aquag. 

to the kim under a Poſſibility of being charged. 5 „ e ed, 14 Aa 
5 5 . 15 . „ Deviſe 

. the Heir at Law, upon Condition to pay Debts, and if he fails that the Executors ſhall ſell, makes 

ran . purchaſe in the Heir at Lew, being tied with a Condition, denied to be Law by Treby Ch. Juſts 

nent 1d Powell Juſt. Lutw. 793. S. COC. . e ek | 

he dies | | | * 1 5 . 1275 - 

tore If a Man, being ſeiſed of Lands on the Part of his Mother, deviſes them 3 Lev. 127+ 

in Ve o his Executors for ſixteen Years, and after to one who is his Heir @ parte - 8 

overel . | ena ont 8 


alterna, he fhall take by deſcent ; for the Deſcent to the Heir @ parie judged. 
paterna or Materna is but a Conſequent dependant ypon the Nature of the 
Eſtate; though it was objected, it was better for him to take by Purchaſe for 

hen the Heirs of the Part of the Father might inherit before the Heirs of 
he Part of the Mother, and fo both Heirs would be inheritable. 15 


1 YEE Re es 


WWW —— CR aace”. ths © of iff es 8: ae » Me Hr 30+ * * urn 
1 20 & I > 


— 


„(r) Df a Deſcent, | us, Dpexaxion to take awap an! Page 36 
| e 2100910 | | 1 ; 


* 


re take away an Entry are of two Sorts; iſt. Where the Lit. ſ. 38 
Deſcent is in Fee; as where a Man ſeiſed of certain Lands or "Pene- | 


_ OW ments is Diſſeiſed, and the Diſſeiſor having Iſſue dies ſeiſed, and the Lands 
| on gained by the Diſſeiſin deſcend to his Heirs ; this Deſcent ſhall toll the Ent 
1 0 of the Diſſeiſſee, and oblige him to ſue a Writ of Entry ſur Diſjei/in N 


the Heir of the Diffeiſor, in order to recover the Right of Pofleſſion which (a) There 
he hath loſt by the Deſcent ; and the (a Reaſon is, becauſe the Freehold is are alſo 


they cat upon the Heir, the Notions of the Law do make this Title to him, oc 
Jin chat there may be a Perſon in Being to do the feudal Duties, and to fill the 5 
| a St! Poſſeſſion, and anſwer the Actions of all Perſons; and fince it is the Law cauſe the 


that gives him this* Right, and obliges him to theſe Duties, antecedent to Diſſeiſſec 
- Ad of his own, it muſt defend ſuch Poſſeſſion from the Act of any 33 _—_ 
Loher Perſon till it be cyicted by Judgment, which being the Act of Law, ring he 


5 5 ring the 
may deſtroy the Heir's Title. Lite of the 

je, len ; | | | 2 : _ Diſſeiſor, 
the Right of Poſſeſſion muſt be preſumed to he derelit, 2. Beeauſe the Relief was in the Nature of 


auew Purchaſe upon every Deſcent, for the | ayment of which a Diſtreſs was immcdiately taken upon 
the Deſcent's being caſt. g. The Right of Poſſeſſion is gotten by I gent, that ic may be an Encou- 
ragement to the Tenant to de bold in War; for that none can diſſpoſeſs his Children of the Eſtate hg 
died ſeifed of, Spelm. Feyd. 31. A no uk | | 


2dly, Deſcents in Fee-tail toll Entries; as if a Man be diſſeiſed, and Lit. f. 386, 
the Difſeiſor grants the Land in tail, and the Tenant in Tail having Iſſue, 
die ſeiſed, and the Iſſue enters, the Poſſeſſion being rhrown upon the Heir 
in Tail, the Law conſtrues the Right of Poſſeſſion to be in him, for the 
Reaſons aboye given, and therefore bars the Entry of the Diſſeiſor. 6 | 
If a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues in Fee Co, Lit. 238. 


Jaan. and diſſeiſes the Diſcontinuee, and dies ſeiſed; this Deſcent ſhall not take 
Abr. 4 ay the Entry of the Diſſeiſee; for the Deſcent of the Fee-ſimple to the 
* Heir is defeated by his Remitter to the Eſtate- tail; and though by Virtue of 


ſuch Remitter the Heir is ſeiſed in Tail; yet there ia no Deſcent of it, be- 


his He cauſe the Tail was diſcontinued ; and the ſubſequent Diſſeiſin doth not re- 
ns as ain it to the Anceſtor; and though the Heir be remitted into his eldey 
yintmel Title, yet ſuch Remitter places him in only above the ſecond Diſſeiſin, and 
go to! doth not tend to make a Deſcent of the Eſtate-tail of which his Anceſtor 


erer died ſeiſed; and where a new Right ſprings to the Heir by * 5 


and Conſtruction of Law, he ought to take, ſubject to the ſame Claim, as ry 
upon ſuch Eſtate before the Remitter, or elſe the Act of Law would work 
an Injury to the firſt Diſſeiſee, who poſſibly was prevented from bringing 
his Aſſiſe or Ejectment, by the frequent ſhifting of the Poſſeſſion ; and the 
Law of Deſcents being in Prejudice of an ancient Right, is to be taken 
ſtrictly, and therefore to take Place only where the fame Eſtate deſcend 
from Anceſtor to Heir; and the rather, for that after Diſcontinuance the 
Diſſeiſee might not watch the Death of the Tenant in Tail, whoſe Intereſt 


was transferred, and therefore no preſumptive Dereliction of the Diilciſee 


could be formed in this Caſe. ; 


Eo. Lit. 238. A Diſſeiſor makes à Gift in Tail, the Donee has Iſſue, and dies ſeiſed, 
the Entry of the Diſſeiſee is taken away; but if the Iſſue die without 


 Tflue, ſo that the Eſtate-tail is ſpent, then the Entry of the Diſſeiſee i; 


} 


_ revived, and he may enter upon him in Reverfion or Remainder ; for in 


* Page 37 this Caſe there is no Relief to be demanded from him in Reverſion or 


Remainder ; ſo that he labours under, no Hardſhip in that Point, for 
which he might expect favour from the Law: Likewiſe the Poſſeſſion is 
not caſt on Fi till Entry; which being a voluntary Act, the Law an. 
nexes no Privileges to it, as in caſe where a Poſſeſſion is caſt on an Heir by 

_ Deſcent. | | | „5 
Grandfather, Father and Son, the Son diſſeiſes one, and enfeoffs the 


5 8 Grandfather, who dies ſeiſed, and the Land deſcends to the Father, the 


Lit. Sect. 


387, 388, 


389, 394. 


Js Paſſeſionii. 


Diſſeiſee cannot enter, for the Right of Poſſeſſion is devolved on the Father, 
(who had no Hand in the Diſſeiſin,) by a fair and legal Deſcent; but if the 
Father dies ſeiſed, and the Land deſcends to the Son, the Diſſeiſee may 
enter on the Son, for the Feoffment made by the Diſſeiſor to the Grand. 
father is a Stratagem to derive the Lands gained by Diſſeiſin to the Son by 
Deſcent, in order to enjoy the Benefit annexed to ſuch Conveyance, which 
the Law will never cheriſh ; but on the contrary blaſt ſuch Deſigns, to 
8 TE 
diſcountenance all Wrong and Oppreſſion. 1 
In Deſcents which toll Entries, it is required, that the Anceſtor die 
ſeiſed of a Freehold and Fee, or a Freehold and Fee-tail; for if the Diſ- 
ſeiſor, at the Time of his Death, hath not the Freehold in him, it cannot 
be caſt on his Heir, for then there is no Danger that the Freehold ſhould 
want a Poſſeſſor; and therefore the Law creates no Title to ſuch Poſſeſſio 
in the Heir at Law; for it were incongruous that the Law ſhould ſuppoſe 
the Right of Poſſeſſion in the Heir, when the Poſſeſſion is in another at the 
Death of the Anceſtor ; and if the Right of Poſſeſſion be not tranſmitted 
at the Death of the Anceſtor, the Law will not afterwards create him a new 
Title in Prejudice of the Perſon that has the Right of Propriety ; if a Dil- 
ſeiſor therefore makes a Leaſe for Life, he parts with the Poſſeſſion, and 
cannot tranimit it to the Heir, having parted with it before; and a Deſcent 
of a Reverſion will not make a Right of Poſſeſſion; for nothing deſcends to 
the Heir in Reverſion but a Right of Reverſion, and that is a Right againſt 
all Perſons but the Diſſeiſee; for ſince only a Right deſcends, the Heir can 
be in no better Caſe than the Diſſeiſor was at the Time of his Death; 
and therefore when the Tenant for Life dies, he has only the naked Poſ- 
ſeſſion, as the Diſſeiſor had it; but if the Diſſeiſor had died in Poſſeſſion, 
whe Law, for the Reaſons aforeſaid, caſting the Poſſeſſion on the Heir, 
makes it a Right; for that is properly a ight which a Man comes to 
by Act of Law; and fince the Heir in ſuch Caſe comes to the Poſ- 


ſeſſion by Act of Law, it muſt be called a Right of Poſſeſſion, and it 
could not be a 45 an of Poſſeſſion, ix he could not defend it againſt al 


Aggreſſors; and therefore in ſuch Caſe the Right of Entry is taken aa 
from every one; ahd hence aroſe the Diſtintion of Jus Priprictatis and 


I 


} 


- 


FF 


If he in Reverſion diſſeiſe his Tenant for Life, and dies ſeiſed, this De- Co. Litazg 
ent ſhall take away the Entry of the Tenant for Life; for the Right ofa. _ 
olleſſion is by Law caſt upon the Heir. : | Hob. 323. 


ging e oper Fr Jah at i 

| the So if there be Tenant for Life, Remainder in Tail, Remainder in Fee, Co Lit. 
aken d Tenant in Tail diflfiſes the Tenant for Life, and dies ſeiſed, this a. 2394 
ad deſcent ſhall take away the Entry of the Tenant for Life; but if the King's 


enant for Life be diſſeiſed, and the Diſſeiſor die ſeiſed, this Deſcent ſhall | 
ot take away the Entry of the Tenant for Life; for ſince the King cannot 
diſſeiſed, the Diſſeiſor gains but a bare Eſtate of Freehold during the 5 
fe of the Leſſee; and there fore the Law does not caſt the Poſſeſſion on wy 


iſed, e Heir; for if the Heir comes into the Poſſeſſion, he muſt come in as an 

hot dccupant, which being a voluntary Acquiſition, the Law does not favour 

ee is as it does a Right of Poſleflion devolved by Deſcent. | | 
or in If a Diſſeiſor make a Leaſe to a Man and his Heirs du ring the Life of Co.Lit.239. 
on or S. and the Leſſee dies, living F. S. this ſhall not tkae away the En- a+ 

, for try of the Piſſeiſee, becauſe tne Heir is only in as a ſpecial Occupant of Page 38 


2 Eſtate of Freehold, and not of a Fee or Fee-tail. | | po 

If a Diſſeiſor makes a Leaſe for Years, or has the Land extended upon a Co. Lit. 439. 
tatute-Merchant, Staple, Judgment or Reco nizance, and dies ſeiſed; #® 

is Deſcent ſhall take away the Entry of the Diſſeiſee, becauſe the Free- 

Id or Is; are 71 on him by HA of. Law. F of | | 5 
The Deſcent of Incorporeal Inheritances, as Advowſans, Rents, Sc. do : | 
ot take away the Entry of him who hath Right, ecu a Diſſeiſin can 3 
committed of them, but at the Election of the Owner thereof. EE ia 

If a Diſſeiſor make a Leaſe for his own Life, and dies, this Deſcent ſhall Cq-Lit-239- 
ot take away the Entry of the Diſſeiſee ; for though the Freehold and Fee 
ſcend to the Heir of the Diſſeiſor, yet the Difſeiſor died not ſeiſed of hoth, 

cauſe his Death was to precede the Determination of the Leaſe, which 

ried the Freehold to his Heir. | | | | 

Deſcents to a Brother, Siſter, Uncle, or other collateral Heir of the 


Yr die Nigeiſor, take away the Entry of the Diſſeiſee, as well as if the Diſſeiſor 

e Diſ- d had Iſſue, and the Deſcent had been to them. ks 

cannot 5 N : 

ſhould i | A | 

ſſeſſiog e e ; e,, pr ran Or | 
uppoſe 5 875 3 
2 IF) In what Caſes the Entry of the Difſeiſee man 
"co FF be lawkul, notwithſtanding a Deſcent, 
4 DIC ens 5 

n, and ORD and Tenant; the Tenant is diſſeiſed, and the Diſſeiſor aliens to Lit. Sc&. 
deſcent another in Fee, and the Alienee dies without Ifſue, whereupon the 390 


ds th rd enters, as upon his Eſcheat; this does not take away the Entry of t e 2 oft 2366. 
againſ ſſeiſee, bake Lord does not come to the Land = Dione, bus => Co. Lit. 3. 
eir cu cheat, for want of a Tenant, which can warrant fis Title no longer 
Death; n ſucb Tenant is wanting, nor hinder the Diſſeiſee from Entry, who is 
ed Fol. Tenant; but if the Lord by Eſcheat die ſeiſed, and the Land deſcend 
ſſeſlon, tus Heir ; here is a perſect Deſcent, which ſhall take away the Entry of 
e Heir, Diſleiſee 3 alſo his Heir upon ſuch Deſcent muſt pay Relief, which the n 
omes to rd upon the Eſcheat only was not obliged to do. | . 
| if a Diſſeiſor die ſeiſed, and his Heir die without Heir, the Diſſeiſee _ . - 
and it ret enter upon the Lord by Eſcheat, becauſe his Entry was taken away Oo. Lit. a6. 
ainſt all ¶ ¶ be Deſcent caſt before, and then whoever comes to the Lands, ſhall take 
1 0 of it. : | 35 „ | | 

an ſei ed of Lands in Fee, or in Tail, upon Condition, dies ſeiſ, : 
the Condition he broken in his Life - ume, Jn pt the Lands 4 8 | 


* 


DECENT, 
to his Heir, yet the Entry of the Feoffor, ou Donor, or their Hein, ig 


taken away. | 1 8 | 
Lir. Sect. So if ſuch Tenant on Condition be diſſeiſed, and the Diſſeiſor die {ci 
Wu. and the Lands deſcend to his Heir, the Entry of the Tenant on Condition j 
AN. thereby taken away; but if the Condition be after broken, the Feoffor v 
3 Donor, or their Heirs, may enter; becauſe the Condition went along with, 
and was annexed and incorporated in the Land into whoſe Hands foe 
it came, and the Feoffor or Donor have no other Remedy but by Entn, 
which is their Title, as the Tenant on Condition, who is diſſeiſed, has; f 
he having a Right, his Remedy for it againſt the Heir of the Diſſeiſor i 
by Action; and till the Condition broken, as well the Fus Praprietatis as th 
Jus Po: ſionis is in the Feoffee; but when he is diſſeiſed, and a Deſcent cal, 
bhe Heir of the Diſſeiſor has only the Fus Pofſeſhonis : 
* page 39 He that hath Title to enter upon a Mortmain ſhall not be barred h * 
C0. Lit. | a Deſcent, becauſe then he would be without Remedy, for he can mainta i 
240. b. no Action for it; and ſo where a Woman hath Title to enter Cauſa Mat. 
monii prefocuti, no Deſcent ſhall take away her Entry, becauſe ſhe has no Re, En 


- medy by Action to recover it. 


Co-Lit.240- If a Man ſeiſed of Lands in Fee, by his laſt Will in Writing deri I 
them to another in Fee, and dies, whereby the Freehold in Law is cl 5 
U 


upon the Deviſee, and the Heir before any Entry made by the Deviſe, 
| : enters and dies ſeiſed; this Deſcent ſhall not take away the Entry of Man 
- {50 if Deviſee, becauſe then he would be without (a) Remedy, having never hal 
one hath Poſſeſſion. „ | „ 
Title to - . 1 EE x EM 
enter for Conſent to a Raviſyment, a Deſeent caſt ſhall not take away his Entry, becauſe heh 


no other Remedy, nor can maintain any Action for it. Co. Lit. 240. b. 


Lit. Se&t., If a Diſſeifor die ſeiſed, and his Heir enters and endows his *Mother, th 
393. Diſſeiſee may enter upon her for that third Part, becauſe ſhe is in Continy 


ance of her Huſband's Eſtate, and not by the Heir; and therefore as to th T 

(8) So of third Part the Deſcent is (5) interrupted or defeated ; but till Endo- IM: 
_ Tenant by ment the Diſſeiſee could not enter upon any Part; nor after ſuch Endo the 
4 rt ment can he enter upon the other two Parts, becauſe as to them the Deſcen| ha] 


was perfect, and continues, but as to the third Part, the Wiſe's Title wasp 
ramount ta the Deſcent, 1 85 5 ah, he 0 
Lit Sea, If a Diſſeiſor enfeoff his Father in Fee, and the Father die ſeiſed of ui Lin: 
205. Eſtate which deſcends to the Diſſeiſor as Heir, yet the Diſſeiſee may ents, 
' , becauſe coming again to the Diſſeiſor, he ſhall take no Advantage of i! ther 
Deſcent Quia particeps criminis; but the Diſſeiſee may either enter or havell 
Aſſiſe againſt him, 13 | . | 
Lit, Sect. If a Man ſeiſed of Lands in Fee hath Iſſue two Sons, and dies ſeiſed, an 
96. the younger Son enters by Abatement, and has Iſſue, and dies ſeiſed, and tx * 
Co. Lit. Lands deſcend ta his Iſſue, who enters; yet the eldeſt Son or his Heir my in th 
12 enter upon them, becauſe the Entry of the youngeſt Son ſhall be intended upd 
ES Claim as Heir, and the eldeſt Son claiming as Heir likewiſe, and fo by the fant | 
Title, may enter upon him, or any of his Iſſue, be there never ſo many Deſcent allt 
alſo, the Entry of the youngeſt may be intended to prevent others, and fo to c 
tinue it in the Family, and not with deſign to injure or ſtrip his Brother of i 
and then his Brother's Entry cannot be taken away; but if the young h 
Brother, in this Caſe, had made a Feoffment in Fee, and the Feoffee Ii yd 
died ſeized, this Deſcent had taken away the Entry of the eldeſt Brotb*f 
becauſe the Feoffment made Title by Livery. to the Feoffee, and carridd If, 
rp out of the Family. 1 5 Mn EE l 
| Col Lit. If the younger Brother of the Half-Blood enters by Abatement, and 
a2 1 Deſcent is caſt, or if the eldeſt Brother hath Iſſue, and dies, and after 
DPDeeach the younger Brother or his Iſſue enter, and many Deſcents are cat 


— 8 
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bis Line; yet the eldeſt Son, or his Heirs, may enter ; for though the Bro- 
cher of the Half-Blood cannot be Heir to his eldeſt Brother, yet he may 
y Poſſibility be Heir to his Father if the eldeſt Brother dies before actual 
poſſeſſion; and therefore ſhall be preſumed to enter only to preſerve the 


Or of Feud in the ſame Family, and keep out Strangers, and not in Oppoſition to 

with the lineal Heir of the Family s -4 5 1 

ſoeve But if the elder Brother, had firſt entered, and the * Brother had BY ect. 

cntr, entered upon him; this had been in Deſtruction of the elder Brothers 

$3 fo Poſſefion, and as much a Diſſeiſin as if it had been committed by a Strang: 

or i er, and then his dying ſeiſed ſhall-take away the Entry of the eldeſt Brother 

as the or his Iſſue. © Dy | J.. 8 : 

t cal, a If after the Death of the Father a Feranger abhates, and the younger 8 
Son enters on him, and dies ſeiſed; this Deſcent ſhall bind the eldeſt, be- | 

red by #* cauſe Poſſeſio: terre muſt be-vacug when the youngeſt Son enters, which “ Page 49, 

untan ere it was not; but his Entry on the Abator having no Right, was 


bDiſſeiſin, and by Conſequence a Deſcent thereon will take away the 

Entry of the eldeit Brother; for his Entry was a Diſſeiſin, not an Abate- 

ment. | | | 
Lands are given to Huſbagd and Wife, and the Hejrs of their two Bo- Co. Lit. 243. 
dies; they have Iſſue a Daughter, and the Wife dies, the Huſband has “ b. 
Iſſue a Son by another Wife, who upon the Deceaſe of the Father abates, _ 
and dies ſeiſed; this Deſcent ſhall take away the Entry of the Daughter, 

W for by the Limitation in ſpecial Tail, the Son by another Venter was utterly 
mcapable of inheriting them; and being an Eſtate which the Son could not 

in any Caſe make Title to as Repreſentative of the Father, his Entry is an 
Abatement; for the Law cannot make that charitable Conſtruction here 

that he entered to preſerve the Eſtate from Strangers that might have abate 

upon the Eſtate, ſince the Son himſelf is a Stranger, and could not inherit; 

but in the Caſe of the Brother of the Half. Blood it was otherwiſe, becauſe. 
he-might have inherited his Father. | | 


to that If a Man be ſeiſed of Land of the Nature of Borough Engliſh, and hath Ca.Lit.a4. 
Indo aue two Sons, and dies, and the eldeſt Son, before apy Entry made by 24% 
Indow the youngeſt, enters into the Land by Abatement, and dies ſeiſed; this 

Decent ſhall not take away the Entry of the youngeſt Brother, becauſe the eldeſt 


Son 131] be preſumed to enter to preſerve the Eſtate in his Family, which 
he or his Heirs may ſome Time or other, upon Failure of his Brother's | 


of fa Line, happen to enjoy. | | 
y ente The fame Law holds likewiſe in Intruſions as well as in Abatement ; co. Lit. 263. 
of i&f therefore if a Father make a Leaſe for Life, and hath Iſſue two Sons, and | 

nave b dies, and the Tenant for Life dies, and the youngeſt Son intrudes, and dies, 


leiſed; this Neſcent ſhall not take away the Entry of the Elceſt, for the 
Reaſons before given; otherwiſe if the Father had made a Leute for Years 
only, becauſe the Poſleflinn of the Leſſee for Years made an actual Freehold 
eir ml in the eldeſt Son, ſo that the Entry of the Youngeſt cannot have ſuch Con- 
ſtruction, but is a Diſſeiſin, becauſe the is no Yacua Poſſeſs. | 
If one Coparcener enter into the Whole, claiming it to herſelf} and takes Ho. Lit. 243 · 
all the Profits, yet ſuch Entry ſhall be intended only in Preſervation of the * - 
Eſtate; and therefore a Deſcent in ſuch Caſe ſhall not bind the other Siſter 


t 
of as to her Moiety ; but if ſhe diſſeiſes the other, after both have entered, 
young 1 there ſuch Deſcent will take away the Entry of the Eldeſt, 
; ber Iue. 1 „ | 8 | 
1. So if ſuch Coparcener enter, claiming the Whole, and make a Feoff. Co. Lit. aa 


ment in Fee, and takes back an Eſtate to her and her Heirs, and hath 
Ifue, and die ſeiſed ; this Deſcent ſhall take away the Entry of the other 
diſter; becauſe the Feoffment leaves no Room for a Preſumption that her 
Entry was to preſerve the Eſtate of the other Siſter; and in the other Caſe, + 
E Claiming the Whole only makes the Abatement as to her Siſter's 
Wiety; for if one Coparcener enters generally, and takes the Profits, 


S OS] this : 


ns ee ae 
& 


this ſhall he accounted in Law the Entry of them both, and no. diveſting of 
/ the Siſter's Moiety. E wet 

| xi. 5a, If an Infant diſſeiſe one, and aliens in Fee, and the Alienee dies ſeiſed, 

| 407,408. and the Lands deſcend to his Heir, being an Infant, the Entry of the 

| Diſſeiſee is taken away; but if the Infant Piſſeiſor enter upon the Heir of 

the Alienee, as he may well do, not being bound by his Alienation made 

under Age, then may the Diſpeiſee enter upon him, becauſe the Deſcent 

to the Heir of the Alienee, which took away the Entry of the Diſſeiſee, is 

now avoided, and the Infant Diſſeiſor may enter at any Time within or af. 

ter full Age. 5 N | | 8 

tit.get, So if a Diſſeiſor make a Feoffment in Fee, upon Condition, and the 

49. Feoffee dies ſeiſed, this gains a Right of Poſſeſſion to his Heir, and take 

* Page 41 away the Entry of the Diſſeiſee; but if the Diſſeiſor enter for the Condition 

broken, then is the Deſcent defeated, and the Entry of the Diſſeiſee revived, 

becauſe the Diſſeiſor is then in of his defeaſible Eſtate, having only a naked 

Poſſeſſion without any Right. | 0 

Co h.. A Civil Death; as Entry into Religion, does not take away an Entry, for 

248. D. this was the Voluntary Act of the Anceſtor ; and though there he a Deſcent 

"I caſt upon it, yet it is not ſuch a Deſcent as came by the Act of God, and 

7 therefore ſhall not take away the Entry of the Diſſeiſee. L 

Lit.C. 411. If I demiſe Lands to a Man for Years, and am diſſeiſed, and my 'Termor 

; ouſted, and the Diſſeiſor die ſeiſed, and a Deſcent is caſt, I cannot enter, but 

my Leſſee may, becauſe his Entry is only to regain his Term, and leaves the 

PF Freeholdand Fee in the Heir by Deſcent, as it was befor. ; 

Co. Lit. So ſuch Deſcent ſhall not take away the Entry of "Tenant by Elegit, Sta. 

249+ a» tute-Merchant, c. for theſe are only particular Intereſts, of which, as of a 

Term for Years, tliere can be no dying ſeiſed, or Deſcent thereof to the 

Heir ; but the Freehold which did deſcend, they leave as it was before; in 


4. 
4 * 


the Heir by Deſcent. | 
e In the Times of Domeſtic War, when the Courts of Juſtice are ſhut, 
Lit. I. 412. a Deſcent ſhall not take away an Entry, though the Diſſeiſin were in Times 
of Peace; for then the Diſſeiſee would be without all Remedy, there being 
no Courts open wherein to bring his Action ; alſo the Deſcent, which is an 
Act of Law, can give no Right, when the Lay itſelf is filent ; but in the 
Times of Foreign War only, a Deſcent ſhall take away an Entry ; for to 
encourage enterpriling in ſuch War was this Privilege chiefly given to the 

"Heir of the Diſſeiſor. Vi bes -- a | 
Co. Lit.zso, No dying ſeiſed of Biſhops, Abbots, Deans, Parſons, c. where the 
Lit. . 243- Lands, come to his Succeſſor, ſhall take away an Entry; for the Succeſfr 
ceames in by his own Act and Concurrence, and therefore ſhall have no more 
Privilege than his Prede ceſſor had; alſo the Succeſſor pays no Relief, uulc 
by Grant or Preſcription ; for the Eccleſiaſtical Lands were not relieved int 

the Hands of the Lord. j 2 


e os 3 5 — _ — —— 
(H) ULhoſle Entrp is pzeſerved notwithſtanding a 
TOES: i WS f 
83 Delcent. 5 
Gilb, Ten. 8 to Infants and (a) Feme Coverts, their Entry is not taken away by! 
Lit. C. 403. Deſcent, by Reaſpn of their Weakneſs and Incapacity to claim, which 


40. is not imputed to them. 8 

(o) But if a 5 3 

Feme Sole is diſſeiſed, and after her Huſband dies ſhe takes auother Huſband, and then the Deſeen 
happens ; this Deſceut ſhall take away the Entry of the Feme, for ſhe had once an Opportunity of I 


— 


Fg 


EE e 
If a Man ſeiſed of Lands in Fee die, his Wife prevement enſeint with a Oo. Lit 233. 


Son, and a Stranger abates, and dies ſeiſed; and after the Son is born, he“ 
{al} be bound by th Deſcent, becauſe at the Time of the Deſcent he had 


- no Right to enter, not being then in ee, and by Conſequence had no Wrong 
r of then done him; and the Lord had none to avow upon for his Services at the 
UM ime of the Deſcent. | 


B. Tenant in Tail enfeoffs A. in Fee, who hath Iſſue within Age, and cx 
dies, B. was and dies ſeiſed, the Iſſue of A. being ſtill within A this a. * 
Deſcent ſhall bind the Infant; becauſe the Iſſue in Tail is remitted to his for- 

mer and elder Right, which is to be prefer red before the defeaſible Title of 

the Diſcontinuee's Heir. 


* 


the + If a Feme ſole ſeiſed of Lands in Fee be diſſeiſed, and then takes Huſ- * Page 42 
akes band, and the Diſſeiſor die ſeiſed, and a Deſcent is caſt, this ſhall take away Co. LI 446, 
on the Entry of the Wife after her Huſband's Death, becauſe being diſſeiſed 4 b. 
ved, when ſhe was ſole, ſhe might have entered, and her taking a Huſband, who 


ould not enter, was her own Act and Folly ; but if ſhe were under Age at 
her Marriage, the Privilege of her Infancy then, and Coverture after, ſhall - 
preſerve her Right of Entry, though a Deſcent be caſt. „„ 

If a Deſcent be caſt, this ſhall bind a Perſon 20 compos, Qc. but not his Lit. Sect. 
heir, becauſe if any Action ſhould be brought againft ſuch Perſon after 40. 
ecovery of his Underſtanding, he could only plead his Inſanity in Excyſe Gin * 
at the Time of ſuch Deſcent; And the Law does not permit a Man to ſtul- 29. N 
tify himſelf. . 5 1 
5 Deſcent caſt, during Impriſonment, ſhall not bind becauſe during ſuch Co. Lt. 359. 
Confinement he cannot be ſuppoſed to know of the Deſcent, and by conſe- . | 


Sta. quence not capable of taking any Meaſure to prevent it. . 
; of a So a Deſcent caſt, during the Abſence of one in foreign Parts, ſhall not 43% 
> the ind, but that on his Return he may enter, becauſe he cannot be ſuppoſed Lit. Se 
reg in o know his Affairs at Home, or to take ſuch Ways as might ſecure it; but Co: Lirado, 


f he were within the Realm at the Time of the Diſſeiſin, or at the Time of 465. 


ſhut, he Dying ſeiſed, then a Deſcent. caſt, though in his Abſence after, ſhall 
Times dind, becauſe he might be preſumed to have Conuſance of it, and therefore 

being dught to have taken Care to prevent it before his Departure, or before the 

bn eath of the Diſſeiſor. ER » 

5 thi If an Abbot of a Monaſtery die, and during the Vacation a Diſſeiſin is Lie. Sed. 
or 1 ommitted, and a Deſcent caſt before the Election of a new Abbot, this 443. 


all not bind his Entry after, becauſe there was no Perſon during the Va- Co. Lit-263s 
ation that could make continual Claim, (the Convent being in Law all | 
lead Perſons) and therefore there can be no Laches imputed to any. . 


4 


8 ä 


) how the Entzp may be preſerved by continual 
| Claim ; And herein, „ 
x7 Of the Nature of 1 Claim, and the Effects of it. 


Ontinual Claim is where a Man who hath a Right and Title to enter Lit. Seck. 
into any Lands or Tenements, whereof another is ſeiſed in Fee or in 414. 
all, makes continual Claim to them before the Perſon dies ſeiſed thereof, Gilb. Ten. 
de Effect of which is, that, notwithſtanding any Deſcent caſt after, yet he 33 
ho made ſuch continual Claim may enter, becauſe he hath done all that, 
thaps, he could or durſt do to regain bis Poſſeſſion, and ſo no Default 


\ 


e him, his Right of Entry remains as it was before, notwithſtanding 

any Deſcent. | | Ds 

Lit. Seck. If Tenant for Life alien in Fee, he in Reverſion or Remainder may enter 

415. on the Alienee, or make continual Claim to the Land before the Dying 
ſeiſed of the Alienee, and then he may enter at any Time after his Death, 
though a Deſcent be caſt. > LT 

Tit. Sed. Lands are let for Life, Remainder for Life, Remainder in Fee; Tenant I 

416. for Life aliens in Fee, and the Remainder Man for Life makes continud 


Claim before the Death of the Alienee, and then the Alienee dies ſeiſed, and 

then the Remainder Man for Life dies likewiſe before any Entry; yet in thi 

. | Caſe he in the Remainder in Fee may enter by virtue of the continual Clain 
*. Page 43 *made by the Remainder Man for Life; for ſince the Efficacy of this con- 
tinual Claim, if there had been a ſubſequent Entry made by the Remainder 

Man for Life, would have extended to the Remainder in Fee by reveſting 

that too it is but reaſonable to allow the Remainder Man in Fee a Power 

of Entry under ſuch continual Claim, eſpecially ſince by Reaſon of the 
intermediate Remainder, he himſelf could not make continual Claim. 


2. What is neceſſary to a continual Claim to make it effectual. 


Lit. Sea, If a Man hath Cauſe to enter into Lands lying in ſeveral Towns in the 
4 ame County, and enter into Parcel in one Town only in the Name of all the 
Reſt, this ſhall be ſufficient to ſecure his Entry into all the Reſt. ' 
Spelm.Gloſſ But if the Lands lie in #wo Counties, the Entry muſt be in each, becauſe} 
97. Title the Atteſtation of both Facts, if controverted, muſt be by the Pare: of 
Calumnia. each County. | h | | | 
Co.Lit.252. If three Men diſſeiſe me /everally of three ſeveral Acres of Land in a. 
County, and JI enter into one Acre in the Name of all the three Acres, thu 
is BY for no more than that one Acre, becauſe each Diſſeiſor made: 
_ diſtin Entry, which being diſtinct Acts of Notoriety require diſtin& 80 
lemnities to defeat them; likewiſe each having an Independent Poſſeſſion 
an Entry upon one of them can never affect the Reſt, ſo as to deſtroy thei 
3 ſeparate Poſſeſſions. 4: 2h | | 
Co, Lit. 252. So if one Man diſſeiſe me of three Acres of Ground, and deviſes then 
oy 1, feverallyto three Perſons for their Lives, my Entry upon one Leſſee in tht 
2] on. Pl. Name of the whole will only reveſt what be ongs to that Leſſee ; for when 
Holland and there are different Liveries there muſt be different Acts of Notoriety to ovet- 
Hoptin, throw them, and therefore a different Entry muſt be made on each Tena 
88. pl. 2. of the Freehold. | 1 0 | 
4 Leon. pl. But if the Diſſeiſor had demiſed the three Acres ſeverally to three Perſon 
for Tears, then an Entry upon one of the Leſſees in the Name of all the three 
Co.Lir.25% Acres would have recontinued and reveſted all the three Acres in the Difſeifee 
. _ for though they are different Demiſes, yet being all Terms for Years, then 
| Lily Are are not different Liveries to be defeated by diſtin& Entries, and therefore on 
and Cheyney, Entry will ſuffice to regain the Poſſeſſion from the Difſeiſor by overthrow! 
| his Entry by an Act of equal Notoriety.” | Dey 
Co. Lit. 252. I am diſſeiſed by the ſame Perſon of one Acre at one Time; and of an 
b. ther Acre in the ſame County at another Time; in this Caſe my Entry ini 
- one of them in the Name of both is good, for though there ore two Entrit 
yet it is but one continued Act of 8 and but one Poſſeſſion is gained, 
for which but one Afliſe lies, therefore one Entry of the Diſſeiſee is an A 
| of ſufficient Notoriety to reveſt the Poſſeſſion of both Acres. 5 
Co, Lit-252- If one diſſeiſe me of two ſeveral Acres in one County, and I enter into o 
of them generally, without ſaying in the Name 6t both, this ſhall revel 
only that Acre where Entry is made; for the Intent, which is the Rule 
judge of a Man's Actions appearing to extend no farther than that one Act 
not be enlarged to reveſt the Poſſeſſion of the other. | Lin 


. 


: 


? 


D*E'S CE N T. 


tvery within View and Entry afterwards is equal to an Entry on c. Lit. 252. 
Land itſelf, and if a Man cannot enter for fear of an Outrage, Lit. Sed. 


Ws t it is good; ſo alſo a Claim within View is good when a Man fears to 419, 4 
ing er, for in the Caſe both of Entry and Claim a Man ought to take Poſleſ- 4 483. 


n where he can, becauſe it is the Change of Poſſeſſion makes the Noto- 
ty in both Caſes; but if the Diſſeiſor menace to hurt the Perſon that has 


ant Right, then the Law allows him-to make his Claim as near the Land as he Page 

wal es to come. 1 Fs ATE e age 44 

and But every Apprehenſion of danger will not warrant a Claim within Co. Lit. 253. 
this ; 


ew; for if a Man fears the Burning of his Houſes, or the taking away b. 
ſpoiling of his Goods, this is not a ſufficient Ground to warrant a Claim 2 Inſt. 483. 
hin View, becanſe if he ſhould ſuffer what is threatened, * he may 
over what he loſes, or Damages to the Value, without any corporal 


urt. | 3 | | 

The Apprehenſion then that will juſtify a Man's claiming within View Co. Lit. 283. 

pſt be of the Perſon's lying in Wait with Weapous, or by Words, me- 5 | ws, 

cing to beat, maim, or kill the Perſon that offers to enter; as alſo the * 43 
ar of ay ne ; for the Law will never oblige a Man to hazard his 5 

rſon in ſuch a Manner as may render him unfit to ſerve his Country, when | 
may recover his Right without ſuch Danger, viz. by making Claim 

thin View. . 5 | 

In pleading, the Diſſeiſee muſt ſhew ſome juſt Cauſe of Fear, that the 

burt may judge of the Reaſonableneſs of an Apprehenſion of Danger to bis \ 
rſon ; but in a ſpecial Verdict, if the Jurors find that the Diſſeiſee did not 

er for fear of corporal Hurt, it is ſufficient, and it ſhall be intended they 


14 Evidence for what they find. | 5 

5 3. Of the Time in which it is to be made. 

5 In ancient Times, if the Diſſeiſor had been in long Poſſeſſion, the Diſſei- Co. I. it. 237. 
then 


could not have entered upon him; ſo if the Feoffee of the Diſſeiſor had b. 254+ b. 
Wtinued a Year and a Day in quiet Poſſeſſion, the Diſſeiſee could not have © 


then red upon him, for the Diſſeiſce's Neglect of Entry for that Time formed 
in the Preſumption, that. either he had no Right to tbe Lands, or that he relin- 


iſhed it, eſpecially in the Caſe of the Feoffee of the Diſſeiſor, becauſe he 
ne 1n by a Legal Conveyance and the Solemnity of Livery, which gave No- 
e to the Diſſeiſee, in whom the Poſſeſſion was, ſo that he might have en- 
ed on the Feoffee immediately, and reveſted the Poſſeſſion. | 


Lit, Sec. 


erfons But the Law has been altered in this Point ; for if a Man is now diſſeiſed, 427. 

e thret | the Diſſeiſor continues in Poſſeſſion for forty * Years without any Claim Co. Lit. 255. 
; ſeifet de by the Diſſeiſee, yet if the Diſſeiſee at laſt make his Claim before the w 

„ then ath of the Diſſeiſſor, it ſhall ſecure his Entry for a Vear and a Day after — BY 1 
pre on Claim made, to be computed from the Day of the Claim incluſive, not- perton ſhall 


rowing thitanding any Deſcent caſt in that Time; but if he ſuffers the Year and make Entry 
after the Claim made to elapſe, then a Deſcent after will bind him, and into any 


and otie 11 : Ke n Lands, Wc. 
- - e my es 3 Year and a Day after any Claim made, a Deſcent will dae ele 
1 s Entry. „ ty Vears 
Entries Tit : | next after 
gained tle of Entry, which ſhall firſt accrue, to the ſame; and in Default thereof ſuch Perſon ſo not en- 


ug, and his Heirs, ſhall be diſabled utterly from ſuch Entry. And by ſtat. 4 Ann.c. 16. No En- 
* Claim ſhall be ſufficient, unleſs an Action be proſecuted within a Year after. The Entry or Claim 
be made upon the Land, unleſs it be prevented by a ſpecial Cauſe. R. 1 Salk. 285. 6. Mod 44- 


ws Joint-tenant is not bat red by Non- entry in twenty Years, if his Companion was in Poſſeſſion. R. 6 
1 re dc * Nor one Parcener, who has the whole by Deviſe, where the other Parcener takes the Pro- 
Rule u 1 Ann. inter Reading and Roiſtun. 1 Salk. 4 23. | | 
ne Act Th | „ 7 : 5 | NS, | 
| The Rules of Law concerning continual Claim, and the eſſects of it; Lit. SeR. 
Liv as well in Relation to Abators and Intruders, their Donces and Feoffees, 8 
; - b : as * 


256. 


# 


DESCENT 


as in Relation to Diſſeiſors, their Donees and Feoffees, and for the lag 
Reaſons. | 5 | NE an | 

2 If the Diſſeiſor dies ſeiſed within a Year and a Day after the Diſſeiſa 
426. and before any Entry by the Diſſeiſee, this gives a Right of Poſſeſſion to the 
Heir, becauſe when the Diſſeiſee yields up the Poſſeſſion peaceably, the pn 
ſumptive Right is in the Diſſeiſor, and the Year and any. which ſhould ai 
the Diſſeiſee in ſuch Caſe ſhall be taken only from the Time of the Chain 
made by him, not from the Time the Title of Entry accrued to him; au 
therefore it is adviſeable for the Diſſeiſee to make his Claim as ſoon after the 
0 Diſſeiſin as he can. 5 
52 H. 3. Since Littleton wrote, an Alteration as to the Entry of the Diſſeiſee on 
T. 33. the Death of the Diſſeiſor has been made by 32 H. 8. cap. 33. by which i 
Co. Lit. 258. js enacted, That except ſuch Difſeiſor hath been in the peaceable Poſſeſſ. 
| « on of ſuch Manors, Lands, Sc. whereof he ſhall die ſeiſed, by the 
Page 45 * « Space of five Years next after ſuch Diſſeiſin, c. without Entry or 
« coutinual Claim, &c. that ſuch dying ſeiſed, Qc. ſhall not take away the 

: « Entry of ſuch Perſon or Perſons,” Oc. | 
Co. Lit-238- But ſtill after the five Years, continual Claim muſt be made as at the 
vs — Common Law, ſince the Statute which is introductiye of a new Law dos 


* 


of it is Penal, and extends only to a Diſſeiſor in expreſs Words, which was tie py l 
Low. 47. a moſt common Miſchief, & ad ea que frequentius accidunt Jura adlaptantur. e | 
E . he Feoffee of a Diſſeiſor for the ſame Reaſon is heid to be out of this 755 
Co. Lit 235 Statue, but in Keſpect of the Diſſeiſor himſelf the Statute is conſtrued via 


that Latitude that may beſt preſerve the ancient Right, therefore tho! the 
Statute ſpeaks of him that at the Time of ſuch Deſcent had Title of Entry, 
or his Heirs, yet the Succeſſors of Bodies Politick, ſo they be confined tot 
Diſſeiſin are within the Remedy of this Act, for the Statute extends clear 
to the Predeceſſor's being diſſeiſed, and conſequently without naming th 
| Succeſſor extends to him, for he is the Perſon that at the Time of ſud 
Deſcent had Title of Entry. „ | 
Co. Lit. 238. If a Man make a Leaſe br Life, and the Leſſee is diſſeiſed, and the Di 
Flow j a, ſeiſor die ſeiſed within five Years, the Leſſee for Life may enter; but if 
enen dies before he enters, it is ſaid the Entry of the Ręverſioner is not lawful, 
becauſe his Entry was not law ful upon the Diſſeiſor at the Time of the Deſcent 
as the Statute ſpeaks; but if Leſſee for Life had died firſt, and then the | 
Diſſeiſor had died ſeiſed, he in Reverſion had been within the Remedy of h bim. 
Statute, becauſe he had Title of Entry at the Time of the Deſcent, and i 
within the expreſs Letter of the Statute, tho' he was not the inamedig 
Dileiſee. The ſame Law of a Remainder. e | 
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= | | | IP : N ie hat] {4 vg 1 
os ETINUE is an Action that lies for the Recovery of Goods and . | 
Dre. i Chattels, tho' the Party came to the Poſſeſſion of them by (a] gain 
265 ful Means, as by Bailment, borrowing or pledging; and in this Man that 

d aid ; 3 : : 1 i hath Goods 
aim tion the Plaintiff is to recover the Thing in Specie or (5) Damages for either by 

- and Detainer. ; = | : Delivery or 


5 * fnding . 


If the Plaintiff does not want to recover the Thing in Specie, but only Damages, Trover is the 


e O F 
ich it uſual Action; and in ſuch Action, if the Plaintiff on the Trial offers to accept nominal Da- 
ſſeſl. zes, and accept the Thing in Specie, it may be done by Rule, Defendant conſenting and is fre- 
V the tly done; and ſhould a Defendant, Who can reſtore the Thing in Specie, refuſe ſuch Offer, the 


y will give the full and original Value in Damages. 19 
But as in this Action the Defendant was allowed to (e) wage his Law, (</ Tor this 
r it was thought but reaſonable that the Batlor truſting to the Bailee's card lp pa 
W city and Integrity at firſt, ſhould alſo truſt to his Oath in a Court of J Co. 
tice, fince the Reſtitution might have been ſecret) which being (d) 57. a. 

Ind exc-eding inconvenient, it being often experienced that thoſe who Moor 481. 
re fo diſhoneſt as to retain the Goods of another, would generally Cro- Jac. 
rge themſelves on their Oaths, occaſioned the ſubſtituting the Action Ly # 178. 


Fur, | 3 N . -. 

| % Trover and Converſion in the Place thereof, which being the „ | 
1 Aion uſually made Uſe of at this Day in thoſe Caſes, I ſhall but briefly EG ry 
Vous, ie ere oe er OO 
0 the 7 2 . ap LTH 7 Iv "_ Page 46 
innW (A) By and againſt whom Detinue lies. 45. 
e) For what Things it map be brought. 46. 


(A) By and againſt whom Detinue lies. 


Dit | SHE n 
5 if be a Pailee deliver the Goods to another, he ſhall have an Action of Rol. Abr. 
awful Detinue againſt him, / becauſe he hath his Poſſeſſion, and undertakes 23 
eſceu WF the Cuſtody, and the original Boilor may have his Action againſt either (/ ) 2 
ien te them, becauſe in him is the Property, which hoth are bound to anſwer ſpecial and 
of e ii. = PEE FD | „„ limited 
and i a 5 „ 5 | Property, as 
edi vcrier that hath Goods delivered, or a Sheriff by Fieri Fucius, ſhall have this Action againſt a 


auger that takes away the Goods, becauſe they are anſwerable in Damages to the abſolute Owner 
allt. 311. Sid. 438 Mod. 30. 2 Sand. 47. 2 Keb. 6838. Yelv. 44. Cro. Jac. 73. Dyer 98, 99+ 
„182. Vent, 52. Danv. Ab. © £64 SSH LIES PQ F321 FY eo gk 


It A. takes the Goods of C. and B. takes them from A. C. ſhall have his Sid. 338. 
tion againſt A. or I. at his Election, becauie both damnified C. in their 

king. + ee of eee | „ 1 
If i detains the Goods of a Fenze Covert which came to his Hands Na. 172. 
ore Marriage, the Huſband can (3) only bring Detinue, becauſe the Law bao 4t 
nofers the Property to the Huſband, but both ſhall join in Trover, becauſe Styl 3 
Wrong was originally commenced at the Time when the Wife was ſole; Velv. 165. | 
Lf ſuch Injury be puniſhed, the Wife herſelf, who received this Injury, (2):80 H I 
{t be Party to the Action, and the Wife's Demand is ſufficient. tu prove Goods come 
onverſion in the Defendant, ſince one of the Parties to the Action is £22 Feme 


N U ied the Goods; but if the Poſſeſſion be laid in both it is ill, becauſe if ens bog 
1 were poſſeſſed, it is in the Poſſeſſion of the Huſband only. rreiage, Deti- 
be F190 9% 17 1 of fo SEE nue only lies 


inf the Huſband, but Trover and Converſion lies againſt both, becauſe both were concerned in, 
b. Ade 69 hut or bis ae Te Tre ond Conn 
oL. II. Pyar ts | Te nt, Bon _ e 


1 


| VVißjd 


9 H. 6. 58.b. If 4. delivers Goods to B. to be delivered over to C. either 4. or C. my 
50. have Detinue againſt B. for the not delivering it over, according to th 
2 Abr. Undertaking, is an Injury done each of them. 
3 Ld.Raym - If a common Carrier carries Goods delivered to him, he may de 
5%. . oi them till he is paid for the Carriage of them. 2 1 
. Andſee2Ldso _— 3 | | . 5 


8 


(B) For what Things it may be brought. 


| {a} H. 4 JT has been (a) held formerly that Detinue will not lie for Money, w 
*. Lit. 286. leſs in a Box or Bag, nor for Corn out of a a, becauſe theſe Thin 
Crs, Eliz. Rave no Mark whereby they may be known in order to be re-deliveredy 
457- the Plaintiff. 3 ) ù 1 | ved en 
Moor 34. | 5 5 
N. Pyer 33. 2 Bulſt. 308. Rol. Rep 59, Co. Lit, Rep 24% Noy 13. L: &. vide Title Trowra 
Converſion, that Trover will lie for Money out of a Cheſt or Purſe, e... 3 
I | Butan Action for Money had and received may bg more elligible, | 
page 47 It ſeems, however, clear, that if a Man (4) lends a Sumof Money! 
71311.6:20.þ. another, Detinue goes not lie for it, but he muſt bring Deþt on the C 
Rol. Abr. tract cr Aumpſit. e . | 
006, 5 15 , OB THR s 
G Where if a Wife loſes Money at Plea, the Huſband may maintain Trover || for it, Title Tm 


* 


© f Affumpſit for Money had and receiyed may be more elligible, as there cannot be any Doubt 
Cto. Eliz. $6 where a Man comes to buy Goods; and they agree upon a Price, al 
$67. a Day for ile Payment, and the Buyer takes them away, Detinue does n 
| lie, but an A/iump/it for the Money, becauſe the Property was changed 
a lawful Bargain, and by that Bargain the Buyer way to convert the Gods 
before the Money was due; but if a Man comes to buy Goods, and ih 
agree on a Price for preſent Money, and the Buyer takes the Goods aug 
without Payment, Detinue lies becauſe the Property is not Niers zl 
therefore the taking away the Gods without Payment of the Money 154 
injurious Taking, for which the Action lies; but if a Man ſell Goods 
Payment of Money on a Day to come, and the Money be paid, and D 
SBoods not delivered, Detinue lies, becauſe the Property is in the Buyer. 
Co. Lit.286. Petinue lies for Writings in a Box, or for Writings themſelves,” tho' ad 
. Abr. in a Bax, aud tho' 1 Date $ be not mentioned, or the Delivery of 
4%. MWritings, as a Deed ; and it lies for a Huſband and Wife, for a Deed i 
which an Annuity is granted to the Wife, for every Man that has a Pr 
J In Deti- perty in Deeds may bring his Action for the (e) detaining them, 
nucof Char- | | TEE VVVUü; | | 
jers; if the Iſſue be upon the Detinue, and it is found that the Defeadant hath burnt the Chart 
| the Judgment ſhall not be to recover the Charters, ſor it appears he cannot have then; but he fad 


recover the Value' of the Land in Damages. 17 E. 3. 45. b. Rol. Abr. 607. 


S The more general the Deſcription, the better, if not too general, for if the Deſeription be pi 
e wil bempriunets” 75 50) 3-05 rin Py 


Cro. Jac. 39 Detinue lies not for a Hauſe, and therefare where the Plaintiff had «if 
T Clared de una Domo wocat' a Bechouſe, upon a Writ of Error the Judgme 
111. = eren. reverſed. + in od on 8 
Co. Lit.a86. . By the Act of Navigation 12 Car. a. cap, 18. certain Goods are pit al 
Salk. 223. dited tobe imported here, under Pain of farfeiting them, one Part to! A. 
| 3 : a T IRFICNUTS them, | 
Aber and King, another to him or them that will inform, ſeize or ſue for the fant 
e and it was adjudged that in this Caſe the Subject may bring Detiave'® 
| err fuch Goods, as the Lord may have Replevin for the Goods of his Vabe 
* * 53, diſtrained, for the bringing he Action yeſts a Property in n 
8 MT %%% . Wl 
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"Di bv es DEI 


\ 


— 


diſpoſe, 51. 
Wc) UWihat Uſords paſs a Fee in a Adi il. 53 


Life. 56. 
Deviſe. 62. 


I) Df Deviſes for Japment of Debts. 64. 
G) Ok Deviſes bn Implication. 66. 


And herein of contingent Remainders, and croſs 
menen as far as they relate to this Plate. 


And herein of Limitation of the T:uſt of a 


Dedile thereof, | 
) Df void — ; 79, And herein, 


Policy of the Law will not admit. 79. 


bake «Re 8. c. 5. and 29 Car. 2. c. 3, What 
a Revocation and a new Fn vid. Tit. 


% UUho map deviſe Lands and to whom. 49, 
B) Df what Eſtate or Intereſt in the Deviſor he may 


D) What Lords czeate an Eftate-Tail, oz ter 


1, By deviſing what the Law already gives, or what the 


| (Wb 


age 8. | 


E) Df Terms for Peazs, and uncertain Intereſts by IT 


15 Df the 333 ot Goods and Chattel N. by I * 


"Df ds Deviles of «ani of W Is 


| ) Df K Deviſes of Leaſes fo: Peazs: | 
Term, as faz as . relates to, and agrees with a | 


2. By Incertainty 1 in the Deſcription of the Thing deviſed. 1 
K | - 

3. By Incertainty 1 in the Deſcription of the Perſon to take. 

2 GY 


Ws the Deviſce' s dying } in the Hen of the Deviſor, \ | 
46. 845 


What Circumſtances are e neceſſary by this, 32 PH. 8. GI. 3 5 rn” 


. 


6 Co. 16. b. HE (a) Statutes of 32 H. 8. c. 1. and 34 and 35 H. 8. e. 6 


2 Vern. 104. Although a Wife, by Reaſon of the Subjection ſhe is under to her Hil 


* 


% TS 
* Pagezg * (A) Cho map deviſe Lands, and to whom. 


Rol. Abr. give this Power to all Perſons, except Infants, Ideots, Feme 00. is 
608.0 verts, and Perſons of ( mn jane Memoryz and every Perſon maj 
6e) That a be a Deviſee within theſe Statutes, except Bodies Politick and Col * 
Conveyance : le / 


by Will was Porate; and theſe were excepted becauſe they never anſwered the feud 
a Privilege Services, and were reſtrained from purchaſing any Lands by the Statute 


* 


anciently al- Mortmain. : | 
lowed bythe 1 5 | | 

Civil Law only to Perſons in Extremis, who had not Time nor Aſſiſtance neceſſary to make a ſom 
Alienation, and was chiefly intended Yor military Men, who were always ſuppoſed to be undet that 
Circumſtances, and therefore the Ceremonies and Number of Witneſſes required of others were dilpenki 


with as to Soldiers, though now the Rules for military. Teltaments are allowed in moſt Caſes ; but ay 


* 


Lands and Houſes, our Law gave no Liberty of diſpoſing thereef by Will, except in certain Boro 2 
and Places where ſuch Cuſtom had obtained Time out of Mind. Show. P. Caſes 147. Sir Eur Wo 
Hun erford v. Noſworthys / (4) That it is nor ſufficient that they be able to anfwer to familiar and uu 
Queſtions, Gr, Jacs 437: 6. Cs. 23-4 Powell on Dev. 145. 5 „„ If 
| : 1 | elot 


, Yet ſince the /c) Statute of Charitable Uſes it has been held that a Devi 

(1) Thing the Principal, Fellows and Scholars of us College in Oxford, and ii evi 
wht vids Succeſſors, for Maintenance of a Scholar, is a though ſuch Devik 
HeadofCha- had been Mortmain by the Statute of Wills. : tC ng 

ritable Uſes, | f Ma * 

and Morimain. Hob. 136. Flood's Cale. Lev. 284. 8. P. 


Counteſs of tos * a i» 25 N Std TH BE EH W FP | oy | 
J e lee e. band, cannot make a Will, yet a Woman, whoſe Huſband" is baniſhed i 


Progers ; for his Life by Act of Parliament, may make a Will, and act in every Thin 5 
%%% ̃ —“ ! 201 HO EET 1203151547 ah 
Baron and by : | * e 22 OY 3% 

Feme. | f the 


Cro.Bliz.z7, Alf a Huſband may bind himſelf by Convenant or Bond to permith 
Cro. Car. Wife by Will, to diſpoſe of Legacies, Sc. and this will be ſuch an (% 4M 52: 
219, 376. pointment as the Huſband will be bound to perform. 


2 Com. D 8: 56. 3 Term. Rep. 618. /d) But it does not operate as a Will, neither 'ought it ts ct o 
233 in Spiritual Court. Mod, 211, 212. See 2 Danv. Abt. 52, 513+ For the P 4 

rom him to her Legatee, and it is his Gift. od. 21T. fer Curiam. II Mod. 221. pl. 14. Vem. uthor 
245, 408. 2 Vern. 329, 330. Pre. Ch. 44, 84, 258. 2 Will. Rep. 82. pl. 18. 2 « 894, 411 $73. ( 
he once aſſents, he cannot after diſſent ; and where he is bound by Agreement to let her make a i 1 lnfa 
his Conſent ſhall be implied till the contrary appears; and what ſhall be ſufficient Evidence of àn Al tatute 


wide 2 Mod. 172, 173. Eq- Caſ. Abr. 66, 171, 172. Ld. Raym. 515. Salk. 235. Carth. 511. 12 


288, 290. Comyns 67. pl. 42. Freem. 512 pl. 687. Holt. 309. pl. 12. Lil. Ent, 214+ 2 Vern. hich | 


30 ment aſter,” '' 


Abr. 608, 912. Mod. 211, 21% 


Sen 112. A Wiſe may be a Deviſce, though not a Grantee to the Huſband, 
3 ch the Grant had been void, becauſe the Huſband and Wife are but one #9 Pant f 


$35- Will. Rep. 126. 2 Will. Rep. 144. pl. 31, 243. pl. 62, 316. pl. 91, 341. pl. 98, 364, pb 
496. pl. 158, and the above Authorities. 44.00% B 24 W 4 311. P K 3 1} ph 


Rol. Abr. A Feme Covert Executrix cannot deviſe any of the Goods, which 1 
bath as (e) Executrix, without the () Aſſent of the Huſband, or his Ag. " 


Things in | . 5 
Action, or of what ſhe hath as Executrix by her Huſband's Conſent, ſhe may make a Will, and h 
ly a Will in Law, and ought to be proved in the Spiritual Court. Mod. 211, 118. (/) 

eme Covert Executrix may make an Executor without his Aſſent, vide Moor 340. 2 And. 97 


Plow. 244 If a Feme Covert makes and publiſhes her Will, and deviſes Land Hon 

11Mod.157/and her Huſband dies, and then ſhe dies, the Deviſe is void, becaulth 
mation is founded upon the mak ing and publiſhing, which are" Poſth 
8. 6 4 ; „ 


fon in Law, ſo the Deviſe is good, becanſe it does not take Efes tll# 


the Death of the Huſband, and then they arg no more one Perſon. Bk. a0 


þ 


D E VIS E 8. 


+ An Infant cannot deviſe his (a) Lands; and therefore if one under the Page go 
ge of 21 makes his Will, and thereby deviſes his Lands, and after attains 83; 550 
e Age of 21 Years, and dies without making any new Publication thereof, ae 8 
is Deviſe is void. . | as AD - 


br, on a Trial at Bas, 11 Mod. 157. fer this vide Dyer 143. Raym. 84, (a) An Infant Male at 


maj 
Cor. \e Age of 15, or Female at 12, if proved to be of Diſcretion, may make a Will, and diſpoſe of 
eudal eir p*-rſouwsi Eſtate, 2 Vern. 469.— Other Books mention 15 or 18, at which Years an Infant 
ate of dy make bis Teſtament and conttitute his Executors for his Goods and Chattels. Co. Lit. 89, b. 


ut as the Common Law has appointed no Tine, and as this is a Matter properly cognizable inthe 
p:rituel Court, which proceeds according to the Civil Law, by which Law a Will ar 14 is good; 


lcems agreed tha! a Will made by an lufant at the Age of 14 of his al Eitate will not be 
- uw 6 Chancery, or the LS Courts 2 Mod. 315. % ae. ES. A5 19%, 283. 
pee. Rarm. 262. Vern. 255, 328, 61. 8 Vern. 8, 49; 75, 469. Pre. Ch 316. Gilb. 1 74. 
Sink 3, 209. Fitzzib. 1, 164, 196. Stra. 73, 481, 656 7, 703. 2 Stra. 847, Barnard, K. B. 223. 
rough i!2gile 110. 2Stra. 8579. Audr. 365, Fitzgib. 125. 2 Sta. 961, 2 Jon. 2404. Salk, 299; pl. 
Ear , Carth. 457. Show. 294. „ "BY: 5 | by , 2 150 of ; 1 3 4s 


If there be two Jontenants of Lands, and one of them deviſes that which Lit. SeQ. 
elongs to him and dies, this is a void Deviſe, and the Deviſee takes no- 287, Perk. 


Deng, becauſe the Deviſe does not take Effect till after the Death of the cl. ge. 
| rher ev nor, and then the furviving Jointenant takes the whole by a Prior Title, 
j iz. from the- firſt Feoffment; but in this Cafe, if the Deviſor ſurvives 


he other Jointenant, then the Deviſe is good for the whole, becauſe he be- 

bg the ſurviving Jointenant has the whole hy Survivorſhip, and then tlie 
'ords of the Will are ſuffic ĩent to carry the whole Eſtate; beſides, at the, 
ime of making the Will, though he was not ſole Tenant,” yet he wag 
iſed per Mey et per Tous i and it is impoſſible to fix upon any particular 4: 1+ 
art which he meant to deviſe, becauſe he could not then call ane Part of 
he Land more his owh than another, and the moſt genuine OConſtructioctn. 
ems to give the whole Land, ſince he was ſeiſed per Tout of it at the Tine 
fue PPP VVV 
It has been much doubted whether a Deviſe to an Infant in entre ſa Mere That ſuch 


wy je good, becauſe A is not in Being to take at the Time of the Death of the? Dale is 
deviſor, and ſince by the Deviſe 92 Perſon is to take ( immediately after Fol 


he Death of the Deviſor, the Freehold cannot be put in Abeyance by the ſappented“ 


« no Pct of the Partics. „ bythefob 
ri pb 5 | WE: r, 1; JO 

er. uthorities : Dy+x 303. 11 H. 6. 13, Bro. Neviſe 320. Sa'k. 231. pl. 10. Moor. 637+ 123 Mod. 
111 7. (5) It js ſaid by Finch Lord Keeper, that at Common Law, without all Queition, a Deviſe to 
ce 3 | Infant is Yeatre ſa Mere is good of Lands deyiſeable by Cuſtom. but the Doubt ariſes upon the 
m Al tute which enacts that it tha u be lawful for a Man by Will in Writing to deviſe to any Perſon 
; 1 Perſons. 2 Mod. 9-4 Poſtbumous Children, how -nabled to take a Comingent Remainder 
ern. 


hich hath no Trull-Eilate to preſerve it, ſee to & 11 V. 3. c. 16. | ; 1. 
Others (c) of as good Authority hold that ſuch Deviſe is good, though. , ©. 

he Infant be 206% at the Death of the Deviſor, and W Freehgld l c) AMgor 
all not be in Abeyance, but ſhall deſcend to the Heir at Law in the mean De 1 
« 5 ies 103 ä 1 , oo # ; * ORE 

| Bull, 273. 


ime, FRET 7 "4 If; 7 
0 TEE f 5 ko h Raym. I63. Keb. 851. 2 


751 | But all agree in this, that a Deviſe to an Infant, when he ſhall be born, Sid. 153, 
94 eben God ſhall give him Birth, is a (4) good Deviſe, and that the Free- XL. aud 


old ſhall deſcend to the Heir at Lan in the mean Time. 2 
C Raym, 164; Fresm 2,4 (4) So if A Devile'to an lufafit is Fentre /# Mare, with a N 


. 


my ation of the Wilraſter his Birch, Cro. Ez. 4233, 2, oa] 

i VEE TT.” 9) F< At; T » 14.9 e COLT III pe: Hop is A 5 ieee 
cauſes So it is out of Doubt that if Land : dey iſed for Life, the Remainder to Mer 637. 

| are Poſthumous Child, that this is a good contingent Remainder, becauſe there 3 aud 


52 Perſon in Being to take the particular Eltate ; and if the contingent 1, 408. 
emainder veſts during the Continuance of the particular Eſtate, or eo in- 4 Mod 359, 


Kr % that it determines, it is ſufficient. | Salk. 227. 
| ; - - | a 1 ; 309. 
m. Nee and Long, vide 10 & 119+ 3. c. 16, 8 Vin. Abr. 87. pl. 1a. and Head 2 and Reverſion. 

N ; ; > F Ce. 


PENIS ES 


Page 51 * A Deviſe to an Alien, ſo to the Heir of an Alien, is void, becatſe y 
Lev. 9. Alien, according to the Policy of our Law, can have no Heir, either to f 
fcb... 16139 a7 
ard may TI: 1 & 2 4 8 33 
de a Deviſce of Land though he cannot take by Deſcent. Dyer 323 But a Monk cannot be a Dei 
of Land. Dyer 323: But as to religious Perſons Who are diſabled from making a Will, or taking h 


Deviſe, vide Rol. Abr. 602. | | : by l 
1 e . f 3 3 3 | F 1 FS 4h 4. 


) Of what Eftate or Jntereſt. in the Deviſor | 
r {NT 


Co-Lit-11t- N the Common Law, no Lands or Tenements were deviſeable, exc 
2 by particular Cuſtom; neither could they be transfer red from oney 
(AA Becauſe another but by ſolemn Livery and Seiſin, or Matter of Record; the (0 try 
It was pre- Reaſon hereof ſeems to be owing to the Nature of the Feudal Tenures; 
ſumed that by theſe, hou the Lord had given Lands to his Tenant and his Hei 
the Teſtator Fhich were Words of Limitation, and appropriated to meaſure out f 
| ng pa Length and Continuance of the Eſtate; yet as they were underſtood the Hd 
remis that of the preſent Tenant who came in by the Donation of the Lord, the I. 
he would nant could not Deviſe them even to his on Heir, thereby to make hin; 
not doin his Purchaſer, and ſo deprive thd Lord of the Profits of Wardſhip, Marrig 
Fiealeh, that and Relief, which were incident to the Feudal Tenure; much leſs coul 
| kn the deviſe them to a Stranger, who perhaps might not have Ability of Min 
Diſtemper or Strength of Body, though the one was requiſite to aſſiſt his Lord ink 
of his Mind Courts, and the other to defend his Perſon in the Field, © 


by the An- r „ op as vis 91 e ; 
guiſh of his Diſeaſc, or by ſiniſter Perſuaſion, to which he was more liable in his Illpeſs that mg 
other Times. Roll Abr. 608. | | ; ins Hae 114597. % Ao 


0 AM. 1. But an Eſtate for Years might have beers devifed at 8 Law, i 


os Abr. this as now was only confidered as a Chattel, and formerly was of u Fe 
ſhort Duration. 12 e „ | {tate 


Plow. 343. The Statute of 32. H. 8. c. 1. which firſt introduced this Diſpoſition 
Lands by Will, requires that the Deviſor ſhould have a proper Title 
In tereſt in them for that Purpoſe; and therefore if a Man deviſes Land, 
which he has nothing, and after purchaſes them, ſuch a Deviſe is void, i 
_ #11, ee Deng oo the Statute of Mill,, for he is not a Perſon having as the d 
Binn. ute 8. | i 6 1 5 | > 
Salk-237- 80 where a Man devifed to his Wife all ſuch Sums of Money, Lan 
. 16. _Tenements, and Eſtate whatſoever, whereof at the Time of his Decealel 
: pf wk ſhould be poſſeſſed, and after the making of the Will he purchaſed La 
rene i Gavelkind, and died without 7 77. any new Publication, and 11 
Fitzgib.231. held that thofe new Purchaſed Lands did not paſs; for they were not ſu 
 Bunter and the Time of making the Will, and the conſtant Form of (c) Pleading 
"Cot, a  thatthe Teſtator was ſeiſed, and that being ſo ſeiſed, Sc. which at leal 
. And af. an Evidence of the Law, and there is no difference as to Lands deviſc 
firmed in dy Cuſtom or by Statute, but ſuch Deviſe of Things perſonal is gu 
R tho' the Teſtator had them not at the Time of making his Will, been 
| $hading in they goto the Executor, to whom the Will is only Director. 
Deviſe it muſt be ſhewn of what Eſtate viſe wp 2" FFC 
Tü $30. and that he Grd filed of that Eat rig yg * a Time K the Wil 
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5 * Vn A 
* If A makes his Will, and thereby deviſes Lands, and is afterwards diſ- * Page $2 


uſe 1 


0 {4 iſed and dies (a) before Re- entry, the Deviſe is (o) void. 


: Iv, * e 39 l. & 8.b- 
9 1 82 | 777000 32 $ FOO oo, 7 9 annum Mod, 417 
p. (a) But if he re- enters the Deviſe ſnall be good, for he was ſeiſed ab. initio. Salk. 238. (5) 
ut if the Father deviſes Lands to his youngeſt Son, and the eldeſt Son knowing thereof enters into 
le Lind and diſſeiſes the Father, and ſo continues till the Death of the Father, by which the 
ill is void, yet becauſe it was made void by Deceit and Covin, it ſhall be made good in Chancery · 
ol. Abr · 378 · r Lord Chancellor, in the Caſe of Boſwell and Emery. 4 oro get Diu | ö 


. „ 5 , 5d e ie nen Safi 

A. agrees with B. for the Purchaſe of Copyhold Lands, which were Chan. Ca. 39 
\rrendered out of Court to the Uſe of A. but before Admittance 4. dies, ©: 2 

vas ſeiſed of other Copyhold Lands, and after the ſaid Contract with 2 a. 

. had made his Will, and deviſed all his Copyhold Lands to 7. S. And ita Chan · Ca 


ſi 
ung 


as ruled that the Copyhold Lands agreed for, . paſſed by the Will, for 144. 
fter the Agreement the Purchaſer might in Equity recover the Land, and 
blige B. to execute a Conveyance, and till ſuch Conveyance executed the 
7endor ſtood ſeiſed in Truſt for the Purchaſer as he ſhould-appointz and  / 
eretore if after Articles agreed on for a Purchaſe, the Purchaſer deviſes © 
e Land, and dies before a Conveyance executed, yet the Land paſleth in 

quity ; for though according to the ſtrict Notions of Law the Deviſor has 

ot Lands within the Statute till a Conveyance be executed, and he there- 

becomes ſeiſed of them, yet after Articles of Purchaſe the Purchaſer ' ES 
nly is conſide red as Maſter of the Land, and therefore in (e) Equity will (c) That an 

e allowed to diſpoſe of them. | =P | 7. {equine ” 


14 


F . M Ent 7 Intereſt isa 
| well deviſable as a legal Eſtate. 2 Vern. 679. adjudged. 


So where a Treaty of Marriage Articles was entered into, whereby the Abr. Agg. 
um of 7ool. being the Wife's Portion, and pool. more added to it on pl. 8 : 
he Part of the Huſband, in all 1400/. was agreed to be laid out in the — Gar 
urchaſe of Lands to be ſettled on. the Huſband for Life, Remainder to . ab 
e Wife for Life, Remainder to Truſtees, to ſupport contingent Remain- Will. Rep- 
ers, Sc. the Marriage takes Effect, the Huſband dies without Iſſue, and 17% pb 42. 
fore any Purchaſe made purſuant to the Articles, having firſt deviſed all? EA. Os 
is Perſonal Eſtate to the Defendant, who was his Wife, and all his Real We Ps 4 
{tate to the Plaintiffs, who were his Nephews, and one of them his Heir 52g. * g 
t Law, and made his Wife Executrix; but took no Manner of Notice of Lingen and 
he 1400/, | On a Bill brought by the Plaintiffs to have this x400/./as they S,, de 
ould have the Land, if the Purchaſe had been made purſuant to the Arti- "I LIT 
les, for the Wife took more by the Deviſe than ſhe would be intitled to %, and. 
der the Settlement, had it been made; and therefore it was argued that affrmed by 
it were to be conſidered as Lands, ſhe could not have both; the Deviſe Lord Conpe 
L the Perſonal Eſtate being more than an equivalent, and therefore a Sa-Fer. 5 
ceaſe H faction; and it was held by my Lord Chancellor, that as this Caſe is, if a 
d L urchaſe had been made even after making the, Will, though at Law fuch 
dus ands would not paſs; yet in this Court there could be no Queſtion: but 
ot / u e Plaintiffs would have the Benefit: thereof by the Relation to the Articles; 
ding d though no Purchaſe was made, yet by the ACN the 1400). is to 
t lead looked upon in a Court of Equity as a Real Eſtate, and as ſuch muſt 
eviſcad o to the Plaintiffs. - ais ng Oe NO an „„ Kos 40074 
is en Guardian by Knight's Service might have deviſed the Ward of the + 
ap dy and Land; ſo of a Guardian in (4) Socage.” 1 #6: 26 E. 3.6$- 
„ne t a OR A I LAID ing os 
_— Nor-. OO ut A ipeci } | 11 : ua » 2. Fo 
ay. de the Cuſtody of the Ward by Dece.ov Wi, to py vider. Vaughe 16. 
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sf Page $3 Tenant (e) in Tail to him and the Heirs of his Body, with Reverfmn 
Le expectant in Fee, (4) cannot deviſe the Land in Fee to another, tho h 
n dies without Iſſue, becauſe but a mere (c) Poſſibility, and not grantable or 
r 

viſe hall be good by the Statute of Charitable Uſes, by Wuy of Appointment. Duk. Charitable 
2 2 Vern. fd /b) 31. Aff. f.  adjudgetl, but à E: Ravionew added. Whether fich; 
Reverſion could be deviſed by Paret within the Cuſtom, Styl. 409, 410; dubitatur. e) But a Remaiy 

der after an Eſtate - Tail may be deviſed. 2 Aſſ. bo, Bro. Deviſe 42, Fitz. Aſliſe 259. 
. br HE RE 5 Bi : | : 5 5 A 


3 Lev, az7. A Man ſeiſed in Fee deviſed his Lands in Truſt, to ſell Part for Pay 
Biſhop and ment of his Debts, and till his Debts were paid, to pay 1001. per An, u 
Fauntaine, his Natural Daughter M. and after the Debts paid, 3001. for her Liz 
| . ee - and if ſhe have Children, to convey ſucceſſively to thoſe Children; but i 
the aff. ſhe die without Iſſue, then to convey to the eldeſt don and Heir of J. S. hi 
anceof Trely Nephew, and the Heirs of his eldeſt Son; but if he claim any Thing du. 
C. J. and ing the Life of M. then both Father and Son to be excluded from having 

Powell, J. any Thing out of his Eſtate ; the eldeſt Son of J. S. was A. who had tw 
Siſters, F. and 7. A. died, leaving Iſſue J. who in the Life vf M. deviſe 
the Lands in Queſtion to J. S. and died without Iſſue, and after the Death 
of: M. without Iſſue, the Truſtee conveyed to the Siſters of H. and their 
Heirs; and it was held that this being but a mere Poſſibility during the 
| Life of M. the Deviſe was void, and the Lands well conveyed to the Siſten 

| 5 of B. | | — | : . 

nere FJ. S. who was to have had a conſiderable Advantage by a Willz wa 
x6, Drew "drawn in by Fraud and falſe Suggeſtions to make a Compoſition for hi 
and Merry, Intereſt, and to give a Releaſe ; afterwards J. S. being ſenſible of the 
2. Fraud, makes his Will, and thereby (after other Legacies) he deviſes al 
tthe Reſt of his Goods and Chattels whatſoever to his Wife, upon Cond: 
ton that ſhe paid all his Debts, and made her ſole Executrix ; and it ws 
held that his Right to ſet afide the Releaſe was deviſable, and the Word 

{+> proper wr that Purpoſe. Mm ro gw | 
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00 What Words paſs a Fee in a Will, 


Cali 6b. AM L'THOUGH-a ſet Form of Words, and the Word Heirs parties 
| Bulſt, aaa L larly, are neceſſary in Deeds to convey an Inheritance, yet may the 
Bendl. 11. be diſpenſed with in Laſt Wills, at which Time it is preſumed that the Tel 
3 nne tor is ineps Concilii; hence great Regard is paid to the Intention of ti 

3 Teſtator, and ſuch Intention is to Se. in all Caſes where it can ſquan 
alen. with the Rules of Law; therefore it a Man deviſes Lands to another in eviie 

petnum, or in Feode Simplici, or to him and his Aſſigns for ever, or to hit 
and his, or that ſuch a one ſhall be univerſal Heir; in all theſe Caſe, f 
Fee paſtes by the Will; for it is evidently the Deviſor's Intention that th 

POET 1 ers . beyond the Life of the Deviſee, / 

Rol. Abr. S0 if A. deviſes Land to B. ta give, ſell or do what he pleaſes with it 
834. 10 erte fps of the Deviſer convey a Fee 2 9 if the 

4,04 ords were to B. or Sanguini ſuo, they would paſs a * the 

Blood runs thro' the Collateral as wall 5 Lineal <> nay k 17 8 

5y the Wat 


Cro.Jac.4i6 A Deviſe to a Man and his Sueceſſors carries a Fee; for 
Kol. avs Sutce/ort is intended Heirs, quia Heres ſuccedit Patri. * 
835. | 1 1 
3 Ack. 617. Tearne Cont, Rem. 169, 350. Cowp. 234, 410, 833. 848. Doug. 266, 340. 
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+ If a Deviſe be in thele Words; 1 releaſe all my Lands 40 nd * 84 
eirs, 4. has a Fee-ſimple ; for where the (e) weer er nee 2 
ears, the Law, diſpenſes witha Form in a. Will. ; Fr ' ll poet b 


hall have my Inheritance, if the 135 W it, or that 1 8. hall be Heir of 1 my Loss Sr e 
e ſufliciens io convey a Fee. Hob. 2. 1 3 | 


If Lands are deviſed to Truſtees, without any Words of Limitation to Abr.Eq. 176 
upport the Truſt of Eſtates of Inheritance, they by Implication muſt have 8 * 
n Eſtate of Inheritance ſufficient to ſupport the Truſt, for., | there is n0 e, Pe 
Difference between a Deviſe.to-a Man for every and to a Man upon Truſts and | 
vhich may continue for ever. 6. 21 Ms . n 
It a Man deviſes Land to his Wife for Likes, ang after hor Death to his = > 
three Daughters, equally to be divided, and if one dies before the other, g 4 
Ihen one to be Heir to the other, equally to be divided; this laſt 3 gives 
Fee to the Daughters, for the Word Heir is Nomen operati vum, and chiefly . 
na Will ſhall be n in its full . and then it reaches the moſt re- 
note Heir. 
A. deviſes Land to his gon and Heir, and if he dies before his Age of OY 
i Years, and without Iſſue of his Body then living, the Remainder oven, ,,. 
te ſurvives the 21 Years, and ſells the Land, and the Sale was adjudged - 
ood, for he had a Fee-ſimple preſently, the Eſtate- Tail belag t commese 
pon a ſubſequent Contingency. Pars otter 
| of A. deviſes Land to'B. for Life, the Rechainder to C. paying eech 255 9 "Caſe 
zums in Groſs, C. hath a Fee, tho' all the Sums together do-not amount to Cre. 3 
he Annual Rent of the Land ; for the Deviſe ſhall be intended for his Be- 
cfit; and if he had only an; Eſtate for Life, he might die before he would j 
eceive the Legacies out of the Land, and conſequently be a Loſer, which 8 841. 
ould never be the Intention of the Teſtator; and therefore, Wherever 8 
here is a Sum in Groſs to de paid, the Devine dan a Fee, en be e in On a. 
vet dn the Vaine HEE FRG: 5 W ie , Cowp. 43. 
| * 657: 1 Term. Rep. 411. 2Term Rep, 656. 3 „ 20g 260 


80 if A, deviſes Land to B. in Conſideration that B. will releaſe 1007. Bendl. 15. 
ue to him to Executors of A. B. has a Fee-fim leu on his Releaſe of the | 
debt; for the Deviſe ſhall be intended for his Benefit, and an «ſtate 
or e might be determined before he could receive tool. out of the 


artis If a Man deviſes 1000. in ” cies, to be paid within a Lear to ſeveral 22323 i 
y ther crſons out of Land of the Value of ol. . and then deviſes the ” 3 
ie Te nd to another, the Deviſce has a Fee in the Land; for tho' the Deviſe | 

of tee not to him, paying 1001. yet fince he muſt take the Land ſubject to the 

ſquan arp of the Legacies, he muſt have 2 Fee to have any Benefit by the 

in pa. er | 

to hit But if 4: deviſes Lands to B. paying ſo much, or ſuth Sums out of the 6 Co. 16. 

aſs, I rofts of the Lands, the Deviſee takes but an Eſtate for Life ; for altho' l 

hat de takes the Land charged, yet he} is to 125 no >) facther than he receives, ther the | 


id ſo can be no Loſer. . Word 

| dodut ot 
general, and not mentioning any cortla Tin) fois: ths Laſitaay upper paſſes a Fee-fim 6, 
& vid a Vern. 106. 3 Bare 62. unn 22. n 43. af : N 


So if the Deviſe hed le to B. paying an 1 Sue: to anc this cbs 
been an Eſtate for Life, ve he nw; Pay: en, ol the: yearly e 411. 


yith it} 
jf tt 
uſe the 


e Wel 


ithout any Loſs to e in eie 

A lay 4? 1 724 ee od en ew lead Fee the 
4. to 4 t 5 tion might there be 
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If 


f 


| DENUGSEY. | 
ee Mun deviſes to his vounger Brother all his Lands, Tenements, and 


„ ET ET 6 , . | 
Soars 7- Hereditaments, and all his Perſonal Eſtate, and whatever elſe he had in th 4 
| 0 425 World, and makes him Executor, deſiring him to pay his Debts and Legs Rep 
pl. 13. | cies, the Deviſee has a Fee-ſimple by theſe Words. 33 : 
. on a ſpecial Verdict, in C. B. Hil. 8. Ann. Fearne Cont. Rem. 30). Dow, enc 
756. Cowp. 234, 309» 410, 797» 833. % On 
* Page cs If a Man deviſes 501. to be paid in three Months, and all the Reſt an Wh 
2Vern: Fl Reſidue of his Real and Perſonal Eſtate whatſoever he gives to his death ple, 
Murray and beloved Wife, whom he makes ſole Executrix, by theſe Words the Wit * tþ 
We haas a Fee-ſimple in the Lands. JJV paſſ 
Pre.Ch-264+ So where the Teſtator; being ſeiſed of Copyhold and Freehold Land, Call 
4 Mod. 39, deviſed all the Reſt of his Eſtate, whether Freehold or Copyhold to his Wir he 


_— Lou and Children, equally to be divided between them; and it was held that the 


3 Danv.175. Word Efare muſt ſignify the Intereſt he had in the Land, and ſo paſs a Fe ＋ 
L 12. 5 ORE 03 Bred ENS Fea 1 Fonts 

14 Abr. 177. pl. 16. Salk. 234. pl. 13. 3 Mod. 45, See. Swinb. 152, 153. Cafes Temp., Tak 
10, 157, 285, 286. Ld. Raym. 187. 2 Ld. Raym. B31, 1325. Vern. 340. Pre. Ch. 37, 204, 47, 
77, 87. 2 Will. Rep. 335. pl. 96, 523- pl. 169. 3 Will. Rep. 193. pl. 47, 295+ pl. 74, 386. Comps 
337. pl. 171. that the Word Efate paſles the Intereſt or Fee in the Lande, vide Styl. 281. 2 Lev. yt. 
Mod. Io0. 2 Chan. Ca. 262.— If a Man deviſes Lands to A. for Life, and after his Deccaſe, the 
whole Remainder of theſe Lands to B. theſe Words. paſs a Fee in the Remainder to B. by the manifct 
Intention of the Teſtator. Lutw. 762.—A Deviſe of all a Man's Real and Perſonal Eſtate paſſes a Fe: 
in the Real Eſtate, adjudged between the Counteſs of Bridgwater and Bolton. Salk. 236. pl. 15. 6 Mob 
106. 8. C. adjudged, and largely debated. e „ 


Abr. Eq. 178 A. a young Lady, being in eight Days Time to be married to the Defen- 
Barry and dant, being taken ill made her Will, and after ſeveral ſpecifick and peci- 
e niary Legacies deviſes in theſe Words: Item, I give and bequearh all m 
pal eite Land ani Eftate in Upper Cateſby in N fam Lie with all their A. 
the Rolls. purtenancer, to William Edgworth of Sr. Margaret's, E/q; and made himand 
Sees Will. Mrs. Rudge Executors and Reſiduary Legatees, and died ſeiſed of a Re 
Rep: 524 Eſtate of the Value of 2000. per Arn, and poſſeſſed of about 3oool. Per: 
ſonal Eſtate, and the Plaintiff's Wife was her Siſter and Heir; and the 
only Queſtion was Whether the Defendant had an Eſtate in Fee, or only for 

Life; and it was agreed that a Deviſe of all his Eſtate would have paſſe 

a Fee ; but a Difference was endeavoured between ſuch a Deviſe of all his 


Eſtate generally, and a Deviſe of all his Eſtate at ſuch a Place, that this 80 
was only a Deſcription of the Place where the Eſtate lay, and no Deviſe fare « 
the Intereſt which he had in that Eſtate, .farther than for Life: and it ws MW (c) 1 
agreed clearly, that a Deviſe of all his Lands would paſs only an Eſtate for an E 

Life, and not the Eſtate in Fee which he had in thoſe Lands. But the Maſter ; 
of the Roll; was clearly of Opinion that he had an Eſtate in Fee, becauſe the . 5 
Lands paſſed by the firſt Words, and the Intereſt in thoſe Lands by the { Vs 
cond; and if the Word Eftate meant nothing more than the Lands, it would BY 
be uſeleſs; but if the Deviſe had been of all his Lands or Eſtate at ſuch? Bu 
Place, he thought that would have paſſed the Fee, but would have been ti an E 
ken according to the common Acceptation for his Lands at ſuch a Place; ſigns 
but as this was, it muſt be a Fee, and decreed accordingly. had | 
Cro Car- hut where a Man ſeiſed of Black Acre in Fee by Mort ge, which vs If 
498 MY forfeited, and of White Acre as his own Inheritance, deviſed White Ac Body 
andMerry- to his Brother, and then deviſed all the Reſidue of his Goods, Leaſes, Mon: alen 
land. gages, Eſtates, Debts, ready Money, and other Goods, whereof he us imi 
Roll. Abr. poſſeſſed, after Debts and Legacies paid, to his Wife, and made her Et the ! 
5 180, cutrix, and died; and it was held that this was no Deviſe in Fee to the Wi yet h 
ee of the mortgaged Land; for the Word Efate is coupled here with Cha- by th 
24 Comp. tels, which ſhew that he meant only Eſtates for Years, and the rather be be 2 
206. cauſe the Words whereof he was palſeſſed ſhew that he intended only be m 


g 
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ive her Chattels, and the Mortgage -Money, and not the Inheritance 
Enn t 1086 98 7 OO OY 
Rep. 411. 2 Term Rep. 456, 653. 1 ly. Bl. Rep. C. B. 1. 9 Term Rep, 356. ; 


} 


| * Why ſhould it not have pailed, und x the Words, Mottgagees Eftates, as it ſeems "A me, he in- 
ended to give her all his Intereſt, Right and Title? | as + 


A. deviſed his Houſe or Tenement, wherein J. S. dwelt, called the Cro; Car- 
White-Swan in Old- Street, to J. N. for ever; this carries the (a) Fee -· ſim- 29 
ple, and though F. S. had but a ſeparate Apartment in the Houſe, and 

the other Rooms were inhabited by other Perſons, yet the whole Houſe 1 5 lang 
paſſed, becauſe the Houſe in which he dwelt was deviſed, and which was 7 age $0. 


called the M ite- Stan, which Sign extending to the whole Houſe, ſhews tg 


Wie he Intent of the Deviſor. | : I And.188. 
t the „ 3 3 3 3 re. 2 a Tem 
5 . $02. in Margine. (a) A. deviſes in theſe Words; I vive, ratify and contirm all my 

„ Eftate, Right, Title, and Intereſt which I now have, and all the Term or Terms of Years; which 


— 


Tak now have, or may have in my Power to diſpo© of. after mv Death, in whatever I hold by Leaſe 
5. « from F. P. and alſo the Houſe called the Bell Tavern, to B. and it was held by three Judges 
, Rep againlt Holt, that the Deviſce took an Eitate in Fee in the Bell Tavern. Salk. 234. 
omyus AA 


oy * : is 
828 ” 5 * Þ 28 4 * ** 
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(D) What Uords r- an Eſtate-Tail, or tor 
CF {is of e 


efen- | e 85 os on ge or Wt | 
vecu- Bl AN here the former Rule will hold good, that the Intent of the De- Bro Nit. 

ll m viſor will ſupply the Want of thoſe Words which are neceflary in a D-viſ x, 
r Ap Conveyance at Common Law; and therefore (4) if J. deviſes Land to B. Co. Lit 9. bh. 
nant BW and his Heirs Male, the Law will ſupply theſe Words, of his Body, and 2 * 


make it an Eſtate-Tail. | Vert. 228, 


Per | Es | | zz 
d the Head of Eſtates - Tail. (I) But a Deviſe cannot direct an Inheritance to deſcend againſt hs of 
1 Law; and therefore in this Caſe if J. hath lſſue a Daughter, who hath Ifſue Bag he ſhall never 
Y inherit ; for the Rule is, that whoever claims as Heir in Tal- Male, mnt convey his Deſcent 
op whlly by Heirs Male. Rol. Abr. 835. Vent. 238. vide Lit. Deſcent, e 
b 


So a Deviſe to one and Semini ſuo creates an Eſtate-Tail; ſo if Lands , 
are deviſed to one, and if he die before Iſſue, or if he depart not leaving ern 266. 
(c) Ifſue, or if he die, not having a (4) Son, all theſe Limitations create Abr. Eq. 


12 an Eſtate -Tail. 8 ee 
Laiter 3 bs | 

ſe the G14 to take my Son K. before he ſha'l have Iſſue of his Body, fo that the Lands 3 Len 
he ſe rok this is an Eitate-Tail. Owen 29. adjudged. (4) For the Word Son is No wg 
yould . Fer i i ; | Cullectivuns 
uch: Thats! „ r 

* But if a Man deviſes Lands to another without more Words, this is but Co. Lit g. b. 


an Eſtate for Life; and if the Deviſe had gone farther, to him and his Af. Fro. Title 
ſigns, theſe Words of themſelves had not enlarged the Eſtate ; but if it 3 33. 
ol, A 


3 had been to him and his Aſſigns for ever, it had been a Fee. 2 Abr. 
on If 4. deviſes Lands to his eldeſt Son J. S. and the Heirs Male of his 5 28. 
Mort Body for the Term of 500 Years; provided if he, or any of his Iſſue Male, Moor. 77. 
en the Premiſſes, then to remain over, this is an Eſtate-Tail, and the S. C. 
Hon Limitation for 500 Years void; for tho' generally a Deviſe to a Man and 
fre the Heirs of his Body, for 1000 Years, is a Term, and not an Inheritance; 

oder yet here the Teſtator's Intent was that it ſhould be an Inheritance, becauſe | 

er be- by the Proviſo he took Care to advance the Iflue of J. S. but if it ſhould © , 
* a Term, then by the Deſcent of the Inheritance on J. S. the Term would OF 
"yin - e and the Iſſues would be unprovided, for F. S. might alien the 


A. ſeiles 


'D EE NTW £4 4. 5 


RoL Abr. A. ſeiſed in Fee of a Houſe and Lands belonging to it, deviſes the Moien 
$34” ol the Houſe to his Wife for her Life; Item, he deviſes the other Moiety of 
the Houſe to his ſecond. 8on; Iten, he deviſes the ſaid Houfe, and all the 
Lands belonging to it, to his ſecond Son; yet the Son took but an Eſtate for 
Life; forthe ſecond Deviſe to the Sen had its Effect by conveying tint 
Moiety of the Houſe, and the Land which he had not by the firſt Devil 
and there are no Words in the Will to create a larger Eflate, @ 
Cro. Lia. A. having Iſſue two Sons, deviſes Black Acre to the eldeſt, and White 
48. Acre to the youngeſt; and if either of them died, his Acre fhould $0 to the 
©... Saryivor, and farther deviſed (having two Daughters) to each of them 19, 
it was adjudged the Sons took but an Eſtate for Life; for though the Conſ. 
deration generally gives a Fee, yet where there are expreſs Words to deter. 
* Page 57 mine the Intent of the Deviſor, (which is always the Rule in * Wills) there 
the Deviſe ſhall be (a) conſtrued accordingly ; and here it is provide 
(-) jo * that after the Death of either of them the Survivor ſhould have both Acres 
pond gave: B. which declares his Intent that they: ſhould have it but for Life, notwith. 
2 — ſtanding che Sums appointed to be paid to the Daughters. 
| —_ but Eltates for Life, for this can mean no more than that they ſhould ſeverally occupy the Lay 
Rol. Abr. 834. | | 


9 Co. 128. If A. deviſes Land to his Son B. and if he hath Iſſue Male of his Body 
Owen 29. lawfully begotten, then that Iſſue to have it, and if he hath no Iſſue Male 
2 then to others in Remaigder ; by this Deviſe B. hath. an Eſtate- tail; for 
. ere the Deviſor faith, if he have no Iſue of his Bedy, then it fhall re 
main over, that is as much as if he had ſaid, if B. dies without Iſſue Male, 
which had been ſufficient to create an Eſtate -Tail in him. 
Cro. Jac.” A. having two Sons B. and C. deviſed Blackacre to B. and his Hein, 
695. and Wiutearre to C. and his Heirs, and farther willed that the Survivor of 
Cbadech and them ſhould be Heir to the other, if either of them died without Iſſue 
Cowley. though the firſt Words were ſufficient to paſs an Eſtate in Fee, yet the ſub 
Pollex. = ſequent Words correct them, and paſs only an Eſtate, Tail, and the Re 
4 * mainder in Fee was not contingent, but executed, each Son being Tenaat 
2 pms {6 Tail of the Part to him deviſed, with the Remainder to the Survivor in 


— 


2 It ——5ð • 3 — es 


— 


——— * ETON - = — — — — — =_ — = rr ITE — 
Pre * 1 2 * 2 - — = —— tw — rr * 

a bc: 2 = x whe on ag” INC. CITIES 9 3 1 i —— — * A 

5. eb * . Te IE S * * « l a 
n 2. — . at... A £ n T RR : A 1. IS 
4 2 R... & "WV 8 DP — . 4 

— — 
o — > = — — 


— Yo 


8 — — 

a by. "WY 5 * 2 

. 
— * -— x A 


777. Fearne C. R. 170. Doug. 53, 265. 18 
Cro. Jac. | A Man deviſed all his Fee Lands to his Wife for Life, and after her Death 
an _ to A. B. and C. his three Daughters, equally to be divided; and if any 
Rol. Abr. them die before the other, then the others to be her Heirs, equally tob 
6 divided.; and if they die without Iſſue, then to others named in the Will; 
Pollex. 487. adjudged that the Daughters had an Eſtate - Tail. 
Doug. 254, . | | [35 OE | | 5 
- Noy 64. So where the Deviſe was to a Man and his Heirs, and if he die witholt 
Dyer 330. Iſſue, that then the Land ſhall go to A. and B. or the Survivor of them; 
Kol. Abr. | adjudged an Eftate-Tail in the fir Deviſee, for in theſe Caſes the (6) Ei. 
_— tent of the Word Heirs is confined to the Deſcendants or Iſſue of the Bod' 
CO ndeviſed of the Deviſee, ſince otherwiſe the Limitation over cannot veſt accordi 
Land to 4. to the Intent of the Deviſor, for even in Wills they will not allow a Lim 
His Son ſor tation of a Fee upon a Fee. 5 9 | 
after his Deceaſe the Remainder to his Heir for-eveh. oth ether e 
Eſtate- Tail in A. for though the fi, Deut . | Peel 2 3 ie him Fee e 
the ſubſequent Words to bis Heir Male, ſhew what ſort of Inheritance Ty Deviſor in ls 
Bulſt. 219 to 223: Whiting and Wellins. Rol. Abr. 836. ME AN of Th Ee 


| 90 Abr. If a Man deviſes Lands to his Wife for her Life, and after to her 9% 
8375 and if he dies without Iſſue having no Son, that then J. S. ſhall have . 
the Son by this Deviſe takes an Efate in Tail-Male, for though the 
to the Son, and if he dies without Iſſue, had been a good Tail general, F 
when the Deviſor went further and ſaid, having no Son, he _—_ by 
EE | pla 


bd — 22 — 
— * r TI Ds 
r Chas 
" gp In 


FV 
Jained what fue be intended ſhould inherit the Land, and limited it t 


diety | ] 
ly of he Iſſue Male. : | apt a hen 2 
| the J. having Iſſue B. and C. deviſed ſome of his Lands to B. his eldeſt Son, oro. Car. 
e for .nd the Heirs of. his Body, after the Death of his Wife, and if B. died living 185. ? 


his Wife, then to C. his Son, and deviſed other Lands to C. his Son and the * 

eirs of his Body, and if he died without Iſſue, then to remain over; B. Bulſt. 230. 
lied in the Life of the Wife, yet adjudged that C. could not enter into 8. C. 

the Land, while any Iſſue of . remained; for the Words, B. died living Vent 230. 


le Wife, did not abridge the Eſtate-Tail which was given by the former 7 434- 


1 10, Words, becauſe the Teſtator could not be ſuppoſed to int end to prefer a fl. ap. 
nl. ounger Son before the Iſſue of his eldeſt, eſpecially when he had in the for- 429. Bae : 
leter. mer Part of the Will ſettled it on the Iſſue of the eldeſt, and made the ſame 2 ika 
there proviſion of other Lands the ſame Way for the youngeſt Son. e So 

vided A. ſeiſed of Lands deviſed them to his Wife, if ſhe did not marry, but ns by 
deres if ſhe do marry, then his eldeſt Son preſently after her Deceaſe to enter, 1 1 
with. and hold the Land to him and the Heirs Male of his Body, the Remain- Tarp 


ler to his other Sons in Tail-Male; the Wife did not marry, yet the Court Chet. i 
reſolved that the Lands were intailed by the Will, taking the Intent of the pt 427. 
28how. 132. 
134 


Deviſor to be, that the Intail ſhould be created in all Events, but that the 

eldeſt Son ſhould not enter till after the Deceaſe of the Wife, unleſs in Caſe .. Pa 5 8 
Body of her Marriage, and then to enter preſently. | | | 2 
Mak A Man had Iſſue 4. B. and C. and having three Houſes deviſed them Tron. 129» 
. ball to his Wife, with Remainder of one Houſe to each Child, and their Heirs, * 1 
Hure ud if any of his ſaid Iſſue die without Iſſue of his Body, the Survivors to Cro-Eliz.s 3» 


have totam illam Partem between them, equally to be divided; theſe laſt Hawk's 
Words carry only an Eſtate for Life in the Houſe of him that firſt dies Caſe. 

to the Survivors, for they imply no more than that the whole Part of him 38 
that dies firſt ſhall go to the Survivors, and there being no Eſtate limited it . 
can be only for Life. i We Moe bn . 


+ Why was he not Tenant in Tail? Sec the Cales, ſupre. 


4. deviſed all his Lands te his Wife till his Son ſhould be of the Age of prer 124. 
27 Ycars, and then to his Heir and to his Heirs for ever, and when he comes Rol. Abr. 
to the Age of 24 Years, that ſhe ſhall have the third Part for her Life, and 839. 


if he dies before the Age of 24 Years, then ſhe to have it all for Life; ang 
after her Deceaſe, if the Heir has no Iſſue, the Remainder to B. the Re- +I 


Death BW mainder to the right Heirs of the Deviſor; the Heir came to the Age of 24 
any ears, but no Intail was created by the Will, for the Fee-ſimple deſcended 
„tobe to him, and the Limitations were to take Place if he died before the Age of 
Will; 24 Years which he did not. | 


A. deviſed Lands to B. his Son, and if C. his Daughter ſurvived B. and 
his Heirs, then ſhe ſhould have the Lands; it was adjudged that B. had Rob Abe: 


-\thout but an Eſtate-Tail, for the Word Heirs muſt. be intended Heirs of his Bo- = Eliz. 
them dy, for he could not die without (@) collateral Heirs while his Siſter was $25; 
E. alve; but if the Will had ſaid that if J. S. a Stranger ſurvives B. and Co. Jac. , 
e Boh his Heirs, then he ſhould have the Lands; there 15 had a Fee - ſimple, * 
ording and then the intended Remainder over muſt be void, for it is to 2 on 4 


a Contingency of B. 's dying without Heirs, which is too (2) diſtant uo Braga. 


expect. 5 i 1 

| held u 233- pl. 12. Ld. Kaym, 568. Will. Rep. 23. pl. 5. Comyns 82. pl. 51. 8. P. D Vide 

le, e 279, 271. 1 Stra. 730. 2 Stra. 1125. Cowp. 234, 410, 833+ Doug. 264, 381, 337: 3 Term, 

| So where 4. deviſed to B. for his Life, and to his Heirs, and for waat 3 Lev. 70. 
er dan of Heirs to him, to C. in the ſame Manner, and for want of Heirs of Hare and 
ave 1 him, to D. and his Heirs for ever. The Jury found that B. and C. were oy 
1 Brothers, and that D. was next Couſin and Heir to them, though not men. 8 th 
my toned in the Will; and the Court held that they had but an Eſtate- Tail, : 
re 0 4 * 5 , p # 4 » #23 4 * 8 : 0 a 


and 
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his and the Remainder. in Fee to. D. good, for D. bios Cond : 
8. P. them, proves that he intended Heirs of the Body; jg ) pry ones Hera 


i 5 of him are to be taken tor want of Heirs of his Bod La 
Srl, re 1 6) e bo * f Elie pn eee 
: „ Hob, Temain to C. this 15 an ſtate-Tail in 3. it 1 5 e eee | 
BP. till the Iſſue of B, be ſpent. 4 _ ere e een 1 

271. - . | au 
Moor 682. Lit. Rep. 259- I, O. cited. And in M ill. R a 1 3 af 
Mrs dag Werde walt be Words of Lim e for ths e ee to e le Ce 
» theſe Words ſhall be Wor of Limitation, and not of Purchaſe, and veſt 5 f 2 
the Anceſtor; - | chaſe, and veſt the Inh La 
lied er, if FW 1 K Bra 3 in iy s Caſe, Co. 99. Hut on this Rule of more mark, ad; 
appears by the Caics on this Head 90 n there eee been pace: ne the 
Vent. 230. 50 if a Deviſe to P. for Life, the Remainder to thi ; a 
GdeyHale and /for Default of ſuch Heir Male, the der e Ws 15 pi 
C. I. to hav Eſtate Tail, for the Words Heir and J ; 28 >. LAS. 16-8. g0Þ ane 
. A 8 rde et i are Nomina collectiva, and carr 12 
* to edi | ; | 
ed 3 54 from the Deviſee. e Ive, but vo all that deſcend no 
but Q. whe- © hep | he 
ther t e be any fuch Caſe on the Roll. init 
* Page 39 But if Lands are deviſed to A. fo Dama 8 vit 
evi! A. for Life, th - vile 
. 4 e Male, and the Heirs Male of the Body of 1 r 5 York 1 tha 
Caſe. hath but an Eſtare for Life, by the expreſs Words of the Will 24 cha 
2Anderſ. 35. Limitation of the Remainder to the Heir Male, and to the eis Male of twc 
ſuch Heir Male, isa good contingent Remainder in the Heir Male, becauſ van 
4425 it _ Fas eo es * the particular Eſtate determines ry Iſſu 
6 Co. 16. b. Lands were deviſed to A. and his Wife, an thy | | h 
eee penenenti 
* 397+ ma oy Wife had but an Eſtate for Life, the Fee ndes to He Cf dren in : 
Cro. Eliz, S e Sf ee had paſſed at Common Law; and the Intent d a f 
745, & C. 5 eviſor muſt plainly appear, or they will never admit of a Conſtruction 
Vent, 23 different from what they would allow in Conveyances executed in the Lif 
og Child inde „ rg for thar Reaſon, if the Deviſe had been fo 4 and Wa 

e. - Children, or Iſſue, A, having Childr Pt” $281: i 4 

6 Ca. 17. But if A. had deviſed Land to B. and his Children or Iſſue, and B. ha dec! 
8 3 the Time of the Deviſe, then he takes an Eſtate- Tail | for it 1 ar 

41K. 49,0 · plainly the Intent of the Deviſor, that the Children ſhall have the Land; A. t 

and they cannot take as immediate Deviſees, for they were not 7 nor 5 k 
| 45 Way - Remainder, for the Deviſe was 2 to B. and nis Chil ind 

monty oy ener 3. * ſhall be taken as Words of Limitation, viz. ® ir it 

Vent. 214. One hav] the 2 . STAY . - Mal 

e 

Mcbas * the Iſſue of his Body lawfull 30 ee ry vis N 

3Keb.42,52- | ; y begotten on a ſecond Wife, (he having! Inte1 


Pollex. 303. firſt then living), and for want of fuch Iſſue to F. a a 
TS , f 6 . | an ſ, 

Aro a di x 3 1 70 to A. to make a Jointure to ſuch ſecond Wife for her Life a _ 

8 Mod-263» ſelf in Fee, the Life of his firſt Wife ſuffers a Recovery to the Uſe of him 

384. S. C. Deviſe 2 and dies without Iſfue; and the Queſtion was, Whether by this 

1 (APY Nd . 1 Temant in Tail, for then by the Recovery the Remainde! Fw 

Rep. 472 | Orcas: RT if he was only Tenant for Life, for then this Regove!) 
r 472. Was a Forteiture of his Eſtate ; and it was adjudged in B. K. againſt the 


Pl. 134 Opinion of Hal 

S. C between ale Ch. Juſt. that J. had but an Eſtate for Life; but thi 

; udgment EP te for Life; but ths in U 

2 3 e e in the Exchequer Chamber, and adjudged that 4 þ HH 

this ſcemsto | | g : : N 10 

be the moſt Upon "Ph 
i [tate 


ruling and eſtabliſhed Cafe relating ig 4  , BO ps rl | 
: ating to this Doctrine, it may not be i C ; 
A Reſolution, which ne ib: 1 era dr lite ie Ver fe kg 


; j 


Dp 1 i 


Upon a ip cial Verdict, the Caſe was ; Richard Gooch ſeiſed in Fee of . Feuntain and 
Hein Lands in 5e, by Will in Writing deviſes to Rickard, Son of his late Css, ad 


Brother, all his Lands commonly called P. and alſo all other his Lands OREN 
during his natural Life, and to the Heirs Male of his Body begotten; and 2. Rot. 1247. 
for want of ſuch Iſſue, he the ſaid Richard to have the ſaid Eſtate but 
during his natural Life, and no longer; and then his Will was, that the 


aforeſaid Eſtate ſhould deſcend to P4ilip his Nephew : Richard ſuffers a 


4) A Common Recovery to the Uſe of himſelf and his Heirs, and deviſes this 
mood Land to the Defendant in Fee, and dies without Iſſue Male; and it was 


adjudged to be an Eſtate-Tail in Richard, and ſo the Remainder barred by 

the Recovery, and not an Eſtate for Lite, and ſo forteited' by the 1 
Recovery; for the Words and for want of ſuch ue, die the aid Richard * Page 60 

% Jave but an Eflate during dis natural Life, is no more than the Law im 


Male plies; for if Tenant in Tail has no Iſſue, it reſolves into an Eſtate for Life, 

good and ſoit was adjudged ; the Objection was, that it ſhould be conſtruedthus; 
carry ] give the Land to Richard during his Life, and no longer, in caſe he has 1 
eſcend no [flue Male of his Body and fo an Eſtate-Tajl upon a Contingent; and 


he dying without Iſſue Male, it is now become but an Eſtate for Life ab ' 
initio, but the Judgment was uf /upra. Ee ee NES» ge inet 
A Copyholder in Fee ſurrenders to the Uſe of his Will, and by Will de- Oro. Jac, 


rites his Copyhold Lands to his Wife, and if ſhe hath Hue by the Deviſor, 199- Beat 


1 that Iſſue ſhall have it at his Age of 21 Years; and if the Iſſue die before _ „ e 
ue A e 197 before his Wife, er e 
ab two Attornjes, and ſhe to make a Bill of Sale of my Lands to her beſt Ad- 4 Mod. 318, 


vantage; and per Curiam, ſhe hath only an Eſtate for Life; and having no 319, 8. o. 
Iſſue, hath no Intereſt to diſpoſe, but an authority only to nominate two, cite. 5. 
who ſhall ſell, and the Vendee ſhall be in by the Will. e 


their 67 | LY 
os + Ag the Sale was to be to her oof Advantage, did not the Teſtator mean ſhe ſhould have the Mon 

mY ariling from the Sale; and if fo, might ſhe not, at her Ele ion, have held the Land as one ed 
ent ol in Fee, 9 8 i | : FFP WE 1 


* 


One by Will deviſes Lands to 4. for Life, without Impeachment. of 3 Lev. 431 


e Life * + 
id h Waſte ; and in caſe he ſhall have Iſſue Male, to ſuch Iſſue Male and his Id. Raym. 


Heirs for ever; and after the Death of A. in caſe he ſhall leave no Iſſue po eb 


Male, to B. and his Heirs for ever, and dies; A. ſuffers a Recovery, and Mod. 256. 
declares the Uſe to himſelf in Fee, and by his Will deviſes it to C. in Fee, See Fitzgib, 
and dies without Iſſue; and the firſt Queſtion was, Whether by this Deviſe 21. 

4. took an Eſtate in Tail Male, or only for Life; and it was held to be but 12Mod-403. 
an Eſtate for Life in A. 1/, Becauſe jt was deviſed to him expreſsly for Life, , ee 
and that without Impeachment of Waſte, which would have been needleſs and Kine; 

i it were an Eſtate- Tail. 2dly, The Words, and in caſe A. die without {ſue and the 
Male, or leave no 1/Jue, are not to be taken ſubſtantively and abſolutely, but Court being 
relatively to what was ſaid before, iz. if A. die without Iſſue, who ſhall ready "og 
take the Fee as before is appointed; and theſe oblique Words cannot be 3 


ing 4 intended to deſtroy by Implication the Eſtate expreſsly deviſed before to the point, J. 
ever, ſue Male of A. and there is no Uncertainty in theſe Words, to the Iſue Powell juni- 
A and | | TOY | STOR + ns 1 ale, or ſtarted 
him- | another viz. 
; this 3 als £1 . : EY 

inder $ 7 


Word than Cbildren, which takes in only the immediate Deſcendants of the Parent; but Iſſue takes 
bn all from Seneration to Generation; and ſo long as there are any Iſſue of A4. the Remainder is 
dot to take Place. 2. In Acts of Parliament, Iflue is as comprehenſive as Heirs of the Body; ag 


in e. 2 de Doris, it is ſaid, quo minus ad exitum deſcendat, which takes in all Iſſues in Secula Seculorums 
g. He had no Iſſue at this Time, for then it would, as this Caſe is, veſt in them by Way of Remain- 
der; but having none, leaves it to the Conſtruction of Law, upon the Import of the Word ſue, 

it is Iſſue of his Body begotten, which is an Eye of an Eſtate-Tail. 5. It is ſaid; and for want 
Þf ſuch Iſſue, which is a Phraſe agrecable to an Eſtate-Tail. 6, It is in Caſe of the Creation of an 
© ltate-Tail, where 'Yoluntas donatoris has ſome Influence. 7. It is in Caſe ef a Will, where the 
nteution of the Teſtator is to governs — | | + „ 


4 


DB $016 


Whetfer Male, which of them ſhall take, if there be ſeveral, for the eldeſt ſhall 

thete Re- take the Fee by Purchaſe, 0. e | 
could take Place as executory Deviſes, or contingent Remainders, upon which it was twice argued ; hut 
before any Judgment the Parties agreed; but in Salk. 224. pl. 1. S. C. it is faid to have been further 
held, that this Limitation to the lſſue was not au lxecutory Deviſe, being after a Freehold, but a con. 
tingent Remainder, fo that a Poſthumous Son could never take zr but there is no Judgment; but per 
Raym. Ch. Jvit. in the Caſe of Sparrow and Weigh it was determined, and Judgment entered, Paſch. g. 
W. 3. that it wabonly an Eſtate for Life ; and it was likewiſe decided in the fame Manner in Chancery, an 
and on an Appeal to the Houſe of Lords. Abr. Eq. 183. ets . 


0 WS um 9 


4 This was before the Stat. which enables poſthumous Children to take. a contingent Remainder 
which hath not any Truſt Eſtate to preſerve it, vide 10. 11... 3. c. 16. | OE 


aVern. 427. A. deviſes his Eſtate to Truſtees and their Heirs, in Truft for B. for 
449-Popham Life, and to his firſt and other Sons in Tail; but in Caſe A. died without 
N 1 2 an Heir Male of his Body begotten, the Truſt to be void; and in ſuch 
1 g Cale he gave the Eſtate to 7. S. and it was held, that theſe Words, if he 
Mod. 260. die without Heir Male of his Body begotten, did not give him an Eſtate. tai 
Fuzgib.26, by Implication, nor inlarge an expreſs Eſtate deviſed to him for Life. 
27. f ER en LT i | 
bb See Will. Rep. 333. 1 „ 1 355 
_ Skin. 24 If A, deviſgs to D. his Daughter for Life, and after her Deceaſe to her Wi peack 
ful 78 4 82 fk ons and the 15 ba his ogy ; and if 1 09 pee ep his 
Hole Rag dy, then to her ſecond and other Sons, and the Heirs of their Bodies, 
8. G cited. ale them to N. in eadem forma, and for Default of ſuch Iſſue to 
Vent. 230. J. F. in Fee; and after the Will was finiſhed, but before Publication, the 
bat 35. Teſtator adds this Clauſe: Memorandum, the Intent and Meaning of tic 
* pa 0 57 Tekator is, that P. ſhall nit alien the Lands given to her, but that they jial 
2Show«gog, 3 to her Heirs Male, and for want of ſuch I ue to N. this reſtrictive Clauſe 
L 377. explains the Intent of the Teſtator, and therefore B. ſhall have an Eſtate 
1 Abr. for Life, and not an Eſtate - tail by Implication. F DU 


# 


184. | BETH 
Pl. 25. Friend and Bouebier. 


According to the preceding Caſes, this Deviſe to B. being an expreſs Deviſe for Zife, it ſhoul 
ſcem that the reſtrictive Clauſe does nor alter the Caſe, e. CE I 


* 


Junge 
Na C 
e Jud 
him, 


Vern. 526. If A. deviſes Lands to Truſtees to pay Debts and Legacies, and then to 
FS ee nd ſettle the Remainder of one Moiety of what ſhould remain unſold to 4 
| Earl of Suf- and the Heirs of his Body by a ſecond Wife, and in Default of ſuch fue 
fax, decred to her Son F. and the Heirs of his Body; the other Moiety to F. and the 
in Chancery. Heirs of his Body, with Remainders over, taking ſpecial Care in ſuch vt 
«ap tlement, that it never be in the Power of either of my ſaid Sons. F. or H. u 
dock the Intail of either of the faid Moieties given them, as aforeſaid, during 
their or either of their Life or Lives; this Eſtate being only executory, ll 
- muſt be conſtrued as if like Provifion had been contained in Marriage · Arti. 
cles; and therefore the Sons ſhall have Eſtates for Life conveyed to them; 

| but it muſt be without Impeachment of Waſte, 5 1 
4 Mod. 316. 4. makes a Settlement of his Eſtate on B. his Son, for Life, Remaind! 
Skin, 339. to his firſt, Sc. Son in Tail Male, afterwards the Reverſion in Fee being 
. in himſelf, he made his Will as followeth : As touching my Lands and Tu onſid 
* 4 Raym- ments, &c. my Will is, that if my Son's. Wife die, during the Life of he led te 
8. Fol 1 Huſovand, without ue Male, that then he fhall have Power 40 make a Jun! took 
and Parker, {9 any other Wife ; and for want of fuck Iſue Male of his | ſaid Son, then 1% i: 
4 Lands ſhall be and remain to his Son, c. by any other Wife, and his Grandough 
ter Hall have. goool. And in Caſe of Failure of Tue Male by his Son, then al 
tis Lands ſhall go to his Grandchildren an their Heirs, Share and Share alike 
Adjudged, that the Settlement and Will being diſtinct Conveyances, b. 


See « 
duld fec 
e. 


* "Th 
 Plai, 
duri 
the H 
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Eſtat 


n EA 


Fftate for Life in the Settlement cannot be tacked to the Eſtate in the Will; 
ſo as to create an. Eſtate- tail in the Son, ſo that he continued only Tenant 
A Man ſeiſed in Fee, deviſed to J. B. for his Life only, without Im- Abr. Eg. 
chment of Waſte, and from and after his Deceaſe, then to the Iſſue 184. pl. 27. 
ale of his Body lawfully to be begotten, if God ſhall bleſs him with any, 2Will Rep. 
and to the Heirs Males of the Bodies of ſuch Iflue lawfully begotten ; and 476 
lor Default of ſuch Iſſue, Remainder to J. C. and the Heirs Males of his 181, cited in 
ody; and tor Want of ſuch liſte, he limits two Remainders over in the Fitzgib. 12, 
ſame Words; and it was adjudged that J. B. took only an Eſtate for Life, 2% V Mod, 
for the Eſtate was given to him for Life, and there was a Limitation after- 201.383. 
wards to his Iſſue, which was a Deſcription of the Perſon who was to take Foun 
The Eſtate-tail. VVV 5 f — . 
9 5 e CET ET Os | 1 |  Backbouſ? 
and Wells. 2 Ld. Raym. 1430.“ 


* 


* 


Cilb. Ca, Bvo. 20, 129. Judgment more fully tated, 2 Stra. 731. which alſo v,. 


A. deviſed certain Lands to his eldeſt Son for Life, without Impeach- Abr. Eq 
nent of Waſte, Remainder to J. S. his Grandchild for Life, without Im- 185. Wil. 
deachment of Waſte, with Power to him to limit a Jointure of the ſame Land 1 Ree 
$ any Woman he ſhould marry, for her Life; and after his Death he de- wil. Rep. 
iſed the Lands to the firſt Son of J. S. the Grandchild in Tail, and fo to the 59+ 8 Mods 
xth Son; and then deviſed, that if F. Ss the Grandchild, ſhould die with. 278-384. 
ut Iſſue Male, the Land ſhould remain to J. B. Held that J. S. took an Fitzgib. 14 
lare-tail ; for if there had been a ſeventh Son, he could not have taken; Bale. 
d there it was neceſſary to create an Eſtate-tail, by Implication. © _ certified to 
tate-tail by the Court of Common Pleas, and decreed accordingly Sr — 2 


4. deviſed the Surplus of his Perſonal Eſtate to be laid out in a Purchaſe Zegatt and 
Lands to be ſettled on B. his Nephew for Life, and after his Deceaſe Seel, 
d the Heirs Males of the Body of the ſaid Nephew, and to the Heirs Males Wern. 551. 
the Body of every ſuch Heir Male ſeverally and ſucceſſively one after 3 SI To 
other, as they ſhall be in Seniority of Age and Priority of Birth, every pie 
der, and the Heirs Males. of his Body, to be preferred before every 389, 394. pl. 
hunger; and for Want of ſuch Iſſue, to bis Brother in the ſame Manner. . Gilb. Eq. 
n a Caſe ſtated for the Opinion of the Court of Common Pleas, three of "Ir 145. 
e Judges certified, that the Nephew ſhould have an Eſtate- tail conveyed 5 . 
him, but Judge Tracy held it only an Eſtate for Life. f = e N 5 "oy 


uld ſeem the Teſtator meant B. ſhould have only an Eſtate for Liſe. See likewiſe infra, the next 


e 


der Marks attendant on an Eſtate for Life; and conſequently that the Heirs Ten 
the Body ſhould take by Purchaſe; and though the Eſtate would veſt in "Us 18 


he renner for Want of Iſſue. 


A. de- 


_— 
wy 


i ee e e e RK 


Abr. Fq- - A. deviſes Lands ta his Wife for Life, and for her better ſupport he givg f 
784. pl. 28. ang bequeaths unto her the Sum of goo!. to be raiſed by his Executor gf 


Gb. 14. Adminiſtrators, by Sale of Fimber, or by Sale of any Part of the Premiſks p 


os. Fey or otherwiſe, by Digging, Sinking, Getting, and Sale of Coal on the Pre- 


747. 8. C. miſſes, or any Part thereof, at her's, her Executors' and Adminiſtrator f 


eited. Ohoice and Election; and if my ſaid Wife ſhall happen to die before the t 


Vent. 237. ſaid 8um be raiſed, as aforeſaid, then ſnch Perſon whom ſhe had appoint 


ws ell 1 (4 in her Life-time to raiſe, c. for which I give them and her full Power and 
178. pl. 26. Authority; provided nevertheleſs, that it either of my Siſters hereaſte 


2 Mod. 253, named, or ſuch Perſon for whom my Truſtees hereafter named fhall be 


h 

A 

a 
382. Pruſtees, ſhall pay unto my Wife, her Executors, &c. the ſaid Sum of 500. D 
„ the ſaid Power of ſelling ſhall ceaſe; and after the Deceaſe of my ſai / 
5 e Wife, I deviſe all my Eſtate before - mentioned to 4. B. aud C. and the Su. i 
K. B. 54. vivor and Survivors of them, upon the Truſts hereafter mentioned, that ſh 
Fitzgib. 7. to fay, in Truſt for my Siſters 4. L. and D. E. equally betwixt them, durin in 
Shaw and, their natural Lives, without committiag any Manner of Waſte, from au te: 
uf 4 ad- after the Deceaſe of my ſaid Wife 4 abies btn er that what Sum or Sun | 
EOGotadiin of Money, in Part or in full of the faid gool. hereby left my Wife, ſhall E ſhi 
the Siſter in really paid my Wife, her Execntors, Sc. by either of my ſaid Siſters, ta tai 
the Great in that Caſe my Will is, that ſuch Money be likewiſe raiſed by getting e the 
Seſhons of Ooal on the Preiniſſes only; and if either of my ſaid Siſters happen to dis WW hac 
pars leaving Iſſue or Iſſues of her or their Bodies lawfully begotten, or to be ed. 
ment 2h. gotten, then in Pruſt for ſuch Iſſue or Iſſues of the Mother's Share, ore nue 
verſed by B. in Fruſt for the Survivor or Survivorsof them, and their reſpeRive Iſſue i Ye: 
KX. Where it Iſſues; and if it ſhall happen that both my ſaid Siſters die without Iſſue, to! 
was held on- aforeſaid, and their Iſſue or Iſſues to die without Iſſue or Iſſues lawfully e and 


Ei | ten; the ſaid Truſtees to ſtand and be intruſted to and for my Riu dev 
hut the man F. S. and the Heirs Males of his Body, Se: and for Want of ſuch If a 
Judgment then in Truſt for R. G. and this was held an Eſtate- tail im the Siſters. Wi. 
ef B. R. . 3 a TRA R : * 24 * 5 _ 
verſed in : 7 „„ 5 till 
the Houſe of Peers, by the Opinion. of Eyret, C. ]. Pengelly and Forteſcue. Deviſe © for Life and! "A 
longer,“ may create an Eſtate in Tail, by neceſſary Implicationz. to eſſe &uate the manifeſt general k 15 4 | 


eus of the Peſtator. Bur. Rep. 50, 51, 52- "ay 
— — i ä . 5 nuec 
| 20 | = | — in 3 
E) Df Terms for Yezars, and unceztain Jnterefls 4 
| 21 Devile. e ue. 
4 | 0M | 5 and 1 
OR T. a Man deviſes Lands to his Executors for Payment of his Debts, u £ 0 
5 Flix. after Debts paid the Remainder over; the Remainder is good; bu of it 
Rok Abr. mall not veſt at the Death of Executors, but the Eſtate ſhall be conſiden Age, 
829. 8. C. as an uncertain Intereſt, which ſhall go from Executor to Executor fori 1 
— bh Payment of the Debts ; for if it were to determine by the Death of ll abilit 
wind Executors, the Debts might never be paid. He SANE es Cop 
31. ; fea be b . 15 ; 5 5 an 
* Page „„ iti, wan deviſes his Land 7 be fol by his Executors, or to his Ea ſurvi 
O00. Lit. 12. to de fold, the Executors ſhall have the Profits to their own Uſe, and no: was a 
1 Aﬀets, therefore they are obliged to ſell to the firſt Purchaſer ; but ii the R 
1 Deviſe had been, at his Executor ſhould fell the Lan, there they have | 
abd Anceflor, the Profits of the Land before the Sale; for there are no Words to bi Gli 


the vp wits from the Heir, and carry it from Eim; and for that Reaſoo ly . 


e Ln 1 ira deſcend to him till the Sale. 
Bel. Abr. If a Man poſſeſſed of a Term for Years, deviſes the Land to anothe! 
631. nerally, the Deviſee ſhall have all the Term, without any Limitation i 
termine upon his Death. - | fog tin 

A orohas „ L. deviles his Lands to his Executors till his Sen comes of Age; 
Caſe, Profits to be employed in the Performance of his Will; tha“ the $00 4 
Chan. Ca. before he he be Age, yet the Intereſt of the Executors continues till hes 

113- S. P. | 


D E YT S 


ging de of Age, if he had lived ; for ſince the Intent of the Deviſor governs in 
5 Wills, it might deſtroy that, if the Executor's Intereſt ceaſed at the Death 
niſſes of the 8on; for it is reaſonable to believe that the Teſtator found on a Com- 
Pre. putation, that the Profits of the Land in that Time would anſwer his Debts, 
ator! ſo that this is a good Deviſe of the Term till the Son would be twenty-one, 
e ir cho! he die before. : )%ͤͤͤͤ ĩ ͤᷣͤ 1 
intel If a Man deviſes Land to his Wife ul lis Son comes of Age, to provide oro. El;z. 
er and his Children with Neceflaries ; tho? the Wife dies before the Son comes of 252. 
eaſte; Age, yet her Intereſt does not determine by her Death, becauſe it was not 2 Leon. 217. 
1all be a Matter of mere Confidence, but ſhall go to her Executors; but (a) if the Per 210- 
f cool. Deviſe had been, hat his Land fhould deſcend to his Son, but that his Wife 3 
le (ould Have the full Profits thereof until the full Age of his Son, far his Educa- Gilb. Dev. 
e Sur tion; here is nothing deviſed to the Wife, but a mere Confidence that ſhe 72. Powell 
thats mall take Profits for the Education of the Son; and by the Will ſhe is but on Dev. 
durin WY in Nature of a Guardian or Bailiff, for the Benefit of the Infant, which de- 304, 302. 
m and termines by her Death. | N 7 
r Sum A Man deviſed certain Lands to his Wife till his Son and Heir apparent Abr. Eg. 
hall be ſhould attain to his Age of twenty-one Years, and when his Son ſhould at- 295: Gilb. 
8, th tain to his Age, then to his Son and his Heirs, and died; the Son lived to 7 ? 
ting d the Age of thirteen Years, and then died; and the Wife, ſuppoſing that ſhe and Dysarg 
to die had a Title to hold the Lands till ſuch Time as the Son would have attain- 3 : 
> be be ed his Age of twenty-one Years, in caſe he had lived to that Time, conti- Hill. 1713- 
„oreli nues in the Perception of the Rents and Profits of the ſaid Lands for ſeveral | 
Hue ears; and the Bill was brought againſt her by the Heir at Law of the Son, 
fue, to have an Account of the Rents and Profits from the Death of the Son; 
and tho' the Wife was Executrix likewiſe of her Huſband, yet it not being 
deviſed during that Time, for Payment of Debts, nor any Crediters, nor 
Want of Aſſets appearing,” * it was held by my Lord Chaxcellor, that the This dif: 
Wife's Eſtate determined by the Death of the Son, and that the Remainder tinguiſhes 
reſted preſently in the Son upon the Teſtator's Death, and was not to expect it, from the 
till the Contingency of his Attaining his Age of twenty-one Years ſhould Caſe above. 
happen, for then in this Caſe it never would have veſted, he dying before 
that Age; and therefore decreed the Wife to account for the Profits from 
the Time of the Son's Death ; and upon a Re-hearing his Lordſhip conti- 
nued of the ſame Opinion, and grounded himſelf on the Diſtinctions taken 

in 3 C. 19 and 6 Co. 35. | 2 e i 

A Term was deviſed to B. and if he died within the Term, the Reſi- 
due to go to C. after he attained his Age of twenty-one Years, B. died, gid. 151. 
and then C. before he came to that Age; by this Deviſe B. had the (4) Rol. abr. 
whole Term in him (for if a Termor deviſes his Houſe, or his Term, 831. 
(without more Words, the Deviſee has the whole Term) and the Reſidue * Page 64 
of it was to go to C. on a precedent Contingency, viz. when he came of % 50 3 a 
Age, which never happened, and conſequently his Executors can never have [a5 dl 
it; and the Executors of the Deviſor have neither an Intereſt, nor a Poſ- be deviſed 
ſibility of one, becauſe: he made a Total Diſpoſition of the Term; as if a toA.the Re- 
A rue for Life ſurrenders to the Uſe of B. for Life, who is admitted, mainder to 
and dies in the Lite of the Surrenderor; yet he ſhall have no Benefit by B. 8 
ſurviving him, becauſe the whole Intereſt was ſurrendered; therefore it 1 4 
was adjudged in the principal Caſe, that the Executors of B. ſhould have 1 
the Remainder of the Term. | ; 8 1 is veſted in 

| 3 ac apa 6d A. and B has 

only a Foſ- 


Ghility, and no Tntereſt weſts jn him till the Death of A. becauſe, by the fri Rules of Law, an Eſtate 
of Freehold is greater than 22 Perm for Years, 3 Lev. 264. Doſe and Earl.” : | 


— 


r ̃ ũͤꝶmg ꝗ¶ ³ W 


* See farther as to the general Doctrine, relative de a Deviſe of a Term, with Remainders over, 
Verge" Air, 3 A. 34%, 385: 440, 378-386 : 
Ps 2 A. de- 
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A4 B. during his Exile, and if it pleaſe God to reſtore him to 
91 Gy Sai if he 1570 then to F. §. 1 a Dutchman, and had a - 
2 Mod. 223. Penſion from the States, but upon ſome Diſpleaſure the States deprived him to 
2 Jon. 73. of the employment, and of his Penſion, and gave them to another, where. 5 
. voluntarily left the Country, and lived here with A. who had been T's 
arg: his Acquaintance beyond Sea; and after his coming hither a War happened 

between the Dutch and Engiih, and afterwards a Peace was concluded be. Ss 

tween the two Nations, yet 45. continued here; and whether his Eſtate was > 

determined, was the Queſtion. And the Court heldit was not, tor that the 2 

Exile intended by 4. was the leaving his Country, becauſe of the States 1G 

Diſpleaſure to him, and the withdrawing of his Penſion upon that Dil. R. 

Crafty Copyholder deviſes his Land to A. and B. his two Sons, and to 4 

54 li the Heirs of their two Bodies begotten, and wills, that each of them fal WW nis 

pegs nog enter at the Age of twenty-one years; the Executors ſhall, not take the : 

Cowp. 257, Profits till they are both of full Age ; but he who comes of Age firſt ſhal} 7 0 

399, 352 enter, and then the other when he comes of Age, and they ſhall hold the Im} 
Til, 833. jointly, 5 35350 C 

3.7m 2 ie his Lands to B. and C. and the Survivor of them, till g00, ie 

409.85. ſhould de raiſed out of chem; and it was adjudged, that B. and C. thoud WIN bes 

Cortet's have the Land no longer than they might have received it out of the Profits; Son 

Caſe. * and that if a Stranger enters after the Death of the Deviſor, they may have Leg 

Cro. Eliz. an Account of the meſne Profits, but cannot hold the Land longer than the niol 

1 Sum might have been levied; for if that were allowed, they may make it WM 11.1 

pl. 1. an eternal Charge on the Heir's Eſtate ; but if the Heir himſelf enters and 8 

diſturbs them, they may hold over, for the Heir ſhall have no Benefit of e 

his own Wrong; or they may have their Action againſt him, at their Vo 

Election. | - A 3 Ft 55 p N 3 7 . 1 8 1 1 inte 

3 and 

a eee 1 bes ata abs n part 

OP OT Ferris ag 1 CRETE 471 muſt 

15447 VF „ | for t 

(() Df Dediſes for the Papment of Debts. his 

2 5 : JV!!! 8 made 

EqAbr-197 CREDIT O RS are ſo far favoured, eſpecially in Equity, that wherever acie 

it appears to be the Teſtator's Intent, that his Lands fhould be liable Ittelf 

to his Debts, they ſhall be ſubjected thereto, altho' there are not expreſß Bu 

Words to charge them; and it ſeems remarkable, that in all the Caſes on and ] 

this Head, the Lands have been held liable, and that chiefly on the Inten- If 

tion of the 'Teſtator ; and therefore it ſeems difficult to lay down any Rules Land 

in this Matter, which depends purely on Conſtruction. © Thus much hov- ent J 

Vern. 457. ever may be inferred from the very Cafes on which the Lands have been dale, 

73 held liable, that a bare Declaration by the Teſtator, that- his Debts fhould le A. 

pauaid is not ſuſſicient; for this being no more than the Law fays, ſhall be in- ts of 

- tended of Perſonal, and not out of the Real Eſtate. 5 ? one f 

Page 65 A. deviſed all his Lands to B. and the Heirs of his Body, and in another Eitate 

. Fart of his Will, reciting that he owed B. Money upon Account, he there- able 

Poor fore deviſed to him all his Perſonal Eſtate, and made him Executor, willing his L 

2 Vern. 229. him to pay his Debts; and upon the reading of the Will, though the Clauie, Maſte 

8. O. cited. as to the Payment of Debts, ſeemed to relate to the Perſonal Eſtate only; ales 

andthe Pe- and though the Lands were deviſed to B. in Tail, with a Remainder over ere! 

be affemeq to another; and that it was objected, that a Tenant if Tail could not be: WA 


intheHouſe Truſtee; yet the Court decreed both Real and Perſonal Eſtate to be ſold 
of Lords, for Payment of the Teſtator's Debrs2tQe.:.. 

2 * 3 If J. S. deviſes his Lands to his Brother, who is his Heir at Law, in Fer, 
rr a thary and likewiſe deriſes ſeveral Legacies, and * his Brother 1 


r- - 


IJ 


0 

l he had repoſed in him; this makes the real Eſtate liable, for the Teſta- 1 
8 tor needed not have deviſed the Eſtate to his Brother, being Heir at Law, hy akin 
br unleſs he intended that he ſhould take them chargeable with the Debts and Houſe of 
b Legacies. | J Te Wo IO OR: To GT 
d 4. deviſed in the following Words, I do by this my Will diſpoſe -of fuch à Vern. 695 
£ worldly Eftate as it hath pleaſed Gd to beftow upon me: Fit, 1 will that all 2 
25 my Debts be paid and 5 and out of the Remainder of my Eftate I gie 

ne and bequeath unto my Wife zool. my Mind and Will is, that my Wife have one © 

1. Moiety of what is left, after my Debts paid: Item, I give to ny dear Brother 


R. B. a Cloſe lying in the Pariſh of | — and for the remaining Part of 
Eftate, as "1 | hat as Perſonal, I give and bequeath. unto my 5 rother . 5. 
lam I make Executor and it was held clearly, that theſe Words ſubjected 
his real Eſtate to the Payment of his Debts | 


ſonal Eftate, made his Will in Writing, and thereby deviſed in theſeWords ; 198-9. Tre, 
Imprimis, I will and deviſe, that all my Debts, Legacies, and Funeral Charges and Fernon, 
all be paid and ſatisfied in the firſt Place. Item, I give and deviſe 5 and then ep. 708. 


ol, roceeds to diſpoſe of his Real and Perſonal Eſtate, the Perſonal Eſtate not ;, 55 ul 
uld beit ſufficient ; and the Queſtion was whether that Clauſe in his Will come Streſs. 


5, ſhould amount to a Charge on his Real Eſtate for the Payment of his Debts, was laid on 
Ive Legacies and Funerals; and my Lord Chancellor Cowper was Rs Opi- the Word 
the nion, that it ſhould ; for as to his. Debts, it was but natural Juſtice they Deviſe 

4 ſhould be paid, and his Perſonal Eſtate would have been liable to the Pays © 
"7 ment thereof, whether he had given any Directions in his Will about them, 

0 


or not; when therefore he wills and deviſes, that his Debts, Legacies and 
Funerals ſhall be paid and fatisfied in the f Place; theſe Words muſt be 
intended to give a Freference, for thoſe Purpoſes, to any other whatſoever; 
and fince he does not devite his Real or Perſonal Eſtate to any Perſon in 
particular, for thoſe Purpoſes, the Perſons who come within this Deſcription. . 
W muſt be ſuppoſed to be within his View; and it muſt be taken as a Deviſo 
for their Benefit, preferable to any other Diſpoſition whatſoeyer, either of 
his Real or Perſonal Eſtate, and conſequently both of them are thereby 
made liable thereto. JJ | ith 
If Lands are deviſed to Truſtees for the Payment of Debts and Le- Vern. 104. 


* ” 


itſelf. f . 5 . 206. 8. P. 
But if the Deviſe be to pay Debts and Legacies out of the annual Rents 8 | 
and Profits; by theſe Words the Land ſhal] not be fold. WS wit 


en If there be a Deviſe of a Sum certain to,be raiſed out of the Profits of Verit. 256. 
ules Lands, and the Profits will not amaunt to raiſe the Sum in a conveni- 2 Vent. 387. 
OW- 7 Time; Per Lord Chancellor, It is the Law of this Court to decree a 8, F. 

een . TY . | 72 

3 A. deviſes that his Executors ſhall receive the Rents, Ifſues and Pro- 2 Vern. 26. 


fits of his Perſonal Eſtate, in the firſt Place to pay bol. per Annum to Ferry and 


4 


one for Life ; and after that Perſon's Death, out of the Remainder of his AH. 


her Eitate, his Debts being paid, to raiſe Portions for feveral Children, pay- POTS 
eſe» able at twenty-one, and Maintenance in the mean Time, and deviſes all * Page 66 
ling his Lands in ſeveral Parcels to ſeveral Perſons, at future Times; and the_,, -* 
ute, Maſter of the Rolls held, that the Lands were liable to be ſold, and that the 


Pales ſhould be out of all the Deviſee's Lands, unleſs the Perſonal Eſtate 
ere ſufficient, or the Rents and Profits in a reaſonable Time; and ordered 
n Account to be taken thereof in the firſt Plage. 
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firing him to ſee hisWill performed according to the Truſt and Confidence decreed in | 


So where A. being ſeiſed of a Real Eſtate, and alſo poſſeſſed of 8 Per- e Eq. 


gacies out of -the Rents and Profits, the Truſtees may fell the Land 1 Chan. Ca. 
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the Daughter is but one of the Cpheirs. 2 Vern. 743 · 
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| 2 If a Man deviſes all his Paſture Lands in H. to his youngeſt Son, 20d 
| 368. Cov alſo Wills that all Bargains, Grants, c. which he had from C. ſhould be 


D* * vs E 


00 Of Deviſes by Jmplication, 


THE Law in conveying of Eſtates did not regularly ſuffer any to paſs hy 
4 beads 1 Implication, becauſe it is a Manner of transferring no Way agreeably 
24 Abr, to the Plainneſs and Solemnity of the Law; as if A. ſurrenders to the Uſ 
13 H. 5. 15 b. of B. and for Want of Iflue of B. the Remainder over to C. this in a Con, 
Oro. ſac.75- veyance at Law had been but an Eſtate for Life to B. and no Eftate Tall 
Horton's by Implication ; but as there has been greater Favour and Latitude allowel 
Caſe, in the Diſpoſition of Eſtates by Will; and in the Conſtruction of them, the 
Deviſes2, Judges to ſupport the Intent of them, where it is very apparent, have ad- 
2 Sid. 53, mitted Eſtates by Implication, though to the Diſheriſon of the Heir dt Lai; 
2 Lev. 205, but in thoſe Cakes, uch Eſtates have been allowed only to ariſe by a neceſ. 
„ fary, and not a poſſible Implication or Intention in the Deviſor ; for the 
___ Herr's Title being plain and obvious, no'Words by Conſtruction ſhall im. 

_ peach it, which will bear a contrary Significatio n 
PilaheAu- As if A. deviſes Lands to his (a) Heir after the Death of his Wife ; thi 
thorities in ig a good Deviſe to the Wife for Life by Implication; far by the expreſz 
2 1 Words of the Will, the Heir is not to have it during her Life; and if the 

1110 VA.” Wife has it not, none elſe can, for the Executors cannot intermeddle, 

22. 2Vern, . i FRED | 
57% 2 Vent. 223. S. P. (a) So if one diving » Wife, pap two Daughters, Heirs at Law, devil 
Lands to one of the Daughters after the Wife's Death; this gives the Wife an Eſtate for Liſe, though 


_ 


Bre De, But if a Mah deviſes to a Stranger after the Death pf his Wife, thi 
52. Cro. gives the Wife no Eſtate for Life by Implication; for it is but a Demonſirz- 
ac. 75. tion when the Eſtate of the Stranger ſhall commence. 
ern 22. | | 1 Tos 
2 Vern. 57% 2 Vent. 223. 1 Burr. 553. $5. Burr. 2609. 2 Bl, R Cowp . 40, 43. Dont; 
492, 498, Fot. | 4 Parr $* = 05 75 | ep 693. 7 40, 3 


Rol. Abr. So if a Man deviſes his Term to his Son, after the Death of his Wife; 
844. this raiſes no Eſtate for Life in the Wife by Implication; for here is pon 
: Cedſſatry Implication ; that the Wife ſhall have it as in the former Caſe, be. 
 eauſe the Son is not by Law to have the Term, as the Heir at Law is tn 
have the Inheritance, without a particular Deviſe, but the Executor; an 
| 4 7 the Term in this Caſe may go to the Executor during the Lite 
”-.,. the We. | | | 

Kol, Abr, If a Man deviſes Land to J. $, and his Heirs, after the Death of J. U. oi 
$44. after twenty Years, and the Deviſor,dies during the Life of J. D. or before 
the twenty Years expired, the Land in the Interim ſhall deſcend to the 
Heir at Law; for during the Time this Deviſor has made no Diſpoſition gt 
it i left it to deſcend according to the Rules of Law, which carry itt 

the Heir, | | 1 N EE 


234, 8 to his youngeſt Son, and the Heirs of his Body; it was reſolved, that ih- 
657. Doug. youngeſt Son ſhould not have an Eſtate-Tail in the Paſtures of P. by In 
29%, 7.59. plication, for the Words of a Will to diſinhberit the Heir at Law, mu 
perm h have a clear and apparent Intent; and this at moſt could have beep but! 
* Page 67 poſſible Implication, that the Deviſor might have intended the Son an 1 
| tail in the Paſtures, which is nat ſufficient to deſtroy the plain Title of Ir 
errroy the plain £1 
ſcent to the Heir at Law. 8 ; 88 
e 75 A. leaſes, upon Condition that the Leſſee ſhall not alien to any befides l 
eee Children; the Leſſee deviſeth the Term to H. his Son, after the Death 
dag bis Wite; it was adjudged, that this Deviſe was no Breach of the Conditioh 
for the Wife took no Eſtate by Implication ; for there can be here bu! 
* 10 Implication at moſt; and fince the Intent of the Deviſor is the" 
ule to conſtrue Wills by, it would be abſurd to ſay, that the Derilec 2 
> Þ 


bn VIS E 


ended to convey ſuch an Eſtate which miiſt forfeit his 4 therbfort the 


xecutor ſhall have it (a0 while the Wife lives. . | (al JF 


eviſed to Executors wer the Neath of the Wife 2 Bars, pg Fu the mall er an e 
ſhall the Executors Dae; it during her Lian. to Wr wo} 1 and ns her Death 5 
Vile d 755 e . 5 


Uſe =” 3 1 — MOR 34 I&6:3 ib So ltOt 7 
Con, 
my Why ſhould not the Wife have an Elta b 1 LES being the r Phi. 
Tal F ny the Terin, if fot N ad 0 a rs rare in Fee to «a . after 
oel de Death of the Wie hot 
| the 74 Ls | 
6 ad. A. ſeiſed of! 2 han Par in beet _ Pare in I! ad all Moor pl.24, L 
Lai; e Demeſne to his Wife expreſsly, for her Life; and all the Setvices, for Vaught 


teen Years, and then deviſet the whole Manor to a Stranger after her 
t was reſolved that the laſt Deviſe ſhould not take Tae till after ber 1 7 
Peath, and yer ſhe ſhould hot have the Services for het by IthÞlicati- | wy "x ek . 
on, but that the Heir ſhould enjoy the Services after the Merk 9 87 98 
hile ſhe lived; for there appears no neceſſary Implicatidh that Ihe 1 25 5 
ve the whole for her Life with an Exclafion of the Heir; and 4 þ A 
le Implication is not ſufficient to exclude him; for nothing but the . 5 
ent Intent of the Deviſor can do that; but if the Dediſof had faid, thit _ 15 : 
after the Death of his Wife and the be Serangers the Heir ; ould have 2 3 
anor; there the vie by a nect effary ] mplicatzon ſhall have the. whole... 2 
lanor while the Stranger and Wite live, and the Str anger cannot take | 
ny Thing while ſhe lives. | r dh] 


* 
” 


From this it appears that the. Rule, viz. where aDeviſee 9 Thi Cro-Bliz.th, 

e, thi dy an expreſs Pete 110 Ky not have any other Thing deviſed ba an 2 263, 
oſirs Vin by Implication, is deſtroyed by the;Niſtinftion of a neceſſaty and a Bev. 28. 
| poflible Implication; for the former Caſe proves, that a heceſfary Implica- Woods 
ben on will give an Eſtate, though the Deviſee took by an expteſs. Deviſe be- ary 170. 
FO ore; and a poſſible Impli Aa: Is ſufficient in no aſe to convey an Eitate Doug. 417; 
0 the Nitheriſon of. CFE Heir; to Meder, is the principal Point between Guru. 75% 

Wie; er and 985 in Vaugh 263. where the Words of the Will are, that if 
bone Son C. and my Dau ghters M. and K. die without Iſſue of their Bodies, 
iſe, be- hen m Lands ie Rata wg to my Nephew. M. it was adjudged, that the De; 
u 15th iſe to eing Son and Heir, was void, and that the Daughters todk no 
r; and late by that Pochble Im lication; but their dying without ie i only 2 

Life of eliznation of the Time when the Nephew. is to take. 
— FT 7 deviſed to his Wife 6001, to be paid to F. S. far. the N of 3 Ley. 289. 
7. D. o ands he purchaſed from him, and axe already ettled ou her for my Join- 31 2 Ven. 57. 
F before wh the Lands were not ſettled on her; and adjudged they did not paſs b by IO 
to the Will by Will and for there appears iio Intent that The Ni have Wiwel. * 
ſition gl _ by the Will and conſequently they cannot paſs from the Heir at Law 
ry it l dae 1 J ce de the Devifarwas only. miſtaken as to. the Settlement pt 

| 
00 . A. deviſed all is 22 Perſonal far tlie Pay ment uf Debts and Chan. Ca. 
ou 


egacies, and deviſed 19004, to his Heir at Law; this was decreed a good uh 2 North 


that t beviſe in Fee, but no implied Trbft aroſe to the Heir at Law tar the Fr- on of 
„ by In, lus ; far by that. Conſtruction the Deviſee would have nb Benefit by the 5 and, ; 
w, mul Deviſe be ey the Legacy of 1000. to the Heir's at Law ie! in mls he an £1 of,” 
en by xcluhon of the Heir trom any further Benefit. 4 102 

n an iF 12 


* 4. has two Sans 55 and C, and deviſes Part of his Land to B, i in Tail; *, 2 — 768 | 
nd the other Part te C. in Tail; and if 0 of his 14 5 died without fe, 4 leaf wh. 
[ 


hen the whole Land mould remain to a Stranger i CG. died, yet t 
ail An could not enter into His Paft, for ihe an Ha — took it 5 11 1 bw 
onditioh mpl cation, the Words of the Will being, that the whole Land ſhall re- 
ere but! 125 to a Stranger, which he cannot have while either of the Sons or any 
s the ſve of their wy be e 


Another 


Vid: gur Another Rule relating to Deviſes by Implication is this, that where thy 
Letter (D) Deviſee takes a particular Eſtate of Inheritance by expreſs Words in tit 


Il 
$6. e. Will, ſuch Eſtate ſhall not be enlarged by Implication; for ſince Deviſes h). on 
Dyer 171.4. Implication are allowed in Favour to Wills, that where the Intention d rt 
Bendl. pl. the Teſtator may be preſumed, the Judges will purſue it, though it be ng ou 
3 5 expreſſed in plain Words, yet there is no Room for ſuch Conſtruction wher: oo 
2 Leon.226. the Deviſee has an Eſtate given him by expreſs Words in the Will; for eme 
Vent. 230. would be to over-rule the plain Meaning of the Teitator againſt his oy iv 
Words; therefore if A. deviſes to B. for Life, the Remainder. to C. and tiy 80 
Heirs Male of his Body, and if it happens that C. ſhall die without Hein ear 
£ of his Body, then the Remainder” to D. this is but an Eſtate in Tail Mat ed 
to C. becauſe that Eſtate being given to him by expreſs Words ought ng fo: 
to be over-ruled by a bare Implication, that the Teſtator intended him: e! 
1 by the Words, # le chance to die without Heirs of hj A 
. 4 | ligand 1. Te tree le 
Bulſt. 63. Tt a Deviſe be to A. and his Heirs Male, and if he dies without Heirsd bs V 
Dyer 17 1. a. his Body, then to remain to B. in Fee, this is but an Eſtate in Tail Maley Þs 
in Margine. A. for the Law ſupplies the Words of lis Body, and ſince the Devifor o pa 
ker 1 wy it by (a) expreſs Words to him and his Meir Male, it would be again ec 
to 4. and his plain Words, to let in his Iſſue Female by Implication on the othe In 
the Heirs Words, F ie dic without Heirs of his Body. C He a] It 
is Bod , „ 1215 15 a gy — . 1 f 
vo if af dies without Heirs, theſe laſt Words will not againſt the expreſs Declaration of the Teſta er | 
give the Deviſce a Fee-ſimple by Implication, | 2 Vern. . 5 „ . ou, 
Bendl. 21. B. having Iſſue a Son and two Daughters by ſeveral Venters, the Sn 288 
6 e habe Daughters, and then A. deviſes one of his Meſſuages i If 
Dyer 330. B. his own Daughter, and her Heirs for ever, and his other Meſſuage wi 
Vaugh.267. C. his Daughter and her Heirs for ever; and if B. died without Iſſue, livin 8 
C.. then C. ſhould have B. 's Part to her and her Heirs; and if C. die befor: ..1 
bhhaer Age of fixteen Years, then B. ſhould have her Part in Fee; andi PE 
both his, ſaid Daughters ſhould die without Iſſue of their Bodies, then Me. 
SGrand- daughters ſhould have the Meſſuages; C. died without Iſſue, ha: a 
ing me her Age of fixteen Years ; the Grand-daughters bad Judge. : 
for her Part, and the Words of the Will, F his two Daughters died wil, 4 
out Iſſue of their Bodies, did not create croſs Remainders for each other'sPat BY 
by Implication, but only denoted the Time when the Heirs at Law foul Pla 
have the Meſſuages; for, ſays the Book, no ſuch Implication will \...;; 
when there is an expreſs Gift and Limitation made to the Deviſees by ti 
Teſtator hiniſelf. e e e . I 
1 | | id a 
„ eppematoqrem agement — — — — — ecii 
(H) Ot the Diſpoſition of Goods and Chattels h my 
Tl ill, by wbac Deſcription, and to whom good. mn 
"Ray „ „ F „ | ler 
2 Vern. 688. TF a Man deviſes to his Wife all his Perſonal Eſtate at a Place called! J. 
e 1 all his Perſonal Eitate, as Coaches, Horſes, r. there at the Time f ture 
yy TE. his Death ſhall paſs, ahoweh not there at the Time of making the Will, i dn 
Gs l * Perſonal Eſtate being (4) fluctuating and varying until the Time of id H 
447. pl. 16. Teſtator's Death. | | | : . FO 
5 at + : | 2 : EW He 6 AUS Re Nee 5 
Pos of Things P erſonal is owe. though 32 . 70 mo s N at the Time of making ſe 
Will, becauſe they go to the Executer, and paſs not by the Will, but b. olf the Exe 
to whom the WY) "4 only directory, vice upto, Letter (B) St, We, oli e 8 fs 


. 


— 


D E VI IAS KE 18, 
But if 7. S. deviſes all his Houſhold Goods and Furniture which ſhould 2 Vern.747. 


et : R 3 

n 4 in his Houſe at R. at his Death to his Wife, and afterwards going be- 2 5 0 
es by ond Sea, his Steward gets the Head Landlord of the Houſe to accept of a 2 hy "ity 
on of -render of the Leaſe of the Houſe, and removes the Goods to another tyeen the 


ouſe, and writes an Account of this to F. S. who approves of it, the Farl and 
oods will not paſs by the Will to the Wife; otherwiſe if they had been Counteſs of 


e nd 
yhere 


r that 


moved by fraud to defeat the Legacy, or by any tortious Act without the g 
5 005 ;vity. of the; Teſtator : „41 eit ee els e | canoe. 
id the So if a Man deviſes to his Son the Furniture of his Houſe at D. and two decreed be- 
Hein ears afterwards orders Goods which he bad bought in London to be car- tween the 
Mat ed to his Houſe in D. and agrees with Carriers for that Purpoſe, but dies er 1 
it not fore the Goods are removed from London, theſe Goods ſhall not paſs by and Lord 
him e Will as part of the Furniture of the Houſe at P). Dundanali 


If a Man who has Debts due to him by Bond, and who is likewiſe poſ- Chan. Ca. 
lied of a Term for Years, deviſes: one Moiety of his Perſonal Eſtate to 16. Lee and 


of hi 


eir as Wife, and afterwards ſeveral Legacies to other Perſons, and the Reſidue Hale. 
1ale nA 7. S. the Wife ſhall have one complete Moiety, if the other is ſufficient 

r onh b pay the Debts, and ſhe ſhall have a Moiety of the Leaſe, though it was 

again biected that a Leaſe was not uſually reckoned Perſonal Eſtate. 


If a Man poſſeſſed of a Leaſe for Years bequeaths ſeveral Legacies of Cro. Eliz. 
late and other Goods to ſeveral Perſgys, and aftendeviſes all the Reſidue 387+ N 
f his Goods to his Wife, his Debts and Legacies being paid, and makes ; Be, 94 


1 Brown's 


other 


Teſtaut 


ough by a Grant of omnia bona a Leaſe paſſes not, yet by the Civil Law 
1a including all Chattels, and this being a Legacy, the Judges of the 


ommon Law in this Caſe ought to be guided by that Law. 


the Sor _; g 
If a Man deviſes 12000. 10 J. S. and by general Words deviſes all his 2 Chan. 


ages t | 

nate U oods, Chattels, and Houſhold Stuff in and about his Houſe to the ſaid Rep- 190+ 
mu . Money in the Houſe will not paſs, he having a particular Legacy de. 
: beloft ſed to him. ae ri . 3 „„ e 1 Fr Fo 
. A. deviſed to his Niece all his Goods, Chattels, Houſhold-Stuff, Furni- Abr. Eq. 


re, and other Things which then were or ſhould be in his Houſe at the 201. be- 


te, him of his Death, and ſome Time aſter died, leaving about 265¼¾. in tween Tra 
d ment b — ny pu” be » "IF . ford and. 
55 dy Money in the Houſe; and it was decreed that this ready Money did Berriges  \- 
1b t paſs; for by the Words other Thinzs thall be intended Things of w_ 


ature and Species with thoſe before-mentioned. | \\/; + 294 2 
Plate (6) and Jewels will not paſs by a Deviſe of Utenſils, but (c) by a 54. 59. 
pevife of Houſhold Goods Plate will paz. 952 ern. 


If a Nobleman poſſeſſed of a Collar of 88, and of a Garter" of Gold, Owen. tag. 
| da Buckle annexed to his Bonnet, and many other Buttons of Gold and Earl ofNor- 
—— ous Stones annexed to his Robes, and of many other Chains, Bracelets Steg. C. " 
d Rings of Gold and precious Stones, deviſed all hig Jewels to his Wife, pre dar 
d dies, the Garter And Collar of SS paſs not, becauſe they are not pro- Styl. 289. 
rh Jewels, but Enſigns of Honor and State; and the Buckle in his 

nnet and Buttons paſs not, becauſe, annexed to his Robes ; but all the Za 


* 


her Chains, Rings, Bracelets, and Jewels pals. 


* 


alled 7, . by Will deviſes thus: em my Will and Pleaſure is, that the Fur- Abr Kg. 
Time ture and Pictures in my Houſes at A. B. and C. ſhall always remain there, 20% Mich 
vil, d not in the Power of my Executors to diſpoſe of, but ſhall go with my 2 
e of d Houſes to ſuch, of my Grandchildren as ſhall be in the Poſſellion there- p14 of B. 


and then appoints that Plate gilt with Gold, belonging to his Chapel at .. 
- together with the Ornaments thereof, ſhould remain to the perpetual 2 Vern.goz, 


naking Uſe of the ſaid Chapel, and makes D. Executor, to whom he gives all his 87 C. ill re- 

Ha rlonal Eſtate, except what is. before bequeathed, of what Nature or Kind. — 

25 ler, for his n proper Ulſe'; and the Queſtion was, if the Plate the . _ 
| fllator, conſtantly . and removed wãth him Chen he went from one e * 


pul: to another, ſhould go to the Executor by the laſt Clauſe, or be- 
| ales = 


z 


Per ſole Executrix ; by this Will the Leaſe paſſes to her as Legatee, for Cal. Ch. 123 · 


 2.Jo. 267. It Money is deviſtd to younger Children, whete thereare divets Davy 


395% tn | dren comprehndliig all. 


2 R V1 S281; 


Drs. to the Houſes under the Word Furniture; and my Lord Keeper jy 
of Opinion that Furniture in à large Senſe takes in Plate, but not here, h. 
CcCauſe ” diſtinguiſhes the Chapel Plate from the Furniture; and the Play 

| ; of ordinary Vie that was carried with him could no more be ſaid the Fur. 
nniture of one Houſe than of the others; and he meant only the particu 
_ - Furniture of each Houſe; ſo the Plate went -to. his Exndohtors, and nab 

- - to Plaintiffs ' who were Qreditors: 8 | 
1 If a Man deviſes his Houſe, and all his Goods pies Furniture therein hy 
Gayte and his Wife for Life, ahd after her deceaſe to his Son A, and his Heirs, " 


5 Gayre, en cept his Pictures, which he gives to his Son A. B. and he has PiQurg 77 


5 Eil. in Boxes as well as thoſe hung ng up in the Houſe, and likewiſe Pictures at hi 

s. 5 Death which he had not at the Time of making his Will, and it is prone | 

in the Cauſe that he had ſkill in Pictures, and” fr rey bought Plum tn 

and fold them again; the Exception of the Pictures ſhall extend as vel 

the Pictures hung up as Furniture, as to thoſe i in Boxes; and as well to tho 

in the Houſe at the Time of the Will, as to thoſe bought i in . the Wil the 

made ſo that they ſhall paſs to his Sons A. and . 8 

Abr. Eq. A Mag deviſed all the Arrears now due, and unjuſtly detairied from b ff 

201. Au. by the Dean and Chaprer / of York, to be employed in à certain Charity 

Gen: and and the Queſtion was, Whether the Arrears incurred after - the miakinod 

1761. m. the Will, and a ſmall Time before the Death of the Feſtator, and whic 

* © were never, demanded by the Teſtator, ſhould paſs ; and per Lord Keepe 

| not; for though a general Deviſę of all a Man's Goods will car; yall vii h u 
had af his Death, though purchaſed after the making his Will; yet here i 

| is confined ta the Arrears due at the making the Will. - | 

Abr. Eq. Tf a Man deviſes his Silver Tea- Kettle and Lamp, with the Appurtens ſtat 

1 Moe ces, nothing ſhall paſs but the Kettle and Lamp, and the Box wherein tt 


2 * FAS Lamp was placed, aud not the e Par pee g r Tongs, Strain 

hy 6 Berkley. or Canifters. _ nid 
2 Chan. Ca. If a Man deviſes 401. ta be paid to 7. $. by him to be diſpoſed of in (ul = p 
193. Manner as tlie Teſtator ſhould by a private Note acquaint him with; f >< 


Martia and dies without ſuth Appointmient; thisis a good Bequeſt to the Party: 
_— PF If one deviſes his Lands to B. in Fee, paying 4001, whereof 200!. to! 
Robinſon and at the 8 of his Wife, by her laſt Ul, to whom ſhe ſhall think ii 
Dufgale, and the Wife dies inteſtate, her Adminiſtrator ſhall have this 200. thePr | 


8. P. in perty thereof being abſolutely veſted in the Wife. 


3 2 ters and a Son, who by Birth is a younger Child, but is Heir at Law L 
158. pt 264. fair Inheritance, he ſhall not be vio as a | YOUnger Child, ſo as to ui An 


125 by the Deviſe. 


P. 15 Ta elf Ch. Rep. 188. Bretton and Bretjon, Chen, Rep. 224. 8. P. 


aChan Rep. If a Man deyiſes Lands to be ſold for the lacredh of Char e a 

211 a Child born fince the Will ſhall have a Share. 1 12 Cy \ 

zern. 105- So whete one deviſed 200. a. A to all the Children of his Siſter Ra 

Garbland the Queſtion was, Whether 4 Child born after the mdkin ng of the Will 
0 


Te before the Death of the Teſtator, Tibuld take by Virtus of the Devile 


in 2 Freem. the Cqurt decited it to FIR to the ALI Lt the 65 } Word 


had been to the Children b & Name, S e. hi # wiki 0 hall } 
ee 177. Co. ern 6. 2 440 bat a * eva i 


3 ee. A Mari by Will deviſed.all hi Goods e Hoaſe to 6: for r 


* e the e his Deceaſe to the Heirs of F. S. and the Poitit was, whether tal 


Clar that was Heir of 5. S. ſhoiild/take:theſe Goods as Deviſet, and the lei 
* Page 71 Goods gy wo. His „er ſuch 5 <div ig ce W i e 


„ 7:4: +. „ 1 
* 4 10 2 Fs 2 ? 


5 hether he that was Heir to F. S. at the Time of G. 's Death ſhould have 1 

rente m; and though it was urged that thoſe Goods were only the Furniture 

e Pla the capital Houſe, yet my Lord Chancellor was of Opinion, that the 

ve Fur Mlutely veſt in him that was Heir of J. S. at the Time of the Death of 5 
Ticuly 65. and dec reed accordingly. FF 7 4 4 at 1 
d liahk f one deviſes his Lands for Payment of his Debts and Legacies, and de- 2 Vern. ĩ 8. Þ 
5 Jol. a- piece to two of his Siſters, and to his third as much as his Farchow: . 1 
Lin, -cutors ſhall think fit; the third ſhall have 400. alſo, and be made Brown. 55 
ITS, er al to her other Siſters if the Eſtate will hold out. 1 e 5 
Pu 2 Man deviſes the Surplus of his Eſtate to his Grandchildren living 3 Verne. 5 
s at n his Death; Granchildrenborn after his Deceaſeſhall not take, for it he Muſgrave iy 
15 {ſo intended it, he would not have reſtrained it to Children living at his Harrys i 
etui. 9 1 9 JJ 5 
well one deviſes the Surplus of his perſonal Eſtate to the Children of A. ass. Z 
o thok 1 B. and neither of them has a Child at the Time of making the Will, Wali and f 
he WI the Death of the Teſtator, the Deviſe is executory, and ſhall extend to ear, 3 
| Children that A. and B. ſhalt afterwards have, and the Children of : 1 
rom n mall take per Capita, and not per Stirpes they claiming in their own 3 
harity ht, and not as repreſenting their Parents. | „„ HY Kh 
King he Duke of Bolton by Will deviſed in theſe Words, viz. Item, I Five 2 Vern. 34 0 
{ which bequeath unto ſuch Ae Servants, as fhall be living with me at the I ime A* ? 
Keepe my Death one Year's Wages : Per Lord Keeper, Stewards, of Courts, and ver the * 8 
y all Mn who are not obliged to ſpend their whole Time with their Maſter, but whale Prö- ke 
heir! alſo ſerve any other Maſter, are not Servants within the Intention of perty is de- 5 


. Will; but I will not narrow it to ſuch Seryants only that lived in the viſed, wi 

ren BS ſtator's Houſe, or had diet from him, = 63-5 : ; 3 1 

Sis 1 12 
; | 277 = EF Cr Ty 3 of it, # 

| ration is by Way of Exception out of the abſolute Property z where an abſolute Property is given, 

in (ud = particular Intereſt given in the mean Time, this ſhall not operate as a Condition precedent, bus 

th, u <iption of Time when the Remainder-Man mall fake iu Polleſſion, Bur: Rep, 433, 234, 

bl. to! | 0 | * 

ink f _ 8 — — — —— 

theP 1 oo : : ba 

Dai 3 6 8 

2 u Df executory Deviſes of Lands of Inheritance: 


And herein of Contingent Remainders, and. Trols 
Remainders, ag far as they' relate fo this Place. 


\ N (a) Executory Deviſe is defined a futu re Intereſt, which cannot s Eq: 
veſt at the Death of the Teſtator, but depends upon ſome Contin- (/ Otwhich 


ö cy which muſt happen before it can veſt. there are 

. A | OR N Three 

Vill, a ds; 1, Where the Deyifor departs with his whole Fee-Simple; but upon ſome Contingeney qua- 

e; u $ that diſpoſition; and limits 4 Fee upon that Contingency, which is new. in Law, as appears by 
Ls ic f et k apes "I 

4 | 8 1 8 Dyer. 33. Vaugh. 271. And was firſt advanced in the Caſe of ind and pen, 19 

Dore A J Leon 64. Nottingham. 3. Chan. Caſes, 1. c. in the Caſe of the Duke of '\Narfolt. Ges 


d Sort is when the Deviſor gives a future Eſtate to ariſe upon a Contingeney, but does not part 
d the Fee at Preſent, but fuer it to deſcend tv his Heir, às a Deriſe to the Heirs of J. S. kill 


all hall have one, 145 and theſe have been fre quent. Of the third Sort are Leaſchold, Intereſt; or 
2 for Years, which vide infru Letter (K) poſt 76, c. and Salk. 22. 


for 1 o underſtand this Doctrine, it muſt be obſerved as an eſtabliſhed Rule, Dyer 4. 
ether ta Fee cannat be limited on a Fee; as if Lands are limited to one and 8556 bs 
(tie OS !icirs, and if he dies without Heirs, that ſhall remain over to another, 7 

ne a lat Limitation is void; o if Lands are given by Deed to one and bis 47 6s, 
in, ſa long as J. $, hath Iſſac, and after the Death of J. S. 1 25 Poph. 34. 


+ . 


| —:!  _.  -, 
2 Rol. Rep · Iſſue, to remain over to another. this Remainder is likewiſe void;  becks 
225. the firſt Deviſee had a Fee, though it was a baſe and determinable Fee. 


F Wks Let, in a Will ſuch Limitations may be good upon a Contingene, 
Ord. gr 7 that may bappen within the Compaſs of a Life or Lives in (a) ee, or nin 
eos. Rol. Months after the Expiration of a Life, or -(6) a reaſonable Number 9 


Abr. 626. Years; för theſe tend not to a (c) Perpetuity, which is fo odious in Lay; 


Dyer 124. but this not by Way of direct (4) Remainder, but by Way of executon 


fe All the 55; 4 HER 
A Fe iſe. . 1 75 55 ; 
mult be lit, EY | 5 | 745 e ; 110 1 ; 4 

and burning out at the ſame Time, per Troiſfden.—(b) As (e) the Caſe of Gardiner and Shelden dos, 
which therefore has been denied to be Law, which vide in Yaugh. 271. That 20, nay go Years hay 
been thought à /xcaſorable_'Time; Salk. 229. pl. 8. /d Where a contingent Eftate is limited, a 
depends upon a Freehold which is capable of ſupporting a Remainder, it ſhall never be conſtrued y 
be an executory Vevile, but a contingent Remainder. 2 Sand, 380. Purefoy and Rogers. 3 Lev. 45. 


S8. P. Carth. 310. 
, TOE © 1 


3 chan. Ca. As if Tenant in pee · ſimple deviſes his Land to A. and his Heirs, and i 
. he dies without Iſſue in the Life of B. then to B. and his Heirs; though 


this be a Limitation of a Fee- ſimple upon a Fee; yet becauſe the Remain. | 


der to B. muſt veſt upon a Contingency, which will fall in a Life, it has 


© | been held good as an executory Deviſe. 


(Report So in the celebrated Caſe of ſe) Pell and Brown, where one having three 
ed Co. Jac. Sons, A. B. and C. by his Will in Writing deviſes Lands to B. his ſecond 
05 6 Hob Son, and his Heirs for ever, paying 201. and if B. dies without Iſſue, livin 
Palm. 131. 4- then fl. to have thoſe Lands to him and his Heirs for ever; B. enters 4 
2 Rol. Rep. ſuffers a common Recovery to the Uſe of himſelf and his Heirs, and then 
216. deviſes thoſe Lands to F. S. and his Heirs, and dies without Heirs, living 4 
2 Leon, II, and it was adjudged, firſt, that B. had a Fee - ſimple, and yet the Limitation 
Vagh. 273. fo 6. good, as an executory Deviſe in Fee; for it was to happen within the 
Compaſs of a Life; and therefore if B. died without Iſſue, living 4. of 
without Iſſue, after the Death of 2. then this future Intereſt was never to 
ariſe; ſecondly it was adjudged that this being a mere collateral Poſſibility 
was not bound by the Recovery ; for it had not Exiſtence at all when the 
Recovery was ſuffered; and therefore the Recompence in Value could not 
extend to it; beſides to allow the particular Tenant to deſtroy. any fuck 
future Intereſt would be the means of fruſtrating the moſt commendable 
Intentions of the Deviſor, providing for his younger Children, or for the 
| Fagroent-af. his Bebrs, gg et 

Dyer 127. One by Will deviſes his Lands to his Mother for Life; and after her 
in Margine, Death to his Brother in Fee, provided that if his Wife (being then ezßrn 
| be delivered of a Son, that then the Land ſhall remain to him in Fee, and 
dies, and the Son is born; and it was held that the Fee of the Brother 
mould ceaſe, and veſt in the Son by Way of Executory Deviſe upon the 

hhaappening of the Contingency, =» „ 
Palm. 133. Ine having Iſſue .4. his only Daughter and Heir apparent, by Will de 
Dyer 33. viſes Lands in D. to her and her Huſband, and her Heir, upon Condition 
in Marg ine. that they ſhould aſſure Lands in Fee to his Executars and their, Heirs, td 
Oro. Eliz. perform his Will; and it they failed, then he deviſed the ſaid Lands in I 
70 I...” his Executors and their Heirs, and died; and it was adjudged to be n0 
$92. - . Condition; (/ for then by the Deſcent to the Daughter being Heir, i! 
1 Ves. 223, Would be deſtroyed ; but it was held a Limitation; or an executory Devise 
2% to his Executors, in caſe the Aſſurance was not made, and that they might, 
4 44 425 for Breach thereof, enter and ſell; for though a Fee cannot be limited upon 
6 A "va Fee abſolute, yet upon a Fee determinable it may, and enures as a nel 
3 Ack. 640. original Deviſe to take Effect when the: firit Deviſee failed to make the A 
3 Brown's ſurance. 8 bel ii fog 7am ho tent at ning aft 
$57: 3 Bl. Rep. 7240, Powell on Dey. 239: % So if a Deyile of Borough-Engliſh Lands had been 
eldeſt Son, paying ſuch a Sum to the younger Sons, and in Default of Payment, that the Land ſhouk 
go to them and their Heirs, though the Word Paying in a Will amounts to a Condition, yet becauſcthat 
muſt deſcend to the Deviice as Heir, and no one elſe can take Advantage of his Default, it muſt be an exect* 
tory Deviſe, to veſt in Default of Paymeut by the eldeſt, 3 Co. al · a. Co. Eliz. 833. Hainfworth _ 


« 
* 


t 


eR 


DSI 19 1k 


a If A. deviſes Lands to B. for five Years from Michaelmas' following, * Page 73; 
e Remainder to C. and his Heirs, this is a good Remainder, altho' it can- Cr, E112» 


th ot veſt before the particular Eſtate. begins, and the Freehold cannot be in Ads Sn, 
n pedanch, for in the mean Time the Fee jhall deſcend to the Heir. Coat. Rens 


Swinb, 180. Powell on Dev. 258. 


One deviſes Lands to his Wife till his Son came to the Age of 21 Years, 2 Rol. Rep. 
nd then that his ſaid Son ſhauld have the Lands to him and his Heirs, and a. 3 
he dies without Iſſue before his ſaid Age, then to his Daughter and her | 


1 
* 


N leiro; this is agood contingent or executory Deviſe to the Daughter if the -» 
, al ontingency happens, and in the mean Time the Fee deſcends to the Son as 4 
ved» leir; and if be lives to 21, though he after die without Iſſue, or leaves Iſ- 


e, though he die before, 21, yet the Daughter is not to have the Lands, . 
cauſe he is to die without Iflue, and before 21, or elſe the Daughter can 
01 take. ; F 7 5 £ N 


But where one having Iſſue three Sons, 4. B. and C. deviſes to his Son 4. ro. Oar. 
ough ter the Death of his Wife, to him and the Heirs of his Body lawfully be- 155. and, 
a Wotten in Fee-fimple ; and if he die in the Lite-Time of my Wife, that then Spalding, S. 


y Son C. ſhall be his Heir, and dies; 4. hath Iſſue, and dies, in the Lite- C. cited. 

ime of the Wife; and it was adjudged that the Iſſue {ſhould have the 3 Lev. 434 
and after the Death of the Wife, and not C. for it was in Effect a Deviſe Will. Rep. 

d the Wife for Life, Remainder to A. in Tail, Remainder to C. in Fee, upon 20 in Gs” 
he Contingency of A.'s:dyingin the Life of the Wife, and does not abridge 46. 
he Eſtate-Tail, expreſsly given 4. by his dying in the Lite of the Wife. Ld. Raym. 


Will. 427. 2 M ilſ. 196. Stra. 12, 798. 3 Com. Dig. 28. Gilb. on Dev. 38, Fearne C. R. 30%, 
Inbler Rep. 195. Doug. 264, 3:1, 337,348. Cowp. 234. 17 erm Rep. 346. 3 Term Rep. 146, 48, 


Baron and Feme being ſeiſed of a Copyhold, to them and the Heirs of 1 Lev. 135— 


« Of gh Lev. 1 
— e Baron, he ſurrenders it to the Uſe of his Will, and then deviſes it to the %% v-- | 
bility leirs of the Body of the Feme, if they attain the Age of 14, and dies 5545 1 3 
n the ithout Iſſue, and then ſhe marries a ſecond Huſband and has Iſſue that at- 838. 
d not ins the- Age of 14, and then the dies; and whether this was a good De- Ste Fearae's: 

ſuch le, by Reaſon of the double Contingency, /cilicet, the having Heirs of Effay, 3d. 
dable er Body, and that ſuch Heir ſhould live till 14, was doubted; but it was ad- Edit. 229, 

r the Pitted that if the Deviſe was good, it muſt be by Way of executory Deviſe, ““ 


hich is allowable, when to take Effect within the Compaſs of a Life, but f 


1 her t after a Dying without Iſſue; for that tends to a Perpetuity, and it can- 
2 t take Effect by Way of Remainder; for it is a new Dexviſe to take Effect 
"and ter her Death, and is not as a Remainder joined to her Eftate ; but the 
other ourt being divided. upon the Point of the Contingency, it was agreed tobe 


journed into the Exchequer Chamber, and the Reporter ſuppoſes the Par- 


3 agreed afterwards, for he heard no more of it. | 


ill des If a Man having only one Siſter and Heir, who had Ifſue 4. and after 2 — 
dition ried B. by whom ſhe had Iſſue C. and D. deviſes Lands to his Siſter until 2 2 5 
5 attains 21, and after C. attains that Age, to C. and his Heirs; and if C. 2 5 
in U. 5 before a1, tlien to the Heirs of the Body of H. and their Heirs, as they 243. L256 
Sg al attain their reſpective Age of 21, and dies, C. dies before 2r, living Abr.Eq.188. 
eir, It and after B. dies, D. either as Heir of C. in whom the Fee was veſted; 1-4 R. 


35 Heir of the Body of H. (though he could not be ſo during the Life ih wo 
6.) being of Age after the Death of H. ſhall have the Eſtate by Way Nen ns. 


| | 2 | Rep. 36,149. 
utory Deviſe, and not the right Heir of the Deviſor. Will. Keys 


ee 3 fog mg. hot Shred] att 13422 boog es Tromcl Siodwee Wag 
a) ix Tt 290. pl. 21, 511, og. 2 Will. Rep. $7, 194, 331, 362, 369. pl. 109, 390% pl. 132. 3 Will. 
120 pl. 64, $55, pl. 76, 304. Vern. 320, 462. 2 Vern, 325, 388, 430, 361, 660, 723. Ch. Pre. 
% 96, 338,421. 8 Mod. 254, 481, 382, 346. 9 Mod. 4, 28, 93, 10f. 10 Mod: 419, 43% 11 
7 , 27. pl. 10. 12 Mod. 44, 52, 278, 283, 284, 594. Fitzgib. 314, ;2t. Talb. zt, 44, 145. Stra. 
ll urs $27: Comyns 3 52. pl. 130. 2 Stra 958. 2 Will. Rep, 28. pl. 8, a Keb. 284. pl. 203. 2 
uſc that in Ke B. 209. 2 Stra. 1175. Id. Ram. 3. 4 Mod, 28. Salk, 266. pl. 4. Skin, 498. pl. 3. 
R. 355. Brown's Reports 142, 179, 189, 489, Browu's P. C. 400, 545+ 1 ä 


d Life; and if he dies without Iſſue living at his Death, that then the Ie 


"barred by the Recovery ſuffered by B. | 88 
2 Sand. 380. If one deviſes Lands to his Wife for Life, and if ſhe hath a Son, ay 
Purefoy and cauſes him to be called by the Chriſtian and Surname of Sampſon Shely 


9. Broughton, by whom ſhe hath a Son, which ſhe cauſed to be chriſtend 
299. Sampſon Shelton, Sc. the Deviſe is good by Way of contingent Remainde, 


Rep. for Want of an Eſtate of Freehold: to ſupport it; and they ſeemed not i 


| %%% W 
IF 4. hath Iſſue two Sons, viz. B. and C. and deviſes Lands te 8 i | 


. ſhall remain to the Heirs of B. for ever, by which Deviſe B. has only ui 
* Eſtate for Life, the Remainder to his Heir not executed ; and though 
the Reverſion deſcended on B. as Heir of A. yet it drowned not the Eſt: 
for Life, againſt the expreſs Deviſe and Intention of the Will, but lett u 
Opening, as it was termed, for the Interpoſition of the Remainder, wi 
it ſhall happen to interpoſe between the Eſtate for Life and *the Fee; ay 
that this being a contingent Remainder, and not an executory Deviſe, yi 


then after her Death deviſes the Same to her Son, and if he dies before z, 
to the right Heirs of the Deviſor, and dies; and after the Wife marriz 


but not by Way of executory Deviſe; for when a contingent Eſtate is init 
ed, and depends upon a Freehold, which is capable of ſupporting a l. 
mainder, it ſhall never be conſtrued an executory Deviſe, but a contingei 
Remainder ; adjudged, and that the Reverſion deſcending to the Heir d 
the Deviſor till the Contingency happened, by the Bargain and Sale, ali 
Fine thereof, by the Heir of Deviſor to B. and his Wife, and their Hein 


before the Birth of their Son, the contingent Remainder was deſtroyed, _ 
A. having two Sons B. and C. deviſed 835 to B. for 50 Years, if k * 


think it an executory Deviſe, becauſe it was limited as a Remainder, an 
becauſe it was limited per werba in preſenti : for if one deviſes his Eftatet 
the Heir of F. S. and F. S. is living, the deviſe ſhall not be conſtrued u 
executory Deviſe, and ſuch Deviſe is therefore void; but if it were to tl 
Heir of F. S. after the Death of F. S. that is good as an executory Devi 
34ly, The Court held the Limitation to the Heirs of B. was become void) 
the Event, whatever it was in it's Creation, becauſe Ju is now dead vil 
out Iſſue. 4r4ly, The Court held that if the Remainder to the Heirs Mat 
of H. was void in Point of Limitation, then the next Remainder limited! 
C. took Effect preſently. = Tl es 

C. ſeiſed in Fee deviſed to Truſtees for 11 Years, and then to the fri 
Son of A. and the Heirs Male of his Body, and ſo on to the ſecond, thin 


Sc. Sons in Tail Male, provided they the faid Sons ſhall take on them 1 5 
Surname; and in cafe they, or their Heirs, refuſe to take Surnam oh 
or die without Iſſue, then I deviſe my Land to the firſt Son of B. in Ia wg 
Male, provided he take my Surname; and if he refuſe or die with "al 
Tue, then to the right Heirs of the Deviſor. A. had no Son at the Tit hed 

of the Deviſe, and died without Iflue, and B. had'a-Son who was ate Dau 

the Time of the Deviſe, who took the Surname of the Deviſor. 


whole Court agreed that the Deviſe to B. was not a Contingent Remaindt 
beeauſe of the . Eſtate for Years, which could not ſupport it; 

8 11647 likewiſe by the Caſe, to be the Opinion of Treby C. J. and ＋ In 
. . that it could not be good as an executory Deviſe, if it were conſidered 
Deviſe to the Heirs of A. being limited per un ba is praſinti; but Fir 
Juſt. held that the Deviſe to the Sonof 4. was future; fer he fuppoe, | 


# 


er, ant 
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the Deviſees are Tenants in Tail, with Remainder in Fee executed of each R. 130. 


children ſhall die without Iſſue of their Bodies lawfully begotten, that then 
all bis faid Meſſuages ſhall remain over, and be to his Wife and her Heirs ; 


DEVISESR 


Teſtator knew that A. had no Son, and the rather becauſe he does not nathts 
him; but it was adjudged in C. B. and affirmed in B. &. that the Remain- 
wy waygqody an d ade / Ü— m HEY FR 
A Man devi ed Lands 0 his * vtors till his Son ſhould come af Age, 3 
ind when his Son. ſhould come 1 N52 then he ſhould enjoy it for him and Bee 
his Heirs; this is a Remainder executed in the Son, and not in Contin- 8 8 
gency, for the Words when and ther in this Caſe only denote *the Time when eres = 
the Remainder is to execute, and will no more make the Remainder contin- Reverſon. = 
gent than in the common Cafe, When a Leaſe is made for Life or Years ; * Page 7g 
and after the Deceaſe af, the Tenant far Life, or the hxpiration of the | 
Term for Years, then to remain, to another ; for though the Words be 


2 Co. 1% 


ier ile Term it Mall renain, yer it is a preſent and not a contingent Re: 


nainder, for where Words refer to that which muft needs happen, there ſhall 
e no Contingency. ; 1 | 1 TT; | 
A. having Iſſue five Sons, (his Wife being enſeirt with a fxth) deviſed Pferd 


o Thirds of his Lands to his four younger Sons, and,the Child. in Fearre bob. 35. 


a Mert, if it were a Son, and their Heirs ; and if they all die without 
Iſſue Male of their Bodies, or any of them; that the Lands ſhall revert to 
the right Heirs of the Deviſor ; by this Deviſe the younger Sons are Te- 
pants in Tail in Poſſeſſſon, with croſs Remainders over to each, and no 
Part ſhall revert to the Heirs of the Deviſor, till all the younger Sons be | 
dead without Iſſue Male of their Bodies. | | 1 
A Man having two Sons deviſed Part of the Lands to one of them and Cro. Jac. 
his Heirs, and the Reſt to the other and his Heirs, and further wills that 694. 


Ihe Survivor ſhallbe Heir to theother, if either dies without Iſſue ; by this Pn 4% 


arne C. 


1 Burr. 


21728. Cop. 777. aug, 33· 265- 


But where a Man having three Sons, and ſeiſed of three Houſes, deviſed Cro. Jac. 
a Houſe to each Son and his Heirs, with this Proviſo, that if all his ſaid 448, 955 
Witty S. C. 
12 - ego : . cited in 
and it was held in this Caſe, that theſe Words did not raiſe any croſs Re. Saund. 10% 
mainders, but that at the Death of any of the Sons his Houſe ſnould go 1 P. Wm. 
immediately to the Wife; and though a croſs Remainder may be by Im- 2 _ R. 
plication where Lands are limited to two, yet they cannot riſe where three 4 94 CP FER 
or more Houſes are limited to three, (a) without expreſs Limitation. Comp. 234, 
ö „ ED, » a & a 8 a 617 33 7 s pt a 419, $33. 
Doug. 266. 3 Term Rep. 83, 146, 484, 488. (a) No croſs Remainders can be created by implication 
in a „ nor by Will between three or more, unleſs the Words of the Will do plainly exprets 
the Intent of the Deviſor to be ſo; as where Black Acre is deviſed to A. White Acre to A. Green Acre 
to C. and if they die without [flucs of their Bodies, vel a/terivs corum, then to remain; there by Reaſon 
of the Words alterius corum, croſs Remaincers ſhall be. Vent. 224. fer Halt, C. J. TE on. 


other's Part. 


A. being ſeifed of two Meſfuages, and having a Son and two Daughters Bendl. 21. 
by ſeveral Venters, deviſed one Meſſuage to . his Daughter in Fee, and oy 330. 
another Meſſuage to C. his Daughter in Fee; and if C. died before her Age een 
of 16 Years, F. then living, then her Part ta ga to B. in Fee; and if B. ( 
died without Iſſue, then both the Meſſuages ſuall go to his Son in Fee; . 
died without Iſſue, and her Part went to the 80 and not to the ſurviving 
Daughter, becauſe the laſt Clauſe created no groſs Retwainders. 

„ | 
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+ Therefore the Deviſe to B. in the above Caſe is an abſolute Diſpoſition * Page 77 
of the Term to him, and veſts it totally in him, and at his Diſpoal, and 814. 4g. 
ſhall go to his Executors during the Continuance of it, and ſhall never for noi Abe, 
Default of Iſſue of his Body revert to the Executors of the Deviſor. 611, 831. 
„% ũ 2VmLww!! id eu | But vide 
10 Co. 87. Leonard Lovie's Caſe, and Sid. 37. which ſeem contra, but have been denied to be Law» 
3 Chan. Ca. 6, 10. 1 5 f 5 . 8 5 : : Zo : f 


If one poſſeſſed of a Term deviſes it to his Wife for Life, the Remain- Lev. 290. 
der to his firſt Son for Life, and if he dies without Iſſue, to his ſecond Son, Zee and 
5c. the Remainder to the ſecond Son is void, for the Remainder of a ge 
Term cannot depend upon a Potlibility fo remote, as the Dying without 14 s, C. 
Iſſue; although it was objected that the Deviſe was not to the firſt Son and Sid. 450- 
his Iſſue, (in which Caſe it was agreed it ſhould go to his Executor), but Vent. 79. 
it was given to him for Life only, with an executory Deviſe to the ſecond Mod. 50. 
Son, upon the Contingency of the firſt's not having Iflue at the Time of his Keb. 637. 
Death. | | | 

If a Man poſſeſſed of a Term for Years deviſes it to D. his Wife for Cro.Jac.459» 
Life, and after to . hiseldeſt Son, and his Aſſigns, and if he dies without Chi and 


45 Iflue then living, to T. this being a perpetual Limitation by Intendment of oy 
Dyer Law is void; and if Men ſhould be admitted to make ſuch Deviſes, there e. 8 $33s 
5 would not be any End of them, nor any Certaintx. — 4+" 


; - | ES F 8 . 4 x5 S. C. 
Kol. Abr. 612, 613. 8. C. Mod, 52. cited, and Sid. 37. cited. And in 3 Chan. Caſi 3 
the Duke of e ele a be Law; and in Salk, 3g H ich: obs 
denied to be Law; that cltabliſhed Law in Caſes of this Nature is the D 7 6. 
Cie, Kev the vent Gy an "EN | the Duke of Norfolg's 


1 


| hap r 9 N af N . — 
which Many ſubſequent Caſes have been decided, on the Principles upc ich Lord Not; 
* Deliſon ol the Duks of Norfoll's Caſe. 5 ow "wor We n. proceeded 
fs A. having Iſſue ſeveral Sons (the eldeſt Non compos) created a Term for 3 Chan. Ca. 
a Years, and by another Deed declared the Truſt thereof to his ſecond Son, * Sh 
ka and the Heirs Male of his Body, Remainder to his other Sons, provided "i ant 74mg | 
* that if bis eldeſt Son died without Iſſue, or not, leaving iis Wife en/ient tingham, but 
1 with a Child, living the ſecond Son, ſo that the Earldom of deſcended reverſed by 


on the ſecond Son, then the ſaid Term to remain to the third Son and the North Lord 

_ _ o "= like mane goo to the other Sons; theeldeſt 8 : 
on died without Iſſue, living the ſecond, and this Limitation to the thir 3 

Son was held good. f 3 ; | . bs 0 wire But upon an 


BF; | : | Sm to 

m_ ob „ 864 | ; h theHouſe of 
Lords, North's Decree was reverſed, and YNottingham's eſtabliſhed. Chan. Ca. $3- And has been 
2 ever ſince admitted to be Law ; and nate, that Executory Deviſes and Limitations of the Truſt of a 


Term are governed alike. Vern 234.  Pollexfeu 15 to 30. 


# Upon the Ground of its being a Limitation to take Effect upon the Dying without Iue, within 
the Compaſs of a Life then in being. See Fearne's Eſſay on . . Forage 
Veniſes, 3d. Ed. 354 (a molt excellent Treatiſe, anda very great Acquiſition to the Profeſlion), 


ace n If a Man poſſeſſed of a Term deviſes it to his Son; and if he dies un- 3Lev-22,23- 
lan t0 married, and without Iſſue to his Daughters; and if his Son be married, Gibbons and 
|; for and has no Iſſue then living to enjoy it, then after the Death of his Son's e e 
ers of ite be deviſes it to his ſaid Daughters; the Deviſe to the Daughters is Cafe for is 
upon void, being a Limitation after the Death of their Brother without 1 ue; for does not 

3 get it iᷣ not to be taken (as objected) that the Dying ſhould be withaat Iſſue liv. ſeem to be 
reien ing at his Death, and ſo the Contingency to happen within the Compaſs of Lan; and 
f the) a Life ; and if it ſhould be intended of ſuch dying without Iſſue, yet the e 
niable Court held it would be void, according to Child and Bayly's Caſe ;* for and Corniſb, 
ne pes 5 buy ONE | | EI Rol. Abr, 
ut 


e tis Page ON 


Vol. II. | G | as 


0 | tho' ſuch a Deviſe hath prevailed in Caſe of an Inheritance, as in Pell and 

old ory Krown's Caſe{, yet it hath not yet prevailed in Caſe of a Term, and the 

Cro. Jac, Court ſaid they would not extend the Deviſes of Chattels to make Perpe. 

461. a tuities farther than they had been. _ FFV 

Caſe cited | | 2, 5 3 | 
*where A. poſſeſſed of a Term for Year» deviſed it to his Wife for Life, and then that J. his Son ſhonl{ 

have the Occupation thereof as long as he had iſſue, and if he died without [fue unmazried, in the ſame 
Manner to another Son, the Remainder over; this Remainder upon the Leath of the Son unmarried 

was adjudged good; for here the Limitation is if he dies W Iſſue unmarried, then the Re. 
mainder over Which is upon the Matter, if he dies within the Term, unmarried, for he cannot hay: 

Iſſue, unleſs he marries; and this is a Poſſibility which the Law will expect, becauſe it will happen in 

à Life; and there is no difference between the Occupation or Uſe of a Lerm, or rhe Profits of the | 
Lane, and the Land itſelf or the Leaſe or Farm; for a Deviſe of any of them will carry the whok : 
' Intereſt. And vide the following Calcs. 33 e 
1 8 + Ae own; „ : 
* Page 78 If a Term is deviſed to A. and the Heirs of his Body ; and if A de v 
Salk. 425. without Iſſue, living B. then to B. this is a good Limitation, the Contin. fc 


Let 2 2 gency ariſing within the Compaſs ot a Life. ; 15 el Oy pert ey gt 
' 33% © 4. deviſes to his Son, his Executors, Adminiſtrators and Aſſigns for ever, 


Lab, aleaſchold Eſtate, but if he died before 21 without Iſſue, in that Caſe be (WW 
Carth. 266- deviſes it over to his Brother; and the Queition was, whether the Remain. 1 
8. C. der over was good. It was objected that it was a Perpetuity, for that the . 
2 Vern,151, Remainder depends on the Son's dying without Iſſue; for if he die before Wi T, 
Martin and 21, though he leaves a Child, and that Child afterwards dies without Iſſue, TY 


Log. the Son lay be ſaid to be dead before 21 without Iflue ; yet the Court held 15 
5 the Remainder good. | Ee e | 
Abr. Fq One F. being poſſeſſed of a Term for Years deviſes it to his Wife for D 
4 af Life, and after her Death to A. F. for her Life, and after her Death to vi 
Cafe. 7. F. and his Children, and then deviſes in this Manner: And if it ſal WW 

Cowp. zog. happen the faid T. F. to die before the Expiration of the ſaid Term, not 
Doug. 487, having Iſſue of his Body then living, then to go over to the Plaintiff for 
5 6. the Reſidue of the Term; the Defendant's Title was by an Aſſignment of 
80 R. F. and T. F. of all their Eſtate, Right, Title, and Intereſt; &. F. vs 
= Siem dead, and 7. F. died without Iſſue; and the Plaintiff brought his Bill © 
Rep. 143. have an Aſſignment of the Term, purſuant to the Will; all that was i. 
Hy. Bl. + fiſted upon, tor the Defendant to difference this Caſe from the Duke d 
Rep. „o. MNorfolks of a Term, and of Pell and Brown's Caſe of a Fee, was, that th 
Contingency of his dying without Iſſue was not confined to his own Death; 
but that the Words then living ſhould relate to the Words before the Expi 
ration of the Term, and ſo this went farther than any of the Caſes had ev! 
yet been carried: for he might have Iſſue for ſeveral Generations, and jt 
if ſuch Iſſue failed at any Time before the Expiration of the Term, theni! 
was to go over, and this in a long Term tended plainly to a Perpetuit); 
and therefore ought not to be allowed but by the Deviſe to T. F. and 
Children; and the ſubſequent Words, and if he die without Iſſue, ti 
whole Term and Intereſt was veſted in him, and he might diſpoſe there 
as he thought fir, and it could not be reſtrained by the Words then I 

which related only to the Words before the Expiration of the Term, and 
the Remainder over to the Plaintiff void. But for the Plaintiff it un 
argued and decreed, that the Remainder to him was good by Way d 
+  executory Deviſe, and that the Words hen living muſt relate to the Tin 
of his Death; for otherwiſe there would be no Ditferetice between this an 
the common Limitations of a Term to one, and the Heirs or Iſſue of i 
Body; and if he dies without Iſſue, the Remainder to another, which" 
void; for there it muit likewiſe be intended if he die without Iſſue befor 
the Expiration of the Term, or during the Term, ſince after the Exp” 
tion of the Term he can limit no Remainders over, becauſe nothing * 
mains then to be limited; but here it being limited over upon this Cont 
gency, if he die without Iſſue then living, viz. at the Time of his a 


E * . 


- 


r n * 


and 3 3 = 3 3 : 7 
tei is good, "becauſe this-Contingency muſt happen within one Life, or 
pe- at all; for upon his Deathit will be certainly known whether he 1 
or not; if he does the Contingency cannot take Place; if he does not, then | 


it may; and this being to happen within the Compaſs of a Life, is g 
an executory Deviſe, and differs in nothing 8 the Duke „ 


bolt 

ſame Cate, fave only that there it was by Proriiſo; and alſo upon th 

5 another Perſon without Iſſue then bee "and here Fes be _ 5 

Cs Death, which makes no Manner of Difference = 
pen in A Man poſſeſſed of a Term for 31 Years deviſes it to his Son H. during Abr Eq 


his Minority, and it he attains to his Age of 21 Years, then to hi 
We Life, it the Term ſhall ſo long de, and no ee 3 
* Death to ſuch of his Iſſue to whom he ſhall deviſe it; but if he die with- G. Vide 
out Hue, then to his other Sou G. for the Reſidue of the Term; H Aer . 
wards died without Iſſue, or without making any Diſpoſition of the Reſidue Mg on; 
of the Term ; and the only Queſtion was, Whether by the Words of this T Lage 79. 
Will the whole ferm did not veſt in H. and it was decreed that it did not rb order 
for the Words die without I que have a twofold Meaning, either without Iſſue Sponer, and 
at the Time of his Death, or without Iflue, whenever the Iſſue fails; and 2Vern. 68, 
thoughin Caſe of an Inheritance, if Lands are deviſed to one, and if he die 4 Abr. 
without [ffue, the firſt Deviſce takes an Eſtate-Tail by Implication, which gs rg 
ſhall go to his Iſſue, and they ſhall take in a Courſe of Deſcent to all ſac- Fag. 
ceeding Generations; but to make ſuch a Conſtruction in the Caſe of a 3133 3% 
Ferm, which cannot come to the Iſſue by Deſcent, is unneceſſary; and |." Rep. 
therefore in ſuch Caſe the other Conſtruction of the Words, r mat 432. Pl. 121. 
Y natural and obvious, ſhall take Place; and it ſhall be intended only, if ve . 
die without Iſſue living at the Time of his Death; and conſequently the 
whe g eee ee . within the Compaſs of a Life, hinders 

ie Remainder over, but it may well © by W ac 
Deviſe, according to former Reſolutions. we rg: ne, eames 


A. die 


)Ntins 


ever, 
aſe he 
mail 
at the 
before 
| Iſſue, 
t held 
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)) Ot void Deviſes; And herein, 


1. Of deviſing what the Law already gives, or what the Policy of the Law | 
will not admit. e e 


rol Ae the its are favourable in their Conftrution of Wills = | : 
etui LA if poſſible, the Intention of the Teſtator may prevail; yet whack 0 | 
and bi ator makes the fame Diſpoſition of his Eſtate as the Law would have 


done, had he been ſilent, or where his Diſpoſition is made in ſuch. general 


ſue, the 'T 7 
, e b ; 9 f 5 
rms, that his Intention is altogether doubtful and uncertain, and cannot 


25 be collected from the Words of the Will; or here the Teſtator is eſtabliſn 
dun 1 N F * Leſtator is e iſh- 
nd ing a Settlement againſt the Reaſon and P ficy of 1 | 
* 1 725 * * fit to reject the Will, 1 Mm ; 5 dee ee | | 
Way cfore if a Deviſe be made to J. $. and his Heirs, who is Heir at Rol. Abr. 
e Tin 8 * 3 Deviſor : this is a void Deviſe, and the Heir ſhall dab bu De. 626. 8 
this 6 be Be is better Title for the Deſcent ttrengthens his Title by taking away rien. 
e of l La ry of ſuch as may poſlibly have Right to the Eſtate, whereas if he har 6//b wh 
phich) 1 ahi he is in by Purchaſe. - | th Godb. 461. 
| OE. an deviſes Lands to his Wife for Lif i 8. 
e bel h fol to or Life, Remainder to J. S. 2 Leon ici. 
Expit fs 3 0 yo 80 2 3 Deviſe to FJ. 5. been on Bupe's . 
ing . cular Eſtate, the Reverſion w we come to him << 
. t, as bletrat Lav! e d e 

a N . : 27 Seve * 01. . 
$ RL; 1-411: 06:77, 036. Pro 

G 2 4 ſeiſed and Lala 


ü 


| Coiindenand the Heir at Law. Thus, where a Man had Iflue a Son and a Daughter, 


Voor 860. Iſſue of his Body, then the Land to go over, c. The Son by this Will 
| Godelp. 4. took an Eſtate-Tail, though Heir at Law to the Deviſor, becauſe here is an 
Rol. Abr. Eftate-Tail created by the Will; whereas a Fee- ſimple would have deſcend- 


* 


D V I S E 8. 


3 Lev. 127. A. ſeiſed of Lands on the Part of his Mother, deviſes them to his Execy. 
Hedger and tors for ſixteen Vears, for Payment of his Debts, and after deviſes them 
Rowe. to his Heir at Law ex parte Materna; this is a void Deviſe to the Heir at 
Law; for though it was urged, to ſupport the Deviſe, that if it obtained, 

the Heir of the Part of the Father, might in the End inherit, which he 

could never do if the Deviſe be rejected; yet they adjudged the Deviſe to 

be void, becauſe there is no Alteration made in the Tenure of the Eſtate ; 

nor is the Quality thereof any Wile altered; but whether the Deviſee takes 

either by Deſcent, or the Will, it is a Fee-ſimple, and it were but 4#un 

a4 ge to make him take by Will. a e 

* Pa le But where another Eſtate is created by the Will than would deſcend to 
ie d the Heir at Law, or where the Quality of the Eſtate is altered by the De. 
viſe, there the Diſpoſition by the Will ſhall prevail, though it be made to 


apy Ts hand 4 AS a 


Hob.29, 30. 
Cl rh and deviſed that his Land ſhould deſcend to his Son, and if he died without 


2 ed, which if the Deviſee were allowed to take, it would make the Remain- 5 
| der over void. „ V to 
Lew. 12). 80 where a Man has Iſſue only two Daughters, and deviſes his Lands * 
Tro. Eliz. to them and their Heirs; this is a Deviſe to the Heir at Law, (for ſo are to 


431- the Daughters) and yet good, becauſe the Deviſe makes them Jointenants, . 
id-$3,7%0 in which Survivorſhip takes Place; whereas had they taken by Deſcent, La 


oy pag they had been Coparceners, and therefore the Will altering the Quality of 1 
Comyns the Eſtate ought to prevail. | 5 | 
123. 21d. AF. deviſes his Land to B. for Life, the Remainder to C. in Tail, the wo 
' Raym. 830. Remainder to the next Heir Male of the Deviſor, and the Heirs Male of 
Hob. 33. his Body; B. and C. died without Ifſue ; the next Heir of the Deviſor was 
| Perk. $06. 4 Daughter ; and ſhe was adjudged to have the Land by Way of Reverſion 8 
and Deſcent; and though ſhe have a Son born afterwards, he ſhall not 5 
take the Land from her. | net 1 
Co. Lit. 18. Alſo Deviſes are rejected that are againſt the Reaſon and Policy of the 5 
Dyer. 33. Law; hence Deviſes as well as all other Settlements, which tend to intro- 
3 Chan. Ca. quce a Perpetuity, are void; for Wills, though favourably expounded, are ol 
wy Letter Vet to be conſtrued according to the common Rules of the Courts of Lav ps 4 
(1) 7 Ur. and Equity; therefore a Deviſe to J. S. and his Heirs, the Remainder to th 
| FJ. D. and his Heirs, is void, becauſe the Law in no Caſe will allow a Li- " 
*. mitation of a Fee upon a Fee, becauſe by the Deviſe to J. S. and his IP 
- Heirs, the Deviſor has transferred the whole Eſtate to him, and then the derec 
Limitation over muſt be void; nor can this Deviſe be good by way of fu | 
ture Intereſt, or a Remainder to veſt upon a Contingency, becauſe no Man T 
can ſay when the Heirs of J. S. will fail; and to allow the Remainder to with 
J. D. to be good upon ſuch a diſtant Contingency, is to perpetuate the dies, 
Eſtate in the Family of J. S. to preſerve a Renainder in F. D. which pro on] 
| dably may never veſt. | JJ Re K 
2 Vern. 73. A. devited his Manors, Meſſuages, Cc. to the Drapers' Company, and from 
Humberflon their Succeſſors, upon Truſt to convey to B. for Life, and to his firſt Son, devit 
and Humber and all other his Sons for Life, and to their Iſſue Male for Life - and fo! the \ 
ſex decreed. ant of ſuch Iſſue to FJ. S. for Liſe, and to his Iſſue Male for Life, ©: only, 


and fo to a great Number of them for Life, and ſo to convey. #oties quotits; 
and the Court held this Attempt to make a perpetual Succeſſion of Eftats 
for Life to be vain and impracticable; however that there ought to be: 
ſtrict Settlement made, and the Intent of the Teſtator followed as far as tht 
- Rules of Law will admit of, and therefore directed a Settlement to be 
. n 1K er who were in OE ſhould be only Tenants for = 
ut where the Limitation was to a Son not in Being, he muſt be 
Tenant in Tail Male. a cor 6 
A. 


10 


A. deviſed all the Reſt of his Perſonal Eſtate by Leaſes, in Truſt, or Abr. Eq. 
otherwiſe, to his three Nephews A. B. and C. and makes them Executors, 200. Mil- 


It and wills that they ſhall give Bond to each other, that in Caſe either die hams and 

d, without Iſſue of his Body, to leave at their Death all the ſaid Chattels and 3 96-9 x69 

x | Perſonal Eſtate to the Survivors and Survivor of them; and the Bill was ro 1 Ban an- 
io have the ſaid Bonds given, but was diſmiſſed being an Attempt to intail a not be limit- 
A OW. | 5 4 l 8 ed after a 2 
Perſonalty. = W 

m - out Iſſue, Bur. Rep. 272, 273 


» Why ſhould not the Bonds be given ſo far as reſpecbed the Leaſehold Eſtates? ide ante 26595 


* 2, By Incertainty in the Deſcription of the Thing deviſed. bt *Page 81 


0 Deviſes are void and rejected where the Words of the Will are ſo gene- iy 130. 
0 ral and uncertain, that the Teſtator's Meaning cannot be collected from 8 
rall them; and therefore where a Man by Will, gave all to his Morher, all to his ee. 

11 Mother, it was adjudged that theſe general Words did not carry the Lands and A 


to the Mother; for ſince the Heir at Law has a plain and uncontroverted d. 
Title, unleſs the Anceſtor diſinherits him, it were ſevere and unreaſonable 
to ſet him aſide, unleſs ſuch Intention of the Teſtator is evident from the 
Will; for that were to ſet upand prefer a dark and at beſt a doubtful Title 
to a clear and certain one. | | | 3 e 

If one having Lands in Fee, and other Lands for Years, deviſes all his Cro. Car. 
Lands and Tenements, the Fee-ſimple Lands only paſs ; but if a Man had 293. 
Laeſes for Years only, and no Fee-ſimple Lands, by the Deviſe of all his 23 
Lands and Tenements, the Leaſes for Years paſs, for otherwiſe the Will C. B. 3 
would be merely void. | 3 | I Brown's 

| 2 Ch. Rep. 79. Vez. 271+ Cowp. 43, 299, 657 1 Term Rep. 105. 


So if a Man being ſeiſed of a Meſſuage in A. and of a Meſſuage and ſe- And. 13. 
veral Lands in 4. deviſes to J. S. his Houſe in A. with all other his Lands, 

Meadows, Paſtures, with all and fingular their Appurtenances whatſoever ' 

in B. yet the Houſe in 5. ſhall not paſs; for though by a Feoffment or 

Leaſe of Lands in D. Houſes ſhall paſs, becauſe to be taken moſt ſtrongly 

againſt the Feoffor, c. and the Land paſſing the Houſe thereupon muſt alſo 


15 paſs; yet Wills are to be taken according to the Intention of the Deviſor 
x to and when he deviſes his Houſe in 4. and Lands in &. it cannot be preſumed 

415 that he would have more paſs than by the Words is expreſſed.* 7 hep 

d his * Perhaps . Reaſon might be ali ned, vin. That the Houſe could not, in Law, be confi- 

n " dered as appurtenant to the Land, though the Land might be appurteuant to the Houſe. 

f ſu⸗- | N | | 

Man If a Man is ſeiſed of Lands in a Vill, and in A. and g. two Hamlets Dyer 261, 

ler to within the ſame Vill, anddeviſes all his Lands in the Vill, and in 4. and 

e dies, no part of the Land in B. ſhall paſs; for his naming one Hamlet 


= fully ſhews his Intent, that the Lands in the other ſhouid not paſs. 
ut where a Man having two ſeveral Moieties of Lands by Put chaſe Bulſt. 117. 
from the ſame Perſon, one lying in Kent and the other in Ec, and he : Bulſt. 176. 
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ſt Son, e deviſed all his Moieties in Kent; and it was held, that both paſſed, for 33 
ad A the Words being All lis Moieties they cannot be ſatisfied with one Moiety rg, Eli. 
J 0. ‚ | ; 8 


only. | 658, | 
| Comp. 299, 363, 803. Doug. 759. 1 Term Rep. 105. 2 Term Rep. 498. 


If one ſeiſed of Land, called Hayes Land, lying in two Vills, viz. A. and Co. Eliz- 


jo be 

as the Y deviſes all his Land in 4. called Hayes Land, to his youngeſt Son and 6574. 15 
to be * Heirs, and in another Part wills, that if his ſaid Son dies without 5 
- Life; ue, that his Wife ſhall have Hayes Land, and dies; and the Son dies 20. 


without Iſſue, the Wife ſhall have only that Part of Hayes Land which 1 in 
"2 in A. becauſe no more was deviſed to the Son ; but per Popham, if the 
eriſe had been to the eldeſt Son, and if he dies without Iſſue, perhaps = 

| | 1 Fo | ſhould 


4 


JJV 
mould have had all, becauſe the eldeſt Son had all, Part by Devife, oy 
Part by Deſcent. tj . ** ft” HOES 


Rol. Abr. If a Man ſeiſed in Fee of two Houſes in D. adjoining the one to the other, 

613. and the one is in the Poſſeſſion of A. and the other in the Poſſethon of 5, 

Cro. Car. which is alſo the Corner-Houſe in the Street of the Town; and he deviſe; 

Pats . bis Corner-Houſe in the Poſſeſſion of 4 and 5j. by theſe Words, only the 

ps dg 5 Houſe which is in the Poſſeflion of B. ſhall paſs, which is the Corner. 
Powell on Houſe, and not the other Houſe which is in the Poſſeſſion of A. though i 

ks hy be next adjoining thereto ;, for his Intent appears to be ſo. - 

Wp. 303, ; 4 
Led. Bong. 762. 2 Term Rep. 498. a . > 


58 - 


2 Leon. 120. A. ſold Land to B. but before a Conveyance was executed, B. ſold the 
bi and ſame Lands to C. and then A. conveyed to C. and C. being thus ſeifed, de. 
Thompſon, viſed the Land to his younger Son in thete Words, I bequeath to R. my Sn 
Page 82 all my Land which I purchaſed of B. whereas in Striftneſs of * Law he pur. 

chaſed them from 4. who conveyed them to him; yet this was allowed 

to be a ſufficient Deſcription of the Land, and confequently a good Deviſe 
of it, becauſe the Purchaſe was really made from 8. the Money being paid 

| to him. | | Sign | 
Cro. Car. If one deviſes his Houſe wherein J. S. dwells, called The White Swan i 
105. 9%. Old Street, to i N. Sc. and dies, and at the Time of his Death and mal. 
ill J. S. occupied the Entry only, and three of the upper 


1 And. 188. ing of the Will | | | = 
2 Term Rooms of the Houſe, and others occupied the Garden and other Parts of BI 
_ _ Rep.50% the Houſe ; yet all the Houſe paſſes ; for the Houſe imports the whol: <8 
1 Houſe, and the Sign of the Vite Swan makes it ſtill more certain. ag 
Cro. Car. If a Man is ſeiſed of a Meſſuage and two Acres of Land in A. and & 
27D Com. two Acres of Meadow in B. and hath uſed and occupied the two Acres of 
| 238 Meadow, being four miles diſtant from his ſaid Houſe, together with hs 15 
303, 369. ſaid Houſe and Lands in 4. and deviſes. the Houſe cum omnibus & finguli Re 
2Bl.Rep. pertinentiis ſuis adinde ſpectan to J. S$. the two Acres of Meadow ſhall not Tr 
4% „ Paſs; for by the Words cum pertinentiis Lands paſs not, but ſuch Thing RE? 
\ enn, only as may be properly appertaining; otherwiſe if the Words had bean MW II 
Ch.Rep.331 yy Oy PE 1 85 0 a | e 
2TermRep. cum terris pertinentibus, for then the Lands uſed therewith ſhould har ER 
, B. R. 500, paſſed. | | | | 2 his 
4. 302. | ; 3 
Chan. Ca. If A. deviſes ſeveral pecunlary Legacies, and alſo ſome Lands, and the Ke 
262. deviſes all the Reſt and Reſidue of his Money, Goods and Chattels, ani "Ta 
E | bother Eſtate whatſoever, to J. S. whom he makes Executor, he haviny left 
bother Lands, they ſhall. paſs by the Will. | {4 the 
14 Rol. Abr. But if a Man ſeiſed in Fee of three Tenements, and poſſeſſed of dive" 4113 
* 623. Goods, and of a Leaſe for Years, deviſes one Tenement to one of his do poſſ 
be b and another Tenement to one of his Daughters, and then adds, Item, 8 
1 make my two Sons Executors of all my Goods, moveable and immoveable, andi 


my Lands, Debts, Duties and Demands ; by this Clauſe no Eſtate in the thre 

_ Lenements of which the Deviſor was ſeifed in Fee, paſſed to the Executos 

buy Force of the Words, And all my Lands ; becauſe that theſe Words mig 
EY well be ſatisfied by the Leaſe for Tears of Land which paſſed by it. 

Abr. Eq. A. deviſed in the following Manner: I make my Niece Executrix of ale 

e 8 1 Goods, Lands and Chattels; the Teſtator had a real and perſonal Ef 

| Sa but no Leaſes or Intereſt for Years in any Lands whatſoever ; and the Ou 

tion was, Whether any, or what Eſtate. paſſed in the Lands, by this be 

viſe? And my Lord Chancellor was clearly of Opinion, that the m 

Eſtate did not paſs by theſe Words; and that the Word Lands wa 

(as objected) uſeleſs, and to be rejected, for that in all Probability th 

might be Rents in Arrear of thoſe Lands, which would paſs to the Ni 

5 by her being made Executrix. if] | | | 

| Skin. 130, If A. deviſes certain Lands to his youngeſt Son in Fee, and deviſes al 

pl. $: Bars Lands in D. to his Wife for Life: Item, I give to her for Life the ; 

> Which I hold of G. T. Item, I give to her all the Lands which I purci®3 


Gameam. 
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of J. S. Jtem, I give my Lands to my Son E. and his Heirs for ever; 
not only the Lands purchaſed of F. S. but alio the Reverſion of all the = 
others do pals by theie Words. „ 
I 4. being ſeiſed of the Manor of B. and of other Lands in the County Allen 28. 
of S. de viſes the Manor of B. for fix Years, and Part of the other Lands to ; 
J. S. in Fee; and then comes this Clauſe, and the Reſt of my Lands in the | 
County of S. or elſewhere, I give to my Brother, Sc. by this Deviſe he 
ſuall have the Reverſion of the Manor. „ | | 
A. ſeiſed in Fee, deviſed a certain Houſe by Name to J. S. for Life; and“ Page 83 
by another Clauſe he deviſes to his Wite, the better to enable her to pay 2 Vent. 285. 
his Legacies, all his Meſſuages, Lands, Tencments and Hereditaments, vole en 
net above diſpoſed of. Adjudged, that by theſe Words, the Reverſion of judged upon 
the Houſe deviſed to J. S. paſſed. EET ” 


: | : a Writ of 
| Se . Errot in the 
Exchequer Chamber. Carth. 50. S. C. where it is ſaid to have been adjudged in King James II. 8 
lime, that the Reverſion did not paſs; but a Note is added, that chele were King Fames's Judges, 
and that Mich. i W. M. it was adjudged, that the Reverſion paſſed ; which Judgment was at- 
firmed in the Exchequer Chamber by all the Judges; and the rather, becauſe it appeared that the 
r at Law had 200. per A:num deviſed to him; ſo that he being taken Notice of, the Intent was 
more Apparent. Vide Lev. 21 . S. P. adjudged, and 3 Mod. 228. which ſeems contrary, but has 
been denièd to be Law. | | be 4 5 1 9 8 


A. ſeiſed in Fee, deviſed Black- acre to B. for Life, and deviſed to C. all 2 Vern. 461. 
his Lands not before deviſed, to» be ſold, and the Money to be divided be- Ne and 
tween his younger Children; the Queſtion was, whether the Reverſion o 
Black-acre paſt by the Deviſe of all his Lands not before deviſed: and it cordingly. 
having been referred to the Judges of the Common Pleas, they unanimouſly 
agreed and certified, that the Reverſion was well deviſed. | 5 
A. by Virtue of ſeveral Settlements, being Tenant in Tail after Poſſibility vern. 6217. 
of Iſſue extinct, of ſome Lands, Remainder in Fee to Truſtees, in Truſt for between Sir 
him and his Heirs, and as to ſome other Lands, being Tenant for Life, Zitton Strode 
Remainder to his firſt and other Sons, Remainder to '] ruſtees in Fee, in and Lady 
Truſt for the right Heirs of H. whoſe Heir A. was, and as to other Lands, e | 
being Tenant i ail, Remainder to the right Heirs of his Father, whoſe Jord ee 
Heir he likewiſe was; and being likewiſe ſented of a very conſiderable Real cellor, aſſiſt- 
Eſtate of his own Purchaſe, and poſſeſſed of a large Ferional Eſtate, made ed with the 
his Will, and deviſed ſome Part of his Lands to his Wife for Life, and Maſter of 
gave ſeveral Legacies, and having no Iſſue, deviſed all other his Lands, 3 
Tenements and Hereditaments, out of Settlement, to his Nephew, provided ard J. N, 
he took on him his Surname, ſubject to raiſe 4000. in caſe the 'Teſtator c. 
left a Daughter; and it was held, that all the Eitates thus ſettled paſſed by h 
| the Will, notwithſtanding the Words out of Settlement, for the Word Here- k 

ditament comprehends a Remainder or Reverſion, as well as an Eſtate in 
Poſſeſſion, | 5 e r . 

So where A. being ſeiſed in Fee of Lands in D. upon the Marriage of his Abr. Eq. 211 
eldeſt Son, ſettled thoſe Lands on him in Tail Male, Remainder to his own er and 
right Heirs ; and being ſeiſed in Fee in Poſſeſſion of other Lands in M. I. Cheſter, de- 
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the Lands in D. notwithſtanding the Exception, or reſtriftive Words not 
formerly ſettled, | 
But 


urch 


4 . 
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A vent. 35 . But if A. deviſes Lands to B: in D. S. and 7. and all his Lands elſeu here ' 
Sir Thomas and he hath a Mortgage of Lands, not lying in D. S. or 7. which is of = 


and not to the mortgaged Lands, which were of a different Nature, and of greater Value; and thy 


and Twi/- 
den. 85. w 


- 74% ſpecifying which he means, this is void for the Uncertainty; for to conſtr: Mea 
Dev. 116. it a Deviſe to the Eldeſt, is to make it an impertinent Deviſe, that being il 


D EV $8 B48, 


Littleten's more Value than the Lands in D. S. and T. the mortgaged Lands will ng pen 
Caſe, 2 paſs, for he could not be thought to mean to comprehend Lands of fh 16 
- . much Value, under the Word el/ewhere, which is like an &c. that comes in bot 


er ſays there currente calamo. 

wete other lets ths 3 „ 5 
Circumſtances in the Caſe, which ſhewed that it was not his Intention that the mortgaged Land 
ſhould paſs; and Vern. 3. S. C. it appears, that there were ſome ſmall Parcels of Land not ſpecifes, 
and of the ſame Nature of thoſe deviſed; to which the Court held the Word «ſerobere was applicable, 


the Teſtator had charged the Lands deviſed with a Kent-charge of 80/. per Annum, which he could 
never intend ſhould iſſue out of Lands which were every Day redeemable. . 


a Vern. 523. By a general Deviſe of all Lands, Tenements and Hereditaments, Mort. 
gages in Fee, though forfeited, will not paſs; nor will they paſs by ſuch ; 
general Deviſe, though the Equity of Redemption is after the making of nd 

the Will forecloſed or releaſed, e. VVV 

* Page 84 A. having ſettled all his Eſtate of Inheritance upon his Wife for Lift, to! 

Abr. fe. for her Jointure, makes his Will, and thereby deviſes ſeveral pecuniar Da 

211, 212- Legacies to ſeveral Perſons, and then ſays, all the Reſt and Refidue d 

Market my Eſtate, Chattels Real and Perſonal, I give and deviſe to my Wit, 

"Frm I make ſole Executrix; and the only Queſtion' was, whether þy Nic 

Eq. Rep. 30. this Deviſe the Reverſion of the Jointure Lands paſſed to the Wife; and nt 


my Lord Keeper having taken time to conſider of it, delivered his Oyi. Peer 
nion, that it did not, becauſe the a bac and ſubſequent Words «. . 1 
plain his Intent, to carry only his Perſonal Eftate ; for in the firſt Pan Boc 


of his Will, having given only Legacies, and no Land whatſoever, the Iſſu 
Words all the Reit and Reſidue of his Eſtate are relative, and muſt be Lar 
intended Eſtate of the ſame Nature with that he had before deviſed BW" " 
which was only Perſonal; for having before given no Real Eitate, there de 
could be no Reſt or Reſidue of that out of which he had given aua 
none; then the Words Chattels Real and Perſonal lain the Word 
Eftate, and ſnew what Sort of an Eſtate he meant, aa make the Devise 
as if he had ſaid, all the Reſt of my Eſtate, whether Chattels Real of Per: 
onal, Wc and fo confine and reſtrain the extended Senſe of the Wa 
Ee 2 7 z Si? « f n "CAFE MITE obs 


3. By Incertainty in the Deſcription of the Perſon to take. 


5 r. If 4. deviſes Lands to the eldeſt Son of J. F. by the Name of Willa, 
ay . when in Truth his Name was Andreu, the W (a) good. 


fo} A De- | ah 
405 to the eldeſt Son of F. S. is good, or to his Second or Youngeſt ; ſo is a Deviſe to the Wife of 9.5, Day 
or though ſhe be Em. or Emlyn, and to Robert Earl of, U.. though his Name was Henry, C6 5 
=o 3-—A deviſe to the Stock, Family, or Houſe, is good, and it ſhall be intended of the Hen evi 
De 33. „ N 


Cro. Eliz, If a Man has Iſſue two Sons, and deviſes his Land to his Son, without Mo: 


more than Actum agere ; and to conſtrue it a Deviſe to the Youngeſt, ſeemi 
ſtill more unreaſonable, becauſe that is to diſinherit the Heir at Lav with- 
out an apparent Intention of the Teſtator to warrant it, and to. ſet upi 


% * 


| doubtful Title in Deſtruction of a clear one. | 
3. Co.68, If a Man has two Sons named F. and deviſes to his Son J. all h Hein 

| Lands, this is a void Deviſe for the Uncertainty, unleſs it can be proved that 
the Teſtator meant one of them in particular; by the elder Son's being be 
bend Sea, probably dead, G for theſe Circumſtances clear up te late 


h n t i 


Hob. ag, 30. ' A Man had Iſſue a Son and a Daughter, the Daughter was married, and 
Coronden h had Iſſue two Daughters; the Father deviſed, that all his Lands ſhouli 
aud Clerk. deſcend to his Son, provided that if his Son died, without Iſſue of his B30 
© dy, then my Land to go to my right Heirs Male of my Name and Þof. 
terity for ever; the Son died without Ifſue ; and upon Ejectment between 
the Brother of the Deviſor and the Daughters, this was held a void De 
* Page 86 viſe, becauſe neither could claim under the Deſcription of the Will; ng 
* This Rc- the Brother, becauſe, though he was of his Name, yet he was not his (a 
ee Ka Heir; and though the Daughters were his Heirs, = they were not 
a Rule lad of his Name, and ſo not within the Words of the Will, and conſequent 
down in the the Limitation void for the Uncertainty. 1 


12 


Old Books, | (42S a 
viz. That he who taketh by Deſcription or Purchaſe as Heir, muſt be Heir General, or compleat Her 
- for Inſtance, if Lands are deviſed to the Heirs of J. S. and J. S. is living at the Death of the Teſtator, 
the Deviſe is void, for Non of beres viventis ; ſo if 1.ands are deviſed to the right Heirs Male of J. 
and the Heir of J. S. is a Female, the Deviſe is void; cr if the Deviſe were to the Heirs Female, ul 
the right Heir had been a Male, it would be void in the ſame Manner; to which Purpoſe vide Mog 
$60. Co. Lit. 24 b. 2. Leon. 70. Dyer 99. Hob. 33. 1 Co. Arcber's Caſe, 1 Co. 103. Sbdyi 


Caſe; but notwithitanding theſe Authorities, this Doctrine has been ſhaken by the following mon f 
modern Reſolutions, in which it is held, that a ſpecial Heir may take by Purchaſe; and that a Deſcriptia 3 
of @ Perſon by che Name of Heir, tho“ not Heir General, operating with the Intention of the I eſtatu, De 
is ſuflicieat to aſcertain the Perſon to take, Yide Abr. t.q. 214, 215. Beaumont and Long, 2 Vern. 79 
Newcomen and Barkh am. „ 1 | ng | FR ; 
2 Jon. gg. If a Man deviſes Lands to A. and his Heirs, during the Life of B. in WS A. 
judged Truſt for B. and after the Deceaſe of B. to the Heirs Male of the Body d ſha. 
between g. now living, B. having one Son then living; by this Deviſe a Remainder 
_ - 1s immediately veſted in the Son, for the Words Heirs Male now living, in 7 
in B. K but a Will, are a full Deſcription of the Son, who then was the Heir app» WW Da. 
reverſedin rent of Bñ. and known by the Deviſor (who was his Uncle and God-father) i 
the Exche- to be ſo. 1 „ 1 FI 
quer Cham- | | | | . ies 
ber ; but the Judgment of Reverſal was reverſed in the Houſe of Lords. 2 Lev. 232. 8. C. and i lou: 
_ Levinz, this Point was tried again upon a new Ejectment; aud like Judgment given as at firit in B. I. 8 
which was confirmed in the Ex:bequer-Chamber, and likewiſe in the Houſe of Lords, Vent. 334 and 
8. C. by the Name of Burcbet aud Durdam, 2 Vent. 311. 8. C. Raym. 330. 8. C. 3 Keb. 32.56 ſhe 
Pollex. 457. S. . 1280 5 | ET 
| B ** 8 real 
Abr. Eq. A. deviſed in this Manner: I give to my eldeſt Heir Male, and his Hein BY 
1 5 2 . Male for ever, all my Lands in ſuch a Place; and if there be a Female 1 
Graded in ſhe to have 120. per Aunum, as long as ſhe lives; the Teſtator had ti = 
C.B. Sons, the eldeſt of which died in his Life-time, leaving Iſſue; and it vB - 
' © © adjudged that the Lands ſhould goto the ſecond Son, and not to the Daugh = 
13 ter of the eldeſt, though ſhe was Heir General. 3 1 
a Vern.729. J. S. deviſed to Truſtces in Truſt, after Debts and Legacies paid, 0 Lif 
Neuem COnvey to A. his Couſin, and the Heirs Male of his Body, and for Want d 
ce ſuch Heirs Male, then to the Heirs Male of the Body of B. his Gg; [ 
0 e Grandfather, and for Want of ſuch Heirs Male, to his own Right Hein 1 
well de- for ever, and gave to his Siſter 2000). to be put out at Intereſt during i pub 
bated. Life, ſlie to receive the Intereſt, and after her Death to her Children, and J 


died; and ſoon after 4. died without Iſſue, and C. being Heir Male of 5 
the Teſtator's Great-Grandfather, but not Heir General, there being! 
Daughter of an elder Brother; the Queſtion was between him and wl 
Teſtator's Siſter, and the Heir at Law, who had the 2000). deviſed b 
her, whether the Deviſe was void, or not; and my Lord Chancellor hed 
the Deviſe good, and that C. ſhould take as a Perſon ſufficiently deſcrib 
and intended by the Teſtator. %% TO 0 One: 995 


43 


DEV LISES 


4. By the Deviſce's dying in the Liſe-time of the Deviſor. 


s 50 F 5 Z (C0 . 
Poſ. If a Man deviſes Lands to A. and his Heirs, and A. dies in the Lifſe- | 
ween ime of the Deviſor B. the Heir of A. ſhall take nothing by the Will, for Plow. Com. 
Gs ; ; j 12 - 5 f 345 · Brat. 
1 De. the Heirs of 4. were not named as immediate Takers, but only to expreſs ve. Rigden. 
3 Not the Quantity of the Eſtate that A. ſhould take. | Vide where 
S (a) | Be 55 | 5 „ 
"nt lication of the Will may make ſuch a Deviſe good. Title Will, nd 2 Lev. 243- 


If a Man deviſes Lands to A. his Second Son, and to the Heirs of his Cro. Eis- 
Body, aud after his Death without Iſſue, then to B. his third Son in Tail, 42% 428. 


Heir; Ec. if A. hath Itlue and dies in the Life-time of the Deviſor, and then the Doug. 323. 
tau, WW Devitor dies, 4. 11411 have the Lands preſently ; for the Deviſe to A. be- Powell on 
Is ing void, it is as if it had never been made. | „ (no 
+ Nox e 15 4 Burr. 1933. Stra. 25. 2 Term Rep. 261. 
pa: If a Man deviſes to A. and his Heirs, to the Uſe of C. and his Heirs, and Leon» 253. 
Tiptia C. dies in the Lite-time of the Deviſor, his Heir can take nothing; but the Cre. klin. 


Deviſe will be to the Ule of the Deviſor and his Heirs. | | Se. 


* But if there be a Deviſe to 4. for Life, Remainder to B.in Fee; tho' * Page 85 
A. dies in the Life-time of tl.e Deviſor, B. ſhall take; or if A. refuſes, he pj, 344. 


W 1121! take. Cro. Eliz. 


ody of ITT ET a. | 
f 443. Co. 101. a. Gilb. on. Dev. 90. 


ainder | : F 
e dan deviſes his Lands to bis Wife for Life, and after to his four 28a 53. 
abe Daughters and Heirs, equally to be divided between them, Share and Share 78. 


alike, to hold to them and their Heirs for ever ; and one of the Daughters e gone 
dies, having Iſſue a Son, and then the Deviſor dies, the Will is void for a i 


** fourth Part. 5 1 . þ „ 
u B. J So if 4. has Iſſue two Daughters, B. and C. and he deviſes ſome Tithes 2 Ven. 922. 
t. zu and Money to B. and gives Legacies to her Children; but declares that -Hutten and 


ſhe having married without his Conſent, ſhe ſhould, have no Part of his .es. 
real Eſtate, and, deviſes his real Eſtate to C. in Tail, Remainder to B. for 
Life, and to her Firſt, Sc. and C. dies in the Life-time of the Teſtator, 


1 22 Iſſue; though afterwards A. makes a Codicil to his Will, and de- 
2 viſes ſome particular Legacies out of his perſonal Eſtate; yet as that does 
ira not amount to a Republication of his Will, B. muſt have the Lands imme: 


diately after the Death of the Deviſor, though contrary to the Intention of 
the Deviſor, the Authorities being ſo, 


aid, If a Man deviſes Lands to A. and B. and their Heirs „and 1 dies in nnn 
Vant d Life of the Deviſor, B. ſhall take the whole Lands. | enen 
ea | N | Kemp 
55 [4 What Circumſtances are neceſſary by the 32 H. 8. c. 1. and 34 & 35 
t Hein Hs | 
I Publication. Yide Tit. Will, Vol. 5. e Weick * 
ef D ſclaimer „vide Tit. Pleadings,] : 
eing | | | „ 
ind tif W 1 10 
riſed u $5 
or he . 
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| Tocumb. allowed to have a Fee in Right of the Church, that they might maintal 


d. 34% 
pol Abe of their Paſſeſſions, or bar their Succeſſors of their Right of Entry. 


 DISCONTINUANCE, 


For Diſcon- Iſcontinuance of an Eſtate in Lands, ſignifies (a) ſuch an Alienatia 


8 of the Poſſeſſion whereby he, who has a Right to the Inheritance, 
Heads of Cannot (4) enter, but is driven to his Action. 1 55 W 


Proceſs and | | 5 . | 15 985 1 
Errer. Co. Lit. 325. / To every Diſcontinuance it is neceſſary there ſhould be a Diveſting u 
Diſplacing of the Eſtate, and turning the ſame to a Right; for if it be not turned to a Right, thy 
that have the Eſtate cannot be driven to an Action. Co. Lit. 327. b. and 332. ſame Rule. /b) Bu 
he, who claims by Title Paramount above the Diſcontiuannce, may enter, Co. Lit. 32). 


Under this Head we ſhall conſider, 


| (A) Ot Difcontinuances made by Eccleftaſticalſ 


_ . "Perſons, 88. 
(5) Made by Tenants in Tail. 88. 3 
() By Huſbands ſeized in Right of theiz Uives. 
D) Df Diſcontinuances by Uomen of Lands 
the Gift of their Hulband, or his Anceſtoz. 92. 
(E) What Eftate or Jnterc> map be diſcontinued. 


94. ä | - _ | 
(F) By what Act oz Convepance a Diſcontinuant 
map ve made, and the Etken thezeok. 96. 


oo 


— 
2 — 


e 4. 9 4 9 4 N * x you „ 
4 7 7 © 


„eis (A) Df Dilcontinuances made by Eccleſiaſtical 


Perſons, 


Co.1.it.325- E ancient Days, Abbots and Prelates were ſuppoſed to tie married t0 
b. Comp. the Church; and as Huſbands and Repreſentatives of the Church wen 


484. Actions, and hold Courts within their Manors and Precincts; therefore à 
Common Law, a Biſhop, Abbot, or any other Perſon, ſeiſed in Fee 
Right of his Houſe or Church, might have diſcantinued, and thereby p 
F 1% ee * um ow to recover the Right of Poſſeſſion, WM 

co. Lit. ut as the Right of Property was in the Church, the Biſhop cou 
wE alien without the OI ape: 5 Chapter, who repreſented the 7 d 
| the Dioceſe, nor could the Abbot alien without the Conſent of his Houl 
Co-Lit.325s And at this Day, by the 1 Eliz. c. 19. & 13 Eliz. c. 10. and 1 Fac. . 
neither a Biſhop, Dean, Maſter of an Hoſpital, &c. can diſcontinue a 


* 


cal 


to Parſons, Vicars, Prebends, and others who were Preſentative, they Co. Lit 341. 
= . only as having a qualified Right, and their Eſtate by the ON 239 
ommon Law only an Eſtate for Life, the Fee being in Abeyance; and Hetl. 88, | 
erefore could not diſcontinue, or do any other Act to the Prejudice of | 
eir Succeſſo1s, though they could alien with the Conſent of the Patron 
nd Ordinary. e Oe e | | 
+ By 13 Elz. c 20, Charges made upon Benefices with Cure are declared vod. 


If a Biſhop leaſes Parcel of the Demeſnes of a Manor for Life, not war- 2 Rel. Abr. 
anted by the Statute of 1 Eliz. c. 19. and after leaſes the Manor to another 58. tg 
or Life; the Parcel ſo leafed ſhall paſs with Attornment of the firſt Leſſee; = 


Wor the ſaid Leaſe did not make any Diſcontinuance, but the Reverſion Head of 


Leaſes and ; 
Terms for 


Yearr, Leaſes made by Ecelefuaſtical Perſonse 


hereof continued Parcel of the Manor. 


3 


CE 


() Ot Difcontinuances made by Tenant in Tail. 


ei Tail makes a Feoffment in Fee; this is a Diſcontinuance, Lit. Sect. 
for he has the Right of Poſſeſſion inheritable in him; for although the 896. 


ratute de donis preſerves the Right of the Inheritance to the Iſſue; yet it 
Joes not preſerve the Right of Poſſeſſion, and ſa) therefore the Iſſue is put Allo che 
2 : 2 N 


* 


o his Action. 


n away, becauſe the Feoffment had anciently a W annexed unto it, which defended ſuch Ri 

f Poſſeſſion ; and when a Man had a Warranty to cover his Poſſeſſion, it was not fit he ſhould be 
t of Poſſeſſion by any Ad in Pair, Without bringing in his Warrantor by Voucher, and therefore 
e Entry was diſallowed in ſuch Caſes, that a Man might not be obliged to the Expence of getting 


is Judgment in the Writs of Warrentia Charte, Co. Lit. 327. 


Soif Tenant in Tail, Remainder to his right Heirs, makes a Feoffment 1j Hana b. 
Fee; this is a Diſcontinuance. | | | an Abr. 
| | | . 
ro. Car. 38, 405, 406. Jon. 358. Hut. 126. 8. C. and 8. P. admitted. Powell on Dev. 35. Buller's 
P. 100. Cowp. 702. HY, Bl. Rep. 269. 15 | Fo e 
If Tenant in Tail be diſſeiſed, and releaſes to the Diſſeiſor all his Right 1 e 
bis works on Diſcontinuance ; for a Heleaſe being a Conveyance in ſecret z _ | 
annot þ the Poſſeſſion; and therefore a Conveyance, that cannot paſs 380.85 J p. 
he Poſſeſſion, cannot paſs the Right of Poſſeſſion.. | bor re 
| ; 1 3 | ab | uch Re- 
leaſe, what Eſtate or Intereſt the Diſſeiſor has ; and Saund. 26 t. 
* But if Tenant in Tail being diſſciſed: releaſes all his Right to the Diſ- * Page 89 
iſor, and binds himſelf and his Heirs to Warranty, and dies ; and the % ge 
arranty deſcends (4), upon the Iſſue in Tail, this is a Diſcontinuance, (c) 601.3Co.85. 
'-Reonlon-of tha Waremnty:. v os ET On eo ES 
| %%. Owe | ++ (6) So chat 
* not the Warranty only that makes the Diſcontinuance, but the Warranty and Deſcent u him 
IL the Lands, Co. Lit. 328. „ /e ws. That if Aﬀets deſcend, he to whom the 
"ac is made may plead the fame, and bur the Demaudant. Co. Bit. gag. a. b. 
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Lit. Seck. If Tenant in Tail leaſes for the Life of the Leſſee, by this the Tail and 


ts the Gian- (4) this i is a Diſcontinuance 1 in F ce. 
Grantee recovers in Waſte, and enters for Ps Worten e 9%, Co. Lit. 333. b. Lit. 1 884 621, 69, 


With Warranty; tho' this is not any Diſcontinuance, ſo as to take away the. Entry of him in Reyer- 


bound thoſe that had Right. Yide Latch 64, 7 2, Salk. 245. Lutw. 770, 582. (4) Where th 


an Infant be above the Age of 15 may make a Feoffment, and belng Tenant in Tail 3 a eos 


Wert” 


| $x7. Moor. 634. Owen 12g. wide 2. Lev, 254. 2 Jon. 58. Buller . P. 109. 1 Term 2 ne. , 


bIS CONTI N UAN CE. 
2 Tenant i in Tail leaſes for Years, and after levies a Fine, this; is a Dif. 


i ev. Li 1 continuance, for a Fine i is a Feoffment NINE fa) ger 1. the Freehoi 
2 Rol. Rep. Paſſes. „ 2 re 


484. 
(a But if Tenant in x Tail levics A Fine fur 1 de droit Tantum, this is not any "MOL. | 
till Execution; for if he dies before Execution, the Tenant may enter. 36 Aff. 8. Rol. Abr. but, 


S. C. 80 if a Fine be levied to Tenant in Tail, and he grants, and renders the Land to the Conunr Ke 
and his Heirs, and dies before Execution, this is no e See gg 1. Se in the 


Life of Tenant in Tail. Co. Lit 333. b. 


co. Lit332- But if Tenant in Tail leaſt: for bis own Life, and after FUR Fine, tl 
: this is no Diſcontinuance, becauſe the Reverſion expectant Wen an Eſtate 
of Freehold, which lies only in Grant, paſſed thereby. 


3 3 Reverſion thereupon is diſcontinued; and if the Tenant in Tail by Dex ma 
L yd EA grants his Reverſion in Fee to another, and the Tenant for Life attorns; ſha 


ſurrenders and (6) after the Tenant for Life dies, (c) living the Tenant i in Tail, &. 


tee, or the 
Jon. 210. Latch. 65. (e) If Tenant in Tail leaſes for the Life of the Leſſee, and after levies a Fine mit 


fion after the Death of the Tenaat for Life, unleſs executed in the Conuſee by tt Death of Tenat 
for Life in the Life of Tenant in Tail; yet the Gaantee hath an abſolute Fee, to which the Warrats 
ty being annexed, and deſcending upon the Reverſicner, will be a Bar. Jon. 210. adjudged. Cra 
Car. 156. adjudged. For by the Eſtate for Life the Tail was diſcontinued, aud a new Fee * 
which Reverſion in Fee being granted with Warranty, the Warranty was "annexed to the Fee, and 


Reverſion is executed in the Life of Tenant in Tail, it is equivalent in . and Law to - "ou 6 P. 
_ for the Eſtate for Life paſſed by Livery. Co. Lit. 333. we elea 


Co. Lit. If Tenant in Tail teaſes for be) 1 the Remainder in — this is 1 

4 b. abſolute Diſcontinuance, tho' the Remainder is not executed in the Life of 
de) — if be Tenant in Tail, becauſe all but one Eſtate, and paſſeth by one . ſeize 
kaſes Wnen 


th the Remainder in Fee, and makes Livery of Seiſin accordingly. Lit. Set. 631. 


. But if Tenant in Tail leaſes for three Lives, according to 32 H. 8. c, 2 
238m. this is no Diſcontinuance of the Eſtate-Tail, or of the / Reverſion (4) 
But for this becauſe it is authoriſed by AA of TRIO; whereunto every MOOS Con- 


wide Head of ſent is involved. | | DE 50 
Leaſes. 1 

But if Tenant in N n levies a Fine, and after dies without Iſſue, the Donor is put to his 1s Tonerde e! 
4 Leon. 19 1. Co. 96. Cro o. Jac 696. Sid. 83. C) Dyer 57. pl. 1. Owen 28. 2 Leon. 46. 0 an 


Co. Lit. If Tenant in Tail leaſes for Life, and after diſſeiſes Leſſee for Life, and 
333: b. "ls a Feoffment in Fee, and the Leſſee dies, and then Tenant in Ta 

dies, tho' the Fee was executed, yet becauſe it was not ere * 0 
ee Where lawful Means, it is no Diſcontinuance. | 


mes, pocanſs the Cultom will not enable one eee. Cro. Jac. 80. nainc 


Page 90 * If there be Tenant for Life, Remainder i in Tail, Remainder in Tai; thy 
Se. and Tenant for Life, and he in the firſt Rainder 1 in Tail levy (* 


8 .* Fine, this is no Diſcontinuance of either of the e becauſe 
30. 5 of them paſſed only what he lawfully might. 1 But 
Co. Eli AX 


(i) $o if they made a Feaffment. Co. 76. Cro. Eliz. 135. Leon. 127. But E. and vide Dyer In 
And. 386. Cro. Elia. 36. 6 Co. 18. and Sid. 83. where this Opinion is denied; becauſe a Feofind 
dificrs in its Nature from a Finc.—lf ſuch Feoffment be made y Parol, it will be the Su » 
Tenant for Life, and the Feoffment of him in Remainder, ut Re: magis valcat, and conſequently : 
continuance. Co. 77-—-But a naked Conſent of the Tenant for 2 will not amount to 2 8 

ſo as to make it a Diſcontinuance. Carth. 110. 1 | 1 


If Tenant in Tail enfeoff the Donor, this is not any Diſcontinuance, be- Lit. Sed. 
irs the Donor | hath the (a immediate Eſtate, nod, it . eaten as a Mr 625. 


render; it paſſes no more than it lawfully may paſs. 34 Co. 140. S. P. 
() But if 


nua there be Tenant in Tail, the Remainder in Tail; And the Tenant in Tail enfeoffs him in Reverſion 
r. by in Fee, this is a Diſcontinuance, Co. 140. Co. Lit. 335. 8. P. eee HS is a meſne Eſtate. 
* Keilw. 42. a. 8. P. « per n. mw Dyer yy pl. 3% 05 I 3 
mn * 

| If the Donee enfeoff the Donor as a x Stranger 2 ti is a SOIL Co. Lit. 

whole Land. | „ | 
Fine tinuance of the | wry 1 
Eſtae | tionally, i- l the Filet ſurvive. Dyer 13. pl. 35 Cro. Car, * | 


ul and BG If a Man Covenants. to ſtand ſeiſed to the Uſe of himſelf for Life, Re- Yay” Pr, 
Den mainder to his Wife for Life; the Remainder to the Heirs Male which he Stephens 124 : 
Orns; ſhall beget on the Body of his Wife, Remainder to his eldeſt Son by a for- Bittridge.. . 

I, & ner Wife, Sc. and after the Huſband and Wife levy a Fine with Warranty, br. 36. 


id die without Iſſue; this is no Diſcontinuance of the Remainder, becauſe 814 C. 
Al Sid. 8g .8.C. 

the Eſtate-Tail was not executed, by Reaſon of the intervening Eſtate li- adjudged,” 
mited to the Wife, which Eſtate is not drowned, but remains di tinct. But it was 


agreed that 
if the Eſtate- tail had been executed, this Fine had been a Diſcontinuance of the Remainder in Tail, 
4 ſo the anten deſcending upon him in Remainder, would have barred. " 8 . 


, Cs 

pained; If a Man has the Right of Poſſeſſion, and is not poſſeſſed by Virtue of 1;e. Sed. 
ce, 7 he Intail, he cannot diſcontinue otherwiſe than by (c) Warranty. | 637, Bends 
we : Carth. 110. 


B. P. 59% Later (F) 94, Wc. (e) As if Tenant in Tail is difſciſed, and dies, and the Iſſue in Tail 
eleaſes to the Diſſeiſor with Warranty, tho' the iſſue was never ſeiſed by Force of the Intail, yet it 
hath the Effect of a Diſcontinuance by Remo of the Warranty. Co. Lit. 339. Dyer 55. Moor. 256. . 


As if there be e oF T9% Father, and Son, and the Grandfather is Lit. Seck. 
ſeized in Tail, and the Father diſſeiſes the Grandfather, and makes a Feoff. —— : 
Wnent in Fee, and dies, this Works no Diſcontinuance, becauſe the Father fone Abr. 

was not poſſeſſed of the Intail, but of a Fee-fimple by Diſſeiſin;, which was Rojas" 37% 
ubject to the Entry of the Tenant i in Tail; and conſequently the Alienee is 1 


Is a ubject to the Entry of the Iſſue in Tail, in as much as the Father, who 
** ade the Alienation, had only the naked Poſſeſſion by Diſſeiſin, and not the 


icht of Poſſeſſion by Virtue of the Intail. 

So if Tenant in Tail leaſes to one for Life, and hath Iſſue and dies, and 15 

he Reverſion deſcends to the Iſſue, and the Iſſue (4) e the Reverſion For 

0 another in Fee, and the Tenant for Life attorns, and dies, and the Gran- (4) So tha? 

ee enters, and is ſeiſed in Fee in the Life of the Iſſue, and the Iſſue in the Grant 

Tail hath Iſſue a Son, and dies, this is no Diſcontinuance; but the Son 3 
nay enter, Sc. for that his Father had never ny "Thing i in him by Force rant 2-4 

the Intail. 1 | R 

41 3 yet wide Jon. 210. ro. Car. 156. Latch. a. Conn 98> 


* $0 if there be Tenant for Fig the Remainder in Tail, and he in Re- » Page 1 
nainder enters upon the Leſſee, ahd diſieifes him, and nike a Feofiment R ol gr 9 
ver, this is not Boy Diſcoutinuance,, becauſe he was never ſeiſed by Forte -i6: 
f the Intail.. VVV & vide 
V 2 40d. 110. Rol. Rep. 188. Moor. 747. Styl. 70 5 n 


But if ee be „Lede for Vows, the' Remainder in Tail to v. $. and 60 
f. S. enters upon the Leſſee, and makes a Leaſe for Life, or Feoffment in Rol- abr, 


ep 1 634. 

of ee, (f) this is a Diſcontinuance, for he 1 Was ——— by Force __ the Intall 80 if he 
dunn the Time of the Feoffment. N | * of (98 es 3 
endet ' ö - Deed of Fe- 
ly a with a Letter of Attorney 1 N. a . gez e Leſſee, &.. 


H. 1. dye del. ag TO OOO: Moor. 281- pl 


3 | RE * : 4 de 


DISCONTINUANCE. 


c) Ot Ditrontinuantes by Huſbands ſeifed in Righ 
| pk their (lives. | | 


2 luft. 681. A NY Alienation made by the Huſband of the Wife's Land, whether h 
fs SY Feoffment or Fine, was a Diſcontinuance, and after his Death, fi; 
“eas put to her Cui in Vita to reinſtate herſelf. | a En 
G The But now by the 32 H. 8. cap. 28. No Fine, Feoffment, or other Ad, 
Huſband * made, (c) ſuffered, or done by the Huſband {4) only of any Manor, 
| 8 a „ Se. being (e) the (f) Inheritance or Freehold of his Wife, during the 
5 tag at . „ Coverture, ſhall make a Diſcontinuance thereof or ſhall be prejudicil 
Ro é to the (g Wife or ber (4) Heirs, or to ſuch as (i) ſhall have Right, Titl, 
and his or Intereſt to the ſame by the Death of ſuch Wife; but that the (#) Wit 
| Wife upon „ or her Heirs, and (1) ſuchother to whom ſuch Right ſhall appertain after 
1 mY her Death, may enter into ſuch Manors, &c. according to their Right 
nutte ng 4 and Titles therein; any Fine, Feoffment, or other Act of the Hulbaud 
Recovery © notwithſtanding ; Fines levied by the Huſband and Wife (whereunto the 
* « Wife is Party and Privy) only excepted. 1 e 
Voucher 55 ä 2 ; : 
and Execution to be had againſt him and his Wife, this is an AR within the Statute, ſuffered by 
the Huſband. Co. Lit. 346. (4) Tho' a Feoffment be made by the Huſband and Wife, for thisu 
Subitance is the Act of the Huſband only. Co. Lit. 326. a. () Where during the Coverture Land 
are given to the Huſband and Wife, and the Heirs of their two Bodies, this is the Inheritance a 
the Wife within the Act; ſo that if the Huſba od makes a Feotiment, and dies, ſhe or her Iſſue uuf 
enter, 9 Co. 138. 2 Init. 681. Cro. Car. 4794. Co. Lit. 326. 2 Inſt. 681. 8 Co. 72. Brow, 
331,— But if the Huſband levies a Fine with Proclamations, the Iſſue is barred, tho' the Wil 
is helped by this Statute. Keilw, 205, 21 3. er 351. pl. 24. And. 39. 8 Co. 73. But if the 
Huſband is Tenant in Tail, Remainder to the Wife in Tail, and the Huſband makes a Feoffmen 
in Fee, if the Huſband die without Iſſue, the Wife may enter. Co. Lit. 326. a. 8. Co. 7. Bu 
there ſaid, if he ſuffers a Recovery, ſbe is barred, / This extends not to the Wife's Copyhold 
Inheritance. Moor 596.— But tho! the Statute does not extend to it, jet the Huſband cannot at 
Common Law diſcontinue the Wife's Copyhold, 4 Co. 23. Cro. Jac. #05. Poph. 138. Mor he fc 
596, Rol. Abr. 632. (g) If after a Fookknent made by the Huſb ind they are divorced, £0/e fre 
antrat, ſhe may enter within this Act, and is not driven- to her Cui ante divortium, as at Comme 
Law ; tho' by the Statute the Entry is given to the Wife, and now upon the Matter ſhe was nevet 
his lawful Wife, for at the Lime ot the Alienation ſhe was his Wife de fade; and when ttt 
Huſband dies, ſhe is not his Wife at the Time of the Entry, Co. Lit. 326. a. 8. Co. 13, a W 
may enter tho* her Huſband is living, but vide Moor 58. pl. 164. (5) But her Heirs b) dle : 
Common Law could have no Remedy, nor by this Act can enter during the Life of the Hu(band de is £ 
O. Lit. 325. 8 Co. 92, 73. (i) But it the Wife before Entry dies without Heirs, the Lom 
| Eſcheat ſhall not enter z for though an Entry is given by the AR, yet the Feotlee, Us. is in 
Title as before. Hob. 243, 261. (4) But if the Huſband makes a Feoffment and dies, and i 
Wiſe before En:ry levies a Five, this fo ſlrengthens and fortifies the Diſcontinuance, that ſhe d 
thoſe iv Remainder can never enter; and though by the Statute it is enacted that the Feoſſment 
th Baron i} all not be a Diſcontinuance, but the Wife may enter, yet it is a Diſcontinuanoe 
ntry. 2 Roll. Rep, 311. Cro. Car. 320, and vide Rol. Abr. 63a. () By. theſe Words Wt 
Entry of bim in Reserhon or Remainder is prelerved. Co. Lit. 326. Hob. 666. 


D) 


. 


” 
zz 
. 


* Page 92 Although the Words of this Act are very general, and ſeem to mY Juzee | 
Co. Lit. Wife and her Iſſue an Entry, to avoid any Fine levied by the Hu 

386, e ber Lands, yet if the Huſband levies a Fine with Proclamations, and fie 

75 rio. Years paſs after his Death, without any Entry or Claim by the Wife, b! ee 

373. $ Co. Entry is not only taken away, but her Right is for ever extinguiſhed, decaul 

29% luft. the Statute was intended to provide only againſt the Diſcontinuance, wb 

681, 9Co. wasa Grievanceparticular to Feme Coverts, but not to invalidate Fines du 

* levied, according to 4 H. 7. c. 24. as to Femes Covert ; becauſe they 

y chat Statute haue a Remedy in Common with others. which is by 6 

Claim to avoid the Fine; whereas before the Statute of 32 H. B. C. 28.1 

was not in their power to prevent the Diſcontinuance ; and therefore the 

Statute relieves them in that Particular; befides, though the Words of te 

Act be general, that ſuch Fine ſhall not be prejudicial to the Wife or Vf 


25 17 the following Words, vis. Rut that be may lawfully enter a, . "te 
uin 0. 


Right and Title therein, are explanatory, and allow her — 14 _ 


A 4 1 N N 8 added. tia — 5 * 
— *** 9 R „ 1 by VS f 2 
5 * , 2 : = 
2 hy, * - * 
- * 7 2 3 


DISCONTINUANCE. 


only in Caſes where ſhe had a Right before the Statute, and it is plain that 

by 4 H. 7. c. 24. ſhe had no Right after the five Years were lapſed, from 

the Death of the Huſband. ' | . 1 55 | | 
If Huſband and Wife are Tenants in (a) ſpecial Tail, and the Huſband Cu. Lit. 326 

aliens in Fee, this is a Piſcontinyance, for tho' the Words of the Statute 8Co. 91. b. | 

ure, Of any Lands being the Freehold and Inheritance of tie Wife; yet as this (If Lands ; 


; k oint Eſtate may without any Impropriety be called the Inheritance of the — = ; 

Wife, and being therefore in equal Miſchief, ſhall be intended to be pro- Feme, aud : 
AR, jded againſt. 55 | „ e the Hein of | 
1015 he Baron, and the Baron makes a Feoffment in 'Fee, this is a Diſcontinuance; for the Baron is G 
Jo ſed by Force of the Intail. Cro. Car. 324. Jon, 320. 3 Co. g. Rol. Avr. 632, 633. 2 Rol, Rep, 311. | 
10 | Es | e ES Deny AIRES : 
— If a Huſband levies a Fine of the Wife's Lands to the King, ſhe may u Iuſi, 681, 

] , 4 


fter the Death of her Huſband enter upon the King; for tho” the Statute 


after logs not expreisly name the King, yet being made to prevent an Injury and | 
1ght Vrong, he ſhall be bound by it, the rather becauſe it is his moſt imme: | 
_ liate Concern to relieve his Subjects from any Grievance or Wrong. 

0 | : | | | 

el | mornin ” — nn —d . —— ; . 

thus u 6 N ER . | 

La . 2 i 8 : 

=>) Df Diſcontinuances by ULomey of Lands of the 

row, Gift of their Hus band, oz his Aprcclioz, 

» Wile 5 ; 75 8 | : | 

if the | | | | | 
** HE Learning hereof gepends upon the Statute 11 H. 7. c. 20. which Dan. Abr, 
hold 2 againſt Diſcontinuances and Diſheriſons by the Wife to the 579. 

dt u rejudice of the Heir of the Huſband, and ſeems to be well explained by 

Mos he following Notes and Obſervations of Mr. Danvers. L 

uſa fee By 11 H. 7. cap. 20. If any Woman having an (5) Efjate in (5) So if a 
yan Dower, or for Life, or (e) Tail jointly with her Huſband, or only to ——— 


* herſelf, or to her Uſe in any Manors, (4) Sc. Of the (e) Inheri- ite of | 
5 Eo = | | ( tance Dower en- 


; OR | ; | ters before 
2 e is endowed and levies a Fine. 2 Leon. 168, 3 Leon, 48. cited by Rbedrs to have been adjudg : 
Lord If d. (e) But this extends not to Eſtates in Fee. Dyer N I. 78. 4 Co. 3. Moor 416. pl, 1000, 
s in df ridg. 136. Cro. Eliz. 524. adjudged. For it may goto à coſlateral Heir, (4) Extends not to Copy- 
and ids, 2 Sid. 41, 73 adjudged (% If one ſeifed in the Right of his Wife levies a Fine, and the Conuy 
t ſhe grants and renders the Land to the Huſband and Wife in ſpecial Tail, the Remainder to the Heirs 


theWife, and they have Iſſue and the Huſband dies, and theWifetakes another Huſband, and they 
y a Fine; this is directly within the Words, 2 out af the Meaning of the Act, becauſe the State 
| the Land moved from the Wife. Co. Lit. 366. a. Eaſton and Stud. Plow, 1459: adjudged, Keilw, 
14, adjudged, N. Bendl. 230. pl. 266, and withthis agrees Cro. Eliz. 524, Moor i e Nay 
0. Elia. a. it is ſaid to have been ng, if Baron and Feme levy a Fine of ſuch La d, and the Coy 
ee prongs a Rent ig them in Tail, it is out of the AQ, for the Rent is in Lieu of the Land. 80 
the Anceſtor of the Baron makes a Feofiment in Fee, upon Condition that the Feoffee ſhall give it 
the Baron and Feme in Tail, We this is within the Meaning of the Act, though out of the Words, 


nd fi r they are in by the Feoffment, and no- bv the Ancettor cf the Baron. Moor 93. pl. 2 

r . U # * * 5 1. P, 

ife, bef gon ſaid to have way ſo adjudged, Linch and Rees Ero. Eliz. $'+: 2 And, ka. Moor 4. 
decau 0. —lt is within the Act, tho” the Gift by the Huſband or his Anceſtors, by which the Feme 
„ which 5, was made as well in Conſideration of Money paid by the Feme, or her Father as of the Mar- 
Yes dulf ge, Dyer 146. a. b. Keilw. 108. Moor 93+ pl. 231. Gro. _ 74.—Otherwiſeif the Lands had 
they bf on rom thy . 8 if —_— by 60 Father — Ha in 8 of = 

| | and of Money pa the Baron ſot the s moving from her Father, it ſhall be intend- 
anti) tar her Advancement was the principal Cauſe of the Gift, and not the Money. "Kynaſton and Loyd, 
6.3 1 52 2 adjudged.” Jon, 13 adjudged. Palm, 213, 218, adjudged, 2 and Hyet, Cro. Cor. * 
e rd 1 Moor be e 
* or bei * 14 Þy. the Baron; This is the Purchaſeof the Huſband within the AQ. Modr 250, pl. 308. 

2 — ryew, n Conſideration of good Service done by A. conveys Lands to . his Ma,, and G. his Couliin, 
40 net, 3 of their Bodies, ./, This is not within the Act, not being made by the Baron or his 
Eat — m. being in Conſideration of Service done, it is nat ſuch a Purehaſe as the AR intends, 


FF 


3 


| f « # tance or {a) Purchiſe of the Huſband, or (4). given to the Hi 
terial, be- band, or other Perſon ſeiſed to the. Uſe of the Huſband, or his Ance. 


tion; but ** long, may enter, &c. as if no Diſcontinuance, Cc. had been; and if ſuch 


32H. 8. 4. 28. is a Forfeitute within the Act. Sir George Brozwn's Cale, 3 Co. 50. b. Cro. Eli. 


ed. And where he hath concluded himſelf by ſutfering # Recovery, e. his Iſſue whom he had s 


ſtated, for there is no Notice taken of the laſt tine le vied by the Woman alone after the Death d ö 


ro. Eliz. 2. Leon. 361. (Y) But if ſuch Wanan be Tenant 
4 8 * %% . 8 


DISCONTINUANCE. | 


ene oa “ band and Wife in Tail, or for Life, by any Anceſtor of the Hy, 
cauſe it did © tor, and being Sole, or with (e) other after taken Huſband (a) di. 
not appear 4 continue, (e) alien, releaſe, or confirm with (F) Warranty, or by Covi 
or 3 &« ſuffer (g) any Recovery againſt them; all ſuch Recoveries, Diſcont. 
Conſidera- nuances, Sc. ſhall be (%) void, and (7) every (#) Perſon to whom the 
- - jo 94 « * Intereſt, Sc. after Death of the Woman, in Manors, &c. ſhould be. 


howeverbe- ( Huſband and Wife make ſuch Diſcontinuance, the (/) Perſon to whon ec 
ing found in « the Manors, Sc. ſhould belong after the Death of the Woman, may ex 


bee ter and hold, according to ſuch Title as he ſhould have had, if the Wo Wt! 


in, and hat man had been dead, and no Diſcontinuance, Cc. as againſt the Huſban 
a Marriage during his Life; provided the Woman after the Death of her Huſba ua 
was intend- 4 may re-enter, Sc. but if ſole when the Diſcontinuance, Sc. ſhe ſhall h 
. « barred for ever, and the Perſon to whom the Intereſt belongs, may es 
eee. “ ter, Sc. Provided the Act ſhall not extend to any Recovery or Diſco 
the Marri- tinuance, to be had (π with the (e Heir next inheritable, nor where, Ai 
age was as © that next after the Death of the Woman ſhould have an Eſtate of Inherit 
well the ance, ſhall be aſſenting to the ſaid Recovery, where the Aſſent is d 
Cauſeof the 4 Record or inrolled. + 85 | 


es 
Gift as the | 1 
Service. 5 1 — 5 ( E) (Chat tar 
. ad 4 | Is 68 1 4 anal if Dern and ih WARY oi C holden be 
judged Yelv. 101. adju oor 683. pl.943. adju a) n an e being Joint Copy el 
in Fee, the Baron D ur, Frec hold thereof to him and his Wife, and the Heirs 50 ber Bodies, the 


have iflue, the Baron dies, and the Feme enters and ſuffers a Recovery, c. this is a Forfeiture with 
in the Act, for the Copyhold by the Acceptance of the new Eftate, was extin&t. Cro. Eliz. 24, agred dto 


per Cur, (6) If a Man deviſes Lands to his Wife in Tail, this is within the Words, but not within th ant 


Meaning of the Act. Fofter and Pitfal, Leon. 261. Cro. Eliz. 2. fc) A Man ſeiſed in Fee level: 
Fine to the Uſe of himſelf for Life, and after to the Uſe of his Wife, and the Heirs Male of her Bed, B 
by him begotten, ſor her Jointure; and after he and his Wife levied a Fine, and ſuffered a Recorer, u 
and the Huſband and Wife died ; aud it was held the Iſſue upon this AR might enter, for tho! it m 
not within the Words, yet it was held within the Remedy intended to prevent the Diſheriſond 
Heirs. Co, Lit. $65. But in the Caſe of K:riman and Thompſon, Cio. Jac. 474. this Point is adjud 
con, and that ſuch Alienation was neither within the Words nor Intention of the AQ, which ſeem 
clearly to be Law. d Fide Jones and Philpot, Lev. 49. Sid, 63, /e) If ſuch Feme Tenant in Tal 
cepts a Fine ſur Conuzance de droit, and thereby de the Land for 1ooo Years, c. this is an Alas iſo | 
tion within the Act, elſe it would be to little Purpoſe. 3 Co. 51- ſaid to have been ſo reſolved. Mat 
-A50- pl. 398. adjudged. ' 2 Leon, 168. adjud d. 3 Leon. 78. adjudged, T ' aide Cro. Eliz. $14 | pf 
And. 58.—Diverſity where ſuch Leaſe made by Fine, where by Deed only, Cro. Jac. 629. Bridg.4 1 
1 Jon. 60, vide 2 Ral, Rep. 490. Where it is ſaid by two Judges, t hat though ſuch Leaſe be wi 
. by Fine, yet it not being any Diſcontinuance, or prejudicial to the Iſſue, he cannot enter till after 0 
Death. (// This relates only to Releaſes and Confirmations, which are no Diſcontinuance wit n the 
Jo that a Leaſe by ſuch Feme Tenant in Tail made for three Lives without Warranty, if not purſuatt | 


() Extends to ſuch, where ſhe comes in only as Vouchee.” Moor 716. pl. 1000. (Þ) Yet it con cove 

as to the Parties, and all others, except him to whom the Intereſt ic. by whoſe Entry it u 9% 
- avoided. 3 Co. 59. b. 60, Hob. 166. (i) Unleis he hath diſabled himſelf b levyivg 3 Fine, ſuffer 
Recovery, Ws. Ward and Multboe, Cro. Jac. 175. adjudged. Yelv. 10r: by fu Noy 12% adj diſc 


to bar ſhall not enter. Lincoln College, 3 Co. 61. And. 31 - But if after ſuch Feme Tent 
Tail Suffers 3 Recovery, the Iſſue in Fail releaſes to the Recoveror, yet the Iſſue of that 1fue » 
. barred, thereby. 3 Co. 59. cited from DpQor aud Student, and 3 Co. 61. agreed to be Law. 
the Iſſue in Special Tail, the Remainder being to him in Fee, levies a Fine, (with Proclamation 
not found,) and after his Mother (being Tenant in Tail within this Act) leaſes for three Lien 
warranted by 32 H. 8. 4. 28.) living the Iſſue, the Conuzce may enter; for the Tail was ern 
the Fine, and the Conuzee was the Perſon to whom the Intereſt, e. belonged after the Death d 
Woman. Sir Geo. Brown's Caſe; 3 Co. 51. adjudged. Crd. Eliz. 514. adjudged. Moor 4, 
judged. 2 And. 44-adjudged. 4 nd there ſaid that the Record of the Eine being in the ſame © 
they might inſpect it taſee the Proclamations, Rol. Abr. 878. pl, 7. 3 (0 61. But if the | 
ſion in Fee had been in another, then the Conuzee taking nothing by the Fine, but by Eſtoppel 
vot enter; nor could the Heir, becauſe concluded by the Fine. are and Halthoe, Cro Jet. 
adjudged. Velv. 101. adjudged. Noy 122, adjudged. , But in this laſt Boat the Caſe is 90 


ſecond Huſband; which made the Forfeitures (4)-The Statute intended otily to prevent ſuch 
dice as might ariſe to.the Heirs of the Barsn, by whom advanced, and not where the i 
- tereſt upon the Death of the Wiſe was ſo limited, as to belon to a Stranger. Foſter and 
of Liſe, Remainder for 
. e * 


* 


DISCONTINUANGCE. 


» pi AE | N 515 
«: WF) athat Eſtate pz Intereſt map be diſcontinued. 


** OY 


v el ; DEE l * * : . | Tail of an 
"Wo ty; this is no Diſcontinuance of the Intail, for nothing pales bug 
iba ing the Life of Tenant In Taj}, which 18 lawful, but every Diſcon- Fan og 


6a ance ante N LS ; grants the 
all be | f | Ton | ; in Fee, 
10 after collateral Anceſtor ręleaſes to the Grantee with Warranty, and dies, this is a good Bar for 


on. II I. ſaid by Anderſon to have been adjudged, but wide . b. 110. (5) But where the 


x Copyhold Eſtate cannot be diſcontinued by Sur render, for the Tenant Rel. Abr. 
es up no more than he had, and the Surrendree is in by the Lord's Ad- 32. 
tance; and this js not ſc like a Feoffment at Common Law, which 90. Coph, 


Ing ſo notorious a Way of conveying Eſtates, takes away the Entry for Fl 23 a, 


pa Benefit of Strangers, who otherwiſe would be at a Loſs to know againſt () For 
1 om to bring their Hræcipe. 3 EE — is 
ure 5 | 1 5 | uf 1 
4, age dtoit; and if the rightſul Qwner might enter, the Benefit of the Warranty world hid; hs 
yithun tf Y * g 


anty cannot be annexed to Copyhold Eſtates. Leon. 9 J 382. 


79. Cowp. 202. 


e levied | 

*. But by Cuſtom a Copyhold Eſtate may be diſcontinyed by Surrender, Page 95 
een by ſuch Surrender an Eſtate-Tail in Copyhold Lands for ever. For this vide 
—_ 117. Moor. 358, 753. Leon. 95. Cro. Eliz. 90, 148. 4 Co, 25. Rol. Abr. 632. Browul. 


an Ahe Iſo if there hath Led a Cuſtom in a Manor, that Plaints ſhould be pro- 4 Co. 2% a. 


ed. | ted there jn the Nature of real Actions; if a Recovery be had upon 3 x 
* Plaint againſt Tenant in Tail, it is a Diſcontinuance, for ſince l a 


| om warrants the Recovery, it is an Incident to ſuch a Recovery by the 
in after mon Law, that it ſhould be a Diſcontinuanqe, which it ſeems is drawn 


e wil n the Nature of the Thing, that a Judgment given in a Court of Ju- 
py ture ought ndt to be ayoided, but by Matter of as "gb Nature, vix. 
pigs covery by a Court of Juſtice, and npt by the Entry of the Party that 


it uu Right. b 


, ſuffer the Reverſion or Remainder be i the King, the Tenant in Tail can- Co. Lit. 333. 
Fo continue the Eſtatę- tail. 5 0 1 $ 5 os P 
e Tei | 75 . 3 Leon. 75. for this yide Heads of F and Recoveriese 
ſue i | | df Ih: | N But ; 
AW. | b 5 on EO | 5 0 EET. 
grew: | | „ rh ee 
: Lie in Fee ; ” far Life join in a Feoffigent, the Entry of him in inder i 

and two Tenants far join in a Veothy ry © in Remainder in F 
e ful by 8 Leon. 26 2. But this ſeems to be "ſuch a Forfeiture, for whi g Rev 
_ er Man in Fee might by the Common Law enter. Lit, 251- b. () If the Baron, bein 


which ſhe according} 
ch the 8 


Co. Lit. 335. But if there had been Tenant in Tail, the Reverſion in the King, by. 


now be bar- nued the King's Reverſian. 
red by Fine, 


1 ceaſes, and conſe ently the Entry of the Iſſue of A. is lawful, 


Maxim in ith his own Hands makes a Feoffment to the Leſſee; this is no Diſcon 


(e For though the Tenant for Life conſented, yet ſuch a naked Aſſent will not amount to a Surreak 


dies before 


3 A Feoffment made by Tenant in Tail is a Diſcontinuance, with or wi 


: Colt 328, But if one having a Son marry a ſecond Wife, and Land be given fol 


r 


294. nuance. 
der it. 332. b. 8. P. Rol. Abr. 63 2. 8. P. () Becauſe no L. of Seilin is requiſite th" 


7 


— 


DISCO N TIN VAN C E. 


(a) And fore 34 & 35 H. 8. c. 20. he might have (a) barred the Tail by a cch. 


ſh ch 8 . . 
Tail may mon Recovery, but that common Recovery neither barred noi diſcoy, 


without diſcontinuing the King's Remainder, vide Moor 115. pl. 258. 2 Leon. 37. 4 Leon. 4 
And. 64. Keilw. 213. 0 . 


Co.Lit.327- If A. being Tenant in Tail makes a Gift in Tail to B. and B. mak 
Feoffment in Fee, and dies without Iffue, and A. hath Iffue and dies, te 
| Iſſue of A. may enter; for though the Feoffment of B. did difcontinue th 
Reverſion of the Fee-fimple, which A. had gained upon the Eſtate. Ii 
made to B. yet it could not diſcontinue the Right of Intail which 4. ha 

which was diſcontinued before; and therefore when B. dies without If 

the Diſcontinuance of the Eſtate-tail of B. which paſſed by his Livy 


g Tf Huſband and Wife are ſeiſed of Lands, Remainder to the Heine 
Heath, ad- the Body of the Huſband, with Remainder over, they make a Leaſe in 
judged. Years, not warranted by the Statute, the Huſband dies, leaving Iſſue 5.1 
And itis who at the Age of 16, with the Conſent of the Wife and ſecond Huſbanl 
e ” nuance of the Remainder over, for J. S. had (6) only a Reverſion expet 
Freehold in ant upon an Eſtate for Life, and fo (cr) no Freehold in him at the Time 
the Land making the Feoffment. | | 3 6 
cannot by 15 | „„ 

any Means diſcontinue the Eſtates therein. Carrh. 110. per Curiam, vide ſupra Letter (B) 88, 


8 


CE * * — A 1 wet 8 


2 - ods 


* Page g6 * (F) By what Act or Conveyance a Diſcontinuan 
LN map be made, and the Etfcct thereof, 


Co Lit. 325. A Man may diſcontinue by five Sorts of Conveyances, viz. (d) H ere 
3 Recovery, (e) Feoffment, Releaſe, or Confirmation with Va 
d\ But if he deere | h | | 
Executi n, 3 0 „ ; . 

it is no Diſcontinuance, Rol. Abr. 632. Co. Lit. 333. b. (e) But a Feoffment with Liverj i 
works no Diſcontinuance. Rol. Abr. 632. g . 


out Warranty; but a Releaſe or Confirmation is not, for a Man can ent 
no more thereby than he may lawfully puſs; but a Warranty added u 
Releaſe, or Confirmation to a Diſſeiſor, works a Diſcontinuance, ifi 
fcend on him that hath the Right. 5 
Huſpband in ſpecial Tail, and he have Iſſue by his ſecond Wife, and be“ 
ſeiſed, and Releaſe with Warranty, and die; or if Tenant in Tail of 5: 
Englin Land have Iſſue two Sons, and be diſſeiſed, and releaſe with Ws 
ranty to the Diſſeiſor, and die; yet is not the Intail diſcontinued in eis 
| Caſe; becauſe the Warranty always deſcends to the Heir at Law. 
Perk. Sed. If Tenant in Tail exchanges with another, / this is not a Diſc 


Co. Lit. 332 b. Co 44, b. — 80 of Partition between Parceners. 0. Lit. 173. 3. L 
; res fe” pes | Woh th. 05 


— 


* 
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DISCONTINUANCE. 3 


If Tenant in Tail bargains and ſells his Lands in Fee, this is no Diſcon- 2 Inſt. 644. 
inuance, for only a Freehold which determines, within the Compaſs of a Moor 42+ 
80 I Tenant in Tail by Indenture inrolled bargains and ſells to F. S. and g Co. 96. b. 
- Heirs, and after levies a Fine with Proclamations to the Bargainee and ,, e 
dis Heirs, and dies without Iſſue; this is no Diſcontinuance of the Remain- OY 

ler, becauſe the Remainder is not touched or (d) diſplaced thereby; for no 8 0. 162. 
reehold paſſes by the Fine; but the Fine only corroborates the Eſtate of (4) For eve. 


he Bargainee by the Statut.“ | ty Diſconti- 


— 


es, u 1 3 5 oy nuance it is 

nue th fary there ſhould be a Deveſting of Diſplacing of the Eſtate, and turning the ſame to a Right; for 
ite. Id "it 1 Ben turned to a Right, they that have the Eſtate cannot be driven, to an Action. Co. Lit. 
A. tal 77- b.—But there may be DF trance: which turns the Eſtate, to a Right, and yet does not take 
at I way the Right of Entry ; and a Warranty may bat where the Reverſion is only diſplaced, and turned 
Lirey >a Right, though the Right of Entry is not taken away. Fide Salk. 245. per Powel J. 


With Reſpect to Seymour”s Caſe, ſee 2 Burr. 704 to 715, where it is obſerved that in Seymour's 


Heirs aſe the Bargainee was found te have entered by Force of the Indenture of Bargain and Sale, and to have 
ale en ſciſed according to it, before Henry Cheney levi:d the Fine to him: And the judges were obliged 
ue J. > take the Fact to be as it was found by the Verdict; they were not at liberty to look upon it as 
Iuſban, ie and the ſame Conveyance or Aſſurance: They were down by the expreſs and particular 


inding. 71. And ibidem, folio 713. Lord Mansfield ſays, as to Seymour's Caſe, « The Bargain and 
Sale in that Caſe was totally unconnccted with the Fine: And Higham is expreſsly found to have entereZ 
and been ſeiſcd, by Force of the Indenture of Bargain and Sale. = By ' 
jn the Caſe of Doe ex Dm. Odiarne v. Whitehead, 2 Burr. 704, Wc. it is. clearly ſettled, © That a 
Fine with Proclamations levied ly Tenant in Tail in Poſſeſſion, will diſcontinue the ever ſion in Fee 
as well as deve the Remainder in Tail, ſo ag to put the Remainder-Man to his Formedon. 

2 f 7 : _ p | 
Some Diſcontinuances are for Life only; as when Tenant in Tail co.Lit.335. 
nakes a Leaſe for the Leſſee's (e) Life; ſome are during the Limitation of b. 336. a. 
n Eſtate-Tail; as when Tenant in Tail makes a Gift in Tail; alſo if he * 244. 
nakes a Leaſe for Vears, or for his own Life, Remainder in Fee, with Li- 951 8 
ery; this is a Diſcontinuance in Fee, becauſe the Eſtate in Fee paſſes by (Jug in 
he Livery, y | = 3 Tail within 

- | EY the Statute 

1 H. 7. c. 20 (ante 92) accepts a Fine come ceo, Me. and grants and renders it for 500 or 1000 Years, 
ndering the ancient Rent, this is within the Act; for though ſtrictly a Term for Years can work 
Diſcontinuance, yet they are in equal Miſchief, and the Statute would be uſeleſs if ſuch Leaſes 
ere not within the Remedy thereof. Moor 25. Piggot and Palmer, 3 Co. 51. b. Cro. Car. 689. 
Leon. 168. Barker and Taylor. 3 Leon. 78. Dyer 148. | 0 * 


And none can make a Diſcontinuance larger than the Alienation of *Page 9 
he Tenant in Tail, who made it; therefore if A. Tenant in Tail make a Co.Lit.z27. 
Alt in Tail to B. and B. enfeoff C. and die without Iſſue, A.'s Iſſue may 
nter. 8 2 n 

If the Eſtate that cauſed the Diſcontinuance is (i) defeated, the Diſ- 
ontinuance is (4) defeated alſo. . | | 


. 


337. < 


| | 93 N a) As b 
any try for a Condition broken, or otherwiſe, 8 Co. 44. a, {6} But the Reverſion eee 14 
e, U pd yet the Diſcontinuance remain; as if a Feme Covert had been Tenant for Life, and the Huſband 


il made 2 Feoffment in Fee and the Leſſor had entered for the Forfeiture, the Reverſiog was re- 
ven to! led, and yet the Diſcontinuance remained at the Common Law. Co. Lit. 335. a 
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Lit. Sec. 


279 


277. and 


Rol. Abr. 
658. 


ſo a Diſſeiſin. 
X page 


Rol. Abr. 
659. 


( Athat Ads amount to a Diſleiün. 9 


Co. Lit. 281. Freehold, ſo that it differs from an Abatement, which . is the Entrand 
of a Stranger into Lands, of which an Anceſtor died ſeiſed befor 


Poſſeſſion acquired 7 muſt be looked upon as an Acquiſition of tl 


* ; \; : 


; 5 


(B) Chat Perſons aze capable of conmitting 
- fuchDifleillns, 104 


r 23 — ; ö 
_ 1 ** 2 1 : a 1 en > IF 


k f 


c What Ads amount to a Diſſeifin, += 


:  Difſeifin is where a Man enters into any Lands or TFenemeny 
Where his Entry is not congeable, and os him who hath the 


| t 

wb the Heir has entered; ſo that there is not properly an actual Ouſtt 15 

nothing committed of the Perſon that was ſeiſed of the Freehold, as there mit 

more isac- in Caſe of a Diſſeiſin; but the Entry of the Perſon who has the Titlet 

3 the Freehold is prevented; in like Manner a Diſſeiſin differs from an e Sho 

eiſecbue n, which is when an Anceſtor dies ſeiſed of any Eſtate of Inherima N ger 

a bare Poſ- ex pectant on an Eſtate for Life, and then Tenant for Life dies; and Str⸗ 

ſeſſion, but tween the Death of the Tenant and Entry of the Heir a Stranger inter an: 

againſt all poſes and intrudes, and ſo gets Poſſeſſion of the Freehold ; fo that u the 

A „, 100/10 pg of the Heir's Entry, than an actual Ouſter of hin knt 
nis Freehold, 


If Huſband and Wife purchaſe Lands in Fee, and then the Huſband bold 
attainted of Felony, and the King ſeiſes the Land, and afterwards tit Ag 
Lord of whom it is held bath it, upon his Suggeſtion, delivered to him a : 
of the Hands of the King, as his proper Eſcheat ; this is a Diſſeiſin off 
Wife who was Jointenant with the Huſband, for the Lord got Poſleli 
of the Freehold by his Miſrepreſentation of the Nature of the Efiate 

the King, which being a manifeſt Act of Injuſtice and Falſhood, it 
ſame Nature with a Poſſeſſion gained by open and avowed Violence, i 

* A Man has a Houſe, and Jocks it, and departs, and another come 
the Houſe, and takes the Ring of the Houſe in his hand, and ſays, that! 
claims the Houſe to himſelf in Fee, without making any Entry into it, 
is a Diſſeiſin of the Houſe ; for the Claim he made upon taking the Kin 
into his Hand, ſhews his Intention in doing it to be a plain Seiſin of 
intire Freehold, and conſequently a Diſſeiſin of the true Proprietor : ® 
his Non-entry into the Houſe, upon his Seiſing of it, will not quality 

Intention of what he has done, ſince his Seiſin of Part, in the Name of 
Whole, gives him whatſoever an Entry could have done, and therefore ſud ter 
an Entry was not neceſſary. | N 


| 5 1 8 8 R 1 8 1 N. + 
A Man has a Mill, and A. turns the Water that uſed to ſerve the Mill, e iſſei- 
ſo that it cannot grind ; this is a Diſſeiſin of the Mill, for which an Aſſiſe %* 
lies againſt 4. for to deprive a Man of the Means he has of obtaining the 
Profits of his Freehold is in Effect to diſſeiſe him of his Freehold.* 
* 1 Method now is to ſue by ſpecial Action on the Caſe for Damages.—1 ; f the Diverſion 
i; — Jury on a ſecond ARion — give ſuch Damages as would render it highly the id:, 
creſt of the Defendant to turn the Water back into its ancient Channel, as a Series of Actiom 
might be brought, for ſubſequent Continuances of the Diverſion ; But ſhould the Defendant be 
obſtinate and perſiſt, an Aſſiſe may be neceſſary, or the Plaintiff might lawfully enter, and twn 
the Current into its ancient Courſe. | | = | 3 
If 4. cuts Trees an his Soil, and B. who has Common there, ſays that Rol. br 
ting the Soil is his, and commands him not to cut there, whereupon 4, departs _— Dia 
out of the Land, this is no Diſſeiſin in B. for he who has no Right to a Free- in ,, 

hold cannot be ſeiſed of it by bare Words only, which are fleeting and tran - 3 5 
ſitory, and do not amount to ſuch an Act of Notoriety and Solemnity, as is 
required in gaining Poſſeſſion of a Freehold, whereof Strangers are to take | 
Notice. | : | | | 
If a Man, who has Right of Entry into Lands, in coming thither is diſ- Rol. Abr. 
turbed and hindered from entering, this is a Diſſeiſin, ſuch Hindrance of 39. 
Entry being equivalent to an actual Ouſter of the Freehold. _. | Þ pag 

Where a Man enters into my Houſe by my Sufferance without making Rol. Abr. 
any Claim, this is no Diſſeiſin, being rather an AR of Friendſhip and Hoſ- 6359. 
pitality than af Violence and Intruſion. 1 Fo © 

A Man grants all his Lands in D. to A. beſides the Chamber he lies ſick Bro. Title 
in; and after Livery made purſuant to the Grant, by the Sufferance of 4. Diſſeiſin 28. 
the Grantor removes into the Hall without claiming any Thing to his own 
Uſe, and dies; this coming into the Hall is no Diſſeiſin, being by the Per- 
miſſion of the Grantee, and ſo not unlawful. | | 73 
If the King be ſeiſed in Fee of the Manor of B. and a Stranger erects a Rol. Abr. 
Shop in a vacant Plat of it, and takes the Profit of it without paying any 659. 


jemem - 
ath tht 
.ntranct 
| before 
1] Ouftet 
there, 


Title n 
m an l 


era kent to the King, and after the King grants over the Manor in Fee, and the Tok zune 
4 W ts continues in the Shop, and occupies it as before, this is no Diſſei- e _ 
er inte 


in ; for the firſt Entry of the Stranger was no Diſſeiſin, but an Intruſion on 

the King's Poſſeſſion ; for that the Ling's Title appearing of Record, the 

Entry in Pais, which is not an Act of equal Notoriety, will not deveſt it 

out of him; if then the King is not diſſeiſed, his Conveyance of the Free- 

hold is good, and the Grantee is ſeiſed by Virtue of it, and conſequently 

annot be ſaid to be diſſeiſed by the Stranger who has made no Entry upon 

) him 00m after the King's Conveyance, but only continued the old Intereſt which 

had before the Grant, and ſo remains an intruder ſtill, and liable to an 

tion of Treſpaſs or Ejectment for it. | | 

So if a Man enters into certain Lands, Parcel of a Manor which is in Bro. Title 


that th 
f him d 


ui "0 2rd to the King, by Reaſon of the Nonageof F. S. and takes the Profits hr hel 
n 0 "Fs Owner thereof, and J. S. after ſues Livery, and the Intruder ſtill conti- 8 9 
ence, ure in Poſſeſſion, and takes the Profits as formerly, this Continuance after ” 


ie Livery is no Diſſeiſin, but only an Intruſion to be remedied by Treſpaſs, 
or Ejeftment; and the Manor being in the King only as Guardian makes 
o Difference; becauſe, till it is relieved out of is Hands, he is in actual 


10 It, OP oflefſion of it as much as if it were his own. | | | 

3 baron and Feme ſeiſed in Tail, the Baron goes out of the Country, and Bro. Title 

in n 1 u his Abſence the Feme enfeoffs J. in Fee, [who enters, ] this is a Diſſeiſin Piſſeiſin 2. 

eto, de Huſband by A. becauſe the Feoffmeut by the Feme Covert was void, | 
{th ad ſo his Entry under it tortious. 1 „ 

277 ”Y If a Diſſeifor makes a Leaſe for Years, or at Will, and the Diſſeiſee * Page 99 


ers upon him, and then the Leſſee re- enters, claiming by Virtue of his Rol Abr 
ale, though that was only a Term for Years, yet he is a Diſſeiſor, becauſe 99% 
' enters upon the Proprietor of the Soil, and ouſts him of his 1 | 
ad that by Virtue of a former Diſſciſin, ſo that the Poſſeſſion of the ey 

ES N NO | 


— 


) 


hold cannot be ſuppoſed to be left in the Diſſeiſee.; and therefore fucks 
Entry muſt be equivalent to an avowed Diſſeiſin. 


Rol. Abr. If a Manenters into my Land, claiming a Leaſe for Years, or enten x 


662. Tenant by Statute Merchant, when he has no Right, he is a Diſſeiſor, the 
Co. Lit. 271. Entry being unlawtul, and the Pretence of Title unjuſt. _ 1 
Dy 1 I So if a Guardian in Chivalry aſſigns Dower to a Woman, as Wife of th, 


pl. 11. * deceaſed Tenant, who in Fact is not his Wife, and ſhe enters thereupon, 


- Bro. Title ſhe is a Diſſeiſoreſs, for her falſe Title being an Act of Fraud and Injuftice 
' Diſſeifia 7. and the Poſſeſſion acquired by it tortious, and the Pretence of Title, whey 
3 Abr. jt appears that ſhe has none, will not avail her, and 2. whether the Gur. 


| dian in this Caſe is not a Diſſeiſor likewiſe ? 55 

Rol- Abr. A Man makes a Leaſe for Years to another and his Heirs, and the Leſſe 
662. dies, and the Heir claiming the Term enters, tho' the Term being a Chatte 
| muſt go to the Executors, and not to the Heir; yet the Heir is no Difſciſor, 
becauſe he claimed only a Term and no Freehold, and ſuch a Tei m too x 
was in Being, and actually limited to him; and therefore the Heir in thi 
Caſe, that is named in the Words of Limitation, ſhall be only preſumed 
enter on behalf of the Executor, to continue the Term that was-in Being 

and not to commit a Diſſeiſin on the Freehold. Ee 125 | 
Rol Abr. If there be Tenant by.Sufferance, and a Stranger who has no Right u 
659.Prenſen the Land, makes a Leaſe thereof for Years by Indenture to the Tenant, 
and Soge- without making any Entry upon ſuch Tenant, previous to the Demiſe, and 
the Tenant thereupon pays the Rent reſerved on this Leaſe to the Stranger, 
this is no Diſſeiſin of the rightful Proprietor, for the Tenant at Sufferance 
was no Diſſeiſor before the Venice ; and after the Demiſe, or by Virtue of 
it, he can be no Diſſeiſor, becauſe he ſtil] continued his old Poſſeſſion, with. 
out committing any actual Ouſter of him who had the Freehold ; for the 
Acceptance of the Deed of Demiſe, and Payment of Rent thereupan, are 
not Acts of ſufficient Solemnity and Notoriety, ſince they may be tranſactel 

in Private, to change the Poſſeſſion of a Freehold. | | 


Co. Lit. 55 b. If a Guardian after the full Pg of the Heir continues in Poſſeſſion, hei 


271. % no Diſſeiſor, but an Abator, and an Aſſiſe of Mortdanceſtor lies againſt hin 
1 by the Heir, for he does not actually ouſt the Heir of his F 30 5 which 
is required in a Diſſeiſin, but holds him out by an intermediate Entry be. 
tween him and his Anceſtor, which makes the Diſtinction between an Abate- 
ment and Diſſeiſin. | | f c 
Rol. Abr. If a Man enters as Guardian into the Lands of an Infant, who has no 
661, Title to be Guardian, it is at the Election of the Infant to make him a Dil 
Cro, Car. ſeiſor, on Account of his wrongful Entry upon an actual Ouſter of ſuch 
221. Blun- Infant, or elſe to diſſemble the Wrong, and call him to an Account 1 
2 and Guardian. | 15 | | 
_ An abſolute Feoffment is made by Deed, and a Letter of Attorney there 
an, in to delyer Seiſin; accordingly the Attorney makes Livery upon Condi 
„ tion, he is a Diſſeiſor of the Feoffor, becauſe not purſuing his Commiſſion 
A it is all one as if he had none at all, and then his Livery is tortious, and 
24 amounts to a Diſſeiſin. „ „ 
Jon. 315. A. ſeiſed of Lands in Fee permits his Son to enter into them by his Con. 
Cro. Car. ſent, and to wang as Tenant at Will; the Son after by Indentur: 
03+ 304. leafes them for 21 Years, rendering Rent; this was held no Hiſſeiſin, bit 
Difſoifio 68, at the election of the Father, who may if he pleaſes call it ſuch, becauſe 
Dalf. 46. the Leaſe for Years was more than he could juſtify ; but a Difſeiſ 
being an actual Ouſter of another's Freehold, the Poſſeſſion of tt 
Page 100 „Son, being in Poſſeſſion as Tenant at Will, gives Room to the Father it 
Powell ou conſtrue his Demiſe no Diſſeiſin, if he thinks fit; and therefore the Son it 
Cont. 40. this Caſe ſhall be preſumed to act in Behalf of the Father, and to demiſe tht 
Cowp- 693, Land as Attorney to him, eſpecially if the Father afterwards demand ad 
70¹.˙ receive the Rent, for the Rule is, Ratilabetio tetrotrahitur et mandate en- 
faratur ; however the firſt Leſſor, before he hath received apy Rent, ” 


8 


— 55 
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take the Demiſe to be a Diſſeiſin at his Election; for when the Tenant at 
Will takes upon him to make a greater Eſtate than he has himſelf, this may 
be conſtrued a Diſſeiſin, becauſe it is an uſurpation upon the Right of the 
Leſſor, and in Effect a Seizure of his Freehold; and the great Reaſon why 
the Leſſor 15 allowed to make the other Conſtruction, is to avoid the Incon- 


f the veniences which otherwiſe. would follow; for if a Leſſor was obliged to 
pon look upon Leaſes tor Years of his Tenant at Will to be Piſſeiſins; then if 
fice a Tenant at Will ſhould make a Leaſe for a ſmall Time, and the Leſſor not 
when knowing thereof ſhould levy a Fine of fuch Lands for his Wife's Jointure, 


or other Uſes, the Leſſee of Tenant at Will would be neceſſitated to be- 


hs come a Wrong-doer, perhaps contrary to his Intent, and the Diſſeiſee would 
Leſſee be deprived by his Fine of all Remedy, for recovering his Right, as well 
hate as the Perſon to whom he levied it; for he himſelf could not ſet up a Ti- 


tle to ſuch Lands, becauſe he had transferred it to another in a Court of 
Record, and the other could not claim, becauſe a naked Right cannot be 
transferred. | LED | f . | 

In this Caſe, if the Leſſor takes ſuch a Diſpoſition by his Tenant at Will cro. Eliz. 


Being to be a Diſſeiſin, then both the Tenant at Will and his Leſſee are Diſſeiſors, 8 320. 

| fince they both concur to the Act that is the Diſſeiſin; but in reſpect of all Se and 
ght to Strangers the Tenant at Will only is to be eſteemed Tenant of the Freehold, Barber cont- 
| and the Perſon who as ſuch is Diſſeiſor; for as for the Leſſee of Tenant at = = 
e, and Will, he in reſpect of all Strangers, and likewiſe of Tenant at Will, has a 222. 1 
anger, fair and lega' Intereſt derived out of the Ineritance of his Leſſor, and ſo wilf. 176. 
erance cannot be Tenant of the Freehold jointly with his Leſſor, but muſt claim 1 Wood's. 
tue of under him. . 1 : e Come 196: 
with. | a EH 3 
Yr the If a Leſſee for Years,. or at Will, makes a Leaſe for Life, or a Gift in 
n, are Tail, that creates a good Leaſe, or a good Gift in Tail among themſelves Jon. an”. 
Mattel and all others, beſides the firſt Leſſor, and as to him they are both Diſſei- 580 on 


ſors, for they both clearly concurred in ouſting him of his Freehold, one pro. Title 
by giving, and the other by receiving the Livery, which paſſed the Free- Diſſeiſin 3 
Old. . , | ; : | 64, 66. 
Tenant at Will, or for Years, makes a Feoffment in Fee, and dies; his 
Wife brings Dower, the Feotfee cannot plead that her Huſband was never Jon. 317» 
ſeiſed; for ſince the Feoffee received his Eftate from him, he is eſtopped to Far 
fay that the Huſband was never ſeiſed; beſides in Reſpect of the Feotfee tze 
Feoffor had an Eſtate, tho' in Regard to the Diſſeiſeè he is to be conſidered 
as a Wrong-doer. 
If a Man enters into the Land of an Infant by his Aſſent, the Infant may 
proceed againſt him at full Age as a Diſſeiſor ; for the Contract made be- mo Abe. . 
tween them during the Nonage of the Infant may be conſidered by the In- ee 
tant as void, and conſequently the Entry by Virtue of it may be eſteemed 223. 
Condi illegal, or the Infant, if he thinks it more for his Advantage, may at full Bro. Title 
.miſio Age ratify the Contract between them, and ſo allow him as his Tenant. Diſſeiſin 30. 
us, and If A. be ſeiſed of Lands in Fee, and a Stranger enters upon him by Vir- D 
tue of a Leaſe for Years, which is void, and pays Rent to him, A. can never — 45 oy 
1s Con- proceed againſt him as a Diſſeiſor, for his Acceptance of Rent at his Hands Rol. Abe. 
denture 52 full and unconteſtable Allowance of the Leaſe he claims, and conſe- 661. Moli- 
fin, bit quently the Entry by Virtue of it purged and made rightful. | nevs's Cale, 
becauſe 4. 1 and ſells Lands by Indenture inrolled to B. upon Condition on 2. 
Diſſein tat on the Payment of 300“. at the End of three Vears it ſhall be Peitz rent - 


of tht od, and that in the mean Time the Bargainee ſhould not meddle with a ag f 
ather 10 the Profits of the Land; the Bargainor occupies, and makes a Leaſe for Cro. Car. 

» Son ue Years, and at the Day does not pay the 300“. the Bargainee does not 22% 

miſe the ter, but (the Bargainor occupying it) deviſes the Land; and it was ad- 5 woods 
ind wi iged'a good Deviſe, for the Bargainor in this Caſe was Tenant at Will; *Pagetor 


ute en. uy therefore his Leaſe does not put the Bargaigee, under the Neceſſity of 
5 7 King a Diſſeiſee. | f n | l 
| | e | | If 


7 Th D I $ $' E 1 $ Fe: 
Rol. Abr. If a Guardian by Nurture makes a Leaſe by Indenture to one who; 
659 already in under the Title of the Infant, rendering Rent to the Guardian, 
| which is paid accordingly ; this is no Diſſeiſin, for there is no actual Ouſter 

- _ conſequent on ſuch Demiſe; and the Rent paid to the Guardian muſt be 
: accounted for to the Infant. | 85 „ 

Lit. Sect. If two or more diſſeiſe another of any Lands to their own Uſe, they an 

278. all Jointenants, and all Diſſeiſors; but if they diſſeiſe another to the Uf 
of one of them only, he to whoſe Uſe the Diſſeiſin is made is ſole Tenan, 
and the others have nothing in the Tenancy, but are called Coadjutors ty 
the Diſſeſin. | | $7 - 

Co. Lit. 180. There ore others who are called Counſellors and Commanders in a Dif. 

Rol. Abt. ſeiſin, viz. when any Perſon counſels or commands another to diſſeiſe: 

663. third Perſon; here we are to take Notice, that though the Perſons that con. 
1 cur in a Diſſeiſin have theſe ſeveral Names given them from the Nature of 
45,45. that Part of the Diſſeiſin that they commit, yet Coadjutors, Counſellorsa 

Commanders, are Diſſeiſors in reſpect of the Perſon diſſeiſed, as well x 

the Perſon to whoſe Uſe the Diſſeiſin is made, and all equally liable to the 
Aſſiſe of the Diſſeiſee; nay, though the Diſſeiſor, who is Tenant of the 
Land, dies, yet the Aſſiſe lies againſt the Co-adjutors, Counſellors, &c, and 
Tenant of the Land, although he be no Diſſeiſor; and this is a moſt equi 
- tableProceeding ; for ſince they all concur in committing the Injury, iti 
| but reaſonable they ſhould all anſwer for it; and though the Perſon, that 
ſucceeds the Diſſeiſor that was Tenant in the Tenancy, had no Hand in the 
Diſſeiſin, yet, claiming under it, he muſt be liable to the Remedy the Lav 
] gives the Diſſeiſee for recovering his Right. 
Bro. Tit. A Man makes a Leaſe. for Life, rendering Rent, and goes into foreign 
Diſſeiſin 37. Parts, Tenant for Life dies, and 4. counſels B. who is not Heir to the 
Leſſor, to enter, who does it accordingly, and enfeoffs 4. the Coun- 
ſellor ; the Leſſor returns, and is hindered to enter by 4. whereupon 
| he brings his Aſſiſe againſt A. without naming B. and well; for A. by bi 

1 Counſel is a Diſſeiſor, and being Tenant of the Land, and the Perſon 

who diſturbed the Leſſor of his Entry, the Leſſor who was abſent when 
the Diſſeiſin was committed, and ſo unacquainted with the Manner of it 
is not obliged to bring his Remedy. againſt any other but the Perſon who 
* actually in Poſſeſſion, and defends that Poſſeſſion with Force and Vi 
1 nce. | | | . 

Co,Lit.r8o, A. diſſeiſes one to the Uſe of B. who knows not of it, and B. after 
b. _ wards aſſents to it; in this Caſe, till the Agreement, A. was Tenant of the 
8 8 Land, and after Agreement B. is Tenant of the Land, but both of then 

® See 2 are Piſſeiſors. „„ | . 
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Co. Lit. ibo. A Man diſſeiſes Tenant for Life, to the Uſe of him in Reverſion ; and 
181. after he in the Reverſion agrees to the Diſſeiſin; by the better Opinion, 4 
EE in the Reverſion is a Diſteiſor in Fee; for by the Diſſeiſin made by the 
Stranger, the Reverſion was deveſted, which cannot be reveſted by th 
Agreement of him in Reverſion, for his Agreement to the Diſſeiſin makes 
him a Party to it ; and therefore if he gets any Thing by ſuch Agreemen\, 
he muſt ger it as a Diſſeiſor ; and ſo in li he is not ſeiſed of his old Eltatt, 

but of an Eſtate by Diſſeifin. 3 1 Bn 
7 The Demandant and others, in a Præcipe, diſſeiſed the Tenant to the 
Co. Lit. 180. Uſe of others, and the Writ did not thereupon abate ; for though the De 
mandant was a Diſſeiſor, yet he gianed no Tenancy in the Land, being 
only a Co-adjutor, and fo his Remedy to gain the Freehold ſtill conv 
Page roa nues : for the Deſign of ſuch Remedy being to recover the Freehold, ti 
that be obtained there is no Reaſon to abate it; and that is not obtained bj 
dhe Diſſeiſin, for he gains no Freehold by it, ſo that the Writ mid (il 
>". ,coatinne. - 1 | „ q 
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If « Man commands F. S. to enter into certain Lands in his Name, Rol. Abr. 
provided he has a Right to them; if J. S. enters accordingly, yet if the _ Tit 
Commander has no Kight to the Lands, he is not the Diſſeiſor, but J. S. Diſſcifin 57- 
only, for J. S. was not abſolutely commanded to enter, but only conditi- 
onally, if the Commander had Right; ſo that it was incumbent on J. S. Po 
to inquire into the Commander's Title before he entered; and the Com- | 
mander having no Title, the Entry of F. S. was his own AR, and not the 
Execution of the Command. > a | | 

For the ſame Reaſon, if a Man ſays to J. S. that his anceſtor died ſeiſed Rol. Abr. 
of certain Lands, and thereupon commands him to enter into thoſe Lands . 
in his Name, if his Anceſtor died ſeiſed in Fee, otherwiſe not; and there- 
upon J. S. enters, and yet the Anceſtor did not die ſeiſed in Fee; 7. is the * 
ſole Diſſeiſor, and the Commander has no Share in it. . | 

If a Man fays to me, that he will diſſeiſe J. S. to my Uſe, and I tell Bro. Tit, 
him that I am content; this does not amount to a Command, but is onlß 
a Sufferance of what is no be done, and ſo does not make me a Diſleiſor, , 3 
without an actual Command; but he that ouſts J. S. is only the Diſſei- o. 
o ̃ a | | | 
A Diſſeiſor makes a Leaſe for Years, and the Termor enters, the Diſ. Dyer 141. 
ſeiſor after leaves the Kingdom, and at his Departure commands his pl. 47- 
Termor, that if the Diſſeiſee entered upon him, not to ſuffer him to con- -— 
tinue in Poſſeſſion, but to maintain the Poſſeſſion againſt him as Termor of 
the Diſſeiſor , the Diſſeiſee enters on the Termor in the Abſence of the 
Diſſeiſor, and the Tei mor re-enters, ouſts him, and pays his Rent after to 
the Uſe of the Diſſeiſor, being abſent ; it ſeems the Leſſor is Party to this 
ſecond Diſſeiſin, though he did got expreſsly agree to it after it was done, 
for the precedent Command and Inſtructions ſufficiently ſhew his Intent 
and Concurrence to it. | 

A Man recovers ſeveral Houſes in an Afliſe, and after the Tenant re- Rob Abr. 
verſes the Judgment in a Writ of Error, and a Writ iſſues thereupon to the Fg 3 
Sheriff to put him in Poſſeſſion of thoſe Houſes ; in this Caſe, though the Baal. 
Tertenants are Strangers to the Recovery, and therefore ought not to be 
ouſted without a Sci. fa. yet if the Sheriff executes the Writ, and ſo puts 
them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he acts under 
the Authority of the Court, which he is ſworn to obey, under the Penalty 
of _ fined, if he does not. „„ 

The ſame Law in all Caſes where Execution is of a Judgment wherein Rol. Abr. 
the Demand is made of a Thing certain; but if an Execution is to be exe- 664. 
cuted without mentioning any Thing in particular, there the Sheriff at 
his Peril, N. to make Execution of the Thing in Demand, otherwiſe 
he will be a Difſeiſor ; for he is obliged to take Notice of the Thing in De- 
_— mn has no Authority from the Court to make Execution of any 

ing elſe. 1 

Leaſe for Life, Remainder for Life, Remainder in Fee; the Remainder- Co. Lit. 256. 
Man for Life diſſeiſes the Tenant for Life, and then Tenant for Life dies, Bim 30%: 
the Diſſeifin is purged; for then the Remainder-man for Life is ſeiſed of his Diflailin 74. 
own rightful Eſtate for Life, which was to take place upon the Death of 
Tenant for Life, and the Fee reveſts in the Remainder-man in Fee. | 
Two Co-heirs, one an Infant, and the other of full Age, ſhe of full pro. Tit. 
Age enters upon the Feoffee of their Father, claiming the Land to her Diſſeilin 43. 
and her Siſter; her Entry being unlawful, the Land veſts entirely in her 76. 
of full Age, and nothing in the Infant; and ſo ſhe of full Age muſt be 

the Difleiſor, for an Infant can never be made a Wrong-doer by the Act *Page103 
0 a or injure himſelf by any Contract entered into during his 
mp Tenant at Will enters into another's Land contiguous to his Bro. Tie. 
"1, claiming it to my Uſe, and feeds his Cattle there, and fells the Diſſeiſia 59. 
upon which the Tenant of the Freehold is obliged to quit his Poſ- 


* 
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ſeſſion, and ſo brings his Aſſiſe; and it is found that I never commanded 
my Tenant to commit this Diſſeiſin, nor ever ſhared in any of the Profits of 
it, I ſhall be acquitted of the Diſſeifin, ſince it would be apparent Injuſtice 
to charge me with the Guilt of an Act I never concurred in. TT 
Bro. Title 4. demiſes the Land of B. to C. for Years, rendering Rent, C. enters and 
Piſſciſin 37. pays the Kent to A. it ſeems 4. by this Tranſaction 1s a Diſſeiſor, for bis 
5 Pemiſe to C. is tantamount to a Command to enter into the Lands of B. and 
x. he that commands the Diſſeiſin is the Diſſeiſor. ( 
Bro. Tile A. has Common in the Land of B. and B. comes with his Family and 
| Diſſeifin 79. incloſes the Land, fo that 4. cannot have the Uſe of his Common, F. and 
| his Family are Diſſeiſors, for they ouſt A. of his Common by the Incloſure, 
which is plainly a Diſſeiſin. | * 
Bro, Title A Man leaſes for Life, rendering Rent, with a Clauſe of Re-entry for 
Dileiin 81. Non- payment, and for Arrears of Rent diſtrains, and being poſſeſſed of the 
| Diſtreſs, re-enters, and adjudged a Diſſeiſor; for though he had an Elec. 
5 tion upon Non - payment of the Rent to re- enter or diſtrain, yet by diſtrain- 
| ing he had determined his Election, and ſo put it out,of his power to re- 
enter ; therefore ' when afterwards he re-enters, it 1s unlawful, and conſe- 
quently ſuch an Ouſter of him who has the Freehold, as amounts to a 
| iſſeiſin. g | | „ 3 
Bro. Title Lands deſcend to an Infant, and 4. enters as Guardian only, and de. 
Diſſeiſin 85. viſes it to B. and dies, B. enters, and the Infant brings an Aſſiſe againſt 
him, and he was adjudged a Diſſeiſor; for though A. was the firſt that 
entered, yet he entered as Guardian, ſo that it was in the Election of the 
Infant to charge him as a Diſſeiſor, or call him to an Account as a Guar- 
dian; and therefore when the Infant charges the Deviſee as a Diſſeiſor, it 
| ſhall be preſumed that he looked upon 4. as his Guardian, otherwiſe B. 
7 could not be charged as the Diſſeiſor, but as the Deviſee of the Diſſeiſor 
= for if he had reckoned J. as his Diſſeiſor, then B. muſt have been eſteemed : 
2 Perſon who claimed under the Diſſeiſor by legal Conveyance, and ſo not 
to be charged as the actual Diſſeiſor of the Infant; but if the Infant is ſup- 
ſed to look upon 4. as his Guardian, then he may charge B. as a Per- 
ſion who ouſted him by Wrong of his Freehold, ſince he, and not the 
Guardian, was the Perſon who leite the Poſſeſſion without Title. 
Bro. Title The Father enfeoffs his Son within Age, and after enters as his Guar- 
Diſſeifin 94- dian, and enfeoffs J. S. and dies; the Infant brings his Aſſiſe againſt tbe 
2 luſt. 409, Feoffee, who was adjudged a Diſſeiſor for the ah before- mentioned; 
43, and likewiſe, becauſe it is provided by Vm. 2. cap. 25. that if Leſſe 
| for Years, or. Guardian, alien in Fee, the Remedy for recovering the Free- 
hold ſhall be by an Aſſiſe of Novel Difſeifin, and both the Feoffor and Feoffec 
ſhall be eſteemed Diſſeiſors, and the Survivor of them ſhall be liable to this 
Remedy ; ſo, if either happens to die, he that ſurvives may be conſtrued 
4 i Diſſeiſor, and as ſuch liable to this Action. IDE 
= zlnſt. 413, Not only Guardians in Chivalry, but in Socage, and by Nurture, come 
5 within this Law of Fm. 2. So alſo their Alienations not only in Fee, but 
in Tail, or for Life, are within this Act; for wherever a Freehold is tranſ. 
ferred by the Solemnity of Livery, by a Perſon who has no Right to make | 
ſuch a Conveyance, there is an actual Ouſter of him that has the Freehold, 
| and fo a Diſſeiſin. | } 
a lo. 413. Here it will be proper to obſerve, that though the ſaid Statute mentions 
only Tenantfor Years, yet Tenant by Elegit, Statute-Merchant or Staple 
*Pageio4 * as alſo Tenant at W or at Sufferance, are by an equitable Conſtruct» 
brought within it, as being all equally capable, by the Poſſeſſion which 
they enjoy, of committing Diſſeiſins, by transferring the Freehold by Liver) 
N 1 is 1 wth AR, becauſe it mentions and intends Jari 
thoſe Ferſons who Fave ſome Intereſt, and thereby a Poſſeſſion in the 
which a Bailiff has not. . * „ 9 03 5 i 
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tract, yet it does not diſannul the Contract, for that muſt remain till de- 


Sd if a Man Diſſeiſes another to the Uſe of a Feme Covert, her Agree- Kol. Abr. 85 


Dia CHETTCEM 
If Tenant for Years, or a Guardian, make a Leaſe for Life, Remainder 2 taſt. 4133 


for Life, Remainder in Fee, and Tenant for Life enters, he is a Diſſeiſor, Bro. Title 


for he accepts of the Livery, which transfers the Freehold, and ſo produces Diſſeiſin 86. 
the Diſſeiſin, and therefore makes himſelf a Party to the Wrong; the ſame | 
Law of him in Remainder, if he in Remainder for Life or in Fee enters, 

for ſuch Entry is an Agreement to that Act which makes the Diſſeiſin. 

If a Guardian J oa of a Feoffment from his Ward, the Ward may Bro. Title 
bring an Aſſiſe againſt him as a Diſſeiſor; for the Guardian acts contrary Pilleilings: 
to his Duty when he aſſents to any alienation made by his Infant; for it is 
his Duty to protect the Inheritance of his Ward, and to deliver it up to him 
at full Age, and not to bring it into his own Family, 1 | 

A. lets Lands for 21 Years, from Michaelmas next enſuing, rendering Cro. Elis. 
Rent, and the Leſſee enters 29 September, and occupies for one Year, the 169. An- 
Leſſor brings Debt for the Rent reſerved ; and adjudged, that though his yrs and 
Entry, which was without Title, made him a Diſſeiſor, and that this Diſ- 1 Stra. 550, 
ſeiſin was. not purged by the Accruing of the Term after, yet Debt lay 
upon the Contract; for though his Entry, being niade the Day before the | 
Leaſe commenced, cannot be ſuppoſed to be made by Virtue of the Con- 


feated by an After-agreement of Fas, Notoriety with it; and therefore 
the Action in this Caſe. may be well formed upon it; and the Reaſon wh 

in this Caſe the Accruer of the Term after Entry did not purge the Dil. f 
ſeiſin, is becauſe when the Leſſee enters before his Title accrued, he is 
preſumed to diſclaim the Title of a Termor, and ſet up another; and 
therefore ſuch Title ſhall not protect him from the Notice of the Law; for 
that 2 be to conſider him under a Title which by an expreſs Overt- act 

he diſowns. | I f 


— — 
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B) Uſhat Perfong are capable of committing ſuch 


ins 


S to Femes Covert, if a Huſband diſſeiſe another to the Uſe of his Rol. Abr. 
Wife, this does not make her a Diſſeiſoreſs, ſhe having no Will of 
he: own, nor will any Agreement of hers to the Diſſeiſin, during the Co- qo. 
verture, make her guilty of the Diſſeiſin, for the ſame Reaſon ; but her 
Agreement after. her Huſband's Death will make her a Diſſeiſoreſs, becauſe * 
then ſhe is capable of giving her Conſent, and that makes her Tenant of 
the Freehold, and ſo ſubject to the Remedy of the Diſſeiſee. 


ment to it v orotey nothing; and though the Huſband's Agreement to it 60. 

ſettles the Eſtate in the Wife, yet it es her no Sharer in the Guilt of No: Title 
But if a Feme Covert actually enter and commit a Diſſeiſin, either Co. Lit. 387. 

ſolely or together with her Huſband, then ſhe is a Diſſeiſoreſs, becauſe b. Lit. 21 


| the gains thereby a wrongful Poſſeſſion; but yet ſuch actual Entry cannot 678. Rol. 


be to the Uſe of her Huſband or a Stranger, ſo as to make them Diſſei- _ 660, 
lors; becauſe tho? by ſuch Entry ſhe gains an Eſtate, yet ſhe has no 15 | 
Power of Transferring it to another, | NE. i New: 5 


As to Infants, they are under the ſame Reſtrictions with Feme Coverts; 67. 8 H. 6 


ſo that their Agreement during Minority to a Diſſeiſin committed to their 14 cont. 

le does not bind or make them Diſſeiſors, no more than if an Infant com- Didi | 
nands a Diſſeifin to be made; becauſe no Acts dee, their Minority, are 16 14 80 
ſo binding, but that they may at full Age revoke and cancel them ; but an Rol. Abr. 
* 5 5 „ actual 660. 
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| tual Entry by an Infant into another's Freehold gains the Poſſeſſion, and 
makes him a Diſſeiſor as well as it does a Feme Covert. We rn oy 


ro. Two Infants Jointenants, one releaſes to the other, by which the other 
Diſſeiſin holds the Whole; this ſeems a Diſſeiſin, becauſe the Releaſe, being in no 
19. Manner for the Advantage of the Infant, is utterly void, and then the Entry 
of the other being without Title is tortious anda Diſſeiſin; but if there 
had been Livery made upon it, tho' between Jojntenants, this is void, yet 
it ſeems no Diſſeiſin, for the Regard the Law has for the Solemyity of Li. 
very, which ſhall continue till defeated by Act of equal Notoriety. _ | 
Rol, Abr. If a Man carries an Infant into the Lands of F. S. and there claims the 
667. Lands to the Uſe of himſelf and the Infant; yet the Infant ſeems no 
DPDiſſeiſor, becauſe he made no claim of it hjmſelf, and then ſhall not be 
Charged with the Tort of another Perfon. V! 
Bro. Title If the King enters without Title, or ſeiſes Lands by a void or infſuff; 
ilteiün cient Office, he is no Diſſeiſor ; for being the Fountain of Juſtice, and 
65 


engaged in ee hg Affairs, his Acts are not to be charged with In. 

- Juſtice; but this Privilege does not extend to any of his Subjects; and 

therefore if the King 4 Letters Patent grants Land ſo ſeifed” and the 

Patentee enters, he is a Diſlejſor, becayſe he has Time and Leiſure to in. 

Ne 7 0 the Legality of his Title, which the Prince is ſuppoſed to want 
nure.tor., * 33 15 ** 

If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Dif, 

42 1 in hair natural ( A ori and the Perſons who eee The che Wron 

ratiqns. mal be charged therewith, and not the Corporation, which conſiſts of a 

| conſtant Succeſſion of various Perſons, and as a Corporation gan do no A} 


without Wri 


ting. 


: e a to have come over to us from the Civil Law; for anciently, in 
Vn Feudal Law, the not paying Attendance on the Lords Courts, or not 


= 5; 5 . the Feudal Service, was a Forfeiture of the Eſtate; but theſe 
43 55 Wh. Feudal Forfeitures were afterwards turned into Diſtreſſes, according to 
Da. and the Pignorary Method of the Civil Law, that is, the Land that is let out 
ert.. to the Tenant is hypothecated, or as a Pledge in his Hands to anſwer the 
1.4 His Reats, Rent agreed to be paid to the Landlord, and the whole Profits ariſing from 
=o Os Lang are liable to the Lord's Scizure, for the Payment and Satisfaction 
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8 Under this Head 1 mall conſidei, | 

(A) Uſho, in Reſpect of his Eſtate oz Intereſt, may 
* Hiſtrain for Rept, 106, TON 1 ctr 
| ee e 
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Bacon of T H E Remedy for. Regovery of Rent, by Way of Diſtreſs, ſeemz | 
th 
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(5) what Things may be diſtrained. 108. = 
(c) Df the Manner of diſtzaining ag to Time and 
Plate. 110. 8 | 7 


2 (D) Df the 2 when ſeiſed, and herein ok the 

re Diſtrainez's Intereſt therein, and what he is to do 

et therewith. III. %% Paul 

Dc Where a Diſtreſs ſhall ve ſaid to be Mrongkul 

5 and Exceſſive z and hezein of the Remedy which the 

no Party injured hath. 1:5. 5 

be (T) Df diftraining Things Damage⸗keaſant. 116, 

« Wc) Of Diſtreſſes tor Amercements, 17. 
1 — —ẽ ——h4ẽ — 

nd | i | | a „ 
; A) Who, in Nelpen of his Eſtate or Jntezeſt, map 
I es 1-7, eee 
ant 


| > | ES 5 ” ; 
Fa Man ſeiſed in Fee makes a Gift in Tail, or a Leaſe for Life, Years, For this 


il, or at Will, ſaying the Reverſion to himſelf, with a Reſervation of 9 Rope | 
ng WY bent, or other Services ; the Law gives the Donor or Leſſor, without any Tit. Sed. 
fa cpreſs Proviſion, Remedy for ſuch Rent or Services by Diſtreſs, 14. Bro. 
At | 8 855 EN 3 „ 
ſs, 5s, 15. and this my Lord Cote calls a Rent diſtrainable of common Right. Co. Lit. 142. a... 
FH 4 wo. Mo. 36. Cro. Bliz. 636, I he Bailitf that dilifaing muſt er whoſe Right ho 


does it, Bro, Diſtreſs 38. 


But if the Donor or Leſſor referve not the Reverſion, he canes diſtrain Oo. Lit. 49, 
of common Right, but he may reſerve to himſelf a Power of diſtraining, 2. 5 Co. 3. 
or the Reſervation may be good to bind the Leſſee by Way of Contract, for * 3 
the Performance whereof the Leſſor ſhall have an Action of Debt. Gn * 
A Rent diſtrainable of common Right, or by the Common Law, - Co. Lit 47. 
not Iſſue out of an incorporeal Inheritance : as if I have a Right of Cid a. 142. a. 
mon in another Man's Soil, and J grant it to A. reſerving Rent, if the 2 Bol. Abr. 
Rent be behind, I cannot diſtrain the Beaſts of A. becauſe that the Right #45: So 


m f Common which every Man has, runs thro! the whole Common. cauſe ther 
, | | | | $ 

. wow, the Deals 2 be taken, Cro. Jac. 8 2 So 8 20011. Co.Lit. 7 40864 

not ro. Tit. Diſtreſs, „ 1 e 5! vid n. F if, 22. Touch. 

theſe 286, + Teri Rep. 428. P > T 1 ; Fr 5 I oP "TWO 
to th : | 

1 4 Rent granted for Equality of Partition by one Coparcener to another, Co. Litzi 69. 

r the is good; is a Rent granted to a Widow out of Lands whereof ſhe is b. 3 C0. 4. 

from dowable, in Lieu of her Dower ; the like Law of a Rent granted in Lieu of ?: Keil w. 


Lands upon an Exchange; and for theſe the Law gives a Remedy by Diſ- 104, 126; 


tres, without any Proviſion of the Parties, tho” they have no Reverſſon. | 


Li. 292, b. 


prants a Rent- charge for Life out of 
if the Rent be in Arrear, the Leaſehold as well as the Lands of Inheritance Col. 
que ſubject to the Diſtreſs, begauſe a Man quo oblige his Chattels to the 5. C 

ß; ⁵ gr 


i 


. 


ut 


If a Termor grants all his Term, rendering Rent, he cannot diſtrain Bro. Di- 
brit | | 7 ©. 1 WRWS. Y 
t 8 ; Z f : t „211. 
Bro, Debt. pl. 39. Freem, 228. pl. 226. Cro. Jac. 487, Moor 126. Stra. 406. Al. 57. 2 


* If a Man ſeiſed of Land in Fee, ang poſſeſſed of other Land for Years, Page roy 
both, with a Power todiſtrain in both, 54 23-4. 
bu ' 


it. 1 47 
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Rel. Ney. Diſcharge of the Rent; but the Rent being a Freehold, ſhall iſſue only 
339 out of the Inheritance, becauſe the Leaſehold, being only a temporary 
2 and periſhing Intereſt, is not a Fund commenſurate to the Charge, and 
2 therefore the Rent ſhall iſſue out of the Inheritance, which for its Duration 
is amore competent Eſtate to ſupport the Charge, and render the Grant ef. 
fectual; and hence it was adjudged, that though the Grantee might dif. 
train in the Leaſchold Lands, yet he muſt avow for a Rent ifſuing only out 
of the Inheritance. = bod 
27 Af. 24, For an Heriot Service due after the Death of the Tenant, the Lord may 
Bro, Heriot either diſtrain or ſeiſe the beſt Beaſt of the Tenant. _ | 


Avowry ; ; 4 2 

177. Ero. Fliz. 32, 590.. Cro. Car. 260. Jon. 307. Co. Lit. 83. a. 162- b. Rol. Abr, 6*5, 80 
may the Lord diſtrain for Relief; for this vide Lat. 37, 95, 439- 3 Bulſt. 323, Jon. 132. but if he 
dies, his Executors cannot, but may have an Action of Debt or it. 4 Co. 37. Ognel's Cale, 2 Ink, 
234. Where a Diſtreſs might have been taken for Aid to marry his Daughter, or make his Son ; 


Knight, vide Rol. Abr. 66s. ily 


Co. Lit, 96. The Services or Rent, for which the Lord or Leſſor may diſtrain, muf 
„ be certain, or ſuch as may be reduced to a Certainty ; for otherwiſe the 
; Lord cannot, in his Avowry, recover Damages for the Non-performance or 
_ Non-paymeht, when the Jury cannot determine what Injury he has ſuſtain- 
_ - ed; but if the Tenant holds of his Lord to ſheer all his Sheep feeding in 
ſuch a Manor; this is certain enough, becauſe it is eaſy to compute tht 
Number within the Precincts of the | "19k ; and conſequently what Expence 
the Lord is at in employing other Hands to that Work, and what Damages 
1 he ſuſtained by the Omiſſion of his Tenant. „ : 
£ gu b. If a Man ſeiſed in Fee, or for Life, of a Rent-charge, after Arrearages 
1M =: 254 * jncur, grants over the Rent to another, he cannot diftrain for theſe Ar. 
4 Vaugh. 40, Tearages, becauſe they are by the Grant divided from the Freehold of the 
41.8. C. eit- Rent. ; | | 
ed; the | 
fame Law of a Rent Service, Rol. Abr. 672. 


For this vide If Tenant pur auler vie, or Tenant for Years, held over, yet the Leſſor 
14 H. 4. 31. could not diſtrain them for (a) Rent that became due before the Determi- 
2. 96. nation of their reſpective Leaſes, tho' they continued in Poſſeſſion of the 
3 Landafterwards; for when the Leaſe was determined, the Leſſor could nd 
'Cro. Jac. avow on them as his Tenants, claiming under a Leaſe, which was deter 
44% mined. „„ 5 „ | i 
(«) But. + 

might di 


train the Cattle Damage-feaſant, Keilw. 96. 2. 


Vide alſo To remedy this, it is provided by the 8 Az. cap. 14, That wheres 
4 Geo. 8. % Tenants pur auter vie, and Leſſees for Years, or at Will, frequent) 
28. 4 hold over the Tenements to them demiſed, after the Determination of 
11 Geo, 2. © ſuch Leaſes; and whereas after the Determination of ſuch, or any othe! 
© 13. ' © © Leaſes, no Diſtreſs can by Law be made for any Arrears of Rent that 
as, * grew due on ſuch reſpective Leaſes, before the Petermination- thereof; 
« 1t is enacted, That it ſhall and may be lawful for any Perſon or Perſonh 
having any Rent in Arrear, or due upon any Leaſe for Life or Liv 

or for Years, or at Will, ended or determined, to diſtrain for ſuch A+ 

«« rears after the Determination of the ſaid reſpective Leaſes, in the fame 
Manner as they might have done, if ſuch Leaſe or Leaſes had not bett 

« ended or determined ; provided that ſuch Diſtreſs be made within tit 

4 Space of fix Calendar Months, after the Determination of ſuch Leaſz 

- _ during the Continuance of fuch Landlord's Title or Intereſt, and 
ene 
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HERE muſt be a valuable Property in ſome Body in the Things Co: Lit. 47. 

which are feræ natur /Q f ẽ mw·· et 0g 4982 5 cl appr: A 
Things fixed to the Freehold, or Part of the Freehold, as Furnaces, 28 E. g. 4. 


7 


cannot be di 


| ®Cattle on the Common, and Corn growing, may be diſtrained for Rext, by 11 Cos 4 19. b. 
No Man can be diſtrained by the Utenſils of his Trade for fa) Rent, as Co. Lit. 47. 
the Ax of a Carpenter, the Books of a Scholar, the Materials for making 2 | 


Cloth ina Weaver's Shop; for theſe the Law protects under a Preſumption, Pagrigd. 
that without them the Tenant could neither be uſeful to others, nor gain a gg a Toll is 


Livelihood for himſelf. due for re- 
9 5 EN SMT 9. CR 1 TIS : 5 h iring a 


irty gets his Livelihood, for the maintaining of thoſe is tor the Public Good ; and 'therefore-the 
taking Part of the Loading has been adjudged good. Mod. ff Lev. 96, 99 8. C. Raym. 238. 

d. Raym. 385. 2 Stra. 148. 80 has the diltraining Part of the Tackle of the Ship, as where 
the Anchor, Cable, and Sails were taken. Carth. 357. Ld. Raym. 384. 12 Mod. 216. 5 Mod. 


359. Salk. 248, pl. 4. for this #ide las, 2 H. 9. 16. 2 Rol. Abr. 202. 3 Co. 510, Dyer 352. The 
rt of a Huſba i ion, 

admitted per cur. | | £2 E | 

Alſo for the Benefit of Trade and Commerce, — te privileged : 

com being diſtrained, as a Horſe in a- Smith's Shop, a Horſe in an Inn, 19 — 

packs of Corn or Meal in a Mill, Cloth or Garments in a Taylor's Shop, or Me 

Sacks of Corn or Meal in a Market. | Co. = 47. 
a OR je or Out 3Bullt.270. 


ro nn Rol. Abr. 668, Cro. Eliz. 569, 
So if an Horſe carries Corn to a Mill, and is tied to the Mill Door dur- ,_ _ Eltz. 
g the Grinding of the Corn, he ſhall not be diſtrained; (5) but Cattle driv- pi 
ig to a Market, and by the Way put into a Paſture, may be diſtrained. 2% arguende. 
; : 4 1 ET. bs) a Vent. 
so. But vd a Wos. 130. 1 


— 


—— 


t If, by Colluſion of the Landlord, Cattle are taken in, for the Purpoſe of getting a Diſtreſs, 
quity will give Relief. See infra, 110, the Note on the laſt Caſe under hou Head. _ | 

And theſe Things are privileged, tho' they continue there three or four Rol. Abr. 
yays, or are retained: never ſo long by the Tenant for his Satisfaction in 8888. 
me Thing he has done about them. © | es Eat 

If a Man rides to a Place, and is there taken ſick, by Means whereof he 

oliged to tarry there two or three Days, his Horſe cannot be diſtrained Rol. Abr. 


nt. f . 

| | | Bquir, Fal 
which a Min keeps for Journies cannot, as is ſaid, be diſtrained, a loft. 133. 4 Kol. Abr. 

0, Rol. Abr. 658. Sed , Nor an Horſe upon which another rides. Co Lit. 47. Cro,- Elia. 


a ee Vent. 36. Sid. 440. Iu 
ings diſtrained Damage ſeaſant caunot be diſtrained for Rent, becauſe . _ 

xe in the Cuſtody of the Law, _. Oo. Lit. 49. 

a 00 | | In Debt 

PR . «i i. a apainſtan 

Lauter be pleads Nies in fer mains, but certain Goods diſtrained and impounded, adjudged no 

Vet rde him. Cro. Elz. 23. i 3 | Op Ft. 

01. II. . = 1 If 


Cauldrons, Doors, Windows, fixed to the +. Freehold old, or Corn * growing, . ILY 


Harbour, which is to be levied by Diſtreſs, ſuch Diſtreſs may be of thoſe Implements, by which the | 


ndman may be diſtrained, tho' an Implement of his Occupation, Carth. 359. 


R. But an Horſe upon which a Man is riding may be diſtrained Damage ſeaſant, and led to the 
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| | "> DD SST TRS19.0. | | 
*Pagerog If a Clothier having put his Wool to ſpin .comes with. an Horſe 
'Cro. Elia: carry it back, but: Dobbs there is no Beam r W ights at the Spinner; de 
$49, $96- Houſe to weigh it, the Clothier and Spinner, with the Leave of a Neigh. 
N bour, who had a Beam and ele . in his Houſe, bring the Horſe Micke 
8. C. cited. and enter the Houſe to weigh the Yarn, the Lord bf the Houſe, whit 
A private they are there, cannot diſtrain the Horſe for Services. 1 K 
Perfon,who / 305 03. 7A. LOL, 
undertakes to carry all-Perſons Goods, thereby becomes a common Carrier, and the Goods in hi 
Poffefſion are privileged. Salk. 249, 250. 4 Burr, 1498. rage m7] ils 46 ton 


Rol. Abr. Things for which a Replevin will not lie, ſo as to be known again, s 
657. Money out of a Bag, cannot be 1 this Reaſon, and alſo for e o 
7} ＋ 318 the Damages, that Shocks of Corn, * Hay, Cc. might ſuſtain, it was bel 
2 But for that they could not be diftrained. | 4 of fe 
this vide 2 50 i A „ i 4 } | T 7 4 BY 5 N 2180 1 Ea 
W. & M. e. 5. ſet forth at large, Letter (D). 52, . zh SE amt alin 
Co. Lit.47. Averia.Caruce, or Beaſts of the: Plough, or any Thing belonging to ſtr 
4 Inſl. 133. cannot by Common Law be diſtrained while there are other Goods or Beal BW) th 
t (which Fracton calls Animalia otigſa) which may be diſtrained ; alſo a cove- WW QU 
able Diſtreſs is not of Armour or Veſſel, or Appar or . » * arty 
+ +» - ag'there are other ſufficient or covenable, nor o Saddle-Hork, | 
+ Sd g. Poutry, + or Fiſh.f RIP Tre low | 


27 E. 38. It is agreed that the Cattle of -a Stranger eſcaping into his Neighbour 
_ 2 loſt. 236. Grounds, and there being Levant and Conchant, may be diſtrained by tit 


9 7 Lord or Leſſor of thoſe Grounds for Rent or Services due to him; fol! 


318. ſhall be imputed the Owner's Folly. + that he did not provide againſt nl eg 
8 757 Miſchief by proper Bounds and Fences, | | 

. LIt. 47. 2h . 5 | 
2 Brownl, 190, But ſuch Cattle ſhall not be liable to a Diſtreſs for an Amercement. Noy 20, Nu 
to a Rent-Charge iſſuing out of thoſe Lands, unſeſs they were Levant and Couchant. Rol. Abr. A 
1 Mod. 62. And by the better Opinion of the Books it ſeems not to be material whether they wat 
Levant or Couchant or not Vide Cs Lit. 47. 2 Sand. 290. 2 Brownl, 170. Palm. 43. Hob. 265 


+ If the Fence was not his, and the Eſcape owing to the Fault of the Tenant, and in that (i 
they are diſtrainable, an Action world lie againſt the Tenant, at the Suit of the Owner, fot 
keeping up the Fence, whereby the P.aintifft was thus damuifted, See infre 110, the Note on 
laſt Caſe, under this Head. e 4 5 


Rol. Abr. Cattle which are in certain Land by Way of Agiſtment may be dir 
99. trained for Rent. . | 
22 E. 4.49, If the Tenant ought to incloſe againſt the Highway by Preſcription, u 
15H. 7. in driving my Cattle by the Way, by Default of the Incloſure they «(a tion. 
* 9 into the Land of the Tenant, the Lord cannot diſtrain them; ſo it! 
ought to incloſe by Preſcription againſt my Land, and my 
But for this eſcape. | ; 55 5 * „ 
vide 3 Leon. þ ts — * . V8 te - 
7:Dyerzin. If A. and B. have two Cloſes lying contiguous, and A. by Preſcription 
x69 Ara bound to repair the Fences between both the ſaid Cloſes, and , lex 
| —5 Len- his Cloſe to C, for Years, rendering Rent; and the Fences between v. 
gue ville. ; | „ f Cl 
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loſes being out of Repair, the Cattle of B. eſcape into the Cloſe of 4. 
de may diſtrain them for Rent Arrear, and it is not material whether they _ ü 
ire Levant or Couchantor not; adjudged, and the Judgment affirmed __ 1 
Writ of Error, though objected that they eſcaped there through the :- 
ult of J who ought to have taken Care that the Hedges were repaired: : 
nd by Sanders; Nora; This was a hard Caſe to maintain, there being a Pages 10 
at Difference between the Lord's taking a Diſtreſs within his Seigniory, | 
nd the Leſſor's diſtraining for Rent reſerved upon his own Leaſe, for the 
"rd had nothing to do with the Land or Fences, and ſo it concerns 


- 


, * zot him whether they are in Repair or not; otherwiſe of the Leſſor, for | 
\ for de ought to repair them, elſe he will have Advantage of his own Wy SO IE 
bel If a Man, that is driving his Cattle to London to ſell, aſks Leave of the i and 


Leſſor to put his Cattle into the Ground for a Night, and he gives him Je. 


4 Leave ſo to do, with the Conſent of the Leſſee, and the Cattle are put in 3 Lev. 250, 
oo” ccordingly, the Leſſor is not concluded by this Licence, but that he may Wt fe 
n iſtrain them for Rent; adjudged upon urrer ; and it not appearing Ven 129. 
end y the Pleading that the Ground belonged to a common Inn, it came not Where in 
over- WH Queſtion whether in that Caſe they might have been diſtraind. en . 


arty had Relief in Equity, the Conſent of the Head Landlord being looked upon as a Fraud and 
ontrivance to ſubject the Cattle to a Diſtreſs, and there cited the Caſe of Braus and Pierce, where 
here being two Years Arrear of a Rent-Charge, and Cattle came by Eſcape out of the next 


Found, and were diſtrained, Wc. The Lord Nottingham relieved againſt it. P in Chan. y. 
Sheep, C. decreed for the Plaintiff with Coſts, at Law, aud in Equity, 5 
pt for 9 1 e manga. ee eee 
%%) Df the Manner of diſtraining, as to Time and 
a ſufi V Plate. 15 2 e 
ofbeien Pegs, 124 222 * * „ od 
cient a 


A Diſtreſs for a Rent-Service, or a Rent-Charge cannot be in the Night, GL 148. 


but one may diſtrain Cattle Damage-feaſant in the Night, otherwiſe 3 66. a. 


copy: | y may be gane before Morning. ggg. . Latch, 811. 
A f the Tenant when the Lord 1s in View of the Cattle, to avoid the Di- 4Leon.218. 
1 8 reſs, chaſes them into a Place not within the Lord's Diſtreſs, yet the But if be- 


rd may take them freſhly, for he ſhall not have Advantage of his own gas f 
Vrong. 85 55 3045 ors no gd of acres MS 
* _ ; | ; = | and n1Geo. 
N * 4 e. 19. The Tenant, before the Lord had View of them, had chaſed them away, or if the Tenant 

2 ther lawful Reaſon, even after View, had chaſed them away, or if after View the Cattle go out 
they theaſelves, the Lord could not diſtrain them. 44 E. 3. 20. Co. Lit 161. a. 268. a. 2 Inſt, 131 


Fe 4 4 


141 9 


tNow by 11 Geo. 2. 6 19. Goods, Us. may be diſtrained in thirty Days, after Removal,” 


8 4 
1 1 


— 


By the Statute of Marlhid e made (a) 52 H. 3. 8 « Mons ſhall (a) [This is 
liſtrain any to come to his Court, (4) which is out of his Fee, or upon 9eclarative 
whom he has no Juriſdiction, by Reaſon of a Hundred or Bailiwick, *f'h*Cow+ 


7 or take Diſtreſſes out of the Fee or Place where he hath (c) Juriſdic- 3 Int 136. 
ſo 113 2 Te 5 5 Dt, ” 4 | "yh | intended of 
'*Service in ReſpeR of a Seignory, and not of Suit-real in Reſpect of Reſiance. 2 Inſt. 104; 


But no Diſtreſs is prohibited by this AR in any Pace where he hath Power, by Cuſtom or 
viſe, to diſtrain. 2 And. 71, 7%. 9 | 8 885 . : < : 17 oh + B24 4 * 


en the | | : 
0 


— 


* 


: 1 8 T K A 18 8. „ 


(.) But this By ihe ſame Statute, cap. 15: it is naRted, 6 That PE to chen 
1 — 4 io 4 forth V it ſhalf be Ia ful for no Man (g) for any Manner of Cauſch 
of — +4 take Diſtreſſes out of his Fee, or in the bes ghway, or in tk 


Common _ common Street, * 5 * MF King and his We having hea 
7 2 7711 n 211014 r "SD 


l 1 © Authority fo to, do, 
: 111 bs $i 
2 Int. 131. Cf): This muſt notcbe a pliciter, * as to take eee e Bergs 
Avon ry, but ſecundum quid; via, that the Tenant may haue an Action againſt the Lord upon u 
Statute, in which he ll or nue Tay 2 lat. 133. And if it may be pleaded in Bar of the Aung 
the King ſſio ild loſe hi hs mult i by intended only of Diſtreſſes by r of a Sei 
nory, and not of Diſtreſſes Fine 19 5 * harges, G or by, Reaſon of a Leet. 2 Inſt. 131. And. x 
Nox of ſugh Things for which Fg {refs can be taken but in the Highway, as for” oll-rhoroyh 
by Cultom. Cxo. Elz. 710. 3 Wilf. 396. Cowp. 4). 1 Term Rep, B. R. 663. By y 
Heriel Caſtom may be ſeſſed in the Highway, for that is not a Diftreſs but a e . but ak 
treſs cannot | be taken there for an Hel- Sexes: 2 Inſt. 232: Goulſ. S761 of 8 


2 luſt 132. If the Lord comin to diſtrain hath a View of te Beaſts within hy 
Fee, and before he can diſtrain them the "Tenant chaſes them into th 
Highway, the Lord, ee the Statute of Malbridge, cap. ly 

may diſtrain them there. 

45. 36. A Diſtreſs for Rent may be taken in a ehen 11 the Door be open; 

br ur ſo may 4 * e out ol a Window. 1 . 


5 Co 92. 

ace break open the outer Door to Aifrais, 48 Lk c „ Ju. Hardwick 1 1 Dam 
lock put on a Barn open could not be opened by Force, to diftrain the Corn. 9 Vin. Abr. 14, * 

6. If the outer Door be open, one may break open the inner Door to diſtrain. Comb, 17. 


4 A 


3 — 


Ot the Dilirefſes- when ſeiſed: : "In 3 
the Wiſtrainez's Intereſt therein, and what he ist 0 
wk Morro; og ee 


. „„ 


j 


250. wy Li 1 1 1 A Atom m geht Ka 5 a. Dif whit | 2 

he pleaſed, which was very miſchievous. 1/t, Becauſe. the Tem A 

n bound to give the Beaſts Suſtenance, if impounded in an open. Poun If 

and being driven into another County, he could not by Intendment of ly ree 

0 know er they were. adly, He could not tell e to have a Repien pon 
but now, f 1 here 

This Sta- By the Statute of Malbridge,. made 52 A 95 cap. 4 « None ful fs. 


Rn 100 2 a Diſtreſs to be driven out of the County where taken, on Pain 
3 « Fj ine, mak 
the, — — — — 

e 3 hs » 2 Infi. 101. vet if the Tenaney in is in one 8 and the Manor in another, th | dion 
Lord. may drive the Diſtreſs taken in the Tenancy unto the Manor in the other County; for for 
'Tenant Sing Wu to the Mayor, by common lntendment knows what is done there. 2 luſt. 

Keilw. rc Diſtreſs 33. Where he who will take Advantage . this AR mult, do it i 
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_ . fo.5 w intitle the King 10 a Vine, wide 3 Lev, . 1 ae 
CEL (@)Narinto. o by the Statute: of the 1 & 2 of Pi. & Mary; cap. oo 5 iſpoſ 
4 EI of Diſtr ſuall be driven out of the (a] Hundred, Rape, Wapentale . ao 


ee wa 


Up x 
9 


of Zitchfuld, Lathe, where taken, except to a Pound overt within cy ame dh 
though til! not above „ three Miles diſtant from the Place where taken, 4 
Mat patt Diſtreſs ſhall' be impounded in ſeveral places (c) whereby the O. 


2 4 


7 i of theHun-'4 ſhall be conſtrained to ſue ſeveral Replevies, upon Pain that (a) e and 

1 dred in « Perſon offending fhall . to the Party grieved * and treble 110 
which, tr «6 * 
Golf, 100. ges. 1 | 1 
Y Godb. 11. | oy 
Goulſ. 101. * 


i As if impounded in Ga Liberties, We. elfe je ie no Offence within the Statute Ny 
er 199. in Margine. (4 But where three Perſons diltrain a Flock of Sheep, and ſees 


+ b 8 9 


Ds A E s 8. 


If « Man diftrains/dead -Goods, as Utenfls of = Houfe, or ſuch Hike, 725112 
which-may take Damage by Wet or Weather, and the like, he-ought to A pound 
-npound them in an Houſe or other Pound covert within three Miles overt is a 
in the ſame County; for if he impounds them in a Pound covert he ought 1 
e e NS zer ably de einen Las en 
ofe of him that diflxains, or the Cloſe of a Stranger with his Conſent, here the D. reſs is ta- 
ken; a Pound covert or clofe is when the Niſtreſs is impounded in a Houſe, Co. Lit. 47. 
If a Man diſtrains Cattle, and puts them in a Pound covert, the Owner Co. Lit.47: 
ought to keep them at his Peril, tor it is lawful for him to come there for 2 28 106. 
his Furpoſe ; but if put in a Pound covert or cloſe, there the Diſtrainer © v. 
ught to keep them at his Peril, and yet he ſhall not have any Satisfac- 
fe TT ne LO SO OO i OS 
He who diſtrains cannot make Uſe of the Diſtreſs ſo as to work a Owen 124. 
Horſe &c. for he hath no Property therein, but a. bare Power by Act of Dyer 280. 
i d at's, „ Ss F | 2 a I. 14. But 
Law to take it: So if a Man hath a Return irrepleviſable, yet he can- B g ta 
not work it, for the Judgment is to remit it to the Pound i3idem reman- Cen in a 
br oe ©: : CCC / 
If a Man takes a Cow for à Diſtreſs, he cannot milk her; for though be uſed. 
he Cow be the better for this, yet he ought not to do good to the Owner Owen 46. 
without his Conſent, and perhaps the Owner would have come before any 648 8 
Damage came by this to the Cow; and if it periſh by this, yet he who Nay Leg 
ook the Diſtreſs may diftrain agai s. Cro. Jac 
l. Raym. 56. 20. Where a Man diſtrained a Trunk for Rent, and being waere that _ 8 
ere Things of Value in it, he cauſed it to be corded to prevent Dimage; te us fbr this adjudged 
Treſpaſſor ab initio; cited by Tides to have been adjudged before: Roll C, Jultice, Vern. 37. 
Hide diltrained cannot be tanned, for the Property is thereby quaſi altered; the Marks whereby 
he Owner might know it, being thereby taken away. Cro. Kliz 783. If. a Man diſtrains tor 
eral Barrels of Beer, and draws Beer out of one of them, he is a Treat ab initio as to that 
barrel only: 6 Mt 16. pr H C. JJ]. 0 
— . eee eee A 
1 EE the Determination, was Law, or if a Jury would now give a Plaintitf a Verdict for ſuch 


2-4 © 4. 6 


If a Man diſtrains a. Horſe, and impounds him, and the Horſe leaps 27 AI. 64. 
ree Times over the Pound, which Amy as it uſed. to de, and there- Ro). Abr. 
pon he who diſtrained ties the Boſe to a Poſt in the Pound, by Reaſon 6 
dereof he ſtrangles himſelf, the Owner may have an Action of Tfeſ- diſtrained a 
aſs, bay q f * | ; + % : * f ans | | 5 > & de . Ga 5 Hog. Da- 
. > > Sig #42 e „„ 0 1 "$87 A 44 10 f. 
PPP Ek Lene. OT IS, ol ie 
t which afterwards eſcaped, but it did not appear, that it was by the Diſtraſhe”s Fault; in an 
action of Treipaſs brought by him for the Treſp'iſs'done. by the. Hop, it was adjudged that the 
tion would not lie, for be might ehuſe what Pound he pleaſed; and it vn. bis Folly not to chuſe 
* Wat woul | hold him; which is not like a Diſtreſs dying in Pound, that being the Act of Gd; 
d bis Default muſt not intit e him to another Action, nor ſubject the Defendabt to a double 
a ſumeut for the ſame Cauſe vis. the.Loſs of his Pi x, and the mages and Colle in this Action. 


* 


* 


f © TOPRRTS CRE I80000 0108 LO 
Diſtreſs for Rent being in Nature of Pledges, and he Power to ell or 
thoſe of them, in the Ferſon diſtraining, they oftentimes proved of little - 
no Benefit towards haſtening the Payment of the Rent; er Remedy 


ſr 


hereof it has been enacted, 


« 4 
& 


yi 22 


$ 


reſerved and due upc n any . Demiſe, Leaſe, or Contract whatſoever, /* 7 os 
and the Tenant or Wn of the Goods ſo diſtrained ſhall not, within 


EY e 


Aeunded them in three ſeyeral Pounds, whereby, r. Yet they ſhall forfeit but ove tive Pounds 
de Treble Damage. (ro. Eliz. 480. Moor 453. pl. 620. Noy 52, 62. Goulſ. 45. Dyer 
D Hari. But Noy 62. by Fenner, if the Plaintiff brings his Action againſt them ſeverally. 

7 Wall pay Sl. Is not this Law, each being guilty of a particular. Offence againſt the 


Bob Re Ire e « five 


That where any Goods or Chattles ſhall be diſtrained for any Rent 2 H. 


DISTRES 8. 


e five Days next after fuch Diſtreſs taken, and Notice thereof (with W 


Paget 13 % ſworn Appraiſers (whom the Sheriff, Under-Sheriff, or Conflable, a 


Cauſe of ſuch taking) left at the chief Manſion-houſe, or other mo 
„ notorious Place on the Premiſſes charged with the Rent diſtrained iy, 

„% Replevy the ſame, with fufficient ſecurity - to be given to the $herf 
according to Law; that then after ſuch Diſtreſs and Notice as aſon 
“ ſaid, and Expiration of the ſaid five Days, the Perſon diſlyaining ſul 
„ and may with the Sheriff, or Under- Sheriff of the County, ar with ih 
„ Conſtable af the Hundred, Pariſh, or Place where ſuch Diſtreſs fl 
s be taken (who are hereby required to be aiding and afliſting there) | 
* cauſe the Goods and Chattels ſo diſtrained to be appraiſed by tio 


thereby impowered to ſwear) to appraiſe the ſamę truly, according t 
e the beſt of their Underſtanding; and after ſuch Fo hes ſhall aud 
% may lawfully fell the Goods and Chattels ſq diſtrained, far the be 
6 Price that can be . for the ſame, towards Satisfaction of the Rex 
« for which the ſaid Goods and Chattels ſhall be diſtrained, and of tte 
“ Charges of ſuch Diſtreſs, Appraiſement and Sale, leaving the Overyly 
“ (if any) in the Hands of the Sheriff, Under-Sheriff, or Conſtable, in 
„ the Owner's Uſe. | | „ 
« And that upon any Pound-breach or Reſcaus of Goods or Chattl 
e diſtrained for Rent, the Perſon or Perſons grieved thereby, flall, int 
s ſpecial Aion upon the Caſe, far the Wrong thereby ſuſtained, recover 
e treble yy; logon Coſts of Suit againſt the Offender or Offenders in 
e any ſuch Reſcous or Pound-breach, any or either of them, or again 
* the Owners of the Goods diſtrained, in caſe the ſame be afterwark wel 
+ found to have come to his Uſe or Paſſeſſio n. 
& Provided, that in Cafe any ſuch Diftreſs and Sale be made by Virtu plu! 
ox Colour of this AR, for Rent pretended to be arrear, and due, where wer 
e in Truth no Rent is Arrear, or | 4 to the Perſon or Perſons diſtraining the 
« or to him or them in whoſe Name or Names, or Right, ſuch Diſtre ant 
“ ſhall he taken, that then the Qwner af ſuch Goods or Ghatteladifiuinel the 
“ and ſold as aforeſaid, his Executqrs or Adminiſtrators ſhall and may, by Inſt 
Action of Treſpaſs, or upon the Caſe, to be brought againſt the Pera was 
+ or Perſons ſo diſtraining, any or either of them, his, or their. Executon WWW d t 
„ gr Adminiſtrators,” recover double the Value of the Goods or Chattelsþ not 


„ diftrained and ſold, together with full Coſts of Suit. Diſt 
© + Alfo the tame Act impowers any Perſan, having Rent arrear, to ik Lan 
and ſecure any Sheaves or Cocks of Corn, or Cora looſe, or in the Stray, he n 
or Hay in any Barn or Granary, or upon any Hovel, Stack or Rick, u not 
upon any Part of the Land charged with ſuch Rent, ar ta lock up ar & app! 


„ tain the ſame in the Place where the ſame ſhall be found, in the Natur and 


e of a Diſtreſs, till the ſame ſhall be replevied, upon ſuch Security to d cien 

TING pom as aforeſaid ; and in Default of replevying the ſame within tt take 

« Time aforeſaid, to ſell the ſame after ſuch Appraiſement thereof to cauſ 

made; ſo as ſuch Corn, Grain, or Hay, be not removed by the Perla both 

« diſtraining, to the Damage of the Owner thereof, out of the Pei dle! 

| % where the ſame ſhall be found and ſeiſed; but be kept there a; impound anot 
| & till the ſame ſhall be replevied or fold, as aforeſaid. : the 
4 Mod. 231. An Action was brought, wherein the Plaintiff declared againſt A and} Owr 
- in Cuſtad' Mar, Ac. de eo quod tho ſuch a Day and Year, apud, Oc. Not 

” Com' præ did vi & armis, &c. bona & catalla, viz. Quadraginta quarts tice 
Hor dęi ipfius O. (PI.) ad valentiam 40 Lilrarum adtunc & ibidem mroent * cauſ, 

mine Diſtriftionis pro Redditu per ipſum C. prefat' A. 1 er dimiſſion Myſſut IS pr 

. & quarundem Terrar eidem C, per. ipſſum A. ante tync 2 debit & in are? 5 

fore ſuppoſit' & prætenſ. colbre cigiuſdam Actus Parliamenti in lufiſſnadi ht im 

wuper edit” & provif. ceper & diftrixer' & bona & catalla illa fic diftrid' ad _ 

E ibidem detinuer' qurſq; Peſtea . 23. die, Qc. preed! bona & catalla col or 


aus illius ve ndlide/ & diſpoſuer' ubi revera S in fatta tempo e captimir bs 
15 78 
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atallor? præd aut tempore venditionts corundem nullus redditus per up>- 
28 2225 A bir aut in Arretro fuit, & alia enormia, Sc. B. One De- 
fendant pleads Not guilty, and Iſſue thereupon, and Judgment is given 
acainſt the other Defendant by Default, Se. and it was now moved in Ar- 
reſt, Oc. that there mult be a Leſſor and Leſſee to bring this Caſe within 
the AR, and that if there be no Demiſe, this Act gives no Remedy; and 
here no Demiſe is ſufficiently ſet forth in the Declaration; nor is it ſaid that 
the Goods were diſtrained for Rent Arrear, but that they were taken nomine 
diftritionis, which is not a good Averment that they were diſtrained ; but 


Cur! the Declaration is good. _ _ 7 F 5 
In Trover on Not guilty pleaded, it was found that 4. was ſeiſed in Fee Page 114 
of certain Lands lying in two Hundreds, and demiſed them to the Plaintiff's 4 Mod. 38s 
Father for two Years at 40l. per Annum Rent, and that for gol. Arrear of to 398. al. 
Rent, the Defendant, by Order of the Bailiff or Steward of A. who was ” 2 
beyond Sea, diſtrained the Goods in the Declaration, being Levant and Hands 336. 
Couchant upon the Lands, and gave Notice thereof to the Plaintiff, ? who did g. C. 
not replevy them; and that after five Days after ſuch Notice, the Defendant, Ld. Raym. 
with the Conſtable of one Hundred, in the Preſence of the Conſtable of the 53 55+ 
other Hundred, cauſed the ſaid Goods to be appraiſed*by two Perſons, 8 
ſworn for that Purpoſe, by the Conſtable of one Hundred, in the Preſence 15 
of the Conſtable of the other Hundred; and that he after ſold ſome Part, 4 who was 
but not to the Value of the Rent arrear, and carried away the other Goods theOwner of 
in order to fell, when he ſhould have an Opportuinty, Si, Oe. The firſt the Goods 
Exception taken to the Verdict was, hat it was not found, that the Goods A 
were ſold with the Concurrence of the Sheriff or Conſtable, who ought to eee of 25 
be preſent as well at the Sale as at the Appraiſement; becauſe if any Over- che Land. 
plus, it is to be left in their Hands. 24%, That it was not found the Goods 
were ſold for the beſt Price that could be gotten; and if ſold at an Under-rate, 
the Party ſhall not be concluded. 3aly, That it was not faund that the Defend - 
ant had any Direction to ſell the Goods, but only to take them, and it may be 
the Landlord would have kept them ſtill as a Diſtreſs; but principalſy it was 
inſiſted, that Notice to the Plaintiff himſelf, who was Owner of the Goods, 
was not ſutficient, but it ought to have been left at the moſt notar ious Place, 
by the expreſs Words of the Act; and ſo the Authority given by this Act 
not purſued; and then he is a Treſpaſſer ab initio, as be who works a 
Diſtreſs; and the Notice ought to have been given to the Tenant of the 
Land, becauſe he might have paid the Rent * ſaved the Goods; or if not, 
he might have replevied them, which he might have done, though he were 
not the Owner thereof; alſo the Goods are not duly appraiſed, for they were 
appraiſed by two Perſons, ſworn by the Conſtable of one Hundred only ; 
and though it were in the Preſence of the Conſtable, yet that. was not ſuth- 
cient, becauſe this Diſtreſs was in the Nature of an Execution ; and bein 
taken in ſeveral Hundreds, the Conſtables of both Hundreds ought to have 
cauſed the Appraiſement to be made; this Act being an Authority to them 
both for that Purpoſe, where the Diſtreſs happens to be in two Hundreds, 
the Conſtable of one Hundred having no Power over the Goods taken in 
another Hundred, out of his own; but per Cur', This Statute was made for 
the Benefit af the Landlord, not of the Tenant; aud therefore Notice tothe 
Owner of the Goods was ſufficient ; for the only Reaſon of directing the 
Notice to be left at the Manſion-houſe was, that the Owner might have No- 
tice by the Tenant to replevy them: and no need of Notice to both, be- 
cauſe either of them might replevy them; and as the Owner of the Goods 
1s principally concerned, Notice to him is much the beſt ; and though the 
Diſtreſs be taken in two Hundreds, yet it is but one Diſtreſs taken at one 
Time, and for one intire Rent; and both Conſtables being preſent, there is 
a ſufficient Concurrence of both, though one only adminiſter the Oath, 
for two Oaths were not to beadminiſtered; and the chief Deſign of direRir, g 
lie Preſence of the Conſtable, was for the Sake of the Lanford, to pre- 


vent 


| * R E 8 8. 


vent any Breach of the Peace ; and the Preſence of the other Conſtable 
made it his Act, though he were out of his own Hundred; for. the Status 
to this Purpoſe gives him Power to act in any Place; and adjudyed for the 
If a Landlord comes into a Houſe, and ſeiſes upon ſome Goods as 
5 Diſtreſs, in the Name of all the Goods in the Houſe, that is a ſufficient 
page 11 or Seiſure of all; and though by the Common Law the Landlord was t 
remove them in a convenient Time; yet fince the Statute 2 V. & M. cap. ;, 
; they are to be removed immediately, except Corn or Hay, though the 
6 Mod, 214, Things in their own Nature are not eaſily, or without Damage removeable, 
8 Barrels of Beer, &c. (al. ME ek | 1 
54. Cheb Raym. 1424. Barnard K. B. 34. 2 Stra. 717, 861. Fitzgib. 83. 2 Stra. 1000 
12). 10. Mod. 265, 266. | | | VLG LEES E UE DET: 35; | 


7e) By 11 Geo: 2, & 29. f. 10. they may be ſecured and fold on the Premilſes chargeable with the Rem, 


(E) Uthere a Diſtreſs ſhall be ſaid to be wrong 
and erceſſivez and herein of the Remedp which 
the Pazty mjuzed hath, FOR] 1 


This Statute D the Statute of Marlbridge, Diſtreſſes muſt be reaſonable, and not 
made 52 H. roo great. | | FF 
3. c. 4. vide | | | 55 3 
alſo 51 H. 3. St. 4 the Statute De Diſtrictione Scaccarii; and if the Landlord takes an unreaſonble 
Diſtreſs, an Action lies upon this Statute, but nor an Indictment or Information, becauſe a printe 
Offence. Mod. 71, 288. Lev. 299. Raym. 205. Vent. 104. Fitzgib. 85, 86. No' Diſtreſs for 
Homage or Fealty ſhall be ſaid to be exceſſive, for the High Eſteem theſe are of in the Law ; but 
S. vide 42 E. Fa 26. 4 Co. 8. b. Bey's Caſe, 2 Inſt. x07, where notwithſtanding it is ſaid, that the 
Statute of Marlbridge is general, vide 13 H. 4. Fitz. Tit, Avowry, 239. where it was held, that a 
Diſtreſs of more than the Value ſhall not be faid exceſſive, for the Expences of Knights of Parliament; 
becauſe the King is in a Manner a Party. 1285 Ts 8 
At E. 3. 26. If forty ſheep are taken for 2d. and ſixteen Oxen for 9d. this is er. 
I Rol. Abr · ceſſive. g j : : 5 v4 
oe 3 80 if two Oxen are diſtrained for four Pair of Gloves, ten Sheep for one 
Rol. Abr. Pair, and ten for another, it is an exceſſive Diſtreſs. | 
7 f. 4.15, But if a Man takes five Horſes joined in a Cart for zd. Rent, this is not 
Vent. 183, exceſſive for the Intirety. I p „ 
- ind. 10). 80 if the Lord diſtrain an Ox or an Horſe for a Penny, if there were m 
other Diſtreſs upon the Land holden, the Diſtreſs is not exceſſive; but il 
there were Sheep or Swine, c. then the taking of the Ox or Horſe is ex. 
ceſſive, becauſe he might have taken a Beaſt of Tefs Value. 
Moor 7. pl. | If for 100. Rent due at one Day, a Man diſtrains Goods of the Value 
26. 3 Bl. of 4os. only, and at the Time of taking the Diſtreſs there are Goods of 
coy 12, ſufficient Value upon the Premiſſes, he cannot, for the ſame Rent, diſtrain 
2 Burr. 380. in; for it was his Folly, that at the firſt he diſtrained no more; but if 
Ero. Fliz, there be Rent in arrear at ſeveral Days, a Diſtreſs may be taken for whit 
13. 8. C. was due at the other Days, 5 5 
Bro. Diſtreſe CNV $4 4 ; „ e e ay" 
98. but now vide 17 Car. 2. c. 3. by which jt is enacted, that where the Value af the Cattle diftrained fil 
= got be found to be to the full of the Arrears diſtrained for, the Party, to whom the Arrears were due, l 
Tecutort or Adminiſt;ators, may from Time to Time diſtrain again for the Reſidue af the ſaid Are: 


1 
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If 's viſe be taken of Goods without Cauſe, the Owner may reſcue gen * 
dem. Pg — z Stran- 


5.5 „ 1 Rol. Abr. FRY ee Mines ini: 3 eee with the Cattle ef J. 8. 
Cauſe, J. S. e „rr g. | 


* 


But if a Diſtreſs be de taken without a | Cauſe, and put into a Pound, i ow 
Owner cannot break thoTound and take them out, becauſe ph are in the * And 37 
n the Law. 3 i a 


ſervice or Rent, where none is in arrear, the Tenant may by the Common g. N. N 498. 
zw have an Afize de Sovent Diffręſt. DO” 
or 2 
ains for Homage or . ray that the Tenant cannot manure Tac, ye Tr 
ie, Wc. 4 Co. 8. b. 4 


n 


—— — 


| + But may he not in euch Cafe bring Tree? 


This Action lay at Common Law, in which the Writ is General 15 dc So-. . 
ount Special, that the Lord diſtrained, c. and Judgment, not that the 

Jemandant recuperet Sei Wee, for he hath that, but 2 Teneat v blew 1 

nici * ickione. 


— —_—Y * * _ Rs... 


(7) Of diftzaining Things Damage-feafant.— 


Hocks of Corn may, by the Common 1 be taken Dama en 
nt 5 F b ge LP 


Cu Fitz- Avowry 363. 8. 0. Bro. Diſtreſs 30. * 


A Greyhound may be FEM Damage-feaſant running after Conies in a 
for one ren; ; fo my a Ferret brought into a Warren. | IS [6 


chr Rol. Abr. 664. 


But if a Man 2 Nets at Gids d my Warten, 1 cannot take , x, 
were ro FP" out of his Han Kol. the, 


i Men are rowing upon my Water, and endeavouring with their Nets to Cro. Car. 


h Fiſh in my ſeveral Piſ I ke their O 
e Value in my ſeveral Piſcarry, I may take their Oars and Net and de- — ads 
ds of 1 them as Namage-feaſant, to ſtop theſe further Fiſhing. y = . 


diſtrain 3 
; butil 1 3 Burr. 1770. 2 WL 314. 5 Com, Dig. 360. 2 Eſpinaſſe Dig. 106. Doug. $6 
for whit 

* rides upon my Corn, I cannot take his Horſe Damage. 2 
"ned lu 2 Avowry, 
re due, bi but er id. Rol. Abr. 


fer Sid. 440. it was ſaid by the Chief Juſtice, that the Horſe u which 
Area Urine Damage-fealunt ; and it ſeems be tall be led to the Pored with thorn 12 


If 


* If the Lord, or another that has a Rent, 8 ſeveral Times for his ge 16 


4 Aa 
a 92 2 "ey "a D 3 EEE IE ANG 
SE mw <A ot r YT AE TOUE ET as vor - 


D I'S'TRES & 


22 25 its Man takes my Cattle, and puts them into the Land. of. anger Nu 


the Tenant of the Land may take theſe Cattle Ws. avs though | 


| ho was the Owner was not privy to the Cattle's bein 
| an forms and hemay. keep them _—_ me et Ae er ww the ate ee 


% TRE 
44 5 Cas. r. ah two a 


\ 


ie Ir 4 1 an coming * di rain 383 4 hs Ra on his Se 
3 7 auch ck the Owner, on bel chaſes them out before m_" are e taken, by | 
E char cannot diſtrain them. 


He Owner 
of Soto ite er the Cattle bange dau, but imep hſm ot witty 


SEA a A Commoner ma = Nik the Taking of f the Cattle of a Suna 
| Eds, Tagen He | ala ” 


*®Fagerr# So if a Man hath Common for ten Cattle 5 he _ in more the 

© ogy gt — above the Ten may be taken — e | 
333 . 3 — — — 

Eo Lira. A Man may diftrain Cattle enn in the Night, for other 


a — perhaps, tlie Cattle: will be mon! before he can take them, 1 
E 6 fene 
* 193- If Turfs lie upon a Cortes Dimas titty (iu far hips Ca 1 
moner may diſtrain them, yet he cannot burn them. N 
275 _ out. 
Avg 


(©) Or Diltzeſs for Amezcements. | 


common Right, a Diſtreſs is incident to every Fine and + 

: Abe o- ment in a Sheritf's Torn, or Court-Leet, whether the ſame belong 

the King or to a Subject; if the Offence, for which they were impoſed, b 

= | aa of common Right incident to the Juriſdiction of ſuch Courts. 
Co. 45. a. 


Co gt. a. Cro. Jac. 38. OH fe bf l. 12. . 7+ cont © 21 H. 7. 14. a. N 
E 122 


J] 


ene 105. But i ch Offences were os the Noa: of a Duty e by Cuſt nh 
__—_ PE 3 * is queſtionable whether it doth not require the like Cuſtom far a Diſtre 
os houglr the Duty be of a public Nature; as if there be a Leet belong 
Dy the Re- 8 the Manor of A. and by Cuſtom, Time out of Mind, the Inhabitantt 
Rur. B. have. uſed to ſend a Conſtable to the ſaid Leet, and they make dag 

22 e fault, upon which they are fined by the Steward; and whether a Dil; > 
—_— could be taken for this Fine, without a ſpecial. Gabon to diſdrain, 
dived. thee doubted ; and * Caſs R's no pit i CEE to dane — 
whereaCuſ- ledged. 


v2 37 rh i223 
n 


teeny en- LY” 
abled ut ſet a Fine; it cannot be diſtrained ſor without a Cuſtom; alſo in Raym. it is faid by iet 
when o Ducy israiled by Cuſtom, 2 Diltrefs for that Duty muſt uſt de maintained by the like Cuſtom. 


— But if ic he for the private Benefit of a Subject, no Diſtreſs i is incident Bows tl 
; — ieee ſpecial Cuſtom. be thr 


. 2 8 " 2 4 2 4 1 $2) it 1 4 a 4 6 4 . . 
i 0 ; £8 My 5 8 f 5 . 1 * $=4% * 
e e BEET | „ 
$- 7 : L x : 6 5 "SS p S 
I Gs . © 44% * 3 o I 1 1 5 ? So * i E 1 5 2 * 
* . N 1 , 4 741 * 1 +a 2% $ _ a P a * * * * 11 * . 
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* 
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DFISSTRE FS. 


The Sheriff or Lord of a Leet may, for ſuch Fines or | Amercements, ) 2H. 4. 
diſtrain the Goods of the Offender in (a) any Lands within the County or 34. .. 
recin of the Leet, of whomſoever they ſhall be holden, except T5 only 1 
in ſuch Lands which ſhall be in the King's Hands; theſe being wholly aut 28, * | 
of the Juriſdiction of ſuch Courts. © © © Bit. Avow- 


LN | „„ Th 5329 : £ oh ö 194. | 
Kol. Abr. 670. à loſt. g04 {5} 47 E. 3. 1% 13. . 15. Rel be. 670. 
teh] SDN 8 ; CC E inn end 41975 20 
And ſuch a Diſtreſs may be taken in the Highway, for the Statute of 2 Iaſt 231. 
| Marlbridge, cap. is wp prohibits" the taking ot a Piſtoaſs tharg, is to 47 E. 3. 13. 
de intended only of Diſtreſſes taken for Services due 
Lands. J TS LOS FO ip #3. 8 # 4 FEY „ FR. | | | i; | | 
Such Fines and Amercements being for a perſonal Offence, no Strangers Mika. 
Beaſt can lawfully be diſtrained for them, though they have been Levant 41s A b. 
Lands of the Otfender. | „ 18 
: 3 F. N. B. 


and Couchant on | Jugs 
| 00. Owen 146, Noy. 20 e. Rol. Abr. 669. pl 68. 


It ſeems to be rh that where any ſuch Court is in the King's my 62 
Hands, the Goods diſtrained for ſuch Fines and Amercements may law- 3 H. 7. b. 
*fully be ſold, aſter they have been kept a reaſonable Time, as the Space of Page 118 
ixteen Days; and it ſeems the better Opinion, that where any ſuch Court is 8 Co. 41. b. 
in the Hands of a common Perſon, if the Goods were diſtrained for an Of. 1 Rel. Rep. 
fence of a public Nature, they may be ſold of common Right, without 76, Noy. 7. 
any ſpecial Cuſtom for that Purpoſe. . | : 2 

No Bailiff can lawfully diſtrain for any ſuch Fine or Amercement, with- Sun. fur 
out a ſpecial Warrant far ſo doing ; which mult be ſet forth by him in an 698, 26. 


1 


4 44200 


y way of Tenure of And. 72. 
D 


re, the 


wah 


Com 


Arowry or Juſtification of ſuch a Diſtreſs, Moor 574. 
| 3 Keb. 7 
Salk. 103, 
pl. a. 
\merce 
long a \ 
oſed, it 
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Diſtre 5 is the Part of the Huſband's Eſtate that comes to the Wife power by ; 
clonen vpon the Death of the Huſband. * the Civil ; 
hitzt N e e Law, was | 
male de Portion the Wife brought to her Huſband, either in Land or Money, whereof the Natural Deminiuns 5 
Die reed to the Wife, and the Dominium Civile to the Huſband ; ſo that the Huſband had only the Uſur J 
JET way his Life in Things 8 but could not alien them, in Things moveable he might ; 
ain, den them, but muſt reſtore to the Value: Theſe, upoa the Diſſolution of the Marriage, by the Death y 
being # the H or Divorce came back to the Wife. Vie Vin. 2439. Oorvin. /ib. 23. tit. 3. Honorius q 
1 IId, 115. Donations inter He E 4. 25 opter Nugtias began about the Time of Confaxtine, and 

| Vere made before Marriage; but by Juſliaian Conſtitution they were good after Marriage, and 
iſt, vere Gifts from the Huſband to the Wife, which upon the Diſſolution of the Marriage, came to the 
tom. as the Dower did to the Wife, Vin. 246. Inſt. of Imperial Law 43. 117, 118, 119. Among 


Re feadille, the Rule was, Non Uxor Marito ſed Uxori Maritus affert ; and the Reaſon was, that 
2 and eldeſt Son of the Family being brought up in Military Exerciſe, the Wife and youn 
ulled and i oved the Land, and in their Expeditions found Proviſion» for the Army ; and having 


3 
* 


. - A _ © * 
; : 4 
Dower | 


5 o W E N 


eee nn At Common Law. - 2. By Ouſtom. 

35. b. ys Bt. . 4. Ex aſſenſu Pat is. 5. . butt a for We t 
„„ with the - firſt and chief. "Ye 

wer, at Common Law. is the third Part of all 9 15 3 whereof 
5 . he ulband has been ſeiſed during the Coverture, of ſuch an Eſtate the 
Children by ſuch Wife might, by Poſſibility, have inherited, and to which 
My dy the Death of the Huſband, the Wiſe is intitled for. her Life. For the 
' i e a eee 1 ſhall e it under the 6-1 4, 


A Uh may Dive" "Dower, and who ndt; an 
oy ) fn of the Age, and other Dilabilities of the 
is hand or dite. 120. x 880 
6 Ok what Eſtate a Uioman map have Dow 
HR ot 2 
. f the Quarentine. 122. 
2. Of che different Kinds of Inheritances. 123. 
23. Of the Nature and Quality of fuch Eſtate, whe- 
fi Jeng PO 8 "her ſole, joint, or in common. 128. 
„ 0 4. Of its Continuance; wherein of Eſtates condi. 
dena,  Tufpenited, determined or | extinguiſhed ; 
Aan Herein of Remitter to the Heir, and Recore 
ries by Title Paramount. 127. 
& e WY Of the Value and Improvement of the [Huſbands 
o Eſtate, Either in his Life time, or after his Death. 
; tg 
3 5 (©) Df the Things requiſite to the CTonfummation 
of Dowez, viz. Marriage, Seilin, and * Death 
of the husband. 129. 
1. Of the Marriage, bow long it muſt continue; and 
herein of the ſeveral Sorts of Divorces. 129. 
2. Of the Seiſin, either in Fact or in Law; and herein 
of the Seiſin in Fact, as it is es or not 


continuing, as inſtantaneous. 131. 
3- Of the Death of the Huſband. 1 32. 


© (D) Df the Alignment of Dower. 133˙ 1 
1. By what Perſons. 133. 

2. 'Of the Manner; and herein of e of it 
Metes and Bounds, Sc. e 4 

g 3. By what Court. 10 | | 
Qt Auhere the UW fe tall have her legion to be 
' - -endowed of one Thing or - another, and whe 
of both; and e, of Endowment de oro, anl 


—_— 


e nl That tall be a Bar of Dower, EEE doth 
Ai and hezein of Acts dane or tütezen „ 7 : 1 


Wand ſolely, or by the Hus band _ ife ju 


: - SLE On 55 
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Ip, or by the l ite folelp, either during the e. e 
vezture, oz after ; and herein of Nr d 
DVetimie ol Chartezs, or Heiz. 139. | W e 
05 Uſhere the l ite hall hold her Dower, Cſub- | 
Lav to the Charges ot her pus band, and were 
and herein of the Priviſeges ok Trnahgt 
in Dawer, and the Nature of her 12 as to 
leut made, or Actions brought N N w_y 
EEE get Dower ff we 
0 m t enant in be at- 
* and by what Sezvites. 205 the Hs 
(1) Df the Free PIC. - aud | Damages in | Dower | 
unde — habet. 3 


8 4 


Kn n 2 3 * 


12 8 —— 4 8 * * 7 * 2 Wonen * 
5 : K-55 ; 3 Fd . 


4 * 
5 ** 


*(A abe m Dawer,.. aud who... not.; aber 
959 al the ag h 1 5 * ? Keane Nh * Pas 0 
N or ele. or Fog | 


of the Wits 2nd if -ſhe be bf he: Age nine Pear or mote at the CL. 35 


Death of her Hutband,. ſhe ſhall have Dower, though her Huſband 5 


looner, . EE : ; 0 1. Rol. Abr. 


As alſo the S of her Child ren is Part of the Cotifideration whereon 

his Allowance of Dower is founded; for, as on the one Hand it would be 
reaſonable to extend it to ſuch Women who are incapable of performing 

he Conditions; ſo on the other Hand it would not be reaſonable to exclude 

'oman of that Age, by Reaſon of the Incapacity of their Huſbands; ſince 

& was the Act of God interpoſed to prevent their attaining a Capacity, 

hich ought in no Sort to prejudice the Wife; much leſs can the Huſband 

bis own Act prevent his Wife of Dower, if the attains the Age 'of nine 13 Co. 24. 
ears during the Coverture ; and therefore though he aliens his Land be- un 
re, yet if the after arrives to nine Years of Age, her Title is now con- 

unate ab initio, and over-reaches his Alienation; for Dower being in- 

ded a Proviſion for the Wife and Children, whenever ſhe attains ſuch 


Quired ; and Nee though the Huſband die before he or his Wife are 92369- 
Age of Conſent, yet if ſhe Le ning Years old, this is a ſufficient Marriage, 48. 
intitle her to Dower, and ſo ought to be certified by the Biſhop. co. Lit 35. 

a Man marries a Woman of 100 Years old, and dies, ſhe ſhall be Co. Lit. 40. 
Koved; for the Law cannot determine the preciſe Time of the Failure 71 As 
ber Capaciry to have Iſſue, which may vary according to the Strength *75 
8 Circumſtancet of the Woman. 

oman Alien, be ſhe Friend or Enemy, marry A Subj ect, ſhe ſhall 7 Co. 3. 

be endowed, weule by the Policy of the Law, all Allens 9 _— 


n 


2 | 
ub. 68% Leon. 53. Brook, . Dower: 36 45 
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dee, as the Law adjudges her capable of Children, nothing farther 2 1a 1 


a 


1 Db O R K. 
But by the abled from acquiring any Freehold amongſt us; but for this.vide Head of 
. 1 . 4 „ I S AE $53 $45 5 7%%7ö§Üg 2M EE (LOS 


Law of the Aliens. | e 2 
Crown if T7 TOY Ox NNN % Jo f5 7 „% „„ en 
the King marry zn Alien ſhe ſhall be endowed, becauſe Princes cannot marry according to their Dignity 
unleſs to Perſons abroad. W 1 py A e of ala - | 0 x . 1 1 . ) 
" | . , 15 A e 11 5 "1 a3 LE k 3 | 
Co Lit. 31. Is Jem born in Bugland marry a Jew born alſo here, and the Hul . 
For K. 1. is converted to the Chriſtian Faith, and after purchaſe lands, ahd'enfeoffah Lou 
erected a the other, and dieth, the Wife ſhall not have Dower. mote” mr" Fel 
Court Y $4 = 4 Bf 546 * Ns | 7 2 + Py. is | ; | . wm 5 | A 
where all the real and perſonal Eſtate of the Jews was regiſtered, and upon the Death of any Jew cane i 
to the King, though it was redeemable by their Children paying a Fine; and in this Court ſhe could nd 
demand Dower but againſt a Jew, and ſhe could not demand it at Common Law againſt a Chriſtian; and 
for this Reaſon it hews if the Huſband had not aliened, yet the could not recover againſt che Heir of 1 hic 
Chriſtian, Holling:head, Vol 3. Page is. ñj ˙ hi 
Women Papiſts'ſeem' not diſabled to demand and recover Dower within Wi." 
the Words of 11 12 ,. z. 7 J!! Cn een 
„Page 121 _ * If a Woman be attainted of T reaſon. or Felony, ſhe ſhall not have her GY 
Dower, but if pardoned ſhe ſhall be received to demand it, tho' the Huſband WW. 
Se 349: has aliened in the mean Time, becauſe by the Marriage and Seifin of he ＋ 
13 Co. 23. Huſband ſhe was intitled to Dower, and when the Impediment is removed, Wi 
But if ſhe her Capacity is again reſtored. 9 | iſe if 
convicted of Treaſon or Felony, this ſeems no Impediment of her Dower, for this forfeitz ne Freehold, Dor ; 
Title to any Freehold, tho the King ſhall have the Profits during the Con viction. f See infra. Ir 


Perk. 508, At Common Law, if the Huſband was attainted of Treaſon, Murder, « |", 
$7. * Felony, the Wife loſt her Dower, becauſe it was a Condition annexed to al i 
ur zo. Feuds, that the Feuditary ſhould not commit ſuch Grimes. 

Brook 83. | . f | 
e eee | 
haut afterwards the Statute 1 E. 6. cap. 12. ordained that in all Caſes uber fe 
the Huſband was attainted of Treaſon or Felony, their Wives ſhould not. 
av | withſtanding have their Dower; but 5 E. 6. cap. 11. repeals that in lM. 1 

i | Caſes of Treaſon; the Words of which Act being general, exclude the Wik 4 
Coka a8 well in Caſe of Petit Treaſon as in Caſe of High Treaſon; but in Caſes 
| 39% b. Miſpriſion of Treaſon, or Attainder of Felony only, the other Act ſtand 
r3 Co. 19. Force, and therefore they ſhall have Dower in all ſuch Caſes. _ 
3 Inſt. 21 | | 5 | | 
Finch 72. Moor 639. Dyer 97. pl. 49, 263. pl. 36. 


Bendl. 96. If the Huſband ſeiſed of Lands in Fee makes a Feoffment, and tif e 
' Gate's Caſe. Commits Treaſon, and is attainted of it, the Wife ſhall not recover Dowe 
Dyer 140 againſt the Feoſſee. 8 = ind 

= Lit. II. a. S. P. And though the Huſband had been pardoned, yet ſhould not the Wife rec 
Dower. Leon. 3. Maynie's Caic; but of Land purchaſed by the Huſband after the Pardon, the Wi 
hall be endowed. Perk. 391. e ne | | 1 55 


@) Plow. The (a) Wife of a Felo de ſe ſhall have Dower. 
261» 3» 262, a. Dame Hoſz's Cale, 


N So (3% if the Huſband be outlawed in Treſpaſs, or any Civil Action; | 
2 this Works no Corruption of Blood, or Forfeiture of Lands. pe 
7 "hp 0 So (c) if the Huſband be attainted of Hereſy, yet his Wife ſhall be © 
4 dowed; for this works no Corruption of Blood, or Forfeiture of 
being only a ſpicitual Offence, 


WO WW W 1 


as Halen or Wife be excommunicated; yet the n 38 | 
Ke becauſe being e Puniſhment only, it does not affect — Wis | 
EG ee 6 ins 30 07 enn tainted ia 


1 


2 A * 1 Vier: A o¹ 0 Dun 901 "The the Pra» 
5 2 5 „en Lord cen that he Hall be endowed Colt gum | 


After . 102 of the 4 1 E. 6, bop. 12. it e to have been ens 
joubted whether. the Wife ſhould not loſe her Dower in Caſe of any new TO: ch 

Felony made by Act of Parliament; and therefore, where ſeveral Offences mw 
ave been made 12 50 lince, Care has been 17, taken to 9 prone tor the cand e cn, Fagge- 


a 7 5 
Wife's Dower. - pegs Ys . 9 7 12 55 99 e E 


2 


ergy- 554 Tia. "Os whe. ora it Felony to e ator. Ke. 80 Allo dn 2 
hich makes it Felony to embezzle the King's Armour to the Value of 30. 80 in [3 Jac. 4. 4. . 

u makes it Felony to ſerve Foreign Princes without firſt taking 88 of Obedience. fin 
in 1 Jace 1. c. 31+ which makes any SES going abroad with the Him, Felanyz an 
is Loſs of . being only Part of the Judgment b . my well OO Ip Re 
Provi OE EO 3 . 75 180 . 


e £.% 


1 
1 If a Villein marry and then the Lord btn; 454 then the Villein ding, ZFagrans 
is Wife ſhall be.endowed, for the Lord's Title began very moat and Park. 6. 
de Wife's Title to Dower began before. A Be 2 . 
ul he had been Villet to the King. 1f » Freeman marries » Ni he aan w. tur hr 
xd tray enter on the L s during her Life. Co. Lit. 31. a. 


If a Woman e a Lunatick kill her Huſband, or any other, vet ſhe Perk, 1. 
hall be endowed, becauſe this cannot be Felony in her who was deprived af 
er Underſtanding by the Act of God; ſo tho” ſhe be of ſound Mind, and 
fuſed to bring an Appeal of his Death, when he is killed by another, yet 
he ſhall be endowed ; for this is uy a Waver of that Privilege the Law 
as given her to be avenged of her Huſband's Murderer; ſo it ſeems ifſhe 
fuſes to viſit and aſſiſt her Huſband in his Sickneſs, yet ſhe ſhall be endow- 
b for this is only Undutifulneſs, which the Law does not Paniſh. with the 
1 of her intire Subſtance. 


— TS ST . IT Cie” Foy 


ee "6 gud» 2 bop w | _ . 


gr If an Ideot or Lunatick marry and die, his Wie ſhall dea NRC Fad 3 
be Wik ls Works no Forfeiture at all, and the King has only the Cuſtody of the And theae- 'B 
Cale heritance in one Caſe, and a Power of providing for him and his Family r 1 


the other; but in both Caſes the Freebold d and Ingenitonte ſes in a the Lung. oe or Lav 
„ and therefore the Wife dowable. | 


d the King on Office found takes thoſe Lands into his Cuſtody, or > them er 50 — 
nee in the uſual Manner; yet this ſeems no Reaſon why the Huſband ſhould not be Tenant — 
wy or the Wife endowed, fince their Title does not begin to any Purpaſe till che 


a a vat” 03 ROY Pe ESO, 7 QT 
8 r ee eee rr 


nd the n n Po perm Tins is d as ut lor this Brave ab Zh, 263.S. 4. 
r Dowel hs 1 H a 5 
5 Phe U one en 1 * e | 5 : 1 5 
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) Of what Eſtate a Woman map have Dower. | 


I. Of Quarentine. % 


Hls is a Privilege t bes allows to Women to 1 the nn 
1 be pital Meſſuage or Manſion-houſe or ſome other Houſe „ they >. 24-v. 
of e 40 Days after theiy Huſband's Death, whereof che Day of is R 2. 


58 accounted one, and during this Time * be provided avich i i) Ha. rh 
4) and : 


* 


DD G W E XR 


VX. B. 161. all. Neceſſaries at the E e of the Heir, and before: the-End'thereof 
r Writ 4 have their Dower aſſigned to them; and this: Privilege is confirmed by Mg 
— By Carta, chap. 7. and ſeems to be only a Compliance with that Decencj u 
the old Law. Ceremony, Cuſtom has introduced upon ſo melancholy an Occaſion, thy 
| before the. Widows, who are ſuppoſed to be under great Affliction, may not be forcy 
Conqueſt, to appear abroad, and be put to their Shifts for a Maintenance; and fy 
the cage: this Reaſon if they marry + within the 40'Days, ' theie'Quarentine cel 
age for then they have provided for themſelves, and their forrowful Conditiag 
r —BA VVV. 1 Heh TH SOAP 


e.a BVV ö 1 CC 2 133 v4.10 5 4 
whole Year after his Death, within which Time her Dower was to be aſſigned ; and if ſhe mani 
 heforethe Year was out ſhe forfeited her Dower, and whatever her Huſband had left her. 


In a Writ of Dower the Demand was of three Manors, the Tenant plea 
mu Abatement Entry in Part puis Darrein Continuance, and ſhews it in «ri... ©: 
eawinz the Demandant replies that her Huſband in his Life- time was ſeiſ 
iin Fee of one of the ſaid /Manors, . Sc. ſuper quo quidem Manerio ige d 
page 123 eadem pet. cohabitant ut Vir et Uxor uſque Diem obitus ſui, and & that he 
5 died, and this deſcended. to the Defendant as Heir, and he entered, a 
Dyer 36. that he and the Demandant continually after the Huſband's Death luc 
pi. 3. commorabant et cohabitaverant ſuper dict Manerio, and that ſhe claimei i 
Kittleby's the Will of the Heir, et non aliter; and this was held no Plea for the Qu- 
Cale. rentine, [becauſe ſhe did not ſhew the Time of her ' Huſband's Death l 
„% ͤ thee Days hg HS HH Ret ID eng 2, 


2. Of the different Kinds of Inheritances,  _ 


. Of a Vea Woman Hall nat be endowed, 
e it be ſciſed in 77% for B. in Fee, &c» the Wiſe of B. hall not be endowed in Lav oY p,, 
Equity. Ca» Part. 71. hy FR „ Kan tw 


Tor which Of an Annuity to a Man and his Heirs, after a Writ of Annuity brough 
vide Titles a Woman ſhall not be endowed; but if a Rent-charge be granted to a Ma 
Cuntefy of and his Heirs, and before any Diſtreſs made the Huſband die, and nd 
— ery Wife brings her Writ of Dower, the Heir cannot, by claiming it to bea 
* Annuity, defeat ber of her Dower thereof; but if he brings an Anoult dar 
Perks 341. and recovers lh, 720% before the Wife, then it is become an Annuity: 
Co. Lit. n and the Wife ſhall be barred, „%% a BOY hot of : 


| gy Og ig | 
,Pop- 87. Co. Lit. 144. b. 


4 Co 22. Of a png Lands a Woman ſhall not be endowed, unleſs there be a fe 
mo ue cial Cuſtom for it ; but if there be a Cuſtom to be endowed thereof, the 
or Title ſhe ſhall have the Aſſiſtance of ſuch Laws as are made for the more ſpes Lanor 
Curtsfy gf 2 of Dower. in general, being within the ſame Miſchief, and eff ole 


5 | 
England, and fore ſhall recover Damages within the Statute of Merton. 
the Reaſons 


there given. 4 Co. 3. Cro. Eliz. 426. Moor pl. 359. Co. Lit. 33. a. 2 Com. Dig · 309. Oilb. Te 


221. If the Wife of a Copybolder brings Dower in C. B. the Lord of the Manor may plead 
ſeiſie gue, He. An give the ſpecial Matter in Evidence. * | 


Rol. Abr. Of a Caſtle for Defence of the Realm, or of-the H and Serra et 
PM „ appertaining to War, a Womar ſhall not be endowed, — of no Serie 
TOE, 6... towards 5 7 5 and Maintenance, and ſhe is ſuppoſed unable to 1 a C 
Perk. 406. in the Defence of the Realm; ſo of the Capithl Medhage, being cape! 
al 45. leute or Conitatus, a Woman ſhall. not be endowed, . becauſe this D 


eat 
33 


* 0: n k 
would leſen the Grandeur of the Family, and diſable the Heir to ſupport Though this 


ni of his Character. ſeems to be 
OY F | | 8 7 8 | the Doctrine 
of the Books cited, yet it has been lately adjudged that a Woman ſhall have a Dower of the Capital 
Meſſuage, though it be caput Baronia ; the Reaſons given for the Judgment are iſt, That the caput 
Barmie ſpoken of in the ancient Books was held by military Tenure, which is now extinct, and 
were Caltle» of Defence, 2dly. That the Huſband being made a Baron after the Marriage, this 
Could not deprive the Wife of her Dower in any Thing ſhe was before dowable of; and therefore 
though ſhe had accepted 4Ool. per Annum in Lieu of her Dower, as was pleaded ; yet it not apear- 
ing to de in Lieu alſo of her Dower in the Capital Meſſuage called Bromley Hall, ſhe had: ndgment, : 
nd this judgment affirmed in a Writ of Error; alſo the Books before cited agree that of a private 
Caſtle for Habitation only a Woman may be endowed; ſo of the capital Mefſuage of her Huſband, if 
it be not caput Baronia, Lady Gerrard v. Lord Gerrard, 3 Lev. 401. Salk, 54. pl. I. 283. pl. 3. 
5. C. 5 Mod 64. S. C. Comb. 352. S. C. Ld. Raym. 7 2. Skin. 592. pl. 6. „ 
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Of Tythes Women were not dowable till 32 H. 8. c. 7. for before that Style'sPrac- 
Ftatute Tythes were not a Lay Fee, but now they are dowable of them. tical Regi- 
; 2 | ter 122. \ 

11 Co. 25. Co. Lit. 32. a. 159. a. Rol. Abr. 682. And the beſt Way to aſſign Dower of Tythes is the 
third Sheaf, or the third Part of the LF nm generally, becauſe it is uncertain what Part of the Land 

will be ſown ; and therefore if the Garbs of any third Part of the Land in certain ſhould be afligned, \ 
he Tenant may perhaps not ſow that Part at all, and ſo defeat the Dower, « How Dower of 
Inbes of Wool and Lambs is to be aſſigned, vide Brownl. 126. 2 Brownl. 143. 


Of Common of Paſture in Groſ;, which is certain, a Woman ſhall be Perk. 341. 5 
ndowed, but not of Common without Number, becauſe it cannot be di- on Nee 
1ded without ſurcharging the Common by two, which before was only in 3 ä 
5 30. 
ne Power of one by the Grant; and when one has Power by the Grant Rol. Abr. 
to put in as many Cattle as he pleaſes, he alone is made Low of the 675. 
Number, which to divide, or delegate to another, would be unjuſt. *Page124 


| 


11 Co. 4 5» 
8 s Practical Regiſter 122. 


a } | » 

Dower of ſeveral Lands, Meadow and Paſture, and Common 3 re Cro. Car. 
wn pertinentiis in D. and upon Ne wnques ſeiſie Dower pleaded, and 309. 
ſerdict for the Demandant, N ee 4 ele Sc. that of Common ae oh 
n Groſs without Number a Woman could not be endowed, which the Court Jon. 315. 
preed ; but here it being after Verdict ſhould be intended common ap- 8. C. 
dat, ſince otherwiſe the Judge could not have directed the Jury to find Rol. Abr. 
Ir the Demandant, though it be not ſaid ei/dem ſpectans, and tho” if ap- 678. 8. C. 

dant it was included in cum pertinent, yet it is not bis petitum, but only 
i Enumeration of the ſeveral Things demanded. | 
In Dower the Demand was de tertia parte Libere faldæ, and held not Godb. ar. 
bod for Want of ſetting out iti certain, for what Cattle, as to their Num- | 
rand Kind, and ſo like Common without Number. „ 
A Woman intitled to Dower of a Manor, in which were Copyholders, Godb. 138. 
nanded her Dower by the Name of certain Meſſuages, certain Acres of Cle "Bs 
nd, and certain Rents, and not by the Name of the third Part of the For his on 
Mor, and recovered and kept Courts, and granted Copy holds, which the Perk. 341, 
bole Court held to be void, becauſe ſhe had no Manor, having made her 343, 344- 
mand, as of a Thing in Groſs ; but if the Demand had been of the Cro-Jac.621- 
uud fart of the Manor, then ſhe had a Manor, and might have kept - 264, 
uts and granted Copies. e 5 Lo 
Of an Advoyſon, be it appendant or in Groſs, a Woman ſhall be en- i 
wed, for this may be 2 as to the Fruit and Profit of it, viz. to 27. — 
he the third Preſentation, | | 343» 344+ 


) Co. Lit, 32. Cro. Jac. 621. Cro- Eliz. 362. Rol. Abr. 683. Co, I. rn 1 
* IO, ac. 641. 1 9. ; 7. 3 „.it. . N. 155. 
kc. 01. hol. Abr. 685, 8 : n 
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| „„ Of a Villein in Groſs or Regardant a Woman mall be endowed ; a1 
_— on of have the Third Day, or Week, or Month's Work of ſuch Villein, and the 
148.2. Writ ſhall be de libero Tenemento. FE „„ 


Rol. Abr. : 2:0 Þ . 1 
675. Co. Lit. 32. a. 164. b. 307. a. Brock 91. 2 Brownl. 143. 


CL. Of a Milla Woman mall be endowed, tho? it cannot be divided, and 
11 Co. 25. therefore ſhe ſhall have the third Toll-Diſh, or integrum Molendinun 90 
Perk. 342, quemlibet tertium Meuſem. | 1 ; 


„ | | 7 
2 Brownl. 143. Bendl. 120. 4 Leon. 252. F. N. B. 149. Brook. 39. 


Lev. 181. Dower was brought de tertia parte of a Mill, a Kiln-Houſe, Sc. and 
1 6 „Judgment to recover the third Part in ſeparalitate per Metas et Bundu; 
r and this Judgment was reverſed upon Error brought, for it ought to ha 
| been of the third Part generally, and if per Metas & Mundas, none of then 
can make any Uſe of it. 5 $7 | 
2 on Of a Bailwick a Woman ſhall be endowed, as to have the third Part of 
voy Regif- the Profits; ſo of a Fair or Market, the third Part of the Stallage; ſod 
ter 122, an Office, as of the Office of the Marſhalſea, to have the third Part of the 
Co. Lit. 32. Profits, and in {uch Caſes ſhe ſhall be contributory to the third Part of the 
Rol. Abr. Charge; ſo ſhe may be endowed de tertia parte exituum provenient de Cuſt 


676. dia Gaole Abatiæ We/tmon. or of the third Part of the Profits of Court, 


| 3 Fines, Heriots, &c. _ | | 5 
G t. 38 A Woman may be endowed of the third Part of the Profits of a Park oi 
Plow.379.b, #77, or of the third Part of the Profies of a Dowe-Houſe, or of d . 

third Part of the Profits of a Piſcary, as the third Fiſh, or tertiam jahn 7 9 
retis. | | | 15 


Page 125 * 4. Of the Nature and Quality of ſuch Eſtate, whether ſole, join 


or in Common. 


Rol. Abr. The Eſtate of which the Huſband muſt be ſeiſed, muſt be an Eſtate i 
676. Fee-ſimple, Fee-Tail General, or where the Huſband is ſeiſed as Heir of th 
Plow. 655. Special Tail, which neceſſarily excludes deſcendible Freeholds; therefore 
10 Co. 95 a Man make a Leaſe for Life, rendering Rent to him and his Heirs, 2 
7 4 rm after marry and die, his Wife ſhall not be endowed of this Rent, becaul 
Caſe and its it is but a deſcendible Freehold; nor of the Land, becauſe not ſeiſed during 
Reaſons the Coverture, b | | | 


more fully _ 
explained. r. and ſee infra, N. 


Saund. 261. But if Tenant in Tail bargains and ſells his Land to the Huſband, and i! 
Ow 526 Heirs, the Wife of the Bargainee ſhall be endowed againſt his Heir, d 
Go 84 Dot againſt the Iſſue in Tail; ſo if Tenant in Tail grant all his Eſtate 
3 O. 84. . 42 5 » . 7 . 32 Ren 

70 Co. 96,58. one and his Heirs, tho' it be of Things which lie merely in Grant, as 
Tots Common, Advowſons, Sc. yet the Wife of the Grantee ſhall be endov 
till the Grant be avoided by the Iſſue in Tail; the Reaton of which Dife 
ence between theſe deſcendible Freeholds, and theſe Eſtates made by Te 
nant in Tail, ſeems to be, that, in the firſt Caſe, the Eſtate in its Creati 
ſeems to be no greater than a Freehold; but in the other nothing appea73! 
the contrary, but that it may bean abſolute Fee, and till the Iſſue coms! 
to ſhew it otherwiſe, and claim his Right, it ſhall, to all Intents, bt " 
rded as ſuch ; and by conſequence the Wife of ſuch Grantee or Bargaint 

is well dowable thereof till the contrary appears. 

Plow. 557- If Tenant in Tail be attainted of Treaſon, and the King grant the 
; to one and his Heirs, the Wife of the Grantee ſhall be EG: for f 
King had a qualified Fee, ſo long as the Tenant in Tail had Iſſue ; and i 
qualified Fee paſſed to the Grantee, | 1 a 


gut if Tenant in Tail covenant to ſtand ſeiſed to the Uſe of himſelf for Or. Elis. 
Life, and after to the Uſe'of his eldeſt Son in Tail, and after marries, and 279%, j 
dies ; yet his Wife ſhall be endowed, becauſe when he limits an Eſtate for * 


ſuch Manner of Conveyance, and the Remainder is merely void ; and he Moor, pl. 
(ontinnes Tenant in 1ail, as he was before; ſo if he hadcovenanted that 10g. 4 C. 
the Land ſhould deſcend, remain, or come to his Son after his Death; yet Le. 51. 

his Wife ſhould be endowed ; for this is only a Covenant to permit his Son hk nn 
to have what he ought not to hinder him of, and makes no Alteration of the Moor. pl. 
Father's Eſtate. | N 1 40. 8. C. 


but if Leſſee 


for Life leaſes to the Leſſor and his Heirs, or the Heir of his Body, for the Life of the Leſſee, and after 
the Leſſor dies, living the Leflee, the Wiſe of the Leſſor ſhall be endowed, becauſe this amounts to 8 


durrender. Rol. Abr. 677- Shep. Touch. 503, Doug. 26. 


If there be Tenant in ſpecial Tail, Remainder to him in General Tail or Rol. Abr. 
Fee, and his Wife die without Iſſue, and he marries again, and dies, his 77: 


ng Wife ſhall be endowed ; for by the Death of his firſt Wife without Iſſue, 3 ou 
OBEY tc vs become Tenant in Tail after Poſſibility, Se. which being but an . 88 
F e te for Life was merged by the Acceſſion of the Remainder in Tail or 


Fee; and ſo his ſecond Wife dowable. 8 

If A. ſeiſed in Fee covenants to ſtand ſeiſed to the Uſe of himſelf and his Faul and 
Heirs, till C. his middle Son take Wife, and after to the Uſe of C. and his /entrice; 
Heirs ; and after A. dies, and this deſcends to B. his Heir, who dies, and but 2: for 
then C. takes Wife; it ſeems the Wife of B. ſhall loſe Dower, becauſe the e _ 4 
Eſtate of the Huſband ended by expreſs Limitation made before her Title peg hn 


Park- 
of the 


7 | | | 5 it. Rol. 
100 ef Dower began ; and therefore her Dower which is derived out of it, can- Abr. 676, 
not continue longer than the original Eſtate. | e 2 1 


Join + Of an Eſtate to a Mon and his Wife, and the Heirs of their two Bo- pee e 
dies ; if ſuch Wife die, and he marry a ſecond Wife, and die, ſuch ſecond 2 


ack Wife ſhall not been dowed, becauſe the Iſſue by her cannot inherit per for- 19» 36. 
r of th nam dont. hs, Fes Cro.Jacb1g, "1 
N Lit. Sect. 5 3. 


þ Co. 36. Co. Lit. 19. 4. 2 Inſt. 336. Co. Lit. 31. Leon. 66. 3 Leon. 90. Noy 66. Brook 9. 
rs, MM yer 41. 2. Perk. 302+ | | | 
becaukt : i | | | | | 

| during The Huſband muſt have the Freehold and Inheritance in him ſimul & Kol. Abr. 
ne otherwiſe ſhe ſhall not be endowed ; therefore if Lands are given to b77. 

de Huſband for Life, Remainder to B. in Tail, Remainder to the Huſ- Perk. 836. 
nd in Fee or in Tail, and he dies living B. or any of his Iſſue, his Wife „ Cro. 
bl not be engl ᷣͤ01ũr ! Eliz.g64 4. 


: | Tenant for 
le, Remainder to Truſtees for ninety- nine Years, Remainder to A. in Tail; A. dies, his Wife mall 


Naym. 326, See the next Caſe but one. Pjggott on Rec. 162. 


Wii a Leaſe be made for Life, rendering Rent; the Leſſor marries and Perk. 348. 
& his Wife thall not be endowed either of the Rent or of the Land ; Brook 44, 
t of the Land, becauſe her Huſband was not feiſed of the Freehold 59, 89. 
ſereof during the Coverture, and the Rent was but a Freehold for Life . 80 
ut if a Leate be made for Years, rendering Rent, and the Leſſor mar- 

Ss and dies, his Wife ſhall have Dower of the third Part of the Re- 

fron, and of the third Part of the Rent, as incident tb it ; becauſe he 

ul the Freehold and Inheritance in the Land uu && ſemel, but ſhe 


' 


the not de endowed of the Rent per /e, merely becaule her Huſband 
|: fort $ not ſeiſed of any Freehold or Inheritance in it; but if no Rent be Perk.335, 6. 
"and COS 8 the Leaſe for Years, then Ceffet-executio during the Term ; Rol. Abr. 


A therefore, if a Leaſe be made for Years, Remainder to 7. C. and lis 478. 
a mainder to J. &. Hein, eke. 


5 


his own Life, he hath executed all the Power he had over the Eſtate, by 200. 28. C, 


Vide Brook 


endowed, notwithſtanding the intermediate Eſtate for Years. Salk. 254. pl. 4+ Bates Caſe- 
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But if a. Heirs, the Wife of J. S. ſhall be endowed; but CE et executio during the 
Leaſe for Time. „„ 55 P ty 
Fears be made by the Huſband after the Marriage, then his Wife ſhall have her Dower diſchuyel i the 
them, as ſhe ſhall from other Charges of her Huſband," Co- Lit. 32+ a k 5 10 
: 2 ; ; [+ Fd ney I a 55 5 N ; «ISS in 
Duncomb, v. In Dower upon Ne unque ſeiſie que Dower pleade, the Caſe was thus: 4 
7 8 Tenant for Life, Remainder to B. and his Heirs for the Life of 4. fe. 4. ( 
3 rev. 437 mainder to the Heirs Male of the Body of 4. Remainder over ; 4. nn. te 
3 ries, and dies without Iſſue; and if the Remainder to B. and his Hein, R 
during the Life of A. was ſuch an interpoſing Eſtate between the Eſtate to 
Life to A. and the Remainder to him in Tail, that his Wife ſhould not be A 
endowed, was the Queſtion. And for the Demandant it was faid, that al ond 
the Eſtate was really in A. and the Remainder to B. for the Life of 4 Ie 
was but a Poflibility, that if 4. ſhould commit a Forfeiture, then J. tho 
might take Advantage of it to preſerve the Remainder; and tho! by Ne. ſuch 
_ ſon of this Poſſibility, the Eſtate for Life of A. is not merged, yet the Con 
- Tailis executed to ſuch Furpoſe that his Wife ſhall be endowed ; but the tion 
Court, on the firſt Argument gave Judgment againſt the Demandant; By 
the (a) Reaſon ſeems to be, becauſe the Huſband was not ſeiſed of the Tail 
{a) The Freehold and Inheritance fimul ſemel. „ 41 the! 
Books give | Ho „„ 1 th „ 
no other Reaſon for this DiſtinRion, but that it would be giving the Wife a larger Eftate than the Hil 
band had, whereas ſhe is in only in the Per, and Continuance of her Huſband's Eſtate.“ 
The Remainder to B. was an intervening veſted Eſtate, and n6t a Poſſibility. Vide Fearn, if 
Edition, 27 2. This Caſe allowed to be good Law, by Lord: Hardwicke, in the Caſe of Hour ul Con 
Hooker, Rep. Temp. Hard. 13. | RE 2 | ng f. 
. | | | ing u 
If the Huſband is ſeiſed of a Joint Eſtate and dies, his Wife ſhall nut bi 6 
be endowed; as if Lands are given to two Meg. and their Heirs, or the of tl 
Heirs of their two Bodies, and one of them dies, his Wife ſhall not E Wife 
endowed, but it ſhall go to the Survivor, who is then in from the fl him. 
| Feoffor or Donor, and may plead it as an original Feoffment or Giſt u It. 
* page 127 himſelf; and ſo is paramount to her Title of Dower, which is not con Terte 
3 Co. 27- pleat till her Huiband's Death. TT 8 | ſuch ( 
Co. Lit. 30. 7 5 dont | by his 
a. 37. b Brook 4, 84. Cro. Car. 191. which laſt Book ſays it was the ancient Courſe in Mortgage If 
to make the Eſtate to Two, in order to prevent the Mortgagee's Wife of Dower f | ö ret hi 
e e eee . | eee WT Huſba 
* ; ; * | 
+ If the Principal and Intereſt are paid at any Time, Equity will relive againſt che Claim of Done b 
by che Widow of the Mortgagee, therefore it would be ablurd to ſet up ſuch Claim. f 
Perk 334. So if Lands are given to two Men, and the Heirs of the Body of on ſſor d 
8 of them, and he who hath the Tail marries, and dies, leaving Ilſſue; hh 
his Wife ſhall not be endowed, but the Survivor ſhall take Hace; 1 e 
tho' he die after; yet ſhall not the Wife be endowed, becauſe the Hulband I 
e the Coverture, was not ſeiſed of an Eſtate whereof ſhe was dow? bank q 
c 8 ; 
Cro. Flix. Father and Son Jointenants, to them and the Heirs of the Son, vt 70 
8 pn both hanged in one Cart; (for Felony, as it muſt be) the Wite oft Goued ; 
0 2 dal. Son brought Dower, and upon Ne ungue ſeifie que Dower pleaded, this Matte dini 
Noy. 64.8 C. Was given in Evidence; and further that the Son ſurvived, I as apf J R 


Bt hoCuſe, by thaking his Leg ; and adjudged ſhe would be dowable. 
as reporte | NEE 
is upon another Point. 1 Atk. 442. Bull. N. P. 118, _ 2% 


>» {|| I thin there is a Caſe in the Civil Law, where Father and Son were loſt at Sea in the ſame 
and adjudged the Son ſurvived, as being according to the Courſe of Nature, and it was fenen 
to ſuppoſe (being of full Age) he was able longer to reſiſt the force of the Waters, thay a Fate, 
being much older, might be preſumed to be weaker. 88 „„ 


W A xn 


:vorſhip takes Place, but each Moiety. deſcends to the reſpective Heirs of b. 37. a, 
| lack ke ive Tenant in Common; and in ſuch Caſe a Dower ſhall be aſ- Lit.1.44,45+ 


. lgned in Common too, for ſhe cannot have it otherwiſe than her Huſband 

a 4. Of its Continuance; wherein of Eſtates conditional, ſuſpended, de- 

5 termined, or extinguiſhed; and therein of Remitters to the Heir, and 

iy Recoveries by Title Paramount. 1 . 

tor ef „ e 1 f 

be As to its Continuance; in ſome Caſes this is material, and in ſome not ; Perk. 317, 

al and therefore if Donee in Tail-of Rent, or Land marries, and dies without 8 — 
4 jſſue, and the Donor enters; yet the Wife of the Donee ſhall be endowed, 77: Pom 
1 tho! in this Caſe the Eſtate-tail has no Continuance ; for to have Dower 1s Vauehs 40. 
Nez. ſuch an Incident to an Eſtate-tail, that if one make a Gift in Tail, upon F. N B., 

the 


Condition, that the Wife of the Donor ſhall not be endowed; this Condi- 149-_ 8 C. 
tion is qty ee and ved. fs eee ee 


ant; But if a Rent be reſerved to the Donor and his Heirs, upon ſuch Gift in : D 15 80 
| the Tail, the Wife of the Donor ſhall be endowed of ſuch Rent no longer than 2234. a. 


the Eſtate-tail continues. e 


: Hi \ Perk, 348. Brook 44. Co. Lit. 32. a. 241. 2a. Plow, 1653. F. N. B. 149. 

— If one grant a Rent out of his Land to J. S. and his Heirs, upon Plow. 156, 

Y Condition that if the Grantee die, his Heir within Age, that then, dur- 7 0 1 
ing ſuch Nonage, the Rent ſhall ceaſe; if the Grantee die, his Heir be- Pak. 3 

ing within Age, yet the Wife of the Grantee ſhall be endowed; but Ca- 2 

bit executio during the Nonage of the Heir; for ſuch Condition is Fart 

of the original Conttitution and Nature of the Rent, and then the 


Wife can have it in no other Manner than her Huſband had it granted to 


N * 
him. 


Tertenant, the Rent is extinguiſhed by it; and yet, as to the Wife, has 3 3 bs. 


mean Time, if the Reverſioner dies, his Wife ſhall be endowed 3 (1 
* : ; | a 1 J 7 fie 14.1 5 
| oif a Diſ- 


no tor Life ſurrenders, or grants his Eftate to the Huſband in Reverſion, upon Condition, the. 


2 L 
F 


lf a Feoffment be made to the Ufe of 7 S. and his Heirs, till 2 9. os 
tath done ſuch a Thing,, and then to the Uſe of J. D. and his Heirs; if and 2. 
'-* _ holds ine 


1 a y W 3 2 
a a 17. 6 It. . 8 „ 
7. Rol. Abr. 678. Brook 62. f See ante 125. the laſt Note. p e GER ae 


| Of a Tenancy in Common a Woman ſhall be endowed, for there no Sur- Co. Li, 34. 


ſhall be en- 
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R ol. Abt. 


679, 
Perk. 392. 


Brook 11. 


Cro, Car. 


„ 
tho' this be 
the expreſs 

rine it. 


the Com- 
niou Law 


Courts, 
yet in C 


F. N. F. 14g. 
Co. Lit. 331. 
A. 332. b 


Was In- 
ta 
Father, 


— 


* 


Huſband 


rata, 


for by Non - payment of the Money at the Day, the 
was become abſolute, and his Wife intitled to Dower thereof; ſo it the 
Money was paid at the Day, yet if paid by a Stranger, who was no waz 
privy to the Condition, the Wife of the Mortgagce thail be endowed ; fir 
Conditions being in Law taken ſtrictly, if they are not complied with ac. 
cording to the Terms thereof, it is as if they were not performed at al; 
and ſo the Wife, who is a Stranger, ſhall not be prejudiced thereby. 


Ss w 23 Þ 


Tf Land be mortgaged to the Huſband” in Fee, and the Condition i 
broken; and after, upon Agreement, the Mortgagor hath the Land by 
Payment of the Money; yet the Wife of the drops ſhall be endowed; 


tate of the Mortgage 


ftiancery, when the Mortgagor comes to redeem, even the Woman'*. Nower 's avoided; fo 
rs <p} Eitate was ab initio incumbered with Equity, and in that Court the Martgagee is to. 
redasa Truilee for the Mortgagor. Hard. 465. Abr. in Equity, 311. Powellon Mort. 95 32, 


0 


1 f 


Ne 129 "If a Diſſeiſor makes a Feoffment in Fee with Warranty, and the Fed 


Partition, 
- and one 


Son as Heir, who enters into the 


If Tenant in Tail diſcontinue in Fee, and after take a Wife, and difkif 
the Diſcontinuee, and die ſeiſed, his Wite ſhall not have Dower, becaul 
the Iſſue is remitted to the ancient Intail, which being a Reititution io a 
ancient Right, muſt take Place of the Dower of the Wife of a ſubſequent 
wrongful Eſtate, in as much as the Eſtate of which ſhe is dowable 1s de 


|  feated: | 
F.N.B.149. . f 1 RI. 4 . : * Py ” l 46 1 , 
n ny ; and diſſeiſes the Tenant of the Land, and dies ſèiſed; upon which his Heir 
he Tenan 
ſhews hae 
the Land 


So if a Man hath Title of Action to recover any Land, and he enter 
enters, now he is remitted to the ancient Right Which his Anceſtor had; 
and by Conſequence the Wife of the Anceſtor ſhall loſe her Dower of the 
wrongful Eſtate her Huſband had, which is determined and gone by Ai 


led to his of Law. 


of the Nemandant, and his Wife, Mother of the "Tenant ip Special Tail, and that after 
his Father diſcontinued the Lail by Fine to à Stranger. and took back an Eſtate by Grant and 
Render in General Tail, and had Iſſue the Tenant; and the firſt Wile died, and bis Father married 
the Demaridant, and died, and fo he is rewitred to the firſt Intail, ro which the Court clearly agreed, 
and gave Judgment that the Demandant ſhould be barred. 44 E. 3, 26, Brook 14. S. C. but & 
at this Day, fince the Statutes of 4 H. 5. & 44. and 32 H. 8. 6. 28 if e Iſſue thall' be remitted un 


4 


uch Fine, for theſe Statutes ſeem againft it, and then the Wife ſha!l be endowed.— Set ante 91, H. 
5 : ; N ; ; is 3 $4 - ' £ fe with Oh $65: 


Perk, 309. 1 there are Father. and Son, and the Father Exchangy Lands with! 


Stranger and dies, and the Son marries,' and enters into the Lind taken i 
Exchange; and the Stranger, bane: ae ere for his Lands, vouches tht 

] | arranty, and loſeth, and thereupon 
Execution is had accordingly, and then the Son dies, his Wife ſhall not bx 


endowed of the Lands taken in Exchange; * becauſe the Recovery there 


againſt her Huſband hath Relation to the Time of the Exchange mad 
which was before her Title of Dower began: '' 

fee marries, and the Diſſeiſee brings a Writ of Entry in the Per ai 
the Febffee, who vouches the Feoffor, & and each recovers in * Vi 


pleaded for his Part, and prays in Aid of the other Copartenar, who joi ? Aid with him, a 
the Demandant recovers, and the Tenant hath pre lows of thee which "tom; e 1 8 Poſlefhond 


becauſe the Recovery bath Relation to the 5 ee ee 
h. Title of Doerr. o the Death of the Anceltor, which was pi 


1 


90 
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Lo the Value and Improvement of the Huſband's Eſtate, either 
in his Life-time or after his Death. *_ 7h | GT 


An is 
an 
wed; 
gavee 
t the 
Ways 
; for 
h ac- 
t all; 


If the Huſband makes a Feoffment in Fee of Lands, and the Feoffee Co. Lit 33.2. 
builds thereon, and improves the ſame greatly in Value: yet the Wife of Perk. 328. a. 
the Feoffor ſhall have Dower only according to the Value it was of in the If a Dilleifor 
Huſband's Time, for if ſuch Feoffment were with Warranty, the Heir hy os, 
would be bound to render only the Value as it was at the Time of the 3 Sg 
| . | Lande of 

the Huſband by building, Nc. and the Huſband enter on the Diſſeiſor, or for the Condition bro- 
ken, he ſhall have all the Improvements, becauſe the Eſtate of the one was tortious, and the other 
vncertain; and it was their folly to make ſuch Improvements ; but if the Huſband had died before 


ſuch Entry, and his Wife had recovered Dower ; S. if ſhe ſhould have the third Part of ſuch Improve: 
meuts, for her Huſband was never ſeiſed. | | : OT 


. 0 


d; for 
is co 
$. 3% 


liffeite 
ecauſe 
0 an 
quent 
is de 


If the Heir improve the Land by building or ſowing it, the Wife ſhall Co. Lit. 3. a, 
recover her Dower with the Improvement upon it, becauſe by her Huſband's 3 Inſt. 31. 
Death her Title to Dower was conſummate, and the Improvements as to | 
her Part were gugſi upon her Land; for which Reaſon likewile, if the Land 
be impaired in Value in the Time of the Heir, ſhe ſhall ſhare in the Los, 


enters, unleſs it were voluntary by the Heir himſelf, and then ſhe ſhall recompence ] 
s Heir AY herſelf in Damages againſt him. Ws f 
r had; If the Huſband himſelf, or his Feoffee, pull down Houſes, Sc. and Perk. 329. | 
of the then the Huſband die, it ſeems the Wife hath no Remedy for thoſe 5 28 7 
by At BY Houſes, becauſe, before her Title was conſummate, the Thing itſelf was part of he Ml 
2 deſtroyed. 180 ; | | ets Lan rao 
| I | ies, ; 2 
"at after this Part is aſſigned to the Wife for Dower, whether the Wife or the Executor of the Huldan ſhall | 
ant and | 


have the Crop, O. & wide Dyer 316. pl. 2, 2 Inſt. 81. 


þ 
— 
ed unn h | : > | | ; ; of | | i 
Mc) Of the Things requiſite to the Confummation of M 
ain! Dower, viz. Marriage, Seiſin, and the Death of the : - 
hes the | By 
-reupon 1. Of the Marriage, how long it muſt continue; and therein of | 

| not the ſeveral Sarts of Divorces. 5 1 | 


| a Man make a Contract of Matrimony with a Woman, and die before 3 8 
the Marriage be ſolemnized between them, ſhe ſhall have ne Dower, It was for. 
becauſe ſhe never was his Wife. + Rao merly bebdh 


* 3 | | | that u Wo- 
ee is Ce thoold t be Bee 16: H 3; wal ths Be Marriage ſhoyld be 
ee de celebrated in Facie Ecileſie ; but the Law is now altered, and Marriages in private Houſes, if all 
t of li Circumſtances are complied with, held good; and that God is not leis preſeut in ſuch Houſes than 
eagainl u the moſt ſanRified Places. Perk. 306. F. N. B. 150 | 

vis Wi 9 80 5 | 

was * If a Woman makes a Contract of Matrimony with J. S. and then mar- » 


5 — o * * o 1 
neth with J. D. who is ſeiſed of Lands, and dieth, ſhe ſhall have Dower of pores 
the Lands of D. | 885 0 . marry a ſe- 
, ; | cond Wife, 
* ren and die, ſuch {ccond Wife ſhall have no Dower ; ſo if a Woman marry a ſecond 
; living the fiſt, and die, ſhe ſhall have no Dower, Perk, 304-5. Moor 236. 


pen 


— 


D&O W 4k 


* 


Co. Lit. 33, Upon Iſſue of Ne unques accouple en loyal Matrimony, the Biſhop ouglt 
a. Dyer 35, to certify, that they were accoupled in lawful Marriage, e . 
313, 369. be under fourteen, or the Wiſe above nine, and under twelve Years of 
Age at his Death, becauſe it was a good Marriage till avoided, which toy 
cannot be after his Death; but if either diſagree to the Marriage at their 
ny Age of Conſent ; then it is avoided ab initio, and the Wife Thall hare 

no Dower. F i FF EO Pt Ours ors 


Coo. Car: © In Dower, upon Ne unques acconple en loyal Matrimony, and Iſſue theren Pe 
251. On; a Writ was awarded to the Biſhop, who certified that ſhe was Weng 150 
Witkbam v. in vero Matrimonio cum prædicto B. ſet Clandeſtino, & quod B. & E. (De. ah 
cp (his mandant), thori & menſæ participatione mutuo cohabitaverunt uſq ; ad mortem ue 
vide Brook dif.” B. and Judgment thereon given for the Demandant, and Error on 
54, brought and aſſigned (inter alia) that there was neither Day or Place of the wy 
Yer 313. Marria e mentioned in the Biſhop's Certificate ; but the Court held it not Fg 
5 gz material nor iſſuable, becauſe the Certificate from the Biſhop is concluding, 
8 "491 2. That the Certificate is not good, becauſe it did not anſwer to the Words . 
. I of the Iſſue, Ne unques accouple en loyal Matrimony ; for that it was a true do 
b. 9 Co. 19. Matrimony, and that they lived together at Bed and Board, is but argumen- nd th 
LO tative, that they were Legitimo Matrimonio Copulati; but the Court difal. OD 
lowed this Exception; for vero Matrimonio, tho? Clande/tino, Copulati fuerun, are 
is as good as Legitimo Matrimonio, and have all one Intendment; and tho 1 
it be Clandeftino, yet it doth not vitiate the Marriage; and when it is added, Al 
that 7hor? et men/e@ hk ave rp cohabitaverunt, &c. this proves they c. (ie. 
3 tinued as Huſband and Wife during his Life, and therefore it is not to be fuſe 
gqueſtioned now; and the Judgment affirmed.6o——{\®"____ a 
23 Vv- If there be a Divorce cau/4 Adulrerii; yet the Wife ſhall be endowed, but 
Now hed. for this does not diſſolve the Marriage, but only ſeparates the Parties « 11 
adjudged. menſa & thoro, and the Marriage ſtill ſo continues in Force, that if either 5 ! 
| 410 145, them marry any other, ſuch Marriage is void. i 17 
Lit. 32.4. 
33. b. 2 Leon 171. Cro. Car. 463. 7 Co. 59. Rol. Abr. 680. cent. 10 
85 | | deter 
Go Cs So a divorce propter ſervitiam or metum, is of the ſame Nature, and does ther | 
4-612 Per- not diſſolve the Bond of Matrimony, but is only a proviſion for the Wo. 
ter's Caſe, man's Safety, that the may avoid her Huſband's Cruelty and ill Ulage, and 0 if 
AV . therefore the Wife in ſuch Caſe ſhall be endowed the rather. | nds « 
5 1 e 4b 
dowed, notwithſtanding a Divorce Cauſa Prefaſſonit, for which vide Rol. Abr. 681. 2 Leon, 1% If 
Moor 226. Cro. Car. 462. 88%. Co. ; EN f on 
REES DE NTT: Co: i 2 but ge 0 oe De 909 0 95" "HT Fe 
| | | fer 
; 15 : | : . uſe 
Rel Abr. But if there be a Divo rce cauſd præcontractus, caufd conſanguinitatis, eaſi WW 5 , 
Go. Lic ys ig or cauſa ty eee the Wife ' ſhall not be endowed, for theſe rolled 
4. 33. b. diſſolve the Vinculum Matrimonii, and leave the Parties at Liberty to mart} ie ſha 
7857 | i wap but if ae, of the vole die before ſuch Sentence of ivorce be jon - 
p. 98. y pronounced, it cannot be pronounced after ; and therefore if the e 
aLeon. 169. Huſband die before ſuch Divorce, his Wife de facto ſhall have Dower, for * 
it was legitimum matrimonium quod Dotem, and the Biſhop ought to certify ritanc 
that they were legitimo Matrimonio Copulati. N Ting t 
| In Dower, the Writ was Præcipe A. quod reddat B. rationabilem Deten 
Co. Car. fuam of the Lands, c. dudum C. quondam wiri ſui; and for not ſayin the 
17. Præcipe reddat B. t Uxor C 1 f {0 L agai 
1 . que "oa ſxor C. c. that ſo the might appeu 1121 
+ 1 2848 have Title of Dower as his Wife, it was held ill; and that Znondes 
| Paye 131 viri ſui would not ſufficiently help 5 CE | 3 laſ 
b . * 
5 TH 1 og! 5 al 
| "Tv 


Ll 


9 3+. 


f ; 1 - 2 
2. Of the Seiſin, either in Fact or in Law; and herein of the 
© Seifin in Fact, as it is continuing, or not continuing, as inſtan- 


. 
2 


taneous. 


The Huſband muſt be ſeiſed either in Fact or in Law, to intitle his Wife n 
o Dower; but a Seiſin in. Law is ſufficient for that Purpoſe, becauſe other - : IX t. 35 
{> it would be in the Huſband's Power to defeat his Wife of a Subſiſtence It. Set. 
ſter his Death, by his own Negligence or Malice, and ſhe cannot enter to 681. 

ana Seiſin in his Right, as he may do into Lands deſcended to her; which 800. 4, 36, 
de Reaſion, that 2 a Seiſin in Law a Man ſhall not be Tenant by the tf a ; 
urteſy; and therefore if the Anceſtor die ſeiſed, and before that the Huſ- TY 2 ny 
and * enter into the Land, he dies; yet his Wife ſhall be endowed, tho“ Brock 66. 

e had but a Poſſeſſion, or 'Srifin in LE, nt! SIE gg rae? 
| Though a Stranger abates. Perk. 37 r. 


go if a Leaſe he made for Life, Remainder to F. S. in Fee, who marries, Perk. 372. 
id the Leſſee dies, and then a Stranger enters and intrudes upon the Poſ- | 
lion, and J. S. dies before any Entry made dy him, yet his Wife ſhall 


e Dower. wy | | Io 4 
If the Huſband purchaſe Rent, and die before the Day of Payment, yet Brook 35, 

i; Wife fhal} be endowed, nay, though the Day of Payment be come, and 66, 41. 
he Rent is tendered to the Huſband, who will not receive it, but utterly 
efuſes it, and dies before any Receipt thereof by him, or any other for Perk, 373. 
im, and before any Thing paid in the Name of Seiſin thereof. | 


® * 
2 * 


but if there be neither Seiſin in Fact nor Seiſin in Law in, the Huſband, 
uring the Coverture, but only a Right of Entry or Action, then his Wife 80 17 
all not have Dower ; and therefore if a Man be diſſeiſed, and then mar- cher vid 
5, and dies before any Entry made by him, his Wife ſhall not be endow- ſeiſod, and 
of that Land. j og Cs 
n after the Heir marries and dies, before Entry, his Wife ſhall not ha ve Dower, becauſe by this 
>t2ment the Seiſin in Law, which he had, was deveſted before his Marriage; and ſo he was 
ther ſeiſed in Fact nor in Law, during the Coverture, Perk. 369. .. 


do if Exchange be of Lands between A. and B. and A. enters into thePerk, 363. 
nds of B. and then B. marries, and dies before any Entry into the Lands 
4. his Wife ſhall not have dower of thoſe Landes. 
lf one enfeoff a Stranger, upon Condition to be performed on the Part of Perk. 368, 
? Feoffee, and after marries, and then the Condition is broken, and the © 
fer dies, before any Entry made, his Wife ſhall not have Dower ; be. 
uſe there was n Seiſin at all in the Huſband, during the Coverture. 125 
do it a Man mites a Bargain and Sale to one and his Heirs, by Indenture6 Co. 34. 
/o, that if ſuch Act be done, that the Bargain and firmwik 
e th; er the Bargainor takes a Wife, and then theCon- eng prom, 
on 15 broken; and before Entry the Bargainor dies, his Wife ſhall not „ 5 
e Dower ; for though the Eſtate of the Bargainee veſted by 27 H. 8. been that 
10. of Uſes; yet becaufe the Huſband did not re-enter, the Eſtate of In- after the 
lance in the Bargainee was not deveſted, nor had the Huſband any Seiſin Condition 
ting the Coverture. . „ broken, the 
„„ rn 7 | . Bargain 
and Sale 


lde to the Uſe Ff 3 - 3 5 
de dr we _ {oor in Fee, + news then the Seatuts reveſl the my in 


alone Caſes, though the Huſband be feiſedin Fatt, yet his Wife man *Page 132 


wer, as of an inſtantaneous Seiſin; and therefore if two Jointe- Co. Lit, 37. 

* and one of them makes a Feoffment of his Part, and dies, his E. N. B. 150. 
* not be endowed, becauſe he was ſole ſeiſed but for an Inſtant no Abr. 

ade made the Livery ; ſo if Ceſtui que Uſe after the Statute 1 R. * 56 

| | g 


6. 5. 


Age of Conſent ; then it is avoided 46 init, and the Wife Thall ban 5 

no Dower. | oF iy 15 rings; 15 ; 3 ; 6, 95 
. In Dower, upon Ne unques acconple en loyal Matrimony, and Iſſue thereny- ; 

I ae on; a Writ was awarded to the Biſhop, who certified that ſhe was accouplel _ 


Wickham v. in vero Matrimonio cum prædicto B. ſet Clandeſtino, & quod B. & E. (De 

Zu. mandant) thori & menſæ participatione mutuo. cohabitaverunt 4; ad. morten 

— 7 #did.' B. and Judgment thereon given for the Demandant, and Erro 

54. FEET 1 rought and aſſigned (inter alia) that there was neither Day or Place of the 

Dyer 313, Marriage mentioned in the Biſhop's Certificate ; but the Court held it not 

pl. 92 material nor ifſuable, becauſe the Certificate from the Biſhop is concluding, 
368. pl. 48-9 2. That the Certificate is not good, becauſe it did not anſwer to the Word 

8 + 6. of the Iſſue, Ne unques accouple en loyal Mairimony ; for that it was a true 

| b. 9 Co. = Matrimony, and that they lived e ee at Bed and Board, is but argumen- 

7 tative, that they were Legitimo Matrimonio Copulati; but the Court diſal. 

lowed this Exception; for vero Matrimonio, tho' Clandeſtino, Copulati fuerin, 

is as good as Legitimo Matrimonio, and have all one Intendment; and tho 

it be Clandeſtino, yet it doth not vitiate the Marriage; and when it is added, 

that ori et menſæ e ee cohabitaverunt, Sc. this proves they con- 

tinued as Huſband and Wife during his Life, and therefore it is not to be 


he R 


etuſe 


a gqueſtioned now; and the Judgment affirmed. 1 7 5 
- 2 Ve If there be a Divorce cau/# Adulterii; yet the Wife ſhall be endowed, Sy 
cc. | 


ball | 
IS, 


| of 


Nov 108. for this does not diſſolve the Marriage, but only ſeparates the Parties « 
adjidged. menſa & thoro, and the Marriage ſtill ſo continues in Force, that if either 
Godb, 145. them marry any other, ſuch Marriage is void. | | 
Co. Lit. 32. a. : 

33. b. * Loon 151, Cro, Car. 463, 7 Co. 59, Rol. Abr. 680. cent. 


| Ceo, Cir, $2.2 divorce proprer ſervitiam or metum, is of the ſame Nature, and dos 
Lk Por- not diſſolve the Bond of Matrimony, but is only a proviſion: for the Wo. 
ter's Caſe, man's Safety, that ſhe may avoid her Huſband's Cruelty and ill Uſage, and 
A Wife therefore the Wife in ſuch Caſe ſhall be endowed the rather. 


dowed, notwithſtanding a Divorce Cauſa Profeſſionis, for which vide Rol. Abr. 631. 2 Leon, 16 
Moor 226. Cro. Car. 462. 2 Inſt. 637. Co. Lit. 32, but vide 32 H. 8, cap. 38. by which it ſeems that 
this and other ſcrupulous Divorces are taken away. my. | | 2 


Rol. Abr. But if there be a Divorce cauſa præ contraatus, caufd conſanguinitatis, 6010 

Os; „ affinitatis, or cauſa frigiditatis, the Wife ' ſhall not be endowed, for theſe 

* diſſolve the Vineulum Matrimonii, and leave the Parties at Liberty to mar!y 

7 Co, 50. again; but if either of the Parties die before ſuch Sentence of Divorce be 

$s Co. 98. actually pronounced, it cannot be pronounced after; and therefore if the ave D 

zLeon.16g. Huſband die before ſuch Divorce, his Wife de fas ſhall have Dower, for 10. 0 

it was legitimum matrimonium quod Dotem, and the Biſhop ought to cer tify tar 

that they were legitimo Matrimonio Copula ti. . | 

In Dower, the Writ was Pracipe A. quod reddat B. rationabilem Vote 

Co. Car. uam of the Lands, Oc. dudum C. quondam wiri ui; and for not ſaying aldb 

4 6 Præcipe reddat B. quæ oi Uxor C. Oc. that fo ſhe might appear e m aga 

fe y. have Title of Dower as his Wife, it was held ill; and that Luandan 
A ͤ / 


80 


N 


F . .. * . 
2. Of the Seiſin, either in Fact or in Law; and herein of the 
Seiſin in Fact, as it is continuing, or not continuing, as inſtan- 
15 taneous. b | T | e 


Tue Huſband muſt be ſeiſed either in Fact or in Law, to intitle his Wife Perk. 3"4 
o Dower; but a Seiſin in. Law is ſufficient for that Purpoſe, becauſe other- : YALE 31. 
is it would bein the Huſband's Power to defeat his Wife of a Subſiſtence I t. Sect. 


. ter his Death, by his own Negligence or Malice, and ſhe cannot enter to 681. 
del Nin a Seiſin in his Right, as he may do into Lands deſcended to her; which 80g. 34, 36, 
De. e Reaſion, that of a Seiſin in Law a Man ſhall not be Tenant by the N 
rtem "urteſy ; and therefore if the Anceſtor die ſeiſed, and before that the Huſ- * 225 
For and * enter into the Land, he dies; yet his Wife ſhall be endowed, tho“ Brock 66. 
the . bad but a Poſſenon or Seiſin in LW. boy 205.07) WY og awe” 
— Dy a . Though a Stranger abates. Perk. 377. 
ing 1 


So if a Leaſe he made for Life, Remainder to F. S. in Fee, who marries, Perk, 372. 
ach the Leſſee dies, and then a Stranger enters and intrudes upon the Poſ- 


ver e and 7. S. dies before auy Entry made by him, yet his Wife hall 

oy have Dower. 1 roy + | i | 

1 If the Huſband purchaſe Rent, and die before the Day of Payment, yet Brook 38, 
0 | ' 


iz Wife ſhall be endowed, nay, though the Day of Payment be come, and 66, 71. 
he Rent is tendered to the Huſband, who will not receive it, but utterly © | 
efuſes it, and dies before any Receipt thereof by him, or any other for Perk, 373, 
im, and before any Thing paid in the Name of Seiſin thereof. | 
But if there be neither Seiſin in Fact nor Seiſin in Law in. the Huſband, | 
Juring the Coverture, but only a Rightof Entry or Action, then his Wife Perk. 366, 
all not have Dower ; and therefore if a. Man be diſſeiſed, and then mar- eter” 
ies, and dies before any Entry made by him, his Wife ſhall not be endow- ſoiferl” and 
| of that Land. Eg ee ll Os 
5 33 3 ahbates, and 
hen after the Heir marries and dies, before Entry, his Wife ſhall not have Dower, becauſe by this 
Nb temept the Seiſin in Law, which he had, was deveſted before his Marriage; and ſo' he was 
ther ſeiſed in Fact nor in Law, during the Coverture. Perk. 367. M3 Tt be gh 


ands of B. and then B. marries, and dies before any Entry into the Lands 
A. his Wife ſhall not have dower of thoſe Lands. 7 Lo GEDOPHENS- Af 25 
It one enfeoff a Stranger, upon Condition to be performed on the Part of Perk. 368, 
: Feoffee, and after marries, and then the Condition is broken, and tze 
colfer dies, before any Entry made, his Wife ſhall not have Dower ; be- 
puſethere was no Seifin at all in the Huſband, during the Coverture. 


do if Exchange be of Lands between 4. and B. and Ai. ente ra into the Perk. 369. 


cauſi $0 if a Man makes a Bargain and Sale to one and his Heirs, by Indentuce t ei 
theſe rolled, with a Proviſo, that if ſuch Act be done, that the Bargain and t 
me le ſhall be void; and after the Bargainor takes a Wife, and then the Con- Caſezß 

ce 


tion is broken and before Entry the Bargainor dies, his Wife ſhall not „ | 


f the ave Dower ; for though the Eſtate of the Bargainee veſted b bee 
, : . Ga} * 27 H. 8. h » - 
, for 10. of Uſes; yet becaufe the Huſband did not re-enter, the Eſtate of In- by ts the , 


tance in the Bargainee was not deveſted, nor had the Huſband any Seiſin Condition 
uring the Coverture. VV 4 broken, the 
Dotem = 3 

vying, 
ar e 


dan 
0 


1 i argain 
Juldbe to the Uſe of th RT biden and Sale 
Ng a = _ 3 in Fee, * then the Statute reveſis the Poſſeſſion in 


* In ſome Caſes, though the Huſband be ſeiſed in Fact 7 : * 

| . ; yet his Wife ſhall *Pa 

8 ower, as of an inſtantaneous Seiſin; and therefore if two Jointe- Co. B 
It nee, and one of them makes a Feoffment of his Part, and dies, his F. N. B. 180. 


= 1 not be endowed, becauſe he was ſole ſeiſed but for an Inſtant = Abr. 


made the Livery ; ſo if Ceftui que Uſe after the Statute 1 R. 3. — — 56 


* 


S W LK. 


c. g. and before 25 H. 8. c. 10. had made a Feoffment in Fee, and da 

his e ſhould not be endowed, becauſe her Huſband was ſeiſed but ye 

an Initant. N | 

Rol. Abr. If Leſſee for Life makes a Feoffment in Fee, or a Leaſe pur aun 

Brook 30, vie, and die, his Wife ſhall not have Dower, becauſe he ging 

Sed. Je. = Fee but for an Inſtant, and parted with it again, and this was no U. 
U ©" foul. VV | | | 

Ccd. ſac. is If Tenant in ſpecial Tail marries a ſecond Wife, who is not do ght, 

_ Ameeth V. able of the Tail, and after makes a Feoffment in Fee, and dies, h 


Rol. . Wife ſhall not have dower, becauſe he gained the Fee but for an l 


ä AY 5 

C>; Lit, 31. 80 if Conuzee of a Fine grant and render the Land by the fame Fine N 
Vaugh. 41. the Conuzor, and die, his Wife ſhall not be endowed, becauſe he hal 
Cro. Car. Seiſin but for an Inſtant. | 
191. 


3 Leon. 11. 


9 


3. Of the Death of the Huſband. 


F. N. B. As to the Death of the Huſband, this is either a natural or a en 
280. Death; but upon a civil Death the Wife ſhall not be endowed ; as if H 
5 Abr. Huſband enter into Religion, and be profeſſed, his Wife ſhall not here. 

| Pk 307. Dower till he be naturally dead; for though upon ſuch Profeſſion hy our! 
Co. Lit. 33. Heir may enter, and a Writ of Mortdanceftor lies; yet becauſe he coul 
- not enter into Religion without the Aſſent of his Wife, and if fhehs 
diſſented, his Profeſtion would be void; therefore if ſhe does aſſent, f 

in a Manner vows Chaſtity as well as her Huſband, and ſhall have u 


Dover during his natural Life. * | the 4 
Bendl vl. In Dower of the Lands of A. her late Huſband, the Tenant plea i f. 
36 rw Bar that A. the Huſband was in full Life at ſuch a Place, et hoc paratu4 Fife 


Ie gc, veriftcare qualitercung ; Curia, &c. the Demandant replies that her Hu 
72 195+ band obiit at ſuch a Place, &c. etieft in ecclefia ibidem ſepultus, et lac 
Moorpl. 55. 4 £ viriſicare qualitercung; Curia, c. Ideo confiderat' eft quod pf 


by s 
S. C. And die: M. (Demandant) doceat de morte, and diftus R. (Tenant) de ut 0 x 
in Dyer a viri, et ſuper hoc Dies datus eft, c. at which Day the Demandant eg wr. 


Caſe is mined two Witneſſes who did not ſpeak directly to his Death, but any! 

| neg alarg their great Intimacy with him, and his being gone beyond Sea for! Put 
of the Ne- Religion, and that they had not heard of him in Seven Years, and col 
mandaut's cluded that in their Conſciences they rather think him dead, and the Tt 


Huſband nant examining no Witneſſes to prove him living, the Demandant b 


was proved 

by on Judgment. 5 

Witneſſes, 5 io | | 

| who agreed in all Points, and at the Day of the Eſſoign of the Tenant he produced twelve Wi 

neſſes de wita viri, who alſo agreed in all Points; and this was held the Srronger Proof, and! 
was barred; for in theſe Caſes the Rule is gui melius probet malius habet. | 


„ mad * 198 rx * + 
2 * ol * * was v Ld 7 ag 4 7 * N 4 - = 


%Pager33 2 (D) Df the Alignment of Dower: 


1. By what Perſons. 


Perk, 36+ F a Diſſeiſor, Abator or Intruder affipr Dower, this is good, and + 
895; 3 '. not be avoided, unleſs they be in of ch Eſtates, by Fraud and Cori 
Tess che Woman, to the Intent ſhe may be endowed by them, or e 1 
508 . Watte, ana then this ſhall be avoided by the Entry of him vi, 


Ss TK 2 


light, though the Aſſignment be indifferently made by the Sheriff after , co. 3o- 

ndoment of an equal third Part. 1 e Cal 

pdg | 5 e 1 Fw. -b. 

ok 15, 39. The Reaſon why ſuch Aſſignment ſhall bind is, becauſe ſhe had a Right to be en- 

aun ved thereof, and might have compelled them as Tertenants- to aſſign her Dower thereof, and 

rn ke not to expect, till the Heir will re-enter or ſue for Recovery of his Right; but if there 
de Covio in her, and yet notwithſtanding this ſhould bind the Heir, it would encourage ſuch 

lence and Wrong to the Heir as would put him to great Trouble and Expence to recover his 

;rht, without any Default in him; but an Aſſignment of a Rent out of ſuch Lands by them ſhall 

t bind, becauſe de Jure not dowable of ſuch Reat, vide Peoſiea, 15 . 1 7 


If there be two or more Jointenants of Land, whereof a Woman is Perk. 397. . 
wable, and one of them aſſigned her Dower thereout, this is good, and Co. * 35+ 
all bind the others, becauſe they were compellable to aſſign it in ſuch **% 97: 
lanner; but if one of them had aſſigned her a Rent thereout in Lieu of 
lower, this hall not bind the Reſt, becauſe they could not be compelled to 

y Suit. | 7 * | 1 | 
1 on Huſband makes ſeveral Feoffments of his Land to ſeveral Perſons, Co. Lit. 35+ 
nd one of them endows the Wife of the Feoffor of his Part in Satisfac- N 18. 

a on of all that ſhe ought to have of the other Feoffees, and ſhe accepts it, 8 


es good; but yet they cannot take Benefit of it, becauſe Strangers TY 
ot uu ereto, and cannot plead it, nor have any Means to bring the other into 
Ton court to plead it; but if the Heir aſſigns her Dower in Satisfaction of Dower 


e cou r of his own Lands, and the Lands of the Feoffees, then if a Writ of x 
hover be brought againſt the Feoffees, they may vouch the Heir, who may 

ent, M plead this for his own Safety, leſt they recover in value againſt him. (a) Per 

the Alence himſelf may plead this Aſſignment by the Heir. Jide Co. Ent. 172. and Cro- Eliz. 842. 


pleads If the Huſband ſeiſed of Lands in Right of his Wife, or jointly with his Perk- 399- 
Vife, of Lands whereof a Woman is dowable, aſſigns the third Part of the 228 
me Lands to the Woman for her Dower, this is good; and ſhall bind — 8 
1 W = Wite, although the ſurvives him, þecauſe they might be compelled to 
by Suit. | t f | 
None can affign Dower but thoſe who have a Freehold, or againſt whom Perk. 403- 
. Writ of Dower lies; therefore a (6) Guardian in Socage, Tenant by 404. 
ta Merchant, Statute Staple or Elegit, or Leſſee for Years, cannot Ss. Tit. 35. 


. oj e bovwer, for none of theſe have an Eſtate large enough to anſwer the Brook 63 
the 1 antiff's Demand. | Wt Mo 
dant 0 Co. $7. Co- Lit. 38. b. 39. 8. Co. 16, 17. F. N. B. 148. But 77 a Guardian in Chi 


| | 3 
gk be have but a Chattel, Joy: after his Entry into the Land aſſign Dower ; for which vide 
+141. Rob Abr. 682. Co. Lit- 35, 38; Brook 20. 9 Co. 17+ 2 Inſt. 26. 


if, aul 1 Of the Manner; and herein of aſſigning it by Metes and Bounds, „Page 134 


If a Woman be dowable of Land, Meadow, Paſture, Wood, Sc. and Rol, Abr. 
py one of theſe be afligned in Lieu of Dower of all the Reſt, it is good, 683. 

bough it be againſt common Right, which gives her but the third Part of 1 4 
Ka; tor the Heirs Enjoy ment of the Reſidue ſufficiently accounts for her * 4 

le to what ſhe has. 8 Fg | | i n 


„ 4 
by the Sheriff in ſuch Manner is good, ſo it be equal in — nol 


lf Woman be dowable in three Manors, and accepts of the Heir one Rel Abr. 
thoſe Manors in Lieu of Dower in all the Reſt, this is good, though $83- 


d Cori m common Right, which giyes her but the third Part of each Writ of 
Jede! | 3 2 700 


dar b cannot return that de delivered the PDemandant one of the Manors in Recompence of her - | 
| "I 


D O W B X. 


Perk. 407- If Lands whereof a Woman has no Right to be endowed, ors Rent o 
Co. Lit. 34- of ſuch Lands, be aſſigned in Lieu of her Dower, yet this is no Bar to 
4 Co. 1. to demand her Dower, for ſhe having no Manner of Title to thoſe Land 


s We 
na rh cannot, without Livery and Seiſin be any more than Tenant at Will, whk It 
ks if che is no ſufficient Recompence for an Eſtate for Life, which her Dower xy wer: 
Ret her „ oO „ : OY Be br be ov. 
granted by : 9 5 Hobs % „ en en letes 
indenture, then it works by way of Efoppel ; fo if by Deed Poll, or by Parol, and ſhe agrees u (1c 
und accepts the Rent, ſhe is concluded; vide Perk. 410. Dyer 91. pl. 12. In Dower the Tens 

pleads in Bar Aſſignment to her of a Rent out of the ſame Land for Life, Virtule eujur ſhe wy _ 
in Dominico ſuo ut de Libero Tenemento, Nc. But for not alledging that he was ſeiſed of the Lax þ 
the Time of the Aſſignment, ſo that he might grant ſuch Rent, it was ruled againſt him, Die ** 
361. pl. 11. Beamond V. Dean. Leon. 10» 8. C. 3 LF 19 : 205 eh | 1 A 
Moor, pl. Fig [7 Dower the Tenant pleads that he hath aſſigned to her, In Recompence it 
167. of her Dower, 20 Buſhels of Wheat yearly out of the ſame Land for H *** 


ger 91. in Life, and held a good Bar, and in the Nature of a Rent; but Sheep bg 


9% F Horſes, Sc. aſſigned in Recompence of Dower are no Bar, becauſe they 
neither Iſſue out of Land, nor are of the Nature of Land. 
Moor; pl. A Woman recovers Dower, and hath a Writ to the Sheriff, who retun 
928. that he hath delivered 84 Acres to the Demandant of the Land mentions 
in the Writ, and after a Scire facias is brought, ſuggeſting that 60 Ach 

of the 84 aſſigned to her by the Sheriff are a Stranger's, not mentionel 

in the Record, and therefore ſhe ought to have a new Diviſion ; the Te 

nant ſays that the other 24 Acres were Parcel of the Land recovered, auf 

that ſhe had entered and accepted the 24 Acres; and upon Demurrer it na 


1 - 


- adjudged, that ſhe was barred by her Acceptance an Entry into the 


„ | 1 
Rol. Abr. A Woman intitled to Dower cannot enter till it be aſſigned to her, u rhaps 
681, ſet out either by the Heir, Tertenant, or Sheriff, in Certainty. 
er 343. V . 
.. ante Brook 16. Co. Lit. 33. b. 37. a. b. And the Reaſon ſeems to be from the Paul 
every one is preſumed to have for themſelves and their own Intereſt ; and therefore the Lay wi 
not allow her in ſuch Oaſe to be her own Carver; another Reaſon may be for the better Direch An 
of Straogers, that they might more certainly know againſt whom to bring their Precipe, which th 4 
cannot be ſo well appriſed of, if ſhe might enter privately, and take what Part ſhe pleaſed; þ 0 
ſhe need not ſtay for the Return of the Writ of Habere fatias ſciſinam, nor for the Tecond Judgna av 
Palm. 265, 200. foward. v. Cavendiſh, And though the once refules to accept the Part aſſigued to wh 
by the >heriff, yet may ſhe afterwards enter into it. Dyer 278. | RT 1 e 4 
a 1 8 4 N 1 2 2 + di 
Page r zz The Aſſignment of Dower muſt be abſolute, and not ſubject to bed ect 
Rol-: Abr. feated by any Condition, nor leſſened by any Exception or Reſervation; i Per 
. 082. | the comes to her Dower in the per by her Hufband, and is in, in Conti rece 
Han = d. ance of his Eſtate, which the Heir or Tertenant are but M iniſters or Othcrt E 
2 inſt 153. of the Law to carve out to her; and therefore ſuch Conditions or Reſe Aug 
Hob. 153+ tions are either totally void, and her Eſtate abſoluſely diſcharged from thea 1 4 
Oo. Lit. 34. b. or elſe the Eſtate aſſigned with ſuch Condition or Reſervation is no Br! C0 
2% her Recovery of Dower, in an Action brought for that Purpoſe; as if lene, 
Trees are excepted in an Aſſignment of Lands whereof ſhe is dowable, i eat 
5 Exception is ei. e 1 FR 
Cro. Elz. In Dower the Tenant pleads that he by Indenture gained a Rent ot GE: he 
WE the ſaid Land to the Demandant in Recompence of her Dower, which! der 
Hen. accepted; the Demandant confeſſes the Grant of the Rent, and ber? 2 
worth OH: ceptance, but fays that in the ſame Indenture was a Condition, that i! Wn, 
684. Rent was not paid within ſuch a Time after it became due, that the! $ me 
Cos Lit. 34. ſhould ceafe, and the Indenture be void, and ſhews a Breach; and up A; t 
b. ' Demurrer it was adjudged for the Demandant, becauſe it was pleaded mcs 
1 Brown's Grant; and alſo becauſe it was upon Condition; for Rent aſſigned in I 1 
S. G 39H compence of Dower, and which comes in Lieu of the Land, oughtt0 10 


as abſolute as the Aſſignment of the Land itſelf; and therefore the 0 


K 
on annexed is void or if it thould be good, yet it ts oply annexed to 


wh is a Grapt, and upon Breach thereof the is reſtored io her Writ of 
Lands wer. 1 n N F 4 3 | DI 1 4 * S 0 1 8 1 
which [t-is a Rule, that when the Wife brings a Writ of Dower, and re- abe At 


werd, the Sheriff ought to aſſign it by Metes and Bounds, if the Thing 
ys may be ſevered ; | . if the Sheriff does not return Seiſin by an Abr. 
tes and Bounds, it is ill, (a). unleſs Cloſes certain are rn by Name, Co. Lit. 34. 


es uch a Manor which is known, and certain, in Lieu of Dower of other Bendl. 87. 
Tenn anors, 5 1 „ V W0”ł.meen A #1 9 But an Aſ- 
he wh 3 | ER” I : n 145176 1 | N | nment, 
Len in a different Manner, by the Conſent of the Demandant may be good. Fide, Rol. Abr. 683. 


0. Eliz. 310. (@} For this vide Rol. Abr. 683. Perk. 332. Brook, 72. Co. Ent. 171. 
Upon Recovery of Dower, and Seifin awarded, the Sheriff returns, that Fe Keb. 
> had affigned to the Demandant for her Dower of a Houſe the third Part A gberit 
f exch Chamber, and had chalked it out to her; and this was held an idle Fane Hes 
ad malicious Aſſignment; and he was committed for it, for he ought to jor refuſing 
ave alligned her certain Chambers or Rooms thereout, Gc. 9 0 a ___ 
| | 1 A equal Allot- 
it of Dower, and taking 60). to execute his Writ of Execution, and an Information. hea againſt 
m; and Verne 218, 219. 2 Chan. Ca. 160. 'I'hat Equity will relieve againſt; a partial and frauduleut 


0A N Ugument of Dower by the Sheriff, 
the Le The Wife of a Tenant in Common ſhall not be endowed by Metesand 3 2 
ed, u unds, for ſhe being in pro tanto of her Huſband's Eſtate, cannot have it 149. 


other Manner than he himſelf had. | = i n 
34. 37+ and 


2 Brownl. 127. and 4 Lev. 84. Sutton v. Rolf, in which Caſe it was adjudged that a Wiit of Lower 


Ill lic againſt the Heir of a Tenant in common, beſore Partition for otherwiſe they might 
caps make no Partition at all, aud fo deſeat the Wiſe of Dower, £8 | FONT 


3. By what Court. 


Law u | | 2 500 | 
_ an Aſſignment of Dower by Commiſſion die dote afignanda out of the Oro. Elis. 
(ed: , burt of Wards was held no Bar of Dower at Common Law, but it ought * 4 
judge have been by Writ de dote affignanda out of Chancery, the Juriſdiction Stainfeld 1 
ned do wich Court is not given to the Court of Wards in ſuch Cafe by 32 H. Uxer v. Vf.. 


. : | | Bindon. 
* dir Thomas Arundell being attainted of Felony, and his Wife's Dower *Page130 


to be c ed by Act of Parliament, the brought her Writ of Dower againſt the Earl Dyer 303. 
tion; Pembroke, and he making Default after Appearance, 'a Termor prays to Lady Arua- 
Conti kceived, and ſhews his Leaſe after the Coverture, c. and the Attain- eee 
W. Sc. and that E. 6. granted a Commiſſion under the Seal of the Court 4 3. 2. = 


Auzmentations, to aflign the third Part of the Land of the ſaid Sir Tho- cord de cet 
om ther { undell to his Wife in- Dower; and ſlhiews further that, by Virtue of Ca/e, and 
Commiſlion, the third Part of the Rent reſerved on the ſaid Leaſe was 2 Mod. 18. 
ned to her, and this Aſſignment confirmed by Letters Patent under the © cus 
at deal, and ſhews her Agreement and Acceptance thereof, and faid that | 

dult was by Collufion to defraud him of his Term; and in this Caſe it 

6 held, 1/f, That the Court of Augmentations had: no Power to aſſign 

"er to the Demandant or any other Woman, but it muſt be in Chan- 


4 my N. 24h, That the Aſſigument of the Rent was not warranted by the 
"the le mouſion, and then the Confirmation could not make that good which 


' merely void; and it was adjudged for the Demandant. 
A to endowments in Chancery, it appears by our Books, that in former Stanf. Prer. 
nes the Widows of Tenants which held of the King in capite, whoſe 16. 
TW in Ward to the King, were to ſue in Chaucery- by Petition for B.. B. 164. 
Dover; andafter Office found that the was the Tenant's Widow, then 1. 66, 
. ſhe 2 Inſt. 18. 
Keilw, F 33 


Þ O -mãu 8, 


Brownl.r26, ſhe was to make Oath in Chancery that ſhe would not marry again with 
Co. Lit. 38, the King's Licenſe ; and upon that there went a Writ out of the Chance 
b. de dote affignanda to the Eſcheator, to aſſign her Dower of the third Pan 
9 3 17- all the Lands whereof her Huſband was ſeiſed, Sc. but if the Heir ws, 
7 n 43- of full Age at the Time of the Tenant's Death, and the King had 1 
| Lands only for his Primier Seiſin, then could ſhe not ſue in Chancery, led 
_ cauſe the King was not then Guardian, but had the Lands only to fy 
ſpecial Purpoſe; and therefore to Remedy this, was the Statute de as 
gativa Regis, cap. 4. made, which gives Power to the King to aflign Do ber 
to them, though the Heir were at full Age at the Time of the Ten de 
Death; but this Power was not ſo abſolutely lodged in the King fo as toe 
. clude them from ſuing at Common Law for their Dower by Reaſon of Ho 
Mords , viduæ illæ valuerint, which left them at Liberty in ſuch CA 
either to ſue to the King in Chancery, or if they thought ht to ſue the 
in the Common Pleas ; but if the King had committed the Ward 
another durante minore Mitate of the Ward, then alſo at Common Lay d — 
Widow had Election to ſue either to the King in Chancery, becauſe n 
withitanding ſuch Commitment he ſtill continued Guardian; or ſhe mig 
ſue the Committee at Common Law, and recover againſt him, with Pot 
making the King a Party by Ayde Prior, or otherwiſe, which was ordne 
by the Statute of Bigamis, cap. 3. for avoiding of Delays in ſuch Caſes, u 
when ſhe recovered againſt the Committee, ſhe took no ſuch Oath as whe 
' ſhe ſued to the King in Chancery; but yet nevertheleſs ſhe could not m 
without the King's Licenſe, it being againſt the Policy of thoſe Tine 

W ſuch Widows to marry whom they pleaſed, ſince then they mig 
ave brought in enemies or Foreigners into the King's Feud, and in ul 
King's Cale the Fines for Alienation ſtill continued. 
Stanf. Prer. Another Prerogative the King had in thoſe Times, that if the Heir WP e 
41. his Tenant in capite ente red before Livery ſued, this was looked upon 2 
—_ Intruſion, and his Wife loſt her Dower by it, by the expreſs Proviſon 
(6 Prerog. Regis, cap. 13. but this was meant only of Intruſion after Ones ©": 


F. N. B. 149. found, which gave the King a Title; for if he entered before Office fout "7 
and died, his Wife ſhould be endowed. 0 | N l 


Ho c. afl 


— 


*Pager37 (E) Ahere the ite ſhall have her Election WL... 
be endowed of one Thing oz another; and wh) « 

ok both: and hezein of Endowment de Novo, 4 en 
the Dos de Dote. 


Perk-318,. IF the Huſband ſeiſed of Lands in Fee exchange the ſame Lands wulf on. 
319. Stranger for other Lands, and die, the Wife hath Election to de one 
"a 2 dowed either of the Lands given or taken in Exchange, becauſe ber H 
„ 3 pband was ſeiſed of both during the Coverture, but ſhe ſhall not have Do 
- of both, for that would be unreaſonable. | 2 
Leon. 285, , Huſband ſeiſed of Lands in Right of his Wife, they both join in 
| change of thoſe Lands with a Stranger for other Lands, which Echte, f 
is Executed; then the Huſband and Wife alien the Lands taken in I, to 
ng by Fine; and two Judges held the Wife after the H or 
Death might well enter into her own Lands, notwithſtanding the "WW: ... 
which was of the other Lands, and reſembled it to the Caſe in Be. 
where the Huſband after Marriage made a Jointure to his Wife, audi 
they both levied a Fine came ceo, c. thereof to a Stranger and his He 


AD ARO Wonka 


| this was adjudged no Bar of her Dower, becauſe the Election to claim 
. ature, or Dower, is not till after the Huſband's Death; and in the prin- 
| Par; l Caſe Judgment was given for the Wife. „ | 
If Lord and Tenant are by Fealty, and 12d. Rent, and the Lord takes Perk. 320. 
hai of Wife, and after purchaſes the Tenancy in Fee, and dies, his Wife hath | 
Aion to be endowed, either of the Seigniory or the Tenancy, becauſe 

- Huſband was ſeiſed of both during the Coverture; ſo for the ſame 
leaſon if the Huſband ſeiſed of a Rent-Charge in Fee purchaſe the Land 
n Do /hereout the Rent is iſſuing, and die, his Wife at her Election may be 
W. owed either of the Land, or of the Rent, and the Huſband being ſeiſed 


a bob doth, during the Coverture, cannot by his own (a Act alter the Wite's ( But if 
n of ti yower. _ | | | | i ; ide Tenan- 
ch | | | - | | | 1 cy eſcheat 
the l be AQ of God, as by the Death of a Tenant, ſhe ſhall have Dower” of the Tenancy only. 
raſhip erb. 3215. pole, Sf 3 Wh | 5 8 | | 85 
auſe n } The Reaſon is, becauſe the Seigniory is determined, during the Coverture by AR of Law, 
he mig i it is not any Diſadvantage to the Wife to be endowed of the Tenancy, for if ſhe be put out 
withol Poſſeſſion of Part or all, by more ancient Title, the Seigniory ſhall he revived in Part or in all, 


' 2; wh If the Huſband ſeiſed of Lands in Fee makes a Feoffment thereof to a Perk. 324. 
ot mn ranger in Fee, rendering to him and his Heirs 3s, Rent, with Clauſe of 
Times WWWitre!s, and dies, and the Feoffee endows the Wife of the Feoffor of the 

a bart of the Land for her Dower, ſhe ſhall hold it diſcharged of any 
et, and the whole Rent ſhall iſſue out of the Reſidue of the Land, 

cauſe the Wife ſhall be endowed of the beſt Poſſeſſion of her Huſband dur- 

e Heir ne Coverture; and the Huſband had the Land diſcharged of the Rent 
don r the Coverture; and yet becauſe he had alſo an Eſtate in the Rent 
wide ring the Coverture, it ſeems ſhe may be endowed of that, if ſhe think 
ter Of and waive her dower of the Land; but the Rent reſerved on the Fe- 
ce foul ment is no more a Bar to her to demand Dower of the Land, than if none 
il had been reſerved, if ſhe chuſes the Land. Do 
In ſome Caſes a Woman ſhall be endowed a-new ; as where the Lands, Perks 41g. 
'. aligned to her for Dower, are lawfully evicted by elder Title; and F. N. B. 
refore if one be ſeiſed of two Acres by good Title, and another by Diſ- 15 _ 


n : Y i 5 
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lin, and marries, and dies, and his Wife is endowed of the Acre had by 4 Go. 8: 


jon ſeiſin, and after the Diſſeiſee enters into the ſaid Acre, and ſhe ſhall be 
| whe lowed of the third Part of the two remaining Acres; ſo if the Diſſeiſee 
ſuch Caſe had recovered the Acre againſt the Wife, -ſhe ſhould have 
o, . endowed of what remained, and the Entry or Recovery being by Title 

u to her Title of Dower, it is as if her Huſband had never been 

eiſed thereof; and therefore ſhe ſhall only recover the third Part of what Page 138 
+ a % and not a full recompence for the Acre loſt. | | | 
to de one ſeiſed of two Acres in one County marries, and enfeoffs a Stranger Perk. 324, 
Hoes ot Acre with Warranty, and hath Iſſue, and dies, and the Iſſue enters Rol. Abr. 
2 wrote Acre, and the Wife brings Dower againſt the Feotfee, who * FED 
| | es the Iſſue as Heir, and he loſes by Default; and thereupon the Wife 9 Co 75 : 
a conditional Judgment, viz. againſt the Vouchee: if Sc. and the * * 


- ink 

mY | _ :ues Execution againſt the Heir, and after is evicted by elder 

3 de me tall have a Scire facias upon the firſt Recovery againſt the Te- 

Huſtas 8 be endowed of the two Parts left; alſo _ ſuch Eviction ſhe may 
% bed de novo againſt the Heir; and the fame Law, if the endow- 


M V4 10 Chancery. 


2 l > the Dos de Dote, if there be Grandfather, Father, and Son, and 1 ail 


er, after his Death, the Son endows the Grandmother, the Mo- 4 Co. 122. 
dot be endowed of the Grandmother's Thirds after her Deceaſe, Buftard's 
5 Grandmother's Dower defeats the Deſcent to the Father, and To. | 
2s -*nce the Father was ſeiſed of no more than two Thirds of that Rol. 1 5 
| Land; 673. 


* 4 


20 * „ £9 "ay , 
DO W E R 
. * + * | : * 


Co. Lit. 31, Land; and therefore the Wife of the Father was intitled to a Tit y 
42. a. theſe two Thirds only, and no more; but if the Grandfather had enfeofyy 


the Father of the whole Land, and died, and the Grandmother had be þ 
..* endowed, either by Recovery or Aſſignment, there the Mother ſhould E the: 
endowed of the Grandmother's Third after her Deceaſe, becauſe by th icer 


Feoffment the Father was ſeiſed of the whole Eſtate, which gave a Tiieu 
his Wife toibe endowed of that whole Eſtate; and though the Grandny. 
ther recovered one Third out of that Eſtate during her Life, yet ſuch Re 
very doth not defeat the Operation of the Livery, ſince by that Com 
ance the Reverſion of that Third is claimed; and by Conſequence the M 
ther ſhall be endowed of that Third when it falls in Poſſeſſion, ſince the 
Father was actually ſeiſed of it during the Coverture, by Virtue of {ug 
Livery. If there be Grandfather, Father and Son, and the two firſt di 
and the Mother is endowed by the Son of a Third Part of the whole, either 
by Aſſignment, en Pais, or upon a Recovery in a Writ of Dower, and tie 
- - -- Grandmother brings a Writ of Dower againft the Mother, and recover, 
ihne leaves the Reverſion in her; for the Dower was veſted in the Mother 
by the Aſſignment or Recovery, and is only defeated during the Life of ti 
Grandmother, whoſe Eſtate as to the Mother is leſs than her own Eſtate; 
and therefore the Reverſion is in the Mother, and ſhe after the Gran 
mother's Death may enter into that Third recovered from her ; and by 
* Conſequence the Heir may re-enter into the ſecond Dower afligned to tb 
Mother, upon ſuch Recovery againſt her by the Grandmother ; for fe 
Cannot have both. of | 
Rol- Abr. A. ſeiſed of Land marries B. and aliens to C. who marries D. and the core 
677- aliens to E. and dies, and after D. is endowed, and then B. hath Done 
aſſigned to her of the third Part of all the Lands, and brings a Pre 
thereof againſt D. who vouches to warranty E. who counterpleads upon the 
Matter, and ſays that D. ought not to be endowed, quia non poteft habe 
Dotem de Dote ; and adjudged accordingly. © 


ro. 1 _ 1 & 3 1 1 


„page 3a (F) IU hat ſhall be a Bar of Dowez, and what 
not; and herein ok Acts done or ſuffered by tt 
| Þuſband ſolely, or by the Huſband and (il 
jointly, or bp the Al ite ſolely, either dnring i 
Eovertuze, or after ; and herein ot Elop em 
and Detinue of Chaztezs, or Heir. 


2 luſt 340, IF a Recovery be had againſt the Huſband by Colluſion, this fhall nd 
no K's I bar the Wite of Dower ; as if the probe be by Confeſſion or Red 
2 dition, which are always underſtood to be by Collufion, the Huſband 4 
ways acting and concurring in obtaining of them; but it ſeems to bun 
been a very great Doubt whether a Recovery by Default ſhould not be 
Bar; and the better Opinion being that ſuch Recovery was a Bar at Cat 
mon Law; therefore the Statute of M. 2. cap. 4. was made, which ordat 
that notwithſtanding ſuch Recovery by Default, &c. pleaded, the Tenanl 
mall moreover in Bar of the Dower, ſhew his Right to the Tenements 
covered; and if it be found that he had no Right, then ſhall the Demut 


| Db Oo w E R. 8 | 
zt recover her Dower, notwithſtanding ſuch Recovery by Default agginſt : 


ird 

* ber Huſband. „ £ Er 0 ; 7 ED 2 ö | 
| be By the Statute V. 2. cap. 4. it appears, That if the Recoverer had Right, Perk. 379, 
ui pi then the Wife is barred, therefore if the Heir of the Difſeiſor be in by Pe- gs 1 
nent, and the Diſſeiſee enters upon him, and mar ries, and the Heir of the o et 
itlew Diſſeiſor recovers by Default or eddition ina Writof N in Nature of 80 ff e 
am ao Aſſiſe, and the uſband dies, his Wife ſhall not have Dower, becauſe Huſpand 
ehe, who recovered, had Right to the Poſſeſſion by the Deſcent; aliter if make a 


nail this Diſſeiſin, Deſcent, Sc. were after Marriage, becauſe the Huſband was Veoh 
eeiced before of a Rightful Eſtate during the Coverture, whereof his Wife ditkeile 8 
ce bad Title of Dower, which cannot be defeated by the Diſſeiſin, Deſcent, and peotfee, 


f WM Recovery, which all happened during the Coverture. 7., \y . whnongn 
3 1 ; | 1 - vers an Al 
70 lle againſt him, the Wife ſhall not falfifv this Recovery directly, but ſhe may lay that long Timna | 


before her Huſband was ſeiſed, gue lui Dower poit, &c. Brook 24, 38 


Covers If a Recovery be againſt the Huſband by Verdict, the Wife ſhall not fal- 2 Init. 349. 
otrr Sf, in the Point tried; but ſhe may ſay that he might have pleaded a bet- Perk, 384. 
: of tie: -: Plea, viz. a Releaſe of all Actions, or of all the Right of the Demand- bers hs 
ant; or ſhe may confeſs and avoid the Recovery, but cannot falſify in the 383, which 
Point tried againſt her Huſband. 8 7 ſeems cont. 
If in a Præcipe, brought againſt the Huſband, he lofes upon a dilatory | 
te rien, as upon Nan Tara frag gore, Miſnomer of the Town, Sc. the k. 0. 
Wife may falſify upon a Writ of Dower brought, by ſhewing that the 38s, 386. - 
Demandant had no Right; but if he had Right, ſhe cannot lig the Re- A Recove- 
nd theo overy, by ſhewing that her Huſband might have pleaded Jointency, fl. 28 
Miſnomer, c. for theſe would have been only in Abatement of the Wrat, Ade the 
and make nothing to the Right; but if ſhe ſhews that ber Huſband was Wife, 
pon te renant of the Land recovered, and that the Demandant had no Right nor Perk. 389. 
Cauſe of Action, but jointly with a Stranger, which Stranger by in Cur Il the Huſr 
pralat' releaſed all his Right to the Huſband before the Action brought 3 


in Mort- 


this is it i Falſification of the Recovery for one Moiety of the Land main; and 
on, np | the 
enters, Q: 


15 WE | Whether this be a good "a Perk. 353. 
+ If the Huſband levy a Fine with Proclamations of his Lands, and dies, ge 


wi us Wife is bound to make her Claim within five Years after his Death; ab 
p Kherwiſe the hall be barred of her Dower; for though her Title of Dower gg. 3 aſe 
Gu not conſummate at the Time of the Fine levied ; yet it being initiate 216, Hob. 

e Ma and Seiſin of the Huſband, the Fine begins to work upon 265. Moor 


tpreſently after the Huſband's Death; and if the does not claim it within B. 87279. 

ve Years after, ſhe ſhall be barred. 5 „ | 28 

i ; Fe | | : | 2 Rol. Rep. 

j, 459. all againſt Plow; 353. Vid 3 Leon. 50. By which it appears that though ſhe brouglit 

mall nd Writ of Dawer within tive Years; yet becaule ſne did not purtue it till ix Years were paſt, it 

or Ret & adjudged that ſhe could not by a new Writ revive her antiem Claim, which was barred by the 
df Years lapſed after the Huſband's Death; and it was held that Aſſignment of Dower in the 


not be If the Huſband and Wife join in levying a Fine, or ſuffering a Common Flow. 515. 
5 ecovery, this ſhall bar her of her Dower totally, becauſe in both Caſes Fare u. 


z ord: le 15 examined upon Record by the Judges, as, to her Conſeat ; 70 7 
> Tet Wing nothing in the Lands in her own ＋ * her joinin in lun A 8 . 


"= = to no other Purpoſe, but to bar her Dower, ; but if the Huſband 2). 
Demane led in Fee, and a Stranger levies a Fine to him and his Wife ſur Ce- Brook 77. 
ance de droit come ceo, c. of theſe Lands, and the Huſband and Wife : 
Ve and render the ſame Land to the Stranger and his Heirs; it ſeems the 
vL. II. Fees „ 3 7 AE E ; ; kts Wie 
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marries the and Effect of her Dower during that Tine. 


perk. 352, If Lands are given to the Huſband and Wife, aud to the Heirs of the be! 


a 
D 4O W- OE XR. 


Wife ſhall not be barred of her Do wer, becauſe ſhe'is not examijied in this 
+, _, Cafe, as ſhe is in the other; and therefore, if this Fine fur Grant & Ry. 
er be pleaded in Bar, ſhe may ſay that ſhie had nothing in the Land u 

e HU RITA Ie POST HCS 9h nts WE 
Bulſt. 173. If 2a Jointure be made to the Wife during the Coverture, and after the 

Leon. 285. Huſband and Wife levy a Fine thereof; vet this is no Bar to her Dower 


Dyer 358. of any other Lands of her Huſband's, * becauſe the Jointure being mays he 
after the Marriage, ſhe had Election after the Death of the Huſband to res 
fuſe it, and claim Dower, and not before; and then the Fine, levied of the 

++ Jointtre before her Time for Election of Dower'was come, can be no Bar 
1 for electing of ' Dower when it is come hr  st, 
Perk. 350. If a Woman takes a Leaſe for Life of her Huſband's Lands after hi 
F. N. B. 149. eath, ſhe ſhall have no Dower, becauſe ſhe cannot demand it againſt her. Par 
Moor, pl. felf; and if ſhe takes a Leaſe for Years only, yet, ſhe ſhall not ſue to hay 


777 BA Dower during theſe Years, becauſe it was her own A to ſuſpend the Fruit 


Leſſee for | | 8 5 3 f 1 5777 
Vears, and dies, it is ſaid ſhe ſhall have Dower during the Ferm, but it ſhould ſeem ſhe can have no Fruit 
thereof till the Term ended, ſhe having the whole already for Years, unleſs upon Recovery of Dong 


the l erm be merged for the third Part fo recovered iu Dower. ' 


3533. Huſband who dies, ths Wife may diſagree to this Eſtate made during the er ( 
3 Co. 23. Coverture, and then it will be an Eſtate to the Huſband and his Hein 4 rop 
2 by this Initio, and ſo ſhe ſhall have her Dower therrof; but if the Eſtate be made | 
, rojo to the Huſband and the Wife for the Life of the Huſband, Remainder to the 
Women Tight Heirs of the Huſband, it ſhould ſeem ſhe cannot in this Caſe diſagree, 375 
my 5 25 becauſe the Eſtate upon the Huſband's Death is determined and gone. 

their Dower as to Eſtates purchaſed after the Marriage. e 5 be W 


By the Common Law, a Woman could not be barred of her Dower by 
any Aſſignment or Aſſurance to her of other Lands, or of a Rent iſſui A) 
out of other Lands, whereof ſhe was not dowable (except in the Cul | 
of Dower a Offtium Ecclefiz or ex aſſenſu Patris); where ſuch Afiyn- 
*Pager41 ment or Aſſurance made by the Huſband before Marriage or after, or ia 
4 Co. 1. the Heir after his Death; and they were expreſsly ſaid to be in full Bar and ainſ 
Vernon's Recompence of her Dower; yet might ſhe recover her Dower notwith-W; 
Dh . ſanding; for ſhe having a Right to 2 endowed of the third Part of all be 
Ce. Lit. 34, Huſband's Lands veſted and fixed in her immediately upon the Maria 
36. and the Huſband's ſeiſin thereof, this Right like all others could not be 
Brook- 95. transfer red or extinguiſhed, but by a Releaſe thereof; and if no ſuch Re- 
2 Brownl. leaſe were made, it continued ſtill in being, for Want of the proper Mea In I 
Pidiplus Tito deſtroy it; and if it ſtill exiſted, her Remedy was open to recover 20d 
tle Fointure. reduce it into Poſſeſſion. or VVV 
Moor, pl, One deviſes Lands to his Wife during her Widowhood, and dies, fit 
103- Co. marries again, and brings Dower; and this Deviſe was pleaded in V8 i \ 
Lit. 36. b. and it was held no Bar. ½, Becauſe a Will imports a Conſideration i 
itſelf, and cannot be averred to be in Bar of Dower, without it be ſo a. 
7 0 0 2dly, Dower cannot be of leſs Eſtate than for Life; and a thirl 
Reaſon may be, becauſe her Right cannot be barred by collateral Recos 


| "BME. -. 1 e 5 | ; 
ro. Eliz. In Ejectment the Caſe was, that a Man deviſed his Land to bis Wie 


# 


I. 
. 8 


4 Co. 4. 


128. till his Daughter M. ſhould arrive to the Age of 19 Years, and after to K 
. in Tail, Remainder over in Fee, and deviſes farther that M. ſhould pi 
x Eq. Caf, after her Age of 19 Years, to his Wife 12/. per Aunum in Recompan th 


Abr. Title of her Dower ; and if ſhe failed in Payment, that then his Wife ſoul 
Dower B. bave the Land for her Life; the Wife, ore the Daughter came to the 
1 e N : ag 

291. 


tion 
e ſo 0 
a third 
Recon- 


is Wik 
r to 
ld pays 


mper 1 


. hould 


* 


to the 


Pot the other. 


oth, hecauſe a Leviſe implies a Conſideration ; but if it be ſaid in Lieu or Recom 


ery. 2 Chau, Ca» 24. 2 Vern- 365. Abr. Ca. in Eq. 218, 219- 


Age of 19, brought a Writ of Dower, and recovered a third Part, and 

iner the Daughter came to 19, and for Non-payment of the 127. the 

Mother entered; and the Queſtion was, whether her Entry was lawful ; 

and argued that it was, and that by bringing her Writ of Dower ſhe had 
not waved the Benefit to have the Lands by the Deviſe, "becauſe then ſhe” 
Mad no Title to it, but her Title accrued after for Non-payment of the 


120. But it was adjudged, that ſhe having recovered a third Part in Dower ' 


he ſhould not have the Rent by the Will; for it is againſt the Intention + 

the Will that ſhe ſhould have both, and the Acceptance of 'one is a Waver 1 
One ſeiſed of Lands in Fee held in ar and of other Lands in Tail Dyer 220. 

held in capite, deviſes by Will in Writing the third Part of all his Lands to 4 Co. 4. 

bis Wife in Recompence of her Dower, and dies; ſhe enters into the third 

part of the Fee-ſimple Lands without bringing her. Writ, of Dower ; and 

deld that ſhe-was barred. from claiming any more. Tr e rotate 
A Man marries an Orphan of London, who had a great Portion in the 2 Vent: 34% 

Orphan's Court there; the Huſband dies before taking of it out, but Phaſant's 


akes his Will, and deviſes this Money to his Wife, provided that the Chan. at 
hould not claim her Dower, and yet after his Death ſhe brought her 181. _ 
Vrit of Dower ; and thereupon 4 Bill was brought in Chancery to have 2 


er releaſe her Dower, or renounce the Deviſe, and for an Injunction in 

he mean Time, but could not prevail, the Money belonging to her in 

er own Right, by the Cuſtom, for want of the flutbands Itering the 

property thereof; and tho' he had, yet it was admitted it would have 

en no Bar of Dower, being totally collateral thereto, though it ſhould | 

tem ſhe would in ſuch Caſe have (a) forfeited the Money by ſuing for , rande 

{abode „ * ” e En e 

re deviſed to a Woman, without ſaying in Lieu or Satisfaction of Dower, . yet the Wife ſhall have 
of Dower, there 

| adjudged in Chan- 


he Wife cannot have both, but may wave which ſhe pleaſes; and this has been 


A Woman had Title to Dower of Lands, whereof one is Tenant for 

ife, Remainder to another in Fee; the Woman releaſes to the R. 
mainder-Man all her I. of Dower; this is a good Bar in Dower brought *Page 1 ( 
inſt the Tenant for Life, though ſhe had no preſent Cauſe of Action Co. 113. 
ninſt him in the Remainder, till after the Death of the Tenant for Life; Co. Lit. 265. 
of a Releaſe to Tenant for Life, he in the Reverſion or Remainder ſhall & Co. 1. 
ile Advantage thereof, becauſe her Dower accrues not only out of the Eſ- 2 
te for Life, but alſo out of the Reverſion or Remainder, and both as wo N 
dogs any one Eſtate; ſo that if ſhe diſcharges either, the diſcharges the 
Dole. * * * SE a | | | ; 4+ 

ln Dower the Tenant pleads a Releaſe from the Demandant to ſuch Cro. Jae. 
one Tenant in Poſſeffone tenementor prædid“ exiften', and becauſe not 1 

| that he was Tenens liberi tenementi, it was held no Plea; and ad- op. 899. 
aged for the Demandant ; for a Releaſe of Dower to Tenant for Years, 

Fat Will, can be no Bar of Dower, becauſe ſhe cannot demand it againſt 

LOR of | ; 


It Woman pretends herſelf enſient by her Huſband, when in Truth ſhe 

dot; by which the Heir is diſturbed of his Inheritance; ſhe ſhall loſe n= on 
[Dower if ſhe acknowledge it before the Juſtices. e may admitt 
5 of ſo many 


* Cuſtom of ſome Places the Wife ſhall be barred of her Dower, Davies gb. 
receives Part of the Money for which her Huſband fold the Land, Brook'$3- 
7 i 85 L 2 e eee whereofßfß 


Delendant cannot give in Evidence any other Elopement but that pleaded. 


4 Widow marries, . ſhe. ſhall, have n Dower of her ſecond Huben na 
2 Inſt. 438. Lan A. 6 | | ſie 


a S865 16 „ B % HEH PETS 145-47 0 
Co. na. 5.80 Elopement, this was no Bar of Dower at the Common Law, thy 


F. N. B. 150. 4 | 
Rab Abr. nale of M. 2. c. 34. it is expreſsly provided that in ſuch Caſe the Wit 


a) The ; al 75 By e ö f 1 ; 
inſt her Will, yet if after ſhe. conſents and remains with the Adulters 
ordsofthe fle | 136 5 


6 10 826 . 3 70 „ 25 3 0 . : ; 
Perk. 334. If a Woman be raviſhed, and remain with the Raviſher againſt h 


| _ 13. Will ſhe ſhall not loſe her Dower; but if after ſuch Raviſhment ſhe ca =o 
Rol. Abr. Far to remain with him, ſhe ſhell loſe it ; ſo if ſhe voluntarily goes a tm 
680. from her Huſband, tho' ſhe remain all her Life / time with the Adulte col 
2 Inſt. 136. againſt her Will, or if ſhe remains not with him, but he turns her amy” | 
Co. Lit. 32. yet ſhall ſhe loſe her Dower but if ſhe be reconciled as the Statute ordain 7 
1z Co: 23- then ſhe ſhall be endowed, tho? the Huſband aliened + the Land inthe aH! 
VVV Al 
c in 
un 5 the Manors or Lands of her Huſband, ſhe ſhall loſe her Dower. 2 Inſt. 436. But vide be 
„F. N. B. 150. Rol. Abr. 680. cont', For the Huſband,is to take Care that none ſuch live then or 
if the Huſband, be reconciled by Church Cenſures; yer ſhe ſhall loſe her Dower, but Cohabitation if f 
"Gent Evidence of a Reconciliation. Rol. Abr. 680. _ 3 is M 
j r EE; e t ca 
55 + Co. Lit. does not warrant this Part of the Poſition, - har 
| „ ter e 34067 4 33 Det 
2 a laſt, 433. If a Man grants his Wife with her Goods to another, and ſhe lives v oe 
Fob r. che Grantee all the Life-time of the Huſband, yet ſhe ſhall loſe her Doy 
Dyer yos. er, by Reaſon of living with him in Adultery; in that Caſe where {ui et 


i} it did not amount to a Licence; or if it did; that it was void. 3d, Ti 
After the Elopement there ſhall be no Averment admitted quod m fuit 
lterium, tho' the Grantee and the Woman married after the Huſban 
page 143 Death; and though in that Caſe they brought Sentence of Purꝑation? 
5 the Adultery from the Spiritual Court, yet it was not allowed againſt ſu 
' /Prumpnoh: ©; 5. 6: | THE JC 

br. If the Huſband's Relations keep him from his Wife, ſo that ſhe does! 
know what is become of him, and give out that he is dead, and tt 
upon to procure her to releaſe all Marriages and Intereſt which ſhe cani 
in him as her Huſband, and alſo perſuade her to marry again, which! 
does with one who has Notice that her firſt Huſband is alive, but ſhe he 


* Margine- Grant was pleaded, it was held; ½, That the Grant was void. 24, Menu 


i 


has no Notice of it; tho' ſhe lives in Adultery with this Man, andi $ 
baer Huſband be not out of the Realm, nor beyond the Seas, ſo that br 
ougght to have taken Notice of his being alive, yet becauſe ſhe 0 6e. . 
Virum ſponte, as the Statute ſays, but by Perſuaſion of his Friends, . 

knowing herſelf but that he was dead, this is no fuch Elopement # # 

3 bar her of her Dower. | | | el 
00. 17,18. It is a good Plea in Bar of Dower, that the Demandant detains from! I 
low. 85. Heir ſuct arters, . them in Certainty, unleſs they are in 41 \ 


3 ſcaled, or Box locked ; and then ir is ſufficient to ſay that the detains f 


ET D 06 W 1. 


5 


dim ſuch Bag or Box of Charters; and if the Bag or Box be open, then he 


Co. 75. 


muſt ſhew the Charter in certain, and after ſuch. Plea he muſt add, that if ieh arr 
ie will deliver them to him, he is, and always hath been ready to render 679. 


„ber Dower; and upon this if ſhe delivers them ta him, the ſhall: have Judg- Brook 1, 4+ 
Ne (0) nb; for her 8 preſently; but if ſhe denies ſuch detainer, and it be 15 47, 47» 
Wien againſt her, ſhe ſnall be barred for ever f and it is to be obſerved, 37, S ff. 
, That theſe Charters ought to concern the land, or the Reverſion of the Hob- 39, 173, 
ulterer Land whereof Dower is demanded, 24h, That ſuch Detainer is ng Bar of 199. 
ncila ower for more Lands than the Charters concern. 3dly, That none can Bendl. pl. 


, . ' yer 37. 
7 Land, tho' he hath the Charters conveyed to him. 155 pl ne” 
1 he Reaſon why ſuch Detinue of Charters is a good Plea for the Heir ſeems to be, becauſe the In- 
| that t eritance by Law is caſt upon him immediately after his Anceſtor's Death, without any AR of his 


oncurtiug ; and therefore he cannot provide againſt the Injury done him by any. Precaut 


end this Plea but the Heir, and not a Stranger, who is Tenant of the vas 


ion or Ca- 


nt whatſoever; but a Stranger, who comes to the Land by Conveyance, and his own Act, ought 
o take Care to have all the Deeds and Writings, neceſſary for the Defence of his Title, delivered to 
im at the ſame Time, or to ſecure himſelf by proper Covenants and if he has not ſo done, it is his 


ſhe con mn. Folly ; and he ſhall take no Advantage thereof by pleading it in Bar of the Demandant's Right, 
es 4 as Janes his Remedy by an Action of Detinue, e. In what Caſes the Heir himſelf ſhall 


6 4+ 5, ogg CE 1 


: 2 * 
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If two Coparceners are of Land, and after Partition made between them 
he Mother brings Dower againſt one of them, ſhe' [the Daughter] may 
ell plead Detinue of Charters, becauſe the Charters:congern her Inhe- 
tance, though they do alſo concern her Siſter who both make but one 


eir. | 


c cannot plead Detinue of Charters, becauſe it may be that the Wife is 


harters for him. © 


conſidered as a Stranger, and cannot plead Petinug of Charters, vide 9 Co. 18, Perk. 358. Dyer 


Perk. 389. 


; ; 4 { La Sadr | N 1 : ene 1 * 75 +4 . Ale 1 1 % ; N \, | 
If the Daughter enter into the Land after her 1 Death, whq left Perk. 366, 
b Wife exfient, and tlie Wife brings Dower agaiuſſ the Daughter as; Heir, Rot: A "Y 
« W 


Abr: 
ent with a Son, who will be Heir, and theręfore may juſtly detain the N . 
Detinue of a Tranſcript of a Fine is not a ſufficient Cauſe 10 detain Perks 3th. 


lives over, becauſe another ranſcript may be had in the Treaſur . Rol 


3h T1 Error in B. R. 5 ö 
un fuit | Ft TR FEEL 1 Hur don v. Hur dun. Comb. 189, 8. c. 
H ban 1% 4% ed 4 Fr „FFF ih as 375 a ; 7 . af Ay or 
— The Guardian in Chivalry may plead Detinue of the Heir, becauſe the Dyer 230- 
gainſt ſu idſhip of him belongs to him, but he cannot (plead Detinue of Char- 2 $2. 5 

: EIK. 300 


becauſe they belong to the Heir for Defence af his Inheritance ; 


ie does the Reaſon why he js allowed to plead: Detinue of the Heir in Bar of 14 1 


| 1 oo fed py PO 
here u betinue of Charters is no good Plea after Imparlance; reſolved upon a. 


Wy * 


ſemurrer to ſuch Plea in the Court of Durham, and confirmed on a Writ sam. 252 


Zou - 


ad 0 wer ſeems, becauſe the Writ of Dower lies only aainſt him during 6g. 
Won e Minority of the Heir; and ſince the Demandant does wrong in de- Brook 47. 


of her Ri ht againſt him, til 
„ andt Ira; likewite that if ſhe will deliver to him the Ward, he hath been, 


ning from him the Wardſbigg it is but reaſonable ſhe ſhould be delayed 677. 


ſhe reſtores it; and therefore he contludes 9 00.467219. 
f 10 Co. 94. 


ſo that X ſill is ready to render her Dower; ſo if the Wife takes away the Ward, S 


x * 

s on vel 'dlivers him to another ſo that the Guardian cannot have him, this e 
tends, | „good Cauſe to bar her of her Dower; ſo if the Guardian comes in 

feng | eee, he may plead the. ſame Plea; and this is a good Plea in 

| 7 Dower ad Oftium Eccleſia, or ex aſſenſu patris ; if the Wife does 

ins from! enter, but brings her Writ, claiming it as Dower, whereof ſhe was 

ire in 43 em detata by her Huſband, and in theſe Caſes if ſhe cannot ren 


N the Guardian of what -was moſt valuable, 4iz. the Marriage of 
It 


* 


the Ward unmarried ſhe ſhall loſe her Dower, becauſe ſhe hath there. 


4 


8 2 2 OY SEA, 


Perk. 462 | If a Woman as Mother to the Heir brings him up, and one claims the 
Wardſhipl of him as Guardian in Chivalry, and takes him from her; this 
1 55 no Cauſe for the rightful Guardian to detain her Dower, becauſe ſlie vn, 

))%%%ͤ d V lg 
Perk. 363. If the Mother takes the Heir out of the Poſſeſſion of thoſe who hat 
3 the Education of him, and they retake him, fo that ſhe cannot deliver 
aim to the Guardian, this is a good Cauſe to detain her Dower for th 

Wrong done in the Efſoignment at firſt, when the Wardſhip did notbclon; 


913 5 + See 12 Car. 21 c. 24 As to Wardſhip, OLD ö 
| a 
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(8) Where the Aike hall hold her Dowez kub⸗ Ml - 
Jett to rhe Ehazges ot her husband, and where f 
not; and herein of the Pꝛivileges of Tenant . 
1 Dower, and the Mature of. her Eſtate, ag n 
i680 Alienations made, or Aa ions brought by ar d 
4. Co. 64, 66. E Wife ſhall hold her Dower diſcharged of Judgments, Recogui. 
. 25 age Statutes, Mortgages,“ or any a ee ke 
Mortgagor the Huſband after Marriage, becauſe after his Death her Title, which is nos 
not barred conſummate, has'Relztion to the Marriage and Seiſin of her Huſband, 


'1 of her Dow. which were before the Incumbrances ; but if ſhe joins ina Grant of a Rent 
. if ſhe did by Fine out of ſuch Land, or makes a Leaſe for Years, rendering Rent by 


| $049 + 4a Fine to the Huſband and his Heirs, the ſhall hold her Dower ſubject to a1 
gage. fuch Rent or Term, becauſe ſhe was examined upon the Fine, and by ſuch ſu 
4 17 5 Means might bind her own Inheritance. OW Sy Fog in 
Gan 57a, If the Huſband die indebted to the Crown, yet his Wife's Dower b # 
F. N. B. 150. Law. privileged from any Diſtreſs ; and if ſhe be diſtrained, ſhe may har! K. 
per tout. Writ to the Sheriff commanding him not to diſtrain her, or to re- deliver ite N 
Diſtreſs if any be taken, unleſs uch Debts were contracted befare her Titie . 
of Dower accrued, for then it will be liable thereto; and the Reaſon ſhe the 
aD02 -f: ſhall not be diſtrained for Debts to the Crown, contracted after the Marriage, 12 
ſeems tobeby Reaſon of her prior Title by Relation. ; 
Perk. 330, If the Huſband ſeiſed of three Manors grant 'a Rent-Charge out of 2. 
332. and die, and the Wife hath one Manor aſſigned to her by the Heir in Lie to 
Rol. Abr. of Dower of all the three Manors, ſhe ſhall hold it charged for a third Par 
«7 683, 684. of the Rent, becauſe this endowment was againſt common Right, by which m. 
ene ought to have had the third Part of each Manor; but if the had rec Di 
2 gol vered her Dower, and ſuch Aſſignment had been made by the Sheriff, ſac th 
page 145 ſhould have held it diſcharged, becauſe ſhe * purſued the proper Means a ( 
1 to obtain it clear, and then it is not reaſonable the Sheriff's Act in mile let 
cuting the Judgment of the Court ſhou:d'prejudice her, eſpecially when i he 
Heir is not more hurt by the whole Charge falling upon the two Mano th 
than he would if it had fell upon two Parts of all fa 82 Manors. atl 
Plow. 4t.a, A Wife may demand Dower of a Rent-Charge granted to her Huſband 1 


81. b. and his Heirs without ſhewing the Deed, becauſe the Deed belongs not“ 
her, but her Eſtate is created by the Law. b 20 1 


* 
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Lenant in Dower is allowed by the Statute of Merton, cap. 2. to deviſe 2 Inſt. 81. 
the Corn growing upon the Land at the Time of her Death, of which be- Keilw. 125. 
fore that Statute it was daubted if ſlie might; and the Word Blade there 

extends likewiſe to Hemp, Flax, and other Things, which grow by the In- 

duſtry of Man, but not to Graſs, Trees, &c. which come ſuapte natura. 

In Dower againſt an Infant, who makes Default upon the Grand Cape re- Cro, Jac, 
turned; it was held per tot Cur that Judgment ſhall be given upon the De- 8 82. 
fault, for the Infant ſball not have his Age in Dower,” which being but for 309, 331, 
Life ſhe may be totally defeated of by his frequent Defaults; though ſome 35), 569. 
of the Books ſay, that if Judgment be given upon the Grand Cape before Moor, pl _ 
Appearance, this is Error; /ecus if he appears by Guardian, and after loſeth 465, 1148, 
by Default; for then if any Default be in the Guardian, he ſhall-recdver 1 Rel. 
againſt him in a Writ of Diſceit; and other Books doubt if the Infant ſhall 118. | 
not be allowed his Age in Dower ; but the contrary ſeems the more reaſon- Cro. Eliz, 
able Opinion. | E VVV AT 638. 
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VF Na „„ „ ont e ot nt ee in. Leon. 5g, 
In Error to reverſe a. Fine leyied by the Plaintiff and her Huſband; the rs Jac 


Ueir is ſummoned, as Tertenant, and appears, and pleads that he is within 302. 

Age, and pravs that the Parol may demur; Plaintiff conterpleads the Age, Moor, pl. 
ſhewing that ſhe was intitled to have Dower before the Fine levied, and now 1148. S. C. 
iz barred, of her Dower by this Fine, which is erroneous, and ſets forth the enen 
Errors, and ſeeks to be reſtored to her Writ of Dower; but upon De- nag 
murrer and ſolemn Argument it was held in this Caſe, that the Parol ſhould 
demur. a 5 5 JFF. 


(Y) To whom the Tenant in Dower chall be atten- _.. 
dant, and bp what Services. 8 
ND here the Rule is, that the Dowreſs is to be attendant to the Re- Perk. 424, 
verſion dependant upon her Eſtate, for the Services which were paid * | Kat 
during the Life of her Huſband, unleſs the original feudal Contract increaſe p- Js. 
ſuch teudal Services, and then ſhe ſhall be an Attendant for the Services jn mat 
increaſed, t EL | PETIT, Nt n, SN. 
„ 7 0 5 560 | 5 e mall be at- 
tendant to him in, the Reverſion by the third Part of the Services, by which he holds over, yet may 
ſhe be attendant to others and by other Servic-sz and therefore if Lord, Meſue and Tenant are by 
Kn'ghts Service, and 3s. Rent, and the Tenant marries, and dies, his Iſſue within Age, and the 
Meſue ſeiſe thy Ward of the Body and Land of the Heir, and endows the Wife, ſhe ſhall be at- 
tendaiit to the Meſne by 1s. Rent; an if he die during the Minority of the Heir, then ſhe ſhall 
be atteridan? to his Executors in the ſame Manner till the full Age of the Heir, becauſe till then 
the Profirs belong to the Guar.lian and his Executors in their own Right; but for this vide Keilw. 
124, 129, Rol. Abr. 635. Brook 64. wr ES Tu . Es F | 


If he in Reverſion grant it over to another, and the Tenant in Dower at- Perk. 449, - 
torn, ſhe ſhall be attendant to the Grantee by her own Agreement. „ 
t one makes a Gift in Tail, rendering 205. Rent, and dies, and the Donee Co. Lit. 46. 
marries and dies without Iſſue, and his Wife 1s endowed by the Heir of the a, 441, a. 
Vonor, ſhe ſhall be attendant to him for a third Part of the Rent, though Brook 64. 
the Eſtate-tail and the Rent are both determined; for her * Eſtate bein 125. 1 
a Continuance of her Huſband's, and the Donor thereby kept out of Pol- 7 age14 
| milexts letlon for a third Part during her Life ; it is but reaſonable ſhe ſhould pay 
yhen id her Proportion of the Rent reſerved; ſo though the Lord had releaſed to 
Mano the Tenant Donor all his Seignory, yet the Wife of the Donee ſhould be 
Kendant in the ſame Manner, by Reaſon of the Expreſs Reſervation; and 
is a Stranger to the Releaſe. RP 1 e 
c If 
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erroneour, and the Grand Cope was ſuperſeded. Mod. 197. Furnis v. Waterhoufe. 


EE 


Park, 434, If Tenant holds by Fealty, and a Horſe of 4or. Price, his Wife being 
endewedz ſhall be attendant to the Heit by the thifd Part of the 40%. only, 
but if it was of a Horſe to be rendered yearly, ſhe flrould render to the Hen 
f Ter” k 
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2 Inft. 224. |, yarns the Statute of Marlb. b cap. 1a. in Dower unde Nihil habet, rherd 


were Days of Common Return, as in other real Actions, which was 
miſchievous to the Wife, by Reaſon of the long Delay, ſhe claiming but 
an Eſtate for Life; but this is now remedied by that Act, and four Days 
of Return in the Year are given at leaſt, and that Act extends likewiſe 
to the Vouchee, but not to a Writ of Right of Dower, nor to Dower 
ad Ofium Ecelgiæ, nor ex aſſenſu Patris, unleſs it be unde Nikil baber, but 

32 H. 8. c. 21. extends to, and gives the ſame Return in every Writ of 
Dower. | | BE . 


| Brownt: In Dower the Tenant at the Day of taking the Inqueſt, after the Jury 


126, had appeared, aud before they were ſworn, made Default, and a Petit Cape 
was awarded, and the Tenant at the Day in Banco informed the Court that 
he was but Tenant for Life, and the Reverſion in one A. who at the Day 
in B. ought to be received, and the Court appointed him to plead his Plea 
at the Return of the Petit Cape, before which Time his Appearance ſeemy 

: idle. „ Piet ; obs W 

Hob. 133. In Dower of Lands in L. M and N, the Sheriff returns Plegii de Proſey 

Allen v. A. B. C. D. and the Names of the Summoners E. F. G. H. and that after 

Halter. the Summons made, and 14 Days and more before the Return of it, at the 

The Pro- moſt uſual Church Door of L. where Part of the Lands lay, ſuch a Sunyay 


— R after Sermon ended, he publickly proclaimed all and fingular the Things 


Fiz. 4 3, contained in the Writ, to be proclaimed according to the Form of the $ta- 


ought to be tute in that Caſe made, and indorſes his Name to the Return; and Exception 


ec che pa- was taken to this Return, becauſe Proclamation was not made at all the 


; Church Doors; but per Cur' Proclamation at any of the Church Doors is 
itbe in ano- ſufficient ; but the Return was held ill, becauſe he ſays he had proclaimed al 
e and ſingular the Things in that Writ contained, without ſaying what. 
A 88 . N Wo rl TO ers 

the Land lies. Cro. Eliz. 472. Error of a Judgment in Dower, in that the Proela mation is ſaid 
to be at H. in the Spring, and it doth not appear that it is within the Pariſh of V. H; where the 
Demand is; hut by & gen for the Defendant, this is Cauſe why no Grand Cape ſhould itſue. by 31 
Eliz, eap. 3 bur it is no Cauſe of Error; and the Judgment was affirmed ai. Keb. 320 Upon 
Writ of Summons in Dower it ua,; returned ad Oftium Ecclefis proclamari frei juxta formam 8. 


ſirundum exigen' brevis, and held goot by two Juſtices againit one, though what the Err»r was does 


not appear, Keb. 680. On a Motion for a {uper/edeas,'to ſtay Proceedings on a Gram Cape in Now- 
er, quia erronice emanavit. I/, Becauſe the Return of rhe Summons was not according to th- Statute 
of 31 Elig. c. 3. for the Statute is after Summons, 24%, The Land lies in a Vill called Herei, and 
the Return is of a Proclamation of Symmons at the Pariſh Church of Hallifax, and it does u ap- 
pear that the Lands lie within the Pariſh, 245. The Return is proclamari fai ſecundum formen 
Statuti, and it is not returned to have been made upon the Land; for all which Cayfes it was held 


. 
F 


page 14 Error to reverſe a Judgment in Dower at the Grand Seffionsin Val; 
Vent: 60, it appeared by the Record that the Tenant appeared at the Return of tbe 

H * v. Summons, and Day was given over, &adtunc venit per Attornat' & nilil di. 
nd.qs, 1 12 Barram ; whereupon coꝝſiderat eft quod tertia Pars terrar' & Tmmen' 
S.C. capiatar in Manus Dini Regis; and upon Day given ad andiend pare 


W 3 
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udgment was given guad recuperrt, and Error aſſigned that they ought riot Leb 43. 
1 have 3 a Petit Cape, becauſe the Defendant appeared, and then 551 695- 
they ought to have given Judgment upon the Nik4l dicit; for the Petit © 8. Ce 
is always upon Default after Appearance and is only to anſwer the Defau 
as the Grand Cape is before Appearance to anſwer the Default, and Demand; 
but it was held no Error, being only an awarding of more Proceſs than 
needs be; and it was an Advantage to the Tenant by Delaying of the De- 
mandant; and per J wi/den, if erroneous, they might now give Judgment 
upon the Niki dicit in this Court. , Te 5 the | 
Error of a Judgment in Dower in Newcafle-court ; becauſe the Proceed- 8 
ing was by Plaint, and no ſpecial Cuſtom certified to maintain it; andit, . 
was held Error, becauſe Pleas of Frank Tenement cannot be held without wes. 
original Writ, unleſs there be a ſpecial Cuſtom for it. x 10%" 
he's 4 5 „ œ˙qàͤw wa por, 1. Eg , | Yo 8e, 1 12 S. e. 
: | mT „„ --Red 20362006 nes 8. C. 


In Dower if Tenant makes Default, by which Grand Cape iſſues, the De- Brook 96. 
mandant ſhall make her Demand, for no Certainty appears before the De- 
mand made. . VVUÄB M : PE ys 

In Dower one appears upon the Grand Cape, who in Truth was but Leſſee Leon. ga- 
for Years, and ſo might plead Non-Tenure; and if now he might wage his Michal v, 
Law of Non-Summons, and the Writ be abated, was the Queſtion, becauſe Hyde... 
it was laid that by Wager of his Law he affirms himſelf to be Tenant ;. but 
two Juſtices only in Court held that he would be at no Miſchief, for being 
but Leſſee for Your, if Judgment and Execution were againſt him, he 
might notwithſtanding, enter upon the Demandant ; another Matter was, 
that where the Writ of Dower was, de tertia parte Rectoriæ de D. and the 
Grand Cape made upon it accordingly ; yet the Sheriff by Colour thereof + ++ 7 
took the Fithes ſevered from the two Parts, and carried them away; and per. 
u this is not ſuch a Seiſure as is by the Writ intended, for he ought only 
to have ſeiſed generally, but not to carry them away; and the Court had a 
Mind to have committed him for a Miſdemeanor. ; beg 


} 


- 


In Dower Tenant demands the View, Demandant counterpleads the 718. 169 
View, becauſe her Huſband died ſeiſed, & hoc 2 eft verificare & petit Wheſpdele's 


Fulcium & Dotem ſuam de Tenement' præadict ſibi adjudicari ; Tenant pro- Caſe- 
fande, that the Huſband did not die ſeiſed, demurs and ſhews, far Cauſe 
that the Counterplea male concludit, for it ought to have been petit Fuds- 
tum and quod tenens de wviſu excludatur, and he Counterplea is but dilatory, 
and ought not to conclude peremptorily for final Judgment; and of this 
Opinion was Levinz, but two. other Juſtices held it not ill; alſo the Pe- 
mand was of three Meſſua es, Sc. where it ought to have been only of the © 
third Part of them ; and if this might be amended was doubted. _ 
In Dower unde Nikhil, Ec. Tenant demands the View, Demandant coun- 3 Lev. 46. 
terpleads it, becauſe the Huſband alienavit Tenement' predict to the Tenant Sarmls Un" 
© hue Sc. and it was demurred, becauſe alienavit does not ſhew what“ K 
bltare he aliened, for it may be. a Leaſe for Years; but per curl, Ali:. 
nition 1mplies all the Eſtate which he had, and the Statute V. 2. 48. 
_ the View, where the Huſband aliens to the Tenant, or any of his 
g N and this is in the very Words of the Statute, and a Reſpon- 
a 'a; Oufter awarded, but no Notice taken whether the View was allowa- 1 
e in Dower unde Nikhil habet. | i 5 Dower the 
| | hi ie w is 
als . 2. cap. 48. in theſe Words, In Brevi de Date cum Petatur Dos de Tenemento quod vis Ow ali 
it Ak fon ws anteceſſari, cum ignorare non debet Tenens guale Tenem" Vir Uxeris e foi vel au- 
i hi * 5 ir non obit ſeiſitus, nibilaminus Tenenti de catero non erit Viſus concendendus ; and my Lord Coks 
be the xpofition thereof lays it extends not to a Writ of Dower wnde nibil babet, for thereon no View lay 
_ mn CAN; becauſe the Demandant ſhould not be delayed, having nothing to live on; but it 
woman _ Writs of Dower, whether for Dower at Common Law, ad Oftium Ectlefia, er . 
ir which ne Cuſtom ; and where the View has been granted, it js to be intended in thoſe 
vide Lev. 117. 3 Keb. 360. Dyer 179. pl. 41. 2 Rol. Abr. 7. 2 Inſt, 481. 


At 


» o W 1 . 


2 Inft- 261. At the Common: Law, before the Statute of W. . c. 49. if a Woman 
nad accepted any Part of her Dower, though never ſo ſmall, of auy one Te. 
__-- - nant in any one County or Town, ſhe had no other Remedy for the Reg. 

due, but by a Writ of Right of Dower; for if ſhe brought a Writ of 

Dower ande nikil habet, it was a good Plea in Abatement, that ſhe had ac. 

cCopted ſuch a Part of ſuch a Tenant, in ſuch a Town or County, which 
being a great Miſchief to the Woman is remedied by that Statute, which 
men that it ſhall be no Plea in Abatement, to ſay that ſhe hath received 
art of her Dower of any other Perſon before the. Writ purchaſed ; and this 
extends as well to Guardian in Chivalry as to the Tenant of the Land, be. 


hos * + cauſe ſuch Guardian is to render her Dower. "- 7 
Raym. 366. In Dower the Tenant pleads, - that after Marriage the Huſband had ſet- 
Harvey v. tled other Lands on the Demandant for Life, for her Jointure, and that ſhe 
Harvey, | after his Death agreed thereto, and entered accordingly ; the Demandaut 
replies, that it was a voluntary Settlement of her Huſband, and traverſe 
that it was for her Jointure ; and Ifſue thereupon ; and at the Nu, prius the | 
- © ** "Tenant made Default, anda Petit Cape awarded, and returned, and Judgment 
that the Demandant have Seiſin; and the Demandant ſuggeſts that her Huſ. 
Es band died ſeiſed, and prays a Writ to inquire of the Damages, returnable 
ſuch a Day; the Sheriff returns that he hath delivered Seiſin of the Land 
Vote; The particularly, and alſo an Inquiſition which finds that the Lands are worth 
Meſne Va- 1140. 115. per Aunum, and that her Huſband had been dead ſix Years and 
Jues ens three Quarters, and that ſhe had ſuſtained Damages, occaſione detentionts Doi . 
| a ee. ultra Valorem præd & ultra miſas & Cuſtag ſua 1951. & pro Mijis & Cuftay. t 


* 7 Vi. Damages, becauſe there he died ſeiſed as the Statute ſpeaks. 
"Forum ſuor um : | | | LM 
_ " expelluntur de Dotibus ſuis, & Dotes ſuas vel Puarentenam ſuam babere non poſſunt ſine placits qued fu, 
|  deforciaverit els Dotes ſuas wel Puarentenam 2 de Tenementis de guibus 2 24 ebicrint ſeiſitis 97 
 "vidue poflea per placitum recuperaverint, fi igſi defore' de injuſto deforciaments convichi Fueriut, reddan . 
eiduis Damna ſua, ſecilicit valorem totius Dotiz eis contingentis a tempore mortis Virorum ſuorum wfque ad 


” 


againſt the 205. and upon this the Demandant gratis releaſes the 195]. and demands # 

"Tenant in a Judgment only for the 20s. and Judgment is given that the Demandant u. a 

Writ of cover tam Yalorem tertie Partis pra diet from the Death of her Huſband, fe 

wy er ears Which came to 257/. quam the 20s. and 111. de Incremento, in toto 200. 3 

5 the Judg- and the Tenant brings Error, for that the Damages being releaſed by th tt 

ment of this Demandant, there ought to have been no Judgment againſt him for the Vi D 

Caſe, and in [ye of the Land. But the whole Court reſolved, that the releaſe was only he 

Co.Lit. 33-2 of the Damages ſuſtained occaſſone detentionis dotis, and not of the Meſre , ot 

8 Profits of the Lands, for they are two diſtinct Things, as appears by Co. Lit. 3j. th 

4. Raft, Entr. 237. where the Writ is to inquire not only of the Value of de W 

. Land, but alſo of the Damages ratione detentionis and the Judgment n 

always entered accordingly, and a Fieri facias lies for the Damages; and th 

therefore the Judgment was affirmed. oo OP | 

| A s to Damages in Dower, they are given by the Statute of Merton, «.! bo 

Co. Lit. 32. but that Statute extends only to the Poſſeſſory Action of Dower unde nil! Fi 

Dyer 284. abet, and not to the Writ of Right of Dower, becauſe they are intend +, 

I pl. 33. ed to be given for the Detention of the Poſſeflion, and on Writs of 1 re 

ö Ar. 113. where the Right itſelf is queſtionable, no Damages are “ given, becauſe , 1:1 

j Paget 42 Wrong done till the Right be determined; alſo that Statute extends on! elf 

1 Lands, whereof the Huſband died ſeiſed; and therefore Judgmes du 

44 f. 166. for the Damages was reverſed, becauſe the Jury did not find that the HUBS 1: 

t | 2 Inſt. go. band died ſeiſed; for otherwiſe ſhe ſhall have no Damages; as if the Hu giv 

| The Words band aliens and takes back an Eſtate for Life, the Wife ſhall recover Dov of 

: _. but no Dama es; becauſe this dying ſeiſed was only of an Eſtate of Fre fit) 

| "Gadd Vide hold; but if he makes a Leaſe for Yearsonly, rendering Rent, ſhe ſhall of 

een cover a third Part of the Reverſion with the third Part of the Rent i of 

= | 

| 
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Te. Damages muſt be after Demand of Dower, for the Heir is not bound to co. Lit. 32. 
Refi. align this Proviſion till demanded, becauſe the Law caſts the Freehold of Note; the 
it of the whole upon him, which cannot divide without the Concurrence of the Statute 
| 2c- Wife ; but a Demand in Pais before good Teſtimony is ſuffcient; and if Ae. 
hich the Heir appear the firſt Day on Summons, and plead that he hath been Copybabds 


always ready, and ſtill is, to render her Dower; ſhe may plead ſuch Requeſt; whereof the 
ind Iſſue may be taken upon it; but the Feoffee of the Heir cannot plead Wife isdow- 
Tout temp priſt, becauſe he had not the Land all the Time ſince the Death able by Cuſ- 
of the Anceſtor, and therefore ſhe ſhiall recover the Meſne Profits, aud Da- 2 850 
mages againſt him, and if he hath not provided his Indemnity and Recom- Co. Lit. 33s f 
nce againſt the Heir, it is his own Folly. : 5 . Ny ns © 
It the Heir or Feoffee aſſign Dower, and the Wife accepteth thereof, Co.Lit.33-a- 
ſhe loſeth her Damages, becauſe having the Dower, which is the Principal, 


* 


averſes | the cannot ſue for the Damages, which are but Confequential or Aq . L 
ius the ceſſory. „ 55 * „ 5 _ As 
4155 In Dower the Tenant, as to Part, pleads Non-Tenure, and to the Re- Co. Lit 33a. 
r Huſ. 


idue, Detinue of Charters, and Iflue taken upon both Pleas, and both Belkield v. 
jound againſt the Tenant ; and it was found turther, that the Huſband Reue. 
died ſeited ſuch a Day and Year, leaving Iiſue a Son, which Son, together _ - 


with the Demandant, as his Mother and Guardian, took the Profits for Bendl. pl. 


ars and ix Years after the Huſband's Death, and that ſuch a Time the Son died 215.8. C. 
&s Pati without Iſſue, and the Land deſcended to the Tenant as Uncle and Heir | 
Cuftag to him, and that he entered and took the Profits till the Purchaſe of the 


original Writ, and found the yearly Value of the Land, and aſleſſed Da- 
mages for the Detaing Dower and Coſts ; and the Plaintiff had Judgment 


[uſband for the Damages from the Death of the Huſband without any Defalcation; 

to 209. in which Cate my Lord Cote ſays there are many Things obſerveable, but 

| by de the moſt material ſeems to be the Recovery of Damages from the Huſband's 

the Va. Death, tho' there was no Demand of Dower and the' the Demandant 

vas only herſelf took the Profits for ſix Years, which ſeems to be the Conſequence 

e Meſne of the Tenant's pleading Non-Tenure, which being found againſt him, ; 
+33 the other Matter found was ſuperfluous, except as to the Damages, for 

ae of the which he then remains Deforceor.* _ er on FL OF oP 3366: ee 

7ment 1 In Dower upon Default, a Grand Cape was awarded, and on ſuggeſting . 

es ; that her Huſband died ſeiſed, a Writ of Enquiry of the Value of the 

| Lands was awarded likewiſe, and Inquiſition taken and returned, and 

ton, g bo. Damages for the Value of the Land; and it was moved to ſtay the 

inde Filing of the Writ of Inquiry, becauſe no Notice was given to the Te- page i co 

e oy * nant thereof, nor of the Execution of it; and tho' it was anſwered that in 3 Lev. 40 

f Ri real Actions no Perſonal Notice is to be given, but the Tenant ought ro Perkins.v- 

ecauſe ae Notice, becauſe the Summons is always executed on the Land, and not Lamb... 

ends on ellewhere ; yet per Curiam, the Grand Cape is a Judgment, and by that the Upon aTrial 


Suit is determined at Common Law, and the Damages for the Value of the 7; Bar 296 


the Hu Land is added by the Statute of Merton, and Perſonal Notice ought to be 3 
1 5 hren of the Writ, and Gf the Execution of it, as in other Caſes 57 Writs e — 2 
N. uo of Enquiry ; and therefore for Want of Notice they Diſcharged the Inqui- Demand of 


vtion, and awarded Reſtitution of the Damages; but Levins makes a 2, Powers and 
of it, and ſays the Practicers informed him that it is not uſual to give Notice eig ine 


Rent of the executing of the Writ of Inquiry in Caſe of Dower. nog 
2 the Phintiff proved an aQual Demand of the Heir, being of the Age of 7 3 

; : « Tea ; 1 na , 2 1 Vears then in 

10 qui tody, tho' by his Father's Will committed to another; 95 Infant ald his evi Dory my 4 — 
its u Dower ; reſolved per tor eur upon Debate. if, That it was demandable of the Heir, tho' he had 
1 . er Age. dy, That this Guardian was but in Nature of a Guardian in Socage, and that the 
que was not demandable of him, but of the Heir, tho' not in the Cuſtody of the Guardian : and 


la* if the Heir had entered upon the Land to afli 
. 4 me had ent | ign Dower, he had been no Treſpaſſor | 
Dams * tho the Cuſtody of the d during ſuch Nonage was committed to ſuch — — Chat 
; . ahgning Dower upon Demand, tho“ he did nat refuſe to do it, was a Refuſal in Law, to "intitle 
auiut to her Damages. Hill. 29 & 30 Ca.. 2. in C. B. between Cor ſelli- and Cirfellir, 


| 8 | | In 


'B EW + 


| Dalifont00. In Dower the Tenant to Part pleads Non-Tenure, and to other Pans 
e pr Detinue of Charters ; and Judgment for the Demandant ; but it was re. 
5 C. pag verſed in Error, becauſe the Tenant, being within Age, appeared by At. | 
Note; The torney, where it ought to be by Guardian; then a new Writ of Dower wa, 
Caſein brought, and the Tenant pleads bout temp prift ; the Demandant pleads the 
Truch was firſt Record to Eſtop him; Tenant rejoins Nul tiel Record, becauſe it is re. 
—— verſed; which the Court agreed: but they held that the Demandant might 
* Sa take Iſſue that he had not been tout temp pr iſt, and give in Evidence the fiſt 
Death ſhe Record to prove it. Zo pre [od Rant and Tt Ne 
entered and | | | wh EOF | „ 5 
abated without aſſignment of Dower, and occupied for five Years, and then the Tenant re. entered, 
and ſhe brought Dower ; and agreed that in ſuch Cafe the Tenant need not ſay tout temp £i geue · 
rally but ſhew the Abatement and Re- entry, for the Time of her occupying ſhall be conſidered and 
recouped in Damages FR e 


n. 56. In Dower Judgment was given upon N:kil Jicit, and becauſe the Huſ. 
alker v. hand died ſeiſed, a Writ of Enquiry of Damages was awarded; by which 
evi. it was found that the third Part of the Value of the Land was BJ. per Am. 
- and that eight Years had elapſed a Die Mortis Viri ſui proxime ante Inquif- 
tion & afſident Damna to 8ol. and upon the Record it appeared that aſter 
the Judgment in the Writ of Dower the Demandant had Execution by 
Jaber fa. ſeiſmam, and that Damages were aſſeſſed for eight Years; where. 
as it appeared upon all the Records, that the Demandant had been ſeiſed for 
Part of the eight Years; and therefore Error was brought and afligned, 
, That Damages are aſſigned till the Time of the Inquiſition taken, wher: 
they ought to be but to the Time of the hap ovoid » but this was difallow- 
ed. 24ly, That the Value being found but 8“. per Annum, the Damages for 
eight Years are but 647. but per Cur” it may be that by the Jong detaining 
of Dower Demandants had fuſtained more Damages than the bare Value; 
but becauſe it appeared that Damages were aſſeſſed for the whole eight 
: Years, where the Demandant herſelf was ſeiſed for Part of them, by Force 

of the Judgment and Execution, it was held erroneous. 
Brook 49, In Dower if Demandant recovers by. Confeflion, or otherwiſe, yet le 
73, 78, 93+ may after, upon Suggeſtion and Averment, that her Huſband died ſcifed, 

have a Writ to inquire of the Value and Damages. On 
In Dower unde Nihil habet, the Demandant had Judgment, and a Wri 
* of Seifin executed, and the Tenant brought Error, and the Judgment a. 
firmed ; but pending this, 'the Tenant aliens the Land, and dies ; and now 
the Demandant brings Scrre Facias againſt the Heir of the Heir, and 
againſt. the Alienee, to have her Damages, ſuggeſting that her Huſband 
died ſeiſed; the Tenants ſeverally plead the Matters aforeſaid; and Judg: 
ment againſt the Demandant ; but therein agreed that the Judgment | 
complete at Common Law without the Damages, and Error lies of it be. 
fore the Damages given, and that it is Time enough to ſuggeſt the Dying 
ſeiſed of the Huſhand, in order to recover Damages after the Judgment 
given for the Dower; but the Statute of Merton gives Damages cont 
1* Deforciatores, which here neither the Heir of the Heir, nor the Alienee 
are; and therefore they are loſt by the Death-of the Heir, and are not? 
Lien upon the Land to paſs with it ; for if they ſhould be recovered, fron 
what Time muſt this Recovery be? not from the Huſband's Death, becauſe 
none of the preſent Tenants hes the Land from that Time; nor from thc 
Death of the Heir, againſt whom the Judgment was, for none of the non 
Tenants are Deforceors ; and therefore they are like Damages in Tres 

which die with the Party; and when the Tenant dies before Judgment 
for the Damages, the Judgment for the Dower remains as at Common 


Mordunt v. s affirmed i 
w In 
Thorold. e rr , 


rit of Error, after which ſhe took out a Writ 


es 2 W. | | 2 8 
 3Med 81. A Widow c . a Writ of Dower, and recovered, and this Jadguen 
N- 
quit) 


— ati 


'iry of Damages, but died before the ſame was executed; the Damages 3. K. ah, 


any 2 loſt, being no Duty till they are aſſeſſed; and the riore a Scire facias pl. 1. S. C. 
6 5 by ber Adminiſtrator in this Caſe was held not maintainable. | dg. 133. 

: PL | a a ; 8 . 
_ | | 3 Lev. 275. 2 14. Ram. 1050. 10 Mod. 161. 12 Mod-z4G | 


$ It» — : me — —— — — 
: (k) Df the Admeaſurement of Dower. 9 


F the Heir within Age aſſign to the Wife more Land in Dower: than F. N. B. 148. 
ſhe ought to ought to have, he himſelf ſhall, have a Writ of Admeaſure- Co-Lit-yg.a, 
nent of Dower at full Age by the Common Law; ſo if too much be affigued 2 nk 367. 
in Dower by the Heir within Age, or his Guardian in Chivalry, and the 
Heir dies, his Heir ſhall have ſuch Writ torectify the Aſſignment; but the 
Heir, in whoſe Time the Aſſignment of too much was by the Guardian, 
cannot have ſuch Writ till his full Age, becauſe till then Intereſt of the 
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if. Guardian continues; and if any Wrong be done, it is to the Guardian him- 

alter ſelf, and not to the Heir; if a Diſſeiſor aſſigns too much, the Heir.of the 

n by Diſſeiſee ſhall have Admeaſurement by the Common Law. 1 8? 

here. If the Heir within Age, before the Guardian enters, aſſigns too much in a laſt. 367, 

ed for Dower, the Guardian ſhall have a Writ of Admeaſurement of Dower, by > 

gned the Statute of V. 2. c. 7. before which Statute the Guardian had no Re- 0 

OR medy, becauſe the Writ of Admeaſurement, being a real Action, lay not | 
OU 


for the Guardian, who had but a Chattel; alſo by the ſame Statute it is 


es for provided that if the Guardian purſue ſuch Writ faintly, or by Colluſion 1 1 i 
aiming with the Wife, the Heir at full Age fhall have a Writ of Admeaſurement, = 
Wl and may alledge the faint pleading or Colluſion generally. | ls 
eight #4 


If the Wife after Aſſignment of Dower, improves the Lands, ſo as thereby 1 
they become of greater Value than the other two Parts, no Writ of Ad- 2 inſt. 

meaſurement lies; ſo if they be of greater Value, by Reaſon of Mines 5 Co. x2- 
open at the Time of the Aſſignment, no Writ of Admeaſurement lies, be- Seunder's | 
caule the Land in Qyantity was no more than ſhe ought to have; and then 
x is lawful to work the Mines, which were open at the Time of ſuch 


Force 


et ſhe 
ſciſed, 


Bi „ e,, ns hin 20 2 | 

ent al. lt the Sheriff A too much in Dower, by one Book it ſeems that the Palm. 266. 
xd now tir ſhall ' have a Writ of Admeaſurement; but 2. whether he ſhall have Brook 33. 
r, and that or a Scire facias upon the Recovery, which was of no more than the 
uſband By Pan: aaa ao $2 dnt „„ TE. 

| Judy- Theſe Writs of, Admeaſurement of Dower are Vicontiel, and aot re- F. N. B. 48. 
eee urnable; and the Parties may plead before the Sheriff in the County, if 93 


dey think fit; but if they are removed in C. B. by à Pose, as the Plaintiff 


Dying my, without ſhewing any Cauſe, and the Defendant “ upon ſhewi page: a 
1 Cauſe ; and thereu pon Proceſs goes out, viz. Summons, Attachment, and 1 


Dfringar; then the Sheriff cannot make Admeaſurement, but ought to 


ene ed all the Lands particularly, and return it in C. B. and upon that 
5 Fo urement ſhall be made. e Gi 
dec oft, ny | 26 


rom the \ Dower by the Cuſtom. + 
he now 888 Fs „ Y 4 A + Dares xt Toe et--,7 £ „ X 
relpas, , s Kind of Dower varies according to the Cuſtom and Uſage of the Colitggt» 
dgment * and is to be governed accordingly ; and where ſuch Cuſtom prevai is, Cro. 2a, 
ommon Wife cannot wave the Proviſion thereby made for her, 2 im her © 5 f 
5 rds yr Law, becauſe all Cuſtoms are equally ancient with the 2 ; 
id y W * Þ 1 * . 353 7 FER . 
Fin | 1 | Cowp. 8. · 
quit) | 


* 
* 


By 


2 2 2 wg — 7 "Om 
3 Sas oy "+ SD — ap ann r. Sat y — \ 
wt 3 n . r * — 9 8 PR — . — hoe — — — 
. "= © — r 8 * 9 77 e 2 * LR l — % FFF. x —_— 
- . ' 7 * - * Aan * & ALY DAS o< 3 _ . C 
* * r > nt 9 * 40 — —— = — r 2 e rags Ra ut EL 
as oo Fo — $ . I 1 2 K 0 . & — 1 


I." — 
u. 3 —— _— — 
N * 
ene 3 
— SR — 


3 i 
— hn. 
TY Vu EATS. 
LIES 


r We IL og”, > A 
Toes en En. 
* * py 3 * 
＋ _— OT Ae.” * 
— eo 


{588 


Cro. Elia. 


"$7$'%. C 2 but took the Conveyance to B. and his Heir during the Life of 
A. | 


3 Lev. 385, Cuſtom of a Manor was, that the Copy 


DO WE . 


Co. Lit. 33. By the Cuſtom of Gavelkind in Kent, the Wife ſhall Have the Moiety 
» Ho 140. ſo long as the keeps herſelf chaſte and unmarried, and the Reafon of ti 
ant er Provihon for the Wife ſeems to be founded on the equal Diſtributi 
44- b. which is obſerved in this Kind of Inheritance in rhe ſame Pamily * 
Kol. Abr. their equal ſupport; and therefore when ſhe proves unchaſte, or marrie 
2 1 BE again, and thereby contracts a new Alliance, this Proviſion as to her c 
9 7 0 and returns again into the Family; but the Preſumption of her Chaſtity i 
Brook Tit. to Continue till it be proved ſhe was delivered of a Child, begotten durin 
Cuſtom 67, her Widowhood, which may bein any Action brought by or againſt her, 00 
» 7% a ß TORRES Bot „„ : 55 bay 
3 6. Sid. 136. e I Perumballleics ation 538. „% oo bal 


ro | Dower, and demands the third Part of the Lands of A. her late Huſbang e 
e Leng lying in Leut, Cc. Defendant pleads that the Cuſtom there is, that Wives 
12 BR ſhall have the Moiety of their Huſbands Lands in Dower, ſo long as they 
Cro. Eliz. live chaſte and unmarried, and non aliter, or non | ſecundum Cur ſum | Commun, 
rat · S. C. ad- Legis, and that the Demandant after the Death of her firſt Huſband had | 
judged. © married the other Demandant, Oc. et per Cur, the Cuſtom is good, and i, u 
e hop the Law in Kent; and therefore ſhe can claim no other Dower, nor in any 
5 other Manner, and the rather by Rraſon of the negative Concluſion. 
Cro. Biz. e | , I” 

825. 8. P. and 8. C- cited. Cowp. 481. 


Co.Litzz. By the Cuſtom of Borough-Engliſh, the Widow ſliall have the whole u. gk 
b. 10. b- her Huſband's Lands in Dower, which is called her Free-Bench. . 
F.N3L.1 $0... 7 a bit. | | ; 8 
Cro. Elis. 415. Moor, pl. 566. The Reaſon of which ſeems to be, that in theſe Bor the eldeh it | 


Son was introduced into the Trade of his Father, and therefore the e e Son inherited the Land, 
and conſequently the Wife that was intruſted with the younger Children of her Huſband had the whale 


during her Life. ' | 

es 0 | | To oy ; 
Cro. Jac. Upon a ſpecial Verdict, the Caſe was this: A Cuſtom of a Manor vu * 
120. found to be, that if a Copyholder in Fee died ſeiſed, his Wife ſhould hold 


2 it during her Life as Frank Bank ; the Lord enfeoffs the Copyholder, wha... h 
aTcrtRep- died ſeiſed; and adjudged that her Cuſtomary Eſtate was gone, becauſe 
58, by the Acceſſion of the Freehold the Copyhold Eſtate was extinguiſhet If th 
: and ſo her Huſband did not die ſeiſed thereof; ſecus if the Lord had ca. 1. 
1 a Stranger, for then the Copyhold remained ſo ſtill, and the Custom F 
a With it. | | | b f 5 XD of 
Hob. 181. Cuſtom of a Manor was, that the Wives of Copyholders for Life ſhould. 14 
50 $A v. enjoy their Huſband's Eſtates during Widowhood ; and the Caſe * tu 
Gs Jac- A. a Copyholder for Lite, purchaſed the Freehold and Inheritance of 
emainder to A. in Fee, and then A. dies; adjudged that his Wiſe 
ſhould have her Cuſtomary Eſtate, becauſe the Cuſtomary Eſtate of bor 
beer Huſband continued during his Life, and was dot extinct, nor altem "| 
*Paget53 * by the Purchaſe of the Freehold, which during his Life was in B, and thet | (c) a 
all cuſtomary Incidents to ſuch cuſtomary Eſtate remain, whereof this) 
one, and grows out of it as an Excreſcence or Fruit, and ſhe may cot ne, (.- 
without Admittance. 


- 


holders' Wives ſhould have t3" 
Zee v. Free-Bench of all Copyholds whereof their Huſbands died ſeiſed ; e 
. . Copyholder, being married, ſurrenders to A. in Fee, by way of Monte | 
1 *"* for ſecuring ol. and this Surrender was preſented to be inrolled; but ban 
Salk 185, Admittance the Surrenderer dies, and after his Death A. is admitted 1 
pl. 3-8. C. if the Wife ſhould have her Free- Bench was the Queſtion, Tor e, 
FX ig 275. it was ſaid, that till Admittance the Copyhold remained in the * 
5 * and then he died ſeiſed, and ſo his Wife within the Cuſtom ; and 2 


' | 
tha ide Admittance after bis Death has Relation to the Time of the Surrender, Skin. 406 "es 
ition, vet that is only by Fiction of Law between the Parties, but ſhall not pre- wok | by 1 1 
J for zulce the Wife who is a Stranger; alſo, though the Admittance hath Re- 12 Mod. 49. hk LL 
arries {ation to the Marriage, which was before, and is perfected by the Death of 5 
eaſes, the Huſband, and ſo her Title was begun and perfected too, before the WE 4: 
tity is Title of the Surrenderee ; but the Court denied that the Wife had any ini- i 
luring tate Title by the Marriage in this Caſe as Women have to their Dower at va 1 
er, Common Law ; but ſhe hath only conditional Inception of a Title ſubject 1 
de Huſband's Power of preventing it by Alienation, as here he might +08 

Dee done; for ſhe is not to have her Free Bench but where the Huſband . b 1 Y 
lied ſeiſed ; and this by the Relation of the Surrender he did not; and Wnt 
band wjudged 1! 8 | N e 1 
uy The Cuſtom of a Manor was, that the Wife of a Copyholder dying Cro. Car 1 
$ they Cild ſhould have her Widow's Eſtate; a Commiſſion of Bankruptcy is ta- 880, * 8 
pore len out againſt the Copy holder, and his Eſtate ſold by the Commiſſioners, arte v. ve 
d ut before the Vendee was admitted the Copyholder dies ; andyet adjudged 7 | "I 
and 1 ut the Widow's Eſtate was gone, becauſe her Huſband did not die ſeiſed, e "IS 
my is Eltate and Right being bound by the Sale, to which the Admittance 41. = 1 
mer has Relation, and deveſts the Widow's Elae. | Dig. 501, 1 
| Cook e's B. Laws 217. Cowp. 481. 1 Term Rep. 600. 3 Term Rep. 670. 9 "I 3. 
ole If the Cuſtom of a Manor be, that if any of the Tenants marry a Widow Rol. Abr. = 
"I: hall have no Dower ; this is good, but Cuſtom, that the Wife of Te- 5 0 U 1 
unt ia Fee ſhall not be endowed, is not good. | | Wo 5 ; 5 1 
ie cldel lr there be a Cuſtom, that where the Huſband ſells his Lands and his 6623. 1 
: Land if receives Part of the Money, or if it be expended in the Family, that Brest Title 1 
« whole BS: ite ſhall be bar red of her Dower, this may be good. | * 2 53. 1 
Ancient Rent, or Common in Borough Engliſh, Gavelkind, Sc. is of Bree Title e 
a e Nature of the Land there, and Women ſhall have Dower accordingly ; ee 44, WM: 
ad ſo it ſeems to be of Rent, Common, Sc. newly granted, though iome 5% 65, 69. EY 
«Bw e beld the contrary ; and in all theſe Caſes, whether it be of d or 4 Wo 
" 1 8 the Cuſtom muſt be ſhewn ſpecially. he Wo 
ar [f the Cuſtom be, that the Wife ſhall have for her Dower the Moiety of Perk 435. 1 
R Lands and Tenements of her Huſband, Sc. ſhe ſhall not be endowed 436. 1 
4 {x Fair or Bailiwick, becauſe the Cuſtom ſhall be taken ſtrictly, and 3 Sid, 139. 1 
houll eare nv Tenements ; /ecus if they were appendant to a Manor, whereof #4 
wm | bdowable, for then ſhe ſhall have a Moiety of the Profits as appendant Dry 
* „ oiety of the Manor. . ; | == 
x ＋ Dower ad Oſtium Eccleſiæ. rd 
* . ad oflium Ecclefize is where a Man of full (a) Age, ſeiſed of lit. Sect. zo | 
ad thet 9 ew after Marriage endows. his Wife at the (% Church-Door Co. Lit. 34 a Wo 
15 5 olety, a third or other Part of his Lands, declaring them in 36. b. 39. a. 1 
u ente anty ; in which Caſe, after her Huſband's Death, ſhe may enter Page 154 "ny 
| Wh (4) Lands without any other Aſſignment, becauſe the (e) ſolemn () Cannot Wo 
* Amend at the Church-Door is equivalent to the Aſſignment in pais by „ Wo 
2 and Bounds ; but this Aſſignment cannot be made before Marriage, a 449 
ö We before ſhe is not intitled to D 2 | We oo 
m_ me 1sr itled to Dower. 95 428. "= 
t bets c vel Dfafiagi is not good. F. N. B. 150. Cv. Lit. 34. (ei It 83 Wi; 
d ; ar 8 not be of .nore than a third Part of the Huſbing*s Eflate. F. N. B 50, : 3 1 3 
de Wil 15 35. . (4) This Dower: cannot be of the Capital Farony held of the King in Capite, or wo 
[uſbapd | 3, Pal Melluage held by Knight's Service. (e) This Dower, before the Starute vt Frauds 1 
thoup! es, waz held to be good without Need, ur without Livery and Seiſin. Perk. 437. 3 
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Ne Dyer 18. pl. 108, Co. Lit, 34. # 35. a. | 
_ Dower be aſſigned, with a Clauſe, that, notwithſtanding any Di- Co.Lit.33.a 
ruſe , ſhall happen, the Wife ſhall hold it for her Life, this is good 
Madus & Conventio vincunt Legem. | | 
If 
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Co. Li. &. If Tenant in Tail afligns ſuch Dower, this ſhall not bind his Ide aint 


! 
the Statute de donis, nor him in the Reverſion after the Eſtate ended. 
Dower ex aſſenſu Patris. : 


pa 25g Dower ex aſſenſa Patris is where the Father is ſeiſed of Lands in Fee, 
Lit. 35, 36. and his Son and Heir (a) apparent after Marriage endows his Wife by the 
Perk. 444. Father's Aſſent, ad offtium Kcelefie, of a certain Quantity of them; in 
Brod 7 which Cale, after the Death of the Son, his Wife may enter into ſuch 

2 Parcel, without any other Aſſignment, though the Father be living; but 


Tae: 165, this Aſſent of the Father's muſt be by Deed, becauſe his Eſtate is to be 


mer cr charged in futuro, and this may likewiſe be of more. than a third Part. 
1s es good. Perk. 441. Co. Lit. 35. This Endowment of a Reverſion expectant on an Eſlate for 
Life is not good, nor of Lands held by the Father in Jointenancy, becauſe not dowable of them. | 
Co. Lit. 35.a. Perk. 445. F. N. B. 1,0. (4 Can be only by the Heir apparent. Perk. 44: 
F. N. B. 150. 3 C0. 38, 6 Co. 22. Cs, Lit. 35. But it is god, though the Heir apparent be 
within Age, for the Eliate does uot move from him. Co. Lit. 35. b. 38. a. Brook 80. 


400. Th ' Theſe Dowers ad oflium Ecclefie, or ex afſenſu Patris, if the Wife enters 
Cor Lit. 36. and aſſents to them, are a good Bar of her Dower at Common Law, but 


N ſhe may if ſhe will wave them, and claim her Dower, at Common Lav 


becauſe being made after the Marriage ſhe is not bound by them. 
Co. Lit. 35. Theſe Dowers enſue the Nature, of Dower at Common Law, and the 
l N. B. Wife may have a Writ of Dower for them, though they are certain, 2 
. as for her Dower at Common IL. aw, and as well againſt the Guardian 

15 as the Tertenant. | 155 VF 

Co. Lit.33. Theſe Dowers are good, though the Wife be under the Age of nine 
a. 37-2. Years at the Time of her Huſband's Death, being made by Conſent. 
Co. Lit.37. Theſe Dowers are forfeited for High or Petit Treaſon in the Huſband; 
RE 191 and ſo they were anciently, if he were attainted of Felony or Murder; tho 


now in theſe laſt Caſes they are ſaved by the Statutes 1 E. 6. cap. 2. and | 
Edio. G. cap. 11. but remain forfeitable by his Attainder of High or Petit — 
Treaſon. | | „„ Wes 
Fehn | (4 
[be Dodwer de la pluis Beale. | 
Lit. Sec. 48. Dower de la pluis Beale is where there is a Guardian in Chivalry, and [ | 
Co.Lir. 38, the Wife occupies Lands of the Heir as Guardian in Socage, if the Wie * 
39- 4. b. . Writ of Dower againſt ſuch Guardian in Chivalry, he may ſic + , 
N this Matter, and pray that the Wife may be endowed- de la pluis Beale ol prif 
te Tenements in Socage ; and it will be adjudged accordingly ; and th | 
 Reafon of this Endowment was to prevent the Diſmembering of the Land 
9 in Chivalry, which are pro bono Publico, and for the Defence of te F 
n by gs | ä 
Page 155 After Judgment given, the Wife may take her Neighbours, and 1! 
Lit, Sed. their Preſence endow herſelf of the Faireſt Part of the Tenements, whic Bi 
49. ſhe hath in Socage, for her Life. 33 | Feof 
Lit. Seck. If the Lands which the Wife hath as Guardian in Socage, are not of th 
49. Value ſufficient for her Dower, or if a Rent- charge be iſſuing out of th 11 res. 
upon her ſhewing thereof, the ſhall recover of the Guardian in Clu tis 
1 to make it up. | A | 1 : and bi Imp, 
Pezk, 451. If all the Wands which the Huſband had were holden in Socage, 4 Py bon 
| Wife hath them as Guardian in Socage, ſhe ſhall be allowed the thir U 
of the Profits upon her Account in Allowance of Dower; but ſhe 
endow herſelf of the third Part thereof, becauſe that would be a 5 
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f herſelf judge in her own Cauſe; neither can the Heir, in a Writ of Dower 

* brought againſt him, plead that ſhe is Guardian in Socage, and may endow 
beth by Tort in Socage cannot endow herſelf d+ 1a pluic Belle, be- $: Co: ge. 
cauſe the Law will not encourage ſuch Wrong and Violence. = 0 


n 


VERY legal Contract muſt be the Act of the Underſtanding, which 
they are incapable of afing, who are under Reſtraints and Terrors; 
and therefore the Law requires the free Aſſent of the Parties as eſſential to 
every Contract, and that they be not under any Force or Violence; but 

tor the better Underſtanding hereof I ſhall conſider, _ 0 


(A) For what Dureſs or Degzee of Reſtzaint oz 
Terror, a Man chall avoid his Deed or Contraa. 


d the 156. | ' 
. (B) Dn whom and by 'whom the Dureſs mult be 


committed. 157. 1 1 

(C) What Contraas or Secuzities map be thus RY 
. avoided. 158. 5 E 
(D) The Mannez of adoiding them, 1 59. 


* 


* 82 


(4) For what Duzeſs or Degree of Reſtraint oz 
Terror, a Man ſhall avoid his Deed or Contract. 


T ſeems clearly agreed, that where a Perſon is illegally reſtrained of his Co. Lit. 353. 
Liberty by being confined in a common Gaol, or (3). elſewhere, .. and Jenk. 166. 
uing ſuch Reſtraint enters into a Bond, or other Security, to the Perſon 3 
* who cauſes the Reſtraint, that he may avoid the ſame for Dureſs or Im- Page i 56 
priſonment To | Te {a Foreve 


; ; ; | Reſtraint f 
the Liberty of a Freeman is an Impriſonment. 2 luſt. 482. 


f Aud that is by pleading that the Bond, c. was obtained by Dureſs of Impriſonment. Sce 29. 159. 
But if a Man be Impriſoned by Order of Law, the Plaintiff may take a 2 Inſt. 482. 
feoffment of him, or a Bond for his Satisfaction, and for- the Deliverance YT 
of the Defendant, notwithſtanding that Impriſonment; for this is not y Du- . . 
reſsof Impriſonment, becauſe he was in Priſon by (4) Courſe of Law; for /4)ThatDu- 
i not accounted in Law Dureſs of Impriſonment, but where either the reſe of Im- 


apriſonment, or the Dureſs that is offered (e) io Priſon, or at large, is tor- — 
vous and unlawful ; for Executio juris non habet injuriam, only where 
Vol JE: -- + 4 | My the Page is 
wrongfully 


mp iſoned till he makes a Bond, and not where a Man is lawfully impriſoned for another Cauſe, and for 
makes a Bond. 3 Leon. 239. per Cur'. fe) If a Man be lawfully in Priſon, yet if 2 x 
; . : 5 : . ma | Ty 


— 
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en "My ve Gale ſays, that for Menaces, in four 31 : 
| Menaces, in four Inſtances, a Man may 

Dur det. his own Ack. 1/, for fear of Loſs-of Life, adh, (c) Ot Loſs DE — 

. ber. 3dly, Of Mayhem. 44ly, Of Impriſonment. 


4 Inſt, 483 But menacing to commit a Battery, or to burn his Houſes, or {poi} his 


Goods, is not ſufficient to avoid the Act; for if he ſhould ſuffer what he; 


threatened, he may fue and recover Damages in Proportion to the lnjuiy 
done him. = „„ 5 
Cro, Eliz, If a Man is taken by Virtue af a Proceſs iſſuing out of a Court that hath 
645 no Power to grant ſuch Proceſs, and for his enlargement gives Bond to ap- 
Stepney and pear in the ſaid Court, this may be avoided, becauſe taken by Dureſe; ad- 
L 1 ne . ; | | , 
2 judged in an Action upon ſuch Bond, given by one who was taken upon an 
= = 97. Attachment under the Privy Seal of the Court of Requeſt ; for that Court 
Cro. Car, had (4) no Power to grant ſuch Proceſs, and therefore it was no Warrant 
«£95. » to the Sheriff to take his Body. . * . 
(4) So where n 0 | | 
the Arreſt waz by the Purſivant of the High Commiſſion by their Command, until he entered into 
a Bond to appear, %. and it was held void. Rol Abr. 699, 11 


Allen 92. If A. falſely charges B. with Felony for ſtealing his Horſe, and pro- 


Ruled by eures | 1 | ; 
Boll acegd 4. Cures a Warrant from a Juſtice of Peace N a Conſtable, whereby he is 


ingly, upon TE TR : . : 
the TRUE A Bond for 10/7. to A. and is thereupon immediately diſcharged ; this 


2Vern.497. Alſo in Equity if a Man by Compulſion enters into a Bond, though the 
Per ow Terror and Force are not ſufficient to make it Dureſs at Common Law, yet 


Preced. But in this every Caſe muſt depend on its own Circumſtances; for where 


Chan. 266, A. being taken by the Huſband going to Bed to his Wife, gave Securities | 


3 for Payment of 5ool. and a Bill being brought to be relieved againſt the 


Alſo, by a Rule of the Court of Common Pleas, 14 & 15 Car. 2. 1662. 
all Warrants for confeſſing Judgments, taken by any Sheriff or Bailiff from 

„Page 157 any Perſon in his * or their (e) Cuſtody by Arreſt, if not executed in the 
A So if a (3) Preſence of ſome ſworn Attorney of (/) either Court, and his Name 
17.26 pas ſet or ſubſcribed thereto as a Witneſs, ſhall not be (g) good, or of an) 


NeGgn that ſtitution awarded him. 


giveaWar- WRT 9 8 (B) On 


rant of At- : 1 | 
torney to confeſs a judgment, that if he did nov, to he retaken; this is within the Rule. 6 Mad. Fs. 


Mod, Rep. 1. Barnes 29, 38. 2 Parnes 43. So if he be really diſcharged; yet if he has probable 


Reaſon to believe himſelf not to be diſcharged, and under fuch Apprehenſions he give* a Was! 


rant for confeſſing of Judgment, it will be ſer alide. 6 Mod. 85. agreed per Cur'. (J Though in 
Attggney. be preſent, yet if there be Praftice in obtaining it, it will be fer ae. 6 Mod. — 


makes an Obligation againit bis Aureement and Will, he may avoid it by Dareſs, 43 E. 3. 10. b, 
Rol. Abr. 68; —Where aſter Judgment the Defendant a no good Cauſe of Laibe, cauſed the 
Plaintiff to be arrelted and detained in Priſon, threatning him that if he would not ſeal a Reteaſet? 
him. he ſhould he there and rot: and thereupon he ſealed one, and was diicharged ; and it was rule 

at Guildhall before Bridgman C. J. that thisRel-aſe could not be avoided by Dureſs, becauſe he w.. 


iy Guſt ody in the Courſe of Law by the King's Writ when he {paled, but offercd it ſhould be ſpent 


ſpecially if Baldevin woutd pray it, which he dia uotʒ and therefore the Releaſe was held good. Lev. 


4 
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the Father his Deed, by Reaſon of Dureſs to his Son. + N. 


* 
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3) On whom and by whom the Duzeſs muſt be 
comm itted. | 


Q 0 2 * 
HE Dureſs that will avoid a Deed muſt be done to the Party him- Rot. Abr. 
ſelf; therefore if A. and B. enter into an Obligation, by Reaſon of 689. T 5 
Pureſs done to A. B. (e) ſhall not avoid this Obligation, though 4. may, — _ | 
becauſe he ſhall not avoid it by Durels ( F) to a Stranger. 8 8 | 
| . E mm To 
judged. (e) Cro. Jac, 18. S. P. adjudged, and that the Bond may ſtand good as to one, and be 
zvoided as to the other. (% Durels by a Pty by Procurement of the Party that ſhall have 
the Benefit, is a good C:uſe to avoid, Ws, 43 E. 3.6. Rol. Abr. 638. 8 C.—But Dureſs by g 
Scranger, without making the Obligee Party thereto, is no Cauſe to avoid, %. Keilw, 154. a. 


* 2 — ä 
— * * 2 1 W 5 


* But ſuppoſe ſuch Bond joint, and not ſeyeral, will not the Dureſs of one Obligor avoid it, 
as to the other. | 


But (g) a Son ſhall avoid his Deed by Dureſs to his Father; fo (4) fliall (2) Rol. 
| Or. 33 
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# 5 ; . ownl 1 fs 
Alſo the Hyſhand ſhall avoid a Deed made by Dureſs to his Wife, 296. | 109 
„ | Rot. Abr 4 
(35, 2 Brownl. 267. 8. P. For Hufband and Wife are bat one Perfon, Sid. 123. cited 165 5 
be adjudged, —For Dureſs of Impriſonment of the Plaimitf's Commoign, Keil w. 154. 105 | 
But a Servant ſhall nat avoid a Deed made by Dureſs to his Maſter, nor Rol. Abr. | 
vice verſa, | e : | 687. 
| 2 Brownl. 
26. 


Dr 
„ RS. 


*(C) What Contracts, or Secuzities map be thus *Page;;s WM 


If a Man makes a (a) Leaſe by Dureſs, and the Leſſee enters, the Lef- , 


{or ſhall have an Athze againſt him as a Diſſeiſor, for the Free Conſent 8 
of Parties being eſſential to all Contracts, where either of the Parties is un- (a) So if a 


M 2 der Mau under 


— — 
* 


r 9 * * — — 


_— 


See the above Authorities, So where an Adminiſtratriz owed Money to A. in Right of her Inteſtats 
011, and was arreſled by A. without naming her Admimitratrix, and give a Warrant of Attorney 
t confels Judgment, whilit under an arreſt, though Judgment was.entered, and her Goods taken in 
Erne and although an Attorney was preſent ; yet the Couft ſer aſide the Judgment for Irregu= 
dan, and awarded Reſtitution. 6 Mod. 163. 7 Mod. 115, 139. Ld Raym. 357, 585, 707, 797 
x," *96, 1142. (f) If one under an Arreſt confeſſes Judgment in B. R. in the Preſence of a ſworn Ws 
"orney of C. B. it is well. 2 Barnes 36. Str. 530. and ſo vice verſa» 6 Mod, $5. 1 Salk. 40. 
end. 224, See the above Authorities, If one under an Arreſt by Proceſs of an inferior Court 
des Warrant for confeſling of a Judgment in that Court, it will not be ſet aſide in B. . though 
19 Attorney be preſent, 6 Mod, 85, See the above Authorities — But if being in Cuſtody by Proceſs 
an interior Court he gives a Warrant of Attorney to canſeſs Judgment in B. R. if an Attorney 
not preſent it will be ſet aſide. 6 Mod. 85. (%) But if the Defendant is arreſted, and in Exe- 
12601, and one becomes bound for him to the Plaintiff, and the Defendant gives him Judgment for 
* nter-Security, it is good, though no Attorney were preſent. 5 Mod. 144. One in Execution 
} confeſs a new Judgment, without the Preſence of an Attorney. 2 Stra. 1245. ' ”_ 


; "> 
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der Force and Violence, his free Aſſent cannot be ſuppoſed, and "FN | 
Tamer of | Hare eh Cavtra.jn-void, and. the Perſanwhe apters y/Yartyeres it s « 


Attorney : W rong-doer. Tu 
| 43+ 


to give . 
Livery, he ſhall have an Aſſize. Bro. Title Diſſeiſin 63. 


ö 1 - But if a Man by Dureſs makes a Feoffment and Livery in Perſon, be 
i Digteiün ſhall have no Aſſize againſt the Feoffee, "becauſe ſuch Dureſs ſhall not be 
| G3. V preſumed, for then the Power of the Pais, preſent at the Solemnity, would 
Luft. 483. have been ſuppoſed to have come in to his Reſ cum. 
where it is | | | 


ſaid that a Feoffment by Dureſs is not void, but voidable only. 6.5 


| Moor 42. 80 if a Man acknowledges and enrolls. a Deed, he cannot afterwards 
Cro. Eliz. plead Dureſss. R 
And the Court inclined accordirgly. Rol. Abr. 87/2. S. P. And that no Averment ſhall be taken, 
that a Deed inrolled was made by Dureſs. Gilb. Uſes 300. Cowp. 5%. 


Rol. Abr. But a Statute Merchant may be avoided by Audita querela, becauſe it was 


687. | e b ö b 3 ; 

3 mad Dy Dureſs of Impriſonment. 
; 8. 42 Vide A ' : 

Vidian 

Ent. 107 


Loon 12. In Debt, for the Arrears of 10 Account, the Defendant may ſhew that 
* TheEar! of the Plaintiff of his own Wrong, imprjſoned the Defendant, and affigned 
Nortbumber- Auditors to him, being in Priſon, and that ſo the Account was by Du | 


land's Caſe, reſs. 


Dyer 143. A Will ſhall be (3) avoided by Dureſs or Menace of Impriſon- 
b. (s) So if ment. | | i Z 

a Man | 1! 
makes a Will in his Yickneſs by the over Importuniry of his Wife, to the End he may be quiet, this | 
ſhall be ſaid to be a Will made by Retiraint, and ſhall not he 9, Styl 437. , ” | 


* 


| | Keilw. $2. If a Man takes A. S. to Wife by Dureſs, though the Marriage be ſolem- 
bd. a - nized. in facie Ecelgſiæ, yet. it is merely void, and they are not Huſband 
| 5 Morgine, and Wife, for without a free Conſent (c) there can be no Marriage. 
id. 65, i 6 | | 
(4) Tho'« Jure it cannot, yet dr fact it may, and ſo withinthe Statute 3 H. 7. «ap 2, Cro. Car. 488, | 


— 


— 


Page 159 *(D) The Manner of avoiding them. 


Co. 119. F a Man executes a Deed by Nureſs, he cannot plead Non fac- 
k tum, for it is his Deed, though he may avoid it by' ſpecial pleading 
U ; : ; „ | 


ger Cur 2 dgment / Ai. © 
Yb Fa Keb 6. Th: Jing . 

8. P. deb, 516. That in Pleading, the ſpecial Manner of the Dureſs, vis. whether it was 
er Minas Vita, Minas Tmpriſenam, We, mult be 2 _ 


t forth, and note fo are all the Entries, 


EPC. 


(a) E ECT ME N T. f ons 


he that the fic- 
be titious Pro- 
Id ceedings in 


(A) of the Nature. of the Adien and Ancienc Man⸗ — anne" 
nez ok Proceeding in Ezectment. 160. - | EjeQtment 
() Df the Modern Manner of Commencing and Pro- 8 


161. And herein, buen 
teeding in 9 erein, e 
niade to un- 


1. Of ſerving the Declaration, Was to the Tenant in Neun e 


Poſſeſſion, and entering into the common Rule, 161, dun , 
2. Of adding Proper Parties. 163. n ; 3 e 1 1 y 
mat there is ½ U 

3 Of the Coſts. 164. 10 Ocean WR 

: 2 his aun | Y 


(C) Jn what Caſe the Ancient Form is nil to be #1: i, l 
3 to. 165. A 4 


(0) Df the Declaration in Ejectment 166. And . res yh 


was 


herein, 3 

5 15 8 rung 
ſon- I, of oat Things an FieAment will le, . one bad 

2. What ſhall be a ſufficient Deſcription thereof. 168. „ 
n 3. Of the Demiſe. and Right of Entry in the Lahr of the ſuggeſted 

Pliniff, and of the Oulter. 171. 1 

lem- | 2 
band x 9 the Plea and General Jfue in Ejectment. 


vl 80 the Uerdict and Judgment in Ejectment. 
| of Dt the Wit of Execution : ; 1 5 And berein, 


1. Of the Time when * Writ i is to 5 ſued. 178. 

2. How the Writ is to be executed. 179. 

$ on the Plaintiff is to be quieted, and what Relief 
. he bas where his Fallon I is diſturbed. 180. 


it was Wi * the meſne Paofits, and how to be 3 8 
920 fringing a new or feeond d Ejectment, 182% 

er 5 
4 (A) Of 


*Page160 


8 Co. 105. 
t . is 


almoſt the onlv Remedy in Practic- for recovering Land wrongfully with-heid. 2 Bur. Rep 66-. 
+ (6) For it is «cal in Reſpect of the Landi, and perſonal in Reſpect of the Damages and Cow. By Hol 

Ch. Juſt Com. 250. and 13 Days between 7. e and Return need not be in a Icire facias on a ju g- 

ment in Ejectment, becaule an Ejectment is a mixed AQtion. Comb. 68. 10 Muy, 177. ſays it isa | 
polieflory Adion. i jj ( 55 | 


£ 


(WA renn — tra „ 2 : 

** 17 — — a © 
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ner 


(A) Df the Mature of the Action and ancient Banner 
1 5 of Pzoceeding in Ejectment. 1 


XN (a) Ejefment'is a mixed (4) Action, in which a Leſſee for Year, 
when ouſted, ſhall recover his Term, as alſo his Damages. 


_ . — 
\ TT = 


w_——— 


11, 2. n. and E. 176. 


gr This Remedy was contrived to ſupply ſeveral Defects which attended the 
rar's Cale, bringing of real Actions; for in theſe the Party could not recover any Da- 
- mages, neither could he regularly bring a ſecond Action if he was barred 


nconveniencies which attended the bringing of real Actions, the Man 


£ 


0 F. N. B. 


220. 


and were generally defeated or determined before any intricate Title coul 


Terms had their beginning, which to ſecure to themſelves, the Leſſees uſed 


Reſolution, that they ſhould recover the Land itſelf in an Habere fac: 


I It is founied on a Poſſeſſion within 20 Years of the Party claiming, or of him under whom be 
claims, and is an Action within the Statute of Limitations, 21. Jac. 4. . 16. lt is a poſſeſſor) Reme- 
dx, and enly competent where Leſſor and Plaintiff may enter. lt 20 Years are elapſed, before 
jet ment brought, Leſſ.r mull bring himſelf within ſome one of the Exceptions in the Statute or hs 
cannot recover. Taylor v. Herde. 1 Bur. 60. "Twenty Years adver/e Poſleſſion in Defendant tukes 
"away Plaintiff's Right of Poſſeſſion as well as his Action or Remedy by EjeQment, J. See 5% 


by 
— 1 . 3 1 880 - 8 1 
— 7 
* 


1 
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in the firſt. Th 
But the concluding the Demandant by ane Action being oftentimes found 
to have been very prejudicial to his Right ; to ſupply this and ſeveral othe 


ner of forming a Term for Years, and the Leſſee's bringing an Ejectment 
to recover the Term, and thereby to aſſert the Title of the Leſſor of the 
Plaintiff, was found out, and was (c) firſt introduced in the 14 H. 7. before 
which Time it ſeems that Leaſes for Years were but of very ſhort Duration 


be decided, and were ſuch precarious Poſſeſſions with Reſpect to the Power 
that the Owner of the Freehold and Inheritance had over them, that every 
ſuch Leſſee was looked upon only as his Bailiff ; and if ouſted, could on! 
have recovered Damages for the Loſs of his Foſſeſſion; and if ouſted b 
his Leſſor, he could onfy ſeek a Remedy from his Covenants. _ 

It ſeems alſo, that ſome Time before the above-mentioned Period, lon 


when moleſted, to go into Equity againſt the Leſſors for a ſpecific Pe 
formance, and againſt Strangers, to have perpetual Injunctions to quie 
their Poſſeſſions, which drawing the Buſineſs into the Courts of Equit) 
was probably one Reaſon which obliged the Courts of Law to come to 


oeffronem. Hence this Action became, aud ſtill continues, the comm 
Method of controverting the Title to Lands and Tenements. | 
As this Reſolution brought on a new Method of Trial unknown before t 
the common Law, it became uſual for a Man that had a Right of Entry i 
to any Lands to ſeal Leaſes of Ejectment on the Lands, and then any P 
ſon that next entered on the Freehold was an Ejector; but as this was 
Means of turning any Man out of Poſſeſſion, becauſe the Leſſee would 
cover his Term without any Notice to the 'Tenant in Poſſeſſion, thereto 
the Courts of Juſtice would not ſuffer that they ſhould loſe their Poſſeſſio 
without any , my to defend them; wherefore the Court made 1 
ſtanding Rule, that no Plaintiff ſhould proceed in Ejectment to recover! 
Lands againſt ſuch a feigned Ejector, without delivering the Li 


x IE O TME Nx. 
ſoſeſion a Declaration, and making him an Ejector and proper Defendant 
il ke pleaſed. . e . 8 = eg 1 

This was a proper Rule of Court, and in its Power to form; for other * ⁴⁰ | 9. 
viſethe Court would be made inſtrumental in doing an Injury to a third ©, 
Perſon, becauſe a Declaration might otherwiſe be delivered to a Stran- 
per, a feint Defence be made, and a Verdict, Judgment, and Execution 
obtained without the Tenant's having any Notice of it; tho” it is not to 
te doubted, but that ſuch Actions were brought at firſt againſt the real 
Ejectors that reſided in the Poſſeſſions; but becauſe any. Perſon that came 
into the Land animo Pofidendi, was equally an Ejector with him that re- 
{ded, the Action in Strictneſs of Law might be brought againſt him; 
but becauſe this, as has been ſaid, turned to the Injury of the reſiding 
oſſclor, the Rule was made, that he ſhould have Notice of it, and 

therefore they would not give Judgment in Ejectment, unleſs an Aſfida vit 

hs * was made that the Tenant in Poſſeſſion was ſerved with a Copy of the Page 161 
eme- Declaration. 1 f ET LEI ie , Eo et : 
fore Upon ſuch Notice to the Tenant in Poſſeſſion and Affidavit as aforeſaid, Style 468. 
as the Tenant in Poſſeſſion uſed to move the Court, that as the Title of the T. Rerm. 
Land belonged to him, he might defend in the -caſual Ejector's Name, 23. Keb, 
which the Court, upon an Affidavit of that Matter, uſed to grant, and that 705, 74% 
the Suit ſhould be carried on in the caſual Ejector's Name, the Tenant in 
Poleſfion ſaving him harmleſs; and then the caſual Ejector was not per- 
mitted to releaſe Errors in Prejudice of the Tenant in Poſſeſhoh, ſince the 
Suit was carried on in his Name by Rule of Court, and the Proceſs for 
Coſts was taken out againſt the caſual Ejector; and he was obliged to put 
"des of the Tenant in Poſſeſſion in Suit, who undertook to fave him 

els. . ; | £54 . | | 9 
Alſo by the ancient Practice ſuch Leaſes were actually to be ſealed and 
delirered, becauſe otherwiſe the Plaintiff could maintain no Title to the 
Term, and were alſo obliged to be ſealed on the Land itſelf, becauſe it was 
| Maintenance to convey out of Poſſeſhon. e Oe ad.” . | 
ation : n 
coul | 
Powet ER — —— 
ever T „ BE 
i "WY Oe the modern Fozm of Commencing and Pro- 
| teeding in Ejen ment: And herein, 5 


„ Jon 3 1 54 465 al} 1 | ; 

s uſed rot {erving the Declaration, Notice to the Tenant in. Poſſeſſion, and 

55 ' _ -,etterihg into the common Rule... be | 

Wn Em, ot Want $446 Foy: OTE 5 TT: 4 : 
quit) ; Ccording to the modern Practice there is regularly no Neceſſity of | 
me to \ ſealing and delivering, Leaſes on the Lands; but the Party who claims 
ade feigns a Leaſe, and in the Name of the feigned Leſſee deliversa  _ | 
omm Declaration to the Tenant in Poſſeſſion in the Name of the caſual Ejector, 40 Which 
4 vo is alſo now ſome feigned Perſon; on this Declaration there is ) Not f. the firſt 
fore BI to the Tenant in Pollethon in re caſual. EjeRtor's Name. | | Proceſs 
ny P 33 6) Which Notice is, that av the caſual Fj-Qor does not claity Title, unleſs the e 5 
s was Fan and defends his Title, the caſual Ej Gor will ſutfer Judgment to paſs by Default. vhereb the 
wy « * will be turned gut of Bolſeſſion It muſi be figned-by the caſual Ejector. Barnard. N. B. 
jercto wot by the nomine Flat. Bernard R. B. 148. (Barnes 11. 
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If there be ſeveral Perſons that claim Title, the Rule may be drawn ge- See Supptm 
nerally or particularly generally that J. H. who claims Title to the Pre- ment to 
miſſes in Queſtion in his Poſſeſſion ſnouſd be admitted Defendant for ſuch Barnes 24, 
Meſſuages; and this puts a Neceſſity on the Plaintiff at the Aſſizes to diſ- 8. 
tinguiſh by Proof what Tenements are in each Defendant's Poſſeflion, be- 


dale by the Rule he is to confeſs Leaſe, Entry and Ouſter, only for the 

|ands in his Poſſeſſion ; and if the Plaintiff cannot diſtinguiſh by Proof 

what Tenements are in each Defendant's Poſſeſſion, he can have no Verdict 

git him, and conſequeytly no Judgment. 4 | 

Or the Rule may be drawn ſpecially, that J. H. who claims Title to See 2Barne 
{ch Lands, expreiling them particularly, ſhould be admitted Defendant, 148. 
1nd that ſuperſedes the Neceſſity of Proof, that the Lands are in his Pol- 
ton; and if the Defendant's Attorney will not give a Note of the Par- 
iculars of the Land for which he was admitted Defendant, the Plaintiff 
may ſummon him before a Judge, who will order the Rule thus ſpecially 
o be drawn up, in caſe the Party in Poſſeſſion will admit himſelf to be 
Defendant. . | | | 

The Declaration againſt the caſual Ejector ought to be delivered before (4) (% Other- 
le ſoign- Day of the iſſuable (e) Terms when the Cauſe is deſigned to be ift. Plain- 
tied, and if one delivers an Ejeẽtment before the Eſſoign- Day of either of hae 7 
the two iſſuable Terms, the Party is bound to plead without further No- ment'till 
tice, within eight Days in that Term; but if the Declaration be delivered the ſubſe- 
deore the Eſſoign- Day of Michaelmas or Eafter Term, which are not iſſua- quent 
ble Terms, the Party is not bound to plead without Motion made, and a "mms _ 
Rule obtained in thoſe reſpective Terms; and if that Rule be to plead be- (e) viz. Ri 
fore the common Time in the iſſuable Terms, then there muſt be Notice ary and © 
den of the Rule, otherwiſe not. „ | Trinity. 

Alo where the Declaration was delivered after the Efſoign-Day of Mi- gal 255. 
thang; Term, and the Plaintiff let that Term paſs without doing any pl. 9. Zi | 
Thing, and alſo till the laſt Day of Hilary Term in like Manner, when 2Barzea 53, 
I moved for a Rule to plead, and for want of a Plea ſigned Judgment; 54, 212. * 
ke Court held this to be a Surprize upon the Defendant ; for when he let 5 
u Hiary Term lip without doing any Thing, within which. Time he might 
we had a Trial, he ought to have given freſh Notice, as in Caſe a Man | 
#5 an Afiizes paſs in a Country Cauſe without Proceeding ; and for this 
laſon the Judgment was ſet aſide. | 

lion the Trial the Defendant will not appear and confeſs Leaſe, Entry 
Wd Ouſter, the Courſe is to call the Defendant and his Attorney, if he be 
e Rule, ore then 12 call the Plaintiff himſelf and nonſuit him, Pacers 

"0 then, upon the (a) Return of the Poftea, (6) Judgment will be gi age 103 
Kunſt the caſual Fieftor. FAT 220 F Er By) 1 (a) But — 
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Wii! the caſual Ejector cannot be entered till the Puſtæa be returned, on which is indorſed 

it Nonſuit was for want of confeſſing Leaſe, Eniuy and Oulter; tor it dos not appear N 

"oP 9 has not complied with the Rule till aſter the Aſſiſes at «hich th- Cauſe was to have been 

"hh therefore the Judgment cannot be entered till the next Lerm after ſuch Afliſcs 15 
udgment the Defendant cannot bring a Writ of Error, for he was no Party thereto; 


Wt if Ar luch Writ in the Name of the catual Ejector, the caſual Ejector being a Friend to 


4 for, may either rele iſe the Errors, or upo Motion f. A. > 
1 a pon a Motion for a Aenpres*, the Co 
3 3 entered. —— But if an Infant be Tenant in Poſſeſſion, and the Tian 8888 
abe, gainſf the caſual Ejector for want of Confeſſion of Leaſe, Entry and Ouſte r. and the 
Ana Writ of Error in the caſual Ejector's Name and the Defendant in Error ſets up 
1 of. 1 calual Ej tor; upon making this out to be the Cafe of the Infant, on Mo. jon on 
| wh ae the Court will not ſuff-r ſuch a Releaſe to be, pleaded in Bar to ſuch Writ'of 
bn, Se lege 220 be impured to hs Infant for want o | Confetito of Leale, Entry and 
D N 9 : — M 1 ku e . * 
ele ina liens Judgment 2gaintt the cafual Ejector, as of the preceding l erm 
Wo the utton Immediately, who can complain the next erm? for the Defendant u 
40 ule, by not confeſſing, is, I conceive, in the ſame Situation as if he had ney 
VU Prereace of Tot. any Reaſon why he fhould delay the Plaintithafter he has voluntaril y 


1 


„ank 
ho en- 
er ap- 
8 ven N 


! 
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Keb. If the Plaintiff in Ejectment, who is but a nominal Perfon, dies, yet 

ep. 372. the Action ſhall not abate, becauſe if there be any other Perſon of the ſame 
Name, the Court will intend him to be the Perſon mentioned in the Deck. 
ration, becauſe he is only nominal, and therefore while there is any Perſon 
of the Name living, the Leſſor of the Plaintiff, who. is only concerned in 
the Intereſt, may proceed in the Suit. 


Salk 80. Alſo if the Plaintiff, who is only a Truſtee for the Leſſor, releaſes the 


pl. 15. Action, he may be committed for the Contempt. +. 


+ The Conſtant Mode now is, to declare in a fictitious Name, ſuch as Juba Dee, U, for the | 


Leffor of the Plaintiff is the real Patty. 


Carth, 333, The Rule in the Common Pleas is, that the Tenant in Poſſeſſion ſhall 
forthwith appear and receive a Declaration; and this ſuperſedes the Ne. 
ceflity of an original Writ, becauſe the Tenant is to appear and receive 
Declaration, and therefore cannot take any Advantage 5 Want of an Ori- 
ginal, unleſs in a Writ of Error; but when a ' Writ of Error is brought, 
they mult file an Original, unleſs it be after a Verdict, when it is helped by 

the Statute 18 E/iz. c. 145%. N. 


f 1 4 i 3 3 4 $; 6; 8 . 
$ After Verdict the Want of Original is helped by the Statute. If Judgment goes againſſ the 
caſual Ej-Qtor, ase is only fictitious, Error cannot be brought, for there is not any one in Court to 
ſue the Writ. And I queſtion if the Note above, as to an Infant Tenant bringing Error, where Judg- 
ment is againſt thecaſual Ejector, is conſonant to modern Practice, or Reaſon. If he entered into the 
Rule, he jhould have complied: with it, and have confeſſed, If he does not he muſt take the Conſe- 
quences, ſhould a Judgment be obtained by Surpriſe againſt caſual Ejector, where an Infant is Je- 
nant (or indeed in any Caſe) the Court on Motion would, if there was ſufficient Ground for it. ſet aſile 
the judgment. And, if Application was not made in due Time, ſuch udgment is not ſo far bind- 
ing on the Tenant as to prevent him from bringing an Eje&ment, and trying his Title. I do there- 
| fore conceive Error cannot be brought in any Caſe, where Judgment goes againſt the caſual Ej-Qor, 


2 Show. Alſo in the King's Bench, where a Perſon may proceed as well by Ori- 

ma 2+3* ginal as by Bill, there is no Need of an Original nor of a Latitat, or Bill of 

; air ls jectment; but before there be any Proceedings, common Bail muſt be 

Friend, filed for the caſual Ejector; alſo in caſe of a Writ of Error, the Party muſt 

SMod. 333. _ 4 Bill of Ejectment, beſides the Plea-Roll, before the Errors are al- 
f gned. | 


Sid.24pl.5- The Court hath changed the Plaintiff in Ejectment after the Decla- 
(c)lnCarth: ration delivered, and hath (c) enlarged the Term where the Cauſe hath 
SConlbeis. been long in Agitation, and Judgment entered againſt the Plaintiff after he 
50. it is ſaid is dead. | | | - 
that che | h ; 
Court will enlarge the Term; but in Carth, 401, 402, 6 Mod. 13% Comb. 110. Salk. 257. pl. b. 
it is ſaid that it cannot be done without Conſent of Parties, py 1 the Plaintiff is hung up by an 
' Injunction in Chancery, or delayed by a Writ of Error brought in the Exchequer Chamber, fir 
that this would be altering Records; and it was the Party's Fault in not delivering a Deciaraues 
of a Term long enough 10 get Judgment}. 7 | 


+ lh Str. 1211. it is ſaid the Court will not in any Caſe allow an Amend mont in the Declaration, 
| becauſe in Ej-ciment it is in Nature of Proceſs, : 


. 


2. Of adding proper Parties. 


By HoltC. No (4). Petſon is admitted to defend in Ejectment unleſs he be Tenant, 


— 9 and is or hath been in Poſſeſſion, or (e) receives the Rent, becauſe it f 


Supplementts an Act of Champerty for any Perſon to interpoſe to cover the P oy 
ee f Ts 7 
E. B. 41. (d) And therefore a Mortgagee has been refuſed to be made a Defendant with the & 
naut, 15 y is admitted to that but the Landtord 4 but this mutt be where the Mertz, J 
not got into Poileſſion, Supplement ts Barnes 29, (+) To make the Landlord à Deſendant in — 
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+ vi bis Title; and if the Party would make any Perſon Defendaut with „page 164 
nother, who was not concerned in the Poſſeſſion of the Tenements, this - 
ws 2 Miſchief at Common Law, beeauſe recovering againſt one of the I 
Defendants, there was conſequently no Remedy for the Stranger for his 
Colts; but that 1s remedied by 8& 9 W. 3. cap. 10. whereby Colts ate 

nen to ſuch Stranger who is made Defendant, unleſs the Judge certifies - 
inmediately on the Trial, that the Plaintiff had a probable Cauſe for making 
ſuch Stranger Defendant. | 7 8 . | 

In Ejectment, where there are two Defendants for the ſame Premiſſes, Vent. 285. 
22d one appears and confeſſes Leaſe, Entry and Ouſter, and the other does 2Ventags. 
"ot, the Plaintiff cannot proceed againſt the other, but he mult be non- _ 
ſuted, becauſe both the Defendants not admitting the Demiſe, and the 
Plintif not proving an actual + Entry and Demiſe, he cannot maintain 
lis Declaration; but if there appeared any Covin between ſuch Perſon not 
ypearing, and the Leſſor of the Plaintiff, the Court will ſtop the Judgment 
znſt the caſual Ejector, for the Part of him who appeared, and oblige - 
him who did not, to releaſe the Coſts, becauſe a Declaration was delivered 
to each of them for their reſpective Parts; and therefore, where one does 
rot pay Obedience to the Rule, the Plaintiff has Judgment againſt the 
jector for his Part only. — | | 

We conceive this Caſe, is not, now, Law. —Defendants who : "= 
Rs Extry, and an actual Entry is not W ith unleſs e e e e 
dant is nominal before ſuch Rule enterel into-—Lf there are two Tenants, one appears and one 
des not, Judgment againit the caſual Ejector may be figned as ro the Lenant not appearing, aud 
Ex-cution iſſue, if he holds any Part of the Premiſſes ſeparately, and Proceedings go on againit 


the other Tenant. If they Jointly hold, then Execution ſhould not iſſue till aſter Verdict and 
fya! Judgment, againſt the Tenant who appeatrs. 


And where there are ſeveral Defendants to whom the Plaintiff delivers k 
Declarations that are ſeverally concerned in Intereſt, and the Plaintiff moves . 
bo join them all in one Declaration, yet the Court will (a) not do it; but the 
Plaintiff muſt deliver ſeveral Declarations to each of them, becauſe each 77 the 
Defendant muſt have a Remedy for his Coſts, which he could not have if e e e 
they were joined in a Declaration, and the Plaintiff prevailed only againſt ſued them 
de of them, and by this Means the Plaintiff might have a Tenant of his at different 
eau, Defendant with others, in order to ſave the Cofts. SE. 

e e BILE + | 3 | 8 
tim to go on againſt all. when nerhaps he mi es I | 82 
e n G er 1 — in ſome of them only. 2 Stra. 1149. 


3. Of the Coſts. | . 


Jalk. 259. 
pl. 14, 


75 Parties by entering into the common Rule are under the Power of 
Court, by virtue whereof the Court awards Coſts, which being taxed 
Eat 6 e L's kg ON 


4 
— 4. ; 


1 ti 


— 


ment, is of Right; 2 Barnard K.B 149, for otherwiſe he migh i dec foil i 
„ is of F « 149, | ght be pre judiced in his In | 
mination between the Plaintiff and Tenant in Poſl-flian, Sal. 287. pl. eg. ber og © 
31 y ſ. 13. and 9 Vin. Abr. 330. 2 S'ri. 1241, 1242 Barnes 114. 2 Barnes 125, 126 
. - ord, though a Peer, Comb. 339, or a Member of Parliament, mult be joined, if he 
a on It; for every Perſon, who has anv Privilege, has it by Law which the Courts cannot 
; * to wave. Salk, 256. pl 6 But a Land/ord may refuſe to be made Defendant 
* 1 pl 6.——Where it was moved, that the Wife of the Leſſor of the Plaintitf might be 
8 ant, the Plaintiff's Title being by a pretended Marriage, which was controverted 
ts Ta art inclined accordingly; but perceiving it to be a Trick to gain Time, and ſo to put off 
1 dr was refuſed, Salk. '257.—One who is only a Truſtee need not be joined. Comb 
* a material Witneſs is alſo made a D-fendant, the ria ht Way is for him to let Judgment 
A ault z but if he pleads, and by that Means admits himſelf Tenant in Poſſeſſion, the Court 
terwards upon Motion ſirike out his Name, Dermer v. Fortsſcue, Mich, 9 Geo. 2. 


times, and 


* 
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by the Maſter, if demanded of the Party, and he refuſes to pay then, et W 
| Court on Affidavit thereof will grant an Attachment. 
| 2Lev,66. And although the Plaintif in Ejectment be but a nominal Perſon, yet i 
6Mod.3c9. he be not to be found, or if he be not able to pay the Coſts, the Attoey he caſ 
od. or Solicitor is liable, or may be committed until he pay the Coſts, or Rey 
Str. 402. duce a Plaintiff that is able to pay them. | "2 
Alſo if a Stranger carries on a Suit in another's Name, who has a Ty, pon tl 
and yet is ſo poor that he cannot pay Coſts ; in caſe he fails, upon Aﬀidai Deed, | 
of this Matter, the Court will order | ſuch Ferſon, who carries on the Sui, dy Dee 
| to pay Coſts to the Defendant. 3 48 ExK0 5 natu 
8 If an Infant delivers a Declaration to the Defendant, ſome Friend « Ile f. 
2 Str. 932. Guardian myſt be ſet up as Plaintiff to anſwer the Defendant's Cots, Perce! 
2 Barnard but if ſuch Perſon dies infolvent, ſo that the Defendant has no Remedy, by 
K. B. 149. this Rule the Infant himſelf muſt anſwer the Coſts, becauſe the Rule un 
i ng 65. entered into for the Infant's Benefit; and even Infants muſt not difturh the 
” Baines Poſſeſſion of others by unlawful Entries, without being puniſhed with Coll. 
nc REI ſtayed till the Leſſor of the Plaintiff ſhould give Security for the Colts, his Reſidence Id wel 
being in Ireland; although this E jectment was brought under the Direction of the Court of Clu 
cery, and 401. Security had been already given there. a Bur. Rep. 11979. . 


 2Keb Rep. -* Tf there be Baron and Feme Leſſors in Ejectment, and one dies after , 5 
827+ pl. 1. entering into the Rule, the ſurviving Perſon is liable to pay Coſts. A . 
If Ejectment be brought to be tried at Bar to bring a Matter in Quel. 3 
tion, as the Validity of a Will, and a Parcel of Land is inſerted in the z: 
Declaration, which is not concerned in the Queſtion, but to which the n no 
Plaintiff hath undoubred Right, and the Defendant confeſſes Leaſe, Enty | 
and Ouſter for the Whole, not obſerving this Part, the Plaintiff ſal 
*Page 165 * not on this Account be excuſed from the Coſts ; but the Court will gie 
©  — "the Defendant leave to retract his Confeſſion as to this Parcel ; and it 
Mich. was done in (a) a Caſe where a Parcell of Copyhold Land being inſertedin 
1 2 the Declaration, which was not touched by the Will, no Surrender being 
between made to the Uſe of the Will, 1 | 


Oddye and | | 
Pren. | „ 5 3 burts ] 


(C) In what Caſes the ancient Form is ſtill to be a 
| adhered to, OE | 


HERE the Houſes or Things for which the Ejectment is brought pence 
L are (b) empty, in ſuch Caſe no Declaration can be delivered, nr 
e Affidavit made thereof, by Reaſon of which the Court cannot proceed to brou 
28. in all give Judgment againſt the caſual Ejector; and therefore it is neceſſary t0 caſu 
Cafes be- proceed the old Way, by ſealing a Leaſe on the Land, and giving Rules Ioinal] 
tween to plead, and when theſe Rules for Pleading are out, Affidavit muſt be 1, 
| 3 made of the whole Matter; upon which the Court grants Judgment; but 
nant, in (e. there can be no Judgment, againſt the caſnal Ejector without moving the 
caſe there Court for that Purpoſe, tho' the Rules for Pleading are out, becauſc the 
be no Per- Court will not grant any Judgment againſt the caſual Eje&or, who 1s only þ 
onreſiding nominal, without ſuch proper Affidavit, leſt otherwiſe a third Perſon od BW © 
Houſe, or be tricked out of his Poſſeſſion. So 
in caſe the | 299 DIS 
Declaration cannot legally be ſerved, it is ſufficient to affix it tothe Door of the Houſe, or on ſort 
- notorious Place on the Lands, in caſe the Ejectment be for Lands.“ (5) Salk. 255. pl. 3. 1 


EEE WENT. 


Soif the Tenant in Poſſeſſion | kept his Door ſhut, it was thought the 
ft Way to ſeal a Leaſe on the Land, and proceed in the old Way; but 
ia this Caſe it ſeems, that if the Practice and Fraud of the Tenant be made 

to the Court by Aﬀidayit, the Court will grant Judgment againſt 
he caſual Ejector nf. 5 1 . 5 884 1 
It has been held, that where a Corporation is Leſſee of the Plaintiff they 
aſt give a Letter of Attorney to ſome Perſon to enter and ſea} a Leaſe _ 
won the Land, for a Corporation cannot make an Attorney or Bailiff but by 
Deed, nor can they appear but by making a proper Perſon their Attorney 
yy Deed ; therefore they cannot enter and Demiſe upon the Land in Perſon 
natural Perſons can; nor can they ſubſtitute an Attorney to Enter into a 
le for their Coſts ; nor will an attachment go againſt them for Diſobe- 3 
ence to that Rule, and by Conſequence they are put to make an (d) actual ( But in 


1 aſe upon the Land, which Leaſe muſt try their Title, and then the At. 3 1 8 
rey may proceed in the common Method that is not altered by the ſaid Bab, in 
1 tatute. 585 . | __ Ejefimenty 


Lang where the 
a Demiſe made to him by the Aldermen and Burgeſſes - without ſetting 


S. aint ff declared 1 a e k 

th that it was by Deed, or under the Seal of the Corporation; and on a Writ of Error it was 
ence d weil enough; and that this being a fictitious Action to try the Title, the Demiſe need not now 
Chaw ſet out to have been by Deed. ie 

Another Inſtance, where the old Method is to be obſerved is, where 
ater e ſeveral Intereſts of the Leſſors of the Plaintiff be not known, and there 

isa good Way to ſeal a Leaſe upon the Premiſſes, leſt they ſhould fail 
Quel- ſetting out in their Declarations the ſeveral Intereſts which each Man 
r the aſſes; and in that Caſe it is the beſt Way to proceed in the old Manner 
1 the en now. * 5 + 5 3 Or they 
Entry tg | : : 1 may de- 
ll on Joint. and on ſeveral Deviſes, in ſo many different Counts, and in each Count go for 
| gie whole, and recover according to the Title. 1 . | 

| 8 | | 

bet To where the Proceedings are in an inferior Court, there they muſt 
being erde by actually ſealing a Leaſe, becauſe they cannot make Rules to 


nfels Leaſe, Oc. in as much as ſuch Courts have not an Authority to 
mpriſon for Diſo bedience to their Rules; and the Reaſon is, the inferior *Page166 
urts having but a limited Authority cannot make any new Rules to bind | 
rlons that do not come in by proper Proceſs of ſuch Court; but the 
hurts above having an unlimited Authority in every Thing within their 
nidiftion, ſhall bind any Perſon that Conſents to their Rules; and there- 

in ſuch inferior Courts the Leaſe is ſealed on the Land, and the *''' 


endant tries the Title in the Name of the caſual Ejector to fave © 
ence, * 7 ; 


ed, k zn Ejectment be brought in an inferior Court, and an Habeas Corpus Sid. 331 
need to drought to remove it, and the Plaintiff in Ejectment declares againſt Erd. Car; 
ſary to caſual Ejector, there may be a Rule to confeſs Leaſe, Sc. as if he had $2. 

; Rules La declared in the Court above, and the Court will not grant a pro- 


© + For in the Court above the Plaintiff declares de ge. 


La Habeas Corpus be brought to remove a Cauſe in Eje ment out of an a Keb. 119, 
or Court, and the Lands lie within their Juriſdiction, and the Leffor © 
We Plaintiff ſeals a Leaſe on the Premiſſes, the Courts above will grant a 


And by 11 Geo. 2, « E 16. where Tenants deſert the Premiſſes Land! i 
* 4. 19. /- 16. 6 0 ords 
non by two Juſtices K the Peace. Fide as to 4 Gro: 2. Ante 161. =, OW 5 Fr 


procedendb, 


% 


— 


E J E: G Dp N KEN T. 


procedendo, becauſe the Title of the Land is a loer ] Matter, properly within 80 

the Juriſdiction of the Court below, where, if they proceed regulary, that 

| | they ſhall not be prohibited; but if the Leſſor has not ſealed a Leaſe on rtel, 
die will not; !! 8 Tre, 


5 A proces ; 


dendo, if the inferior Court has not an excluſive Juriſdiction ? 5 | : a 

2 Keb. 6g. But if the Lands do lie partly within the n rtly with Lu 

__ out, the Defendant cannot 825 above t he Juriſ iction of the Cingue Ports; Fel 
for tho' the Land be local Matter, yet the Demile is tranſitory and trile Je 


any where; therefore though the Plaintiff may lay his Action for that which 

hes within an inferior Juriſdiction in the Court below, if he takes proper $0 
 Meafures for that Purpoſe ; yet if he will lay it above, ſince the Demiſe j a bart 
_, tranſitory, the Defendant cannot ſtop his Proceeding, becauſe the CoursiſWitic!t, 
above for fuch tranſitory Matters have a proper Juriſdiction, have: 
If the Defendant in an inferior Court comes into a Rule to conkh being 
Leaſe, Sc. and the Cauſe be removed by Habeas Corpus, and the Judge co dei 
the inferior Court grants an Attachment againſt the Defendant for Diſobe 
dience to the Rule, the ſuperior Court will grant an Attachment apaul 
ſuch Judge for compelling Obedietice to their Rules, and thereby obſiul 
ing the Buſineſs of the ſuperior Courts, ſince the Defendant is not boundb 
the Rule he entered into the inferior Court, ſuch Rule being only Abe ür 
Practice of the ſuperior Courts. ls | | — 
; ara 
| | | 5 hath it 
— — — pro 
5 | $ ther 
fits oft 
Ing to 
emed 
eterm 
Gn oli ls jo ſting 
| A N Ejectment does not lie for a Rent or Common (a) appendant, ( 'omm 
#) For | other "Things that lie merely in Grant, becauſe theſe being (5) inco rom th 
oe poreal Things are in their Nature invifible gue neguee langi nec ri n in! 
A bail ne. poſſunt and therefore not in their Nature capable of being delivered 0 May 
Str. 54. Execution. | 6 9 5 : | jaſſer, 
Andr 107. | | | ; 50 an 
Cro. Car. 202, Cro. Jac. 146. (8) Co. Lit. 9. a. Ie | HERA] ß of 
a | | ens Ke it. 
. Yelv. 143. So an Ejectment does not lie dr quodom rivulo, c. aque curſu, cal 50 un 
Cballencr Locar in L. for riaulus frue aqua curſus lies not in Demand; for . das 
and Thomas rarur, but is always flowing; nor (c) can Execution by Habere os 
. een, be made thereof, and therefore the Action ought to have been of | 
B ed many Acres of Land aqua coopert ; But if the Land under the River dt Altho 


rownl, 


142, S. C. ot belong to the Plaintiff, but the River only, then upon a Diſtu bat id by 


we 1 


0) Df the Declaration in Ezectment ; And herein, 


1. Of what Things an Ejectment will lie. 


| . eing in 


Poph. 157 the Re dy is by Actian upon the Caſe only. 


S. C. cited. f . | E 
I vide Godb. 157, which ſeems contrary. (5) For this Reaſon an Ejectment does not 94 0 La 
garia in ſuch a Kiver mor- than of a common Apprender or Rent; ad jud ed upon à Writ o | Intel 
upon a judgment out of Lelaud, and the judgment tur this Reaſon reverfed. Cro, Car. 492, wi 
Jones ſaid, perhaps an Aſſiſe would lie for it, becauſe it is proficuum is certo. loco capiond. U wi wy 
Jac. 146. See 8 Moa, 279. But an egg lies pro flagne; becauſe in Law the Word ) Ir 
comprehends both Land and Water. Yelv. 143. Co. Lit. 3. Regift, 22). 80 & gui i lies 
for the ſame Realon. Co. Lit. 5. | B | i 
1 80 | | Spriti 
Kind, ! 


77 
$0 an Ejectment does not lie de pannagio, beeauſe this is only the Maſts 3 
that fall from the Trees which the Swine feed on, and not Part of the Soil Sen ad-. 
irlelf, as the 1 is, and is no more than the Fruit which falls from the jud * 
Trees, which the wine e to feed on. . Aus 4 : 
But an Ejectment lies of a Boilary of Salt, that is, where a Man hath no (.. = 
Inheritance in the Soil in which there 1s a Well of Salt-Water, but only a 150, ſaid to 
Llaſe or Grant of ſo many Buckets of the Water as will ariſe (which are have been 
called the Boilaries) and theſe are with-held from him, he may bring his adjudged. 


* 


Ejectment for ſo many Boilaries as his Grant was. 


. is Lev. 114.S. 
. P. admitted. Runnington on Ejectm. 35. 1 Burr. 133. Doug. 305. 1 Term Rep. 11. 
rope So an Ejectment lies for a Coal-mine, becauſe it is not to be conſidered as Cro. Jace 


a bare Profit apprender; but a Coal- mine comprehends the Ground or Soil 1 50. C. 
itſelf, which may be delivered on the Execution; and though a Man may #y* aud 
have a Right to the Mine without any Title to the Soil, yet the Mine itlelf : indo, ad- 


nel bcing fixed in a certain Place, the Sheriff has a Thing certain before him, Nav 5 
ge e deliver in Execution, | 8 og, 
. 483. S. C. 


cited. Hard. 59, S. C. cited to be adjudged, Carth. 297. 4 Mod. 143. Comb 20. Show Rep. 
1150 364, Salk. 255. pl. 2. S. P, admitted. 1 195 | | 

An Ejectment lies pro prima tonſura, that is, if a Man hath the Grant of Cro. Car. 
the firſt Graſs that grows on the Land every Year, he may recover it in —_ | 
Eectment of him that with-holds it from him; for the firſt Graſs, or prime þ, 2 
feuſara, is the beſt Profit and Grant of the Property; and therefore he that Eje ment 
hath it ſhall be eſteemed the Proprietor of the Land itſelf till the contrary for Lands 

de proved; for the After-Graſs or Feeding is in the Nature of Commonage ; in Wales, 

5 therefore he, that hath the firſt Graſs or tonſura, has the moit ſignal Pro- good. Bare 


fo of the Land, and may keep it longer or thorter, on the Land, accord- {© 139: For 


in, 
emedy againſt the Perſon that ouſts him of it, eſpecially when it is a fixed latine, ſee 
termined Thing, which the Sheriff may put him in Poſleflion of; which 2 Barnard. | 
iſtinguiſhes it from a Right of Common or other Profit anprender; for the K B. 126. 


ant, M ommoner cannot aſſign any one Acre which he hath a Right to ſeparate 28tra. 1120, 
inc rom the reſt of the Commoners; whereas the Grantee of the firſt Graſs 


125 in Reality a Right to the Land itſelf till the ab be taken off; for 
o Man can enter on the Land till that be off, without being a Tref- 
paſſer, | | 13 


uo of the Soil, and the Grantee hath at all Times a Right to enter and 491. 
EC. 


id as will feed One Hundred Sheep. | \ 


; : Hard, 8. 
nd hexe a Caſe is cited to have been adjudged, that Ejectment lay not de Paflara. | 
ver de Athough Tithes are eſteemed Part of the incorporeal Inheritance, Cro. Car. 


by the Common Law were only of Eccleſiaſtical Conuſance; yet 301. 

Ft in the Hands of Lay Proprietors are now conſidered as a Tem- Jon. * 

rl Eſtate, for by the 32 H. 8. cap. 7. it is provided, that every Raym. 589. 

% Lay Perſon having any Eſtate of Inheritance, Freehold, Right, Term, page 368 
gg Wit; i | Ver age 168 

lntereſt in Tithes, and being thereof diſſeiſed, ouſted, wronged, or {b) this 

erwiſe kept from the ſame, ſhall have his Remedy in the Courts of Remedy is 

* for them in like Manner as for Lands; and hence it is that an Eject- Biven oply 


u lies for Tithes. bo L, Im: 
ropria- 


Find therefore the AR of Parliament leaves Spiritual Perſons to purſue their old Romy in 
Piritual Court, Co. Lit. 159. Dyer 116. pl. 1 an Ej-&ment lies only for Tithes 


"9 but does not lie where the Tithing con | 
water of ſuing for aud recovering Tithes, vide Head of Tubes. 


ing to the Seaſonableneſs of the Year, it is but reaſonable to give him this County Pa- 


$0an Ejectment lies pro herbagio, becauſe the Herbage is the moſt ſignal Hard. 303. 


oo an Ejectment lies (a) pro Kr centum ovium, that is for ſo much pal. (a) 
| | | 2 


ts in Mode Decimenf#; but for this and of tha. 
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„Latch 6% An 8 lies pro Rectoria, becauſe a Rectory conſiſts of à Chur. 
1 _ Glebe-Lands and Tithes. VVV urch, 
. 25. It was formerly held that an Ejectment did not lie pro Capella, bee 
| 8 mw it was Res Sacra, which was not demiſable; but now ſince they are become 
11. Lay Inheritances, they are recoverable in Ejectment, as other Lay Eſtate: 
Salk, 256, but it muſt be demanded by the Name of a Mcfſuage, or it is not formal. 


4 ſee | TD 
£6914 | „„ 5 | hell 
| 2. What ſhall be a ſufficient Deſcription of thoſe Things for which 2 ecu! 
f . Ejectmentwill lle 0s 69. B 
= =zBarnesis!. In this Action the Law requires, that the Thing demanded be ſo par. Ho. 
4 2[d.Rayme ticularly ſpecified, that the Sheriff may certainly know what to give the dire 
| | wm Poſſeſſion of, if the Plaintiff ſhould recover; for the Judgment 1s/in or. twee 
i B 164. der to Execution, and the Judgment would be vain, if Execution could A 
| RF not be had of the Thing ſpeciſically demanded; but in this Action the tent 
| 28a. 908. 12 5 | 5 CA: Us | 
| | Judges did not confine themſelves to thoſe Rules which govern the Precize, part! 
but allowed ſome Things to be recovered in this Action, which could not the | 
| ( JH „ be demanded in a Precipe; becauſe ſince the Eſtabliſhment of that Real and t 
1 5 - oy Action (a) many Things have been added and impi oved by Art, and ac. in th 
Palm. 33) quired new Appellations that are perfectly underſtood now by the Lay, Eject 
bv Noy ar- which are not found in the antient Law-Books ; and as Men begun to becat 
gude, that contract by new Names which were not known in the old Law, ſo it that | 
2 quart was reaſonable to ſuffer the Remedy to follow the Nature of ſuch Con- ther 
lie of a tracts. | 4 | | 5 5 | Eliz. 3 
Hopyard. But the Judges did not extend this Action as far as they went in an (i) 0 4 
* Aſfize, becauſe the Recognitors having the View of the Thing demanded . tb 
(5) And in the Aflize, muſt have more certain Knowledge of the Thing demanded 4 
therefore it than could be given in Ejectment. 25 | >, ed in 
hath been 1 | | oF 2, . | "=P 
held that an Ej-Qment will not lie de Creſto, tho' an Aſſiſe will. Style 30 — Rut if an Eft: 
ment be brought for a Croft and an Acre of Meadow, and the Plaintiff hath a Verdict, he may 
have a ſpecial! Judgment tor his Acre of Meadow, releaſing the Dam +g-« for the Reſt. Lev. & i But 
but for this vide Title Damages. Alſo an Eject ment Will lie de uno Croflo vocat. B. Lev, . r 1s g00 
"I wiſden. 3 of | Vs | fignifh 
1 n An Ejectment lies of an Orchard, becauſe it is a Word of a certain dig An 
4 vn nification, though in a Præcipe it muſt be demanded by the Name of a Meadc 
adjudged, Garden; and it being well enough underſtood, the Sheriff may with Cer ch 
Cro. Ee, tainty deliver it upon an Execution. | | 
hd. becauſe but a ee Action, herein Damages are the Principal. Rol. Rep. $5. fur five 
C. Cro. Jac. 654. Palm. 337. S. P. adjudged, Hard. 55. S. P. by Baldwin arguende, Lev. N. decaule 
S. P. per Twiſden. as j * 
Lev. 58. 50 an Ejectment lies of (c) a Stable, becauſe it is a Word of a deter. i 
IT "a z minate Signification, and may be delivered by the Writ of Execution. ud Fur 
4 . 
adjudged upon View of ſeveral Precedents of Recoveries de Stabulo. (s) So an Ej Sment lies of Jn? 
Cottage. Cro. Eliz. 818. Cro. Cir. 555, Hardr. 57. . | "ic 
*Pager6g * An Ejectment of an (4) Houſe is good, though in a Proecipe it oe 
(s) And fo. to be demanded by the Name of a Meſſuage; becauſe the Ejectment is Ee 
ny + war Action of Treſpaſs in its Nature; as a Treſpaſs, wherefore he broke 1010s . 
Ret - the Houſe, has been allowed; for they allowed it good in Ejectment, andthe | 2 
Gro. Jac. Import and certain Signification of the Word Domus or Houſe —_— 25 
| But 
I good 
Rouſe 


. EN 
enough underſtood in the Law ; for in Waſte the Thing itſelf is recovered, 


iſe beſides Damages, and yet the Action of Waſte, is given de Domibus. . m 
* Z c = d ed. 
me Palm. 337. S. C. adjudged, & vide 3 Lev. ot Ws 15 


NS, EE 


80 an Ejectment of a Chamber in the ſecond Story of ſuch a Houſe was 3 Leon. 210. 


held good, there being Certainty enough to direct the Sheriff in the Ex- 3 4 
an ecution. | +57 


But an Ejectment de Coguina, Anglice a Kitchen, is naught; for thou ky . 
the Word is well enough underſtood, yet becauſe any Chamber in t 23 = 
Houſe is applicable to that Ule, the Sheriff hath not Certainty enough to Zeri, ad- 
the direct him in the Execution, in Regard the Kitchen may be changed be- judged. 

or. tween the Judgment and the Execution. . | 1 

wid An Ejectment lies not of (%) a Cloſe, becauſe. it is of an uncertain Ex- Godb. 53- 
the tent; nor will it mend the Declaration, though the Cloſe be called by a a LON $$» 
particular Name, becauſe that alſo leaves the Extent of it uncertain, fo that Prid — ug 
not the Sheriff cannot tell what Quantity of Land to deliver in Execution; adj 3 


Real and though the Number of Acres contained in the Cloſe ſhould be mentioned being of an 


Lac. in the Declaration, and be ſet forth to belong to a Meſſuage for which the uncertain 
aw Ejectment was alſo brought; yet even that hath been (c) held too general, 38 
2 is becauſe the Nature and Quality of the Land is thereby left uncertain, ſo nt 8m? 


5 it that the Sheriff is ſtill at a Loſs what to deliver the Poſſeſſion of, as whe- Name did 
Don- ther Meadow, Paſture, c. | 5 not help it; 
| | ö but vide Cro. 
Eliz, 235, 339. I Burr. 62g, Cowp. 349. Doug. 305. 1 Term Rep. 11. Cro Jac. 654. which ſeem contrary. 
n (6) (5) An Ejectment of a Piece of Land called D. without ſhewing the Contents. Palmer's Caſe, Owen. 


nded 18, the Court was divided, but after adjudged that it was well enough, becauſe it was but an Action of 
ade Treſpaſs, and Damages were the e e tho' it would be otherwiſe in a Precipe; but upon a Writ of 
Error in the Exchequer Chamber this Judgment was reverſed. Hetl. 176. Moor. 422. pl 587+ () So adjudg- 


ed in Savi/'s Caſe, 11 Co. 55, and the S. P. held and admitted to be Law, in Style 194. Lev. 212. Bridge. 50. 
Hard, 133, Palm. 102. 3Lev. 97+ Salk. 254. pl. 1. where Savil s Caſe is affirmed to be Law by Holt Ch. Juſt, 


* 


. "I 
"tf hut an Ejectment for a Cloſe called D. containing three Acres of Land, Cro. Jae. 
3, s good, becauſe the Quality of the Land is mentioned, the Word Terra 573: 


benifying in Law arable Land. | . | pn 
An Ejectment does not lie for a Meſſuage and forty Acres of Land, 3 
Meadow and Paſture thereto W (d) without diſtinguiſhing how 2g. way 
much of one Sort, and how much of the other. | 1 N Afartin and 
Bl . | d Mi, ad 
judged, Cro. Car. 47 1. 8. P. adjudged, Hard. 59. S. C. cited. (4) So where an Ejectment was brought 


p. 8 ke five Cloſes called Furlong, containing ten Acres of Arable and Paſture; and it was held naught, 

er. d. becauſe not ſpecified how many Acres of each there were, ſo that the Sheriff had no Rule to govern 

7 himſelf by in the Execution. Kaight and Syms adjudged, Salk. 254. pl. 1. Holt 263. pl. 2. Show. 
338. Carth. 204. 4 Mod. 97. Comb. 198. 8. C But an Ejectment of twenty Acres Jamnorum U 

deteT« Ine. is well enough, becauſe intended of Lands of the ſame Nature, iz. Heath, on which Gorſe 

» ud Furſe grow. Cro, Car, 179. Mod. 90. & By 

es of 4 , 5 > DS £ 

of An Ejectment de uno Mefſuagio five Tenemento is naught for the (ce) Un- 9 
ſertainty of the Word Tenement, being of a more extenſive Signification 25tr2- 834. 

ought Wn the Word Maſſuage, and conſequently uncertain what is demanded by nerd. &. 

, le E ectm bra | : 18 | B. 135. 

s af Jectment, 2 i Barnes 117. 


* 


But an Ejectment for a: Meſſuage or Tenement called the Black Sad Sid. 295. 
way becauſe the Addition reduceth it to a Certainty of a Dwelling- 4 238, 


136. 
Ver. U. e bo 


ne tr MR N TT. 
Bard. 27. 80 an Ejectment for a Meſſuage or Burgage in H. is good, becauſe bo 
Devi Poph. ſignify the ſame Thing in a 0 5355 11 9 ; 
203. An Ejectment does not lie de Repoſitorio, becauſe it fignifies a Yaide or 
Page r I Cupboard, as well as a I arelouſe, and therefore uncertain what is demand. 
a Car. ed; but if it had been with an Anglice, a Warehouſe; this had confined 
Jon. 454. it to that particular Thing. „ 5 : | 


Pp HL I RE A ER 
4 


b 
E 
— hs 


| 5 Com. Dig. 274. Doug. 305. 


Hard. 57. An Ejectment for one hundred Acres of Waſte, or pro centum ai 
os and (a) montis, was held 3 for the Uncertainty, becauſe both Waſte and 
_ a e Mountain comprehend ſeveral Sorts of Lands, but for one hundred Acres 
Kaufe it of (6) Bogg is good, in Ireland, becauſe the Word there hath but one Sig. 
may contain nification, and comprehends but one Sort of Land. _ | 
Land of any © | | : ; : # 
ny 1) Palm. 100. Stafford and je, of adjudged * a Writ of Error out of Tralai 
and the Judgment reverſed accordingly. Rol. Rep. 166. S. C. But both are denied to be Lay in 
Vin. Abr. 336. pl. 19. Stra. 71. It lies for Alder-cave and for Cattle-gates. 2 Stra. 1063. 80 it 
Loes for a Beaſt- gate. 2 Stra. 1084. Andr. 106. (5) Cro. Car. 512. Mulcarry and Eyres adjduge 
Palm. 100. S. P. Salk. 254. pl. 1. Show. 338. S. C. cited, and admitted to be Law. | 


Yelv. 166. The Plaintiff in Ejectment declared upon the Leaſe of a Houſe, ten Acres 58 

2 Mod. 143. of Land and twenty Acres of Meadow, by the Name of a Houſe and ten 

W- 364. Acres of Meadow, be the ſame more or leſs, and had a Verdict, but the WW © L 

Judgment was arreſted; for the Declaration was ſo repugnant and uncer- 

tain that even the Verdict could not help it, in Regard the Land menti- 

oned in the Declaration is of a different Nature from that mentioned in the 

Pernomen; beſides the Number of Acres is ſo different, that the Words 

more or lefs cannot reduce it to any Certainty, for it were unreaſonable to 

eee extend them to twenty Acres more than was mentioned in the Pernomen, 

Hetl. 146. An Ejectment for a Manor ſeems ill, without deſcribing the Quantity 

Lit. Rep. and Species of the Land contained therein. f Sas 
301. Latch - 1 | 

Gr. An Ejectment lies for a Garden, by the Name of three Roods of Land, for it may be ſometimes vſal 

as a Garden, and at other Times ploughed#Godb. ö. adjudged though it was ſaid it might more proper- ie Le 

1 have heen demanded by the Name of a Garden. An Ejectment pro guatuor Molendinis is good, without Lea 

Ying Wind-mills or Water-mills, becauſe both are comprehended under that Name in the Nie, 

Mod. Rep. ro. pl. 55. An Ejectment de decem nit Feng was held good; for the Court held ten Acre 

of Peaſe, and ten Acres ſowed with Peaſe, to be all one, and therefore certain enough. 


| & age If the Manor is properly named, if an Ejedment will not lie for it, if it is for the Mau on, a 
with the Appurtenants, without deſcending to particular? | 


2 Rol. Rep. An Ejectment brought for ten Acres of (c Wood, and ten Acres oe ha 
hs 1B Under-wood, this was inſiſted on as a big petitum in Error, but diſallow 
TG) Where ed, becauſe plainly they are of different Natures; and thoſe who argu 
— 9 ac for the Error ſeemed by their Argument to have admitted it themſelve 


Von among becauſe they inſiſted that no Ejectinent lay of Under-wood; which flies 
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other it muſt be of a different Nature from Wood; but that Objection was di 2 
5 A hai allowed, becauſe the Nature of Under-Wood is ſo well underſtood in t 
Arres Lien Law, To that the Sheriff will have Certainty enough to direct him in tu & if 
- inſtead of Execution. :? ö e e 8 | t 
Boi, and N RE oe, Nite 
it was-moved to amend it before the Trial came on at Bar; but it was denied, and the Jury dire! nn 
find ſeparate Damages as to that Particular, Carth. 402. cited to have been ſo ar? in the Cake « 
Thompſon and Leech, 100 | 8 A 
lt is not a Bis petitum in a perſonal Action. See 2 Cro. 21. OS 


Yelv. 118, An Ejectment was brought de caftro, villa & ters is, without expreid 


a 11, the Number and Certainty of Acres; and it was held ill on a Verdict, u 


Errorout a Writ of Error . thereon, becauſe it was too generally deman® 
of Jreland, and it, was impoſſible for the Sheriff to know what Quantity of Lind! 


1 muſt deliver upou che Habere facias poſſeſſionem. 


* 


V 
An Ejectment de omnibus & omni modis decimis in decem Acris in D. with- 1 Co. 251. 


n eying Carbarum feni, Lane Agnellorum, or ſome other Certainty of Cg“ 
Nature and Quality of the Tithes, is ill, as it would be for one hundred Moor $37. 
5 \cres of Land, without expreſſing the ſeveral Natures and Qualities of the pl. 1130. 
ine id; for in this Action the Plaintiff muſt be as particular and certain in Rol.Rep.86 
ls Demand of them, as he would be of Land. SB A” 


+ But in this Action the Plaintiff is not obliged to ſet forth the Quantity 
jf every Sort of Tithe, as he muſt do of every Sort of Land, becauſe it is 
acris it's Nature uncertain, the Quantity depending entirely on the Goodneſs ard. 57. 
nnd Fruitfulneſs of the Land and Seaſons, and therefore an Ejectment pro Dyer 116. 
\cres am portione granorum & fæni was held good, becauſe impoſſible to lay _ 
dig ow much the Quantity would be. e | 
An Ejectment for a certain Place called the N in D. is well enough, $206 96. 
: cauſe that Place belonging to a Church, called a Y#/ry, is perfectly 3 "= 
relaxd, own, and therefore the Thing demanded is ſufficiently deſcribed to have adjudged. 
80 it ecution thereof. | . | 105 
dugel. In Ejectment in the County Palatine of Durham, the Plaintiff declared Carth 277. 
| pon a Demiſe de Mineriis carbonum in parochia de. D. generally, not ſaying Andrews 
ww many Mines, and had a Verdict, and Judgment upon a Writ of Er- ea ogy 
acre er brought in B. R. the Error aſſigned was in the Declaration, becaute of py 1a "146 
ten e Uncertainty thereof; for not ſetting forth the Number of Coal-mines, Comb. 201. 


I I Co. 25. 


ut the es the Sheriff might know of how many to give Poſſeſſion; and for this Show. 364. 

cet: Reason the Court inclined, that the Judgment was erroneous ; but then Salk. 255. 

__ he Plaintiff producing ſeveral Precedents in Durham, and alledging that Pl. 2. 5+ C. 

1. e i the Entries there in Ejectments for Coal- mines were the ſame as in this | 
NG te, the Judgment was affirmed. | 


able to | | 8 
ae of the Demiſe and Right of Entry in the Leſſor of the Plaintiff, 
FM 55 and of the Ouſter. - | 


mes viel AG Although by the modern Practice the Plaintiff is got obliged to prove 

ie Leaſe mentioned in the Declaration, for that is confeſſed by the Rule 
{ Leaſe, Entry and Ouſter, which he is obliged to enter into; yet that 
n rol” only deſigned for Expedition in the Trial of the Right, and not to 

pe the Plaintiff a Right of Action which he had not at Law; therefore it 

uſt appear by the Declaration, that the Plaintiff had actually the Poſſeſ. 
Musen, and was ouſted thereof by the Defendant; hence it is, that (a) if A. a (e) Rol. 

r for Years, makes a Leaſe to B. at Will, and B. is ejected, A. cah- Rep. 3 

eres d have this Action upon that Ouſter, becauſe though the Poſſeſſion of 
lor in Law the Poſſeiſion of 4. yet the Treſpaſs vi & armis, which is 
pmplained of in this Action, muſt be againſt the actual Poſſeſſion, and 
nſelve a Was in B. * 8 | : 


i gut 4 REA = £6 . | | - | 7 
was i 4. See 8 * ment, if the Perſon who ouſted B. refuſes to deliver up the Poſſeſſion 


amy V if 4. be Leſſee for Years, the Remainder to B. for Years, and A. is 

| | ad, and then his Term 5 res, B. ſhall not have an Ejectment on the 

reel ſet of A. becauſe the Poſſefſion was not actually in him, and therefore 
annot complain of a Treſpaſs done to another. F | 


hs on Demand and Refuſal of the Poſſeſſion B. may maintain Ejectment, for he has Title, and 
clan in Poſſeſſion hath not any, and on Trial of an Ejectmemt, tis the Title only comes in Queſ- 
\ Tue Ouſter is confeſſed by the Rule; and 1 do not conceive that, in this or the preceding Caſe, 
preis aud of the Poſſeſſion is actually neceſſary. e | . 
da, þ e 8 

manage us N - Alſo 


(4) Where uſual Savings for Infants, Feme Coverts, Sc. which wide under Title 


- clearly | | 
agreed that the Confeſſion of Leaſe, Entry and Ouſter, is not a Confeſſion of any Entry ſufficient u 
make out the Plaintiff's Title, where an Entry is neceſſary thereto, but the Party muſt actually enter 


_ 10. Prejudice, and cannot charge the Land with her Portion which is then one 


Law © The Plaintiff muſt lay the Commencement of his 2 Leaſe in! 


. i ; 


CFT 


Alſo the Leſſor of the Plaintiff muſt have a Right of Entry when ti 

Action is brought; for if his Entry were taken away he is a Diſſeiſor, any 

cannot enter to make a Leaſe to try the Title; and therefore where Tenant 

Lid, Tit. in Tail makes a Diſcontinuance, the Iſſue in Tail is put to his Formed, 

Diſcontinu* and cannot have his Ejectment, becauſe his Entry by the Diſcontinuance;, | 
YT taken away, „ + WY | Ee 

nn Alſo by the Statute of Limitations 21 Fac. 1. cap. 16. none ſhall male 

| an Entry into Lands, but (a) within Twenty Years after their Right or 

*Pager72 * Title, which ſhall firit deſcend or accrue to them; but this Act hath the 


the Plaintiff Limitations. | 

was non- | | | 

ſuited, becauſe not able to i pot that he had been in Poſſeſſion for twenty Years. Keb. 68 1. Hurt 
461.— That this Statute ſhall not affect the King or his Tenant. Hard. 176. 2 Leon. 206. Cro. Ely, 
331. ——Nor a common Perſon whoſe Tenant has been in Poſſcſſion,. and has paid the Rent, for the 
Poſſeſſion of the 'Venant is the Poſſeſſion of the Landlord. 2 Keb. 127. — 80 the Poſſeſſion of cue 
Joint-tenant is the Poſſeſſion of the other, ſo as to prevent the Statute from being a Bar in the Ejed. 
ment ; ſo of Coparceners. Salk. 285. pl. 19. . 85 b 


Cro. Jace. If a Rent be granted in Fee, or otherwiſe, to A. with a Clauſe or Pro. 
511. viſo, in caſe it be in Arrear, to enter and hold the Land till the Arrears 
* 2 be ſatisfied out of the Profits thereof, if the Rent be in Arrear, 4, may r. 
* 5 3 <6 cover the Poſſeſſion in an Ejectment; for this Proviſo creates an Intereſt in 
Saund. 12. the Land to anſwer the Rent; and regularly, whoever hath an Interef 
may demiſe the ſame to another, and conſequently the Perfon claiming un- F 
der ſuch Demiſe may maintain an Ejectment; and this is now a ſettled Point ¶ tion 
ENT where the Rent is created by Grant at Common Law, or by way of Uſe;8WW:nd| 
( For 74 but in this Caſe there muſt be an (4) actual Entry made, becauſe the Tite the 
ſeems now of the Land accrues by the Grantee's Entering. | Plais 
1A 
men! 
Regt 
tion, 
and | 
of C 
N. 
parti 
Pain 
enter 


as appears by Saund. 319. Sid. 233. Mod. 10. Vent. 42, 332. 3 Keb. 218. Salk. 246. pl. 2. St 
424 f. But by the Stat. 4 Geo. 2 cp. 28. in all Caſes between Landlord and Tenant, the Landlord fir 
Non-payment of Rent may deliver a Declaration in Ejectment, or ſerve the ſame, as by the Statute i 
preſcribed, and fuch ſerving ſhall be ſufficient without a Demand or Re-entry.—And, note, that if a Mat 
enters and delivers a Declaration in Behalf of the Leſſor of the Plaintiff; this is no Entry to avoid 
Fine, unleſs an expreſs ns aud was given to enter for that Purpoſe, becauſe the Entry muſt be pu 
ſuant to the Intention, and that was to deliver a Declaration ia order to try the Plaintiff's Title, and od 
to make any Title to the Leſſor of the Plaintiff. Mod. 10. Clerk, Rowell and Philips. Saund. zl 

Vent. 4% « 5 ; | LE 


— e 


— 


U Sed qu. If Entry now neceſſary in any Caſe but to avoid a Fine? That ſeems to be now the ſet 
Doctrine. See 3 Burr. 1897. . | Tn. 


- 


Cro. Eli. A. covenanted to ſtand ſeiſed of Land to the Value of 1000. per. 4 Th 
_ - to the Uſe of himſelf for Life, and after to the Uſe of his Daughters, lupe 
: New That ſhould be unmarried at the Time of his Death, ti they ſeverally ſhouldrein 1 
in theſe Caſ. ceive and levy pool. a- piece, the Remainder to his Son ; 4. died the Mud 
es the uſual Eliz. and the eldeſt Son entered 42 Elix. the eldeſt Daughter (there VM $1 
Method four of them) brought her Ejectment, but. did not recover the Lands, be the ( 
3 e cauſe her Entry was taken, ſhe having paſſed the Time allowed her to Dot r 
3 ok ter and receive the Profits; otherwiſe ſhe might keep the other Daughte ae 0 
Equity, Out of the Perception of the Profits; for if the eldeſt Daughter lets the. 


: enjoy during the Time the Profits may be levied, ſhe lapſes her Time, ® 
— agg muſt therefore have Remedy againſt the Son bin Fog the Profits in lr 


1 Burr. 60. rated with Portions to be raiſed for the younger Siſters. 


Fje&tm. 76. Declaration to have been preceding the Ouſter and Ejectment by tht Ne 
tendant; for though ſuch Ouſter be a Wrong, yet it can be no Wrong: 


- 


i 


= 
—— 


. 0 


E * e F N . | 
A this the Plaintiff if it was done before his Title commenced; () as where the (5) Yelv. 
, and WW plaintiff declared on a Leaſe made the 27th of April, Anno primo Regis, 18a, 
enant and laid the Ouſter by the Defendant to be the 26th of April Anno primo 
med; pr dict, this was held bad, becauſe it was plain the Plaintiff had no 8 itle 
nceis til the 27th, and therefore that Ouſter the 26th was no Treſpaſs or Injury | 


to him. 


nie i 5 if the Leaſe had been made 25 April habend. 4 Dich 27 Arif vir- 

ght or tute cujus the Plaintiff entered and was ſſeſſed till the Defendant peffea 3 2 

th the alem 27 die Aprilis did eject him; this is bad, becauſe the Ejectment was 8. 

Tie before the Plaintiff's Title commenced, for the Leaſe did not commence 2 1d. Raym. 

. 2 & ; * \% | 8 0. 5 

all 28 Abril. f | | - | | dg, | 

H Mod. 2, 177, 265» 13 Mod. 113, 12g. Barnes 12. 2 Barnes 13, 153, 154+ See 2 Stra. 1086. 

11 Cod 125. Coe Temp. Hardw. 98, 99. 2 Barnard X. B. 217. Cro. Jac. 135, 258. Cro. Jac. 96, 


for the 164, 312, 662. 2 Bul, 29. cont, x 3 
+ Sed gu. If codem die Aprilis, might not be rejected as Surpluſage, che Declaration adjudged good? 


| But if the Leaſe be made the 27 habend. from thenceforth, there the 
r Pro. Eectment may be laid the 27th, becauſe the Leaſe commences the 27th, . 


\rrears and an Ejectment may be the ſame Day the Plaintiff's Title commences. Cro.Jac.258- 
Nay re. 1 | "lh | 5 Co. 1. 
reſt in Runnington on Eject. 90. Cowp. 189, 714, 719. Doug. 446. 


nterel 5 | ; : - 
ing un. + But the Law doth not neceſſarily oblige the Plaintiff expreſsly to men- Page 173 
d Point non the Day of the Ouſter, fo it appears to be after the Term commenced, Cro-Jacg11- 
f Uſez and before the Action brought; for where the Declaration was on a Demiſe e and 
e Title te 25th of March primo Regis, for three Years, by virtue whereof the gz 
Plaintiff entered and was poſſeſſed, until the Defendant pefea, wiz. Anno 
radi entered and ejected him, without ſ cifying the Day of the Eject. . 
cient o ment; this was held good in Error, the Action being commenced ſecundo 
lly e, and the Ejectment laid to be primo, it was plain from the Declara- 
de on, the Ouſter and Ejectment was after the Plaintiff's Title commenced, 
Statue and before the Action ae and confeſſes the Plaintiff had good Cauſe 
if a ao! Complaint, though he did not ſpecify the Day the Injury was done. 

Neither is the Plaintiff, as it ſeems, ' neceſſarily obliged to alledge the 2 Rol. Rep. 
particular Day of his Entry in the Declaration; and therefore where the 466. 
fad. of Pantiff declared on a Leaſe to commence at a future Day, virtute cujus he Latch. 199. 

entered, and was poſſeſſed till ejected by the Defendant; this was held good 

ma Writ of Error, becayſe it is ſaid he entered by Virtue of the Leaſe, 

viich could not be before it commenced, for he could not enter by Virtue 

the ſei 0! the Leaſe till the Leaſe commenced; aliter if the Declaration had been 

| r#textu cujus he entered, for the Plaintiff might enter unlawfully, or be- 
fore his Time, under a Pretence of the Leaſe. Þ 2 2 

The Plaintiff declares in Ejectment in the Common Pleas, and after an Law 

ers, WA 1e (as the Courſe of the Court is) makes a ſecond Declaratiou, if Ejectm. 78, 
n uch Cafe the Plaintiff by the firſt Declaration, ſhould lay the Ejectment COILS 
d the nd Outter before the Commencement of his Term, or omit any Matter Haw ob, 
x af Subſtance in the firſt Declaration, though the ſecond were right, ane 
nds, Vt Ouſter were laid after his Term commenced; yet the Plaintiff ſhall 
er to wot recover, becauſe the Declaration on the Imparlance-Roll is the material 
aughteſ me on which the Action is grounded, and mult be ſupported by it, and the 
e- Roll is but a Recital of the other, and therefore qught to begin with 
a Alias prout patet, Sc ae 0 


then 006 us Sed. qu. If it is nat the Declaration in the Iſſue, in Fjectment that is entered on the Roll, that 


the Declaration to which the Defendant pleads, the firſt being only in the Nature of Proceſs, to 
aſe in! ive him into Court, and of which there is not any one to take Advantage; as the Moment the De- 

baden appears and enters into the Rule, another Declaration is delivered, with the Defendant's Plea 
R the Form of an Iſſue. Zi ö 
wy £ | And 


2 


N eG Oe Ep on | 

; And though the Declaration in Law relates to the firſt Day in the T 
A becauſe the * is in Law conſidered as one Day, yet the Plaintif nx 
declare on a Leaſe made ſome Time after the firſt Day of the Term, an 
ſhall recover thereon, but then it muſt appear to the Court that the De. 
claration was filed after the Day of the Commencement of the ſuppoſed 
+ Leaſe, for otherwiſe the Plaintiff complains of an, Ejectment before he hai 
Title; and if the Time for filing a Bill were not examinable, the Ad q 
Law, which makes the Relation of Bills to the firſt Day of the Term 
would be an Act of Injury to the Plaintiff, and delay his Right; for the 
a Man ejected out of a Leaſe made in 'Term-time could not complain itil 

T4 Term was over. | | | 

Law Ejet. A Declaration on.a Leaſe made the 6th of "4 Anno 7 of the King 
79, 80. but gc. ſetting forth, that the Plaintiff was poſſeſſed guou/que paſtea the De. 
vide Carth. fendant the 18th Day eju/dem menſis anno ſexto ſupradict ejected him; thi 
491 49% was objected in Arreſt of Judgment, becauſe the Ejectment, as was inſiſted, 
wouas laid to be Anno /exto, which was the Year before the Commencemen 
of the Leaſe, that being laid to begin the 6th of May, Anno ſeptino; hut 
the Declaration was allowed to be good by the Court, becauſe the Ejet. 


# ment was laid to be 18 cu m menfis, which could not be, if it were donein 7 

4 | the ſixth Year, and therefore they rejected the Word /exto as inconſiſtent 
3" „„ 1 5 | 

1 | Cro. E. So where the Declaration was of a Leaſe 22 May, habendum a prim ty 2 

1 i arg * Maii for three Years, virtute cujus the Plaintiff entered and was poſſeſſed th 

= . quouſque poſtea, Viz. eodem die & anno, the Defendant ejected him; this ag 5 

. on Eject. 94. 4a Writ of Error was allowed a good Declaration, though it was inſiſted 

I Cowp- 717. that eodem die & anno muſt refer to the firſt Day of May, which was tle 7 

4 laſt Antecedent, and then the Ejectment was laid to be twenty-one Dy In 

4 | before the Leaſe was made. 1 | | 8 

3 Page 174 The Plaintiff in Ejectment declared, that whereas J. S. by Indentur ip 

1 Law Eject. the qth Day of June, (without ſaying when it was made or deliver D. 

1 81. did demiſe, Sc. habend. a die dat. figillationis & deliberationis indentws U, 

A f prædict, virtute cujus the Plaintiff entered and was poſſeſſed till the De 

1 fendant the ſame Day ouſted him; it was moved in Arreſt of Judgmen 1 

"| that it was uncertain by the Declaration when the Term began, neither th by 

4 Day of the Date nor of the Sealing and onus vine mentioned in thn - 

{ 2 Declaration; yet Judgment was given for the Plaintiff, becauſe after iT 

Wi Verdict it ſhall be intended not only to bear Date, but alſo to be ſealed ai M. 

4 delivered the Day mentioned in the Declaration, which was the gth, for 0 

Wi Deeds are preſumed to be delivered the Day that they bear Date, till ü ® 

bw __ contrary appear. „„ | . . mij 

Law Ejet. But where the Limitation of the Leaſe is altogether uncertain, t W 

81. Plaintiff cannot recover, becauſe where the Commencement of the Leaſt the 

uncertain, the Leaſe is void in itſelf, and then the Plaintiff cannot have leg 

Title; beſides that, the Court cannot poſſibly perceive whether the Hel the 

ment was before or after the Plaintiff's Title accrued, if ſuch uncert an 

Leaſe could give him one; otherwiſe it is where the Limitation or Con 5 

mencement is impoſſible; for in ſuch Caſe the Leaſe commences from ! 74 

Delivery, as if it had no Date, and then the Court may judge whether ® % 

Ejectment is laid to be before or after the Commencement : But there! 4 

this further Reaſon for the Difference, for the impoſſible Limitation ic f Ke 

jected, becauſe it could not be part of the Agreement or Contract; but! tot 

uncertain Limitation is Part of ths Contract, and vitiates the whole A ... 

ment, becauſe the Court cannot reduce it to any Certainty. : im 

Hetl. 63. Thus where the Plaintiff declared on a Leaſe, habend. a die datus in Lif 

Brody v. ture predict. without mentioning an Indenture before; this was held der 


| Iobuſem. for the Uncertainty when the Leaſe commenced. 


/ 


* 


F ͤ 


hut if the Pliantiff had declared on a Demiſe to him per quoddam Scrip- Vent. 137. 
um obligat habend. a die Datus indent. præ diet. this had been good, be- 2 Keb. 796. 
cauſe the Scriptum Obligatorium ſhall be intended an Indenture. | - 

The Plaintiff declared on a Leaſe of the fourth Part of a Houſe, in four _ Eject. 
Parts to be divided, by force of which he entered in Tenement prædict. *t 3˙ 
and was poſſeſſed *till the Defendant ejected him de T enementis preedidtis; this 
was objected in Error, that the Plaintiff laid the Ouſter to be of more than 
by his Leaſe he had a Title to, for the Ouſter was de T enement. predict. 
which at leaſt muſt be underſtood of the whole Houſe, and the Leaſe was 
only of the fourth Part; but the Objection was over-ruled, becauſe Je 
Tenementis prædict. ſhall be intended only of the fourth Part of which the 
Leaſe was made; beſides, it was but juſt he ſhould recover as much as he 
had Title to, though he laid his Ejectment for more. : 1 

The Plaintiff declared on a Demiſe the ſixteenth Day of Januaty, by an 2 Elig, - 
Indenture dated the ſecond Day of January, without ſaying primo Deli- 2 Elec 
bcrat. the ſixteenth, yet the Declaration was held good; for though all 85 1 
Indentures ſhall be preſumed to be delivered the Day they bear Date, 
unleſs the contrary be ſhewn, and that therefore this Leaſe muſt com- 
mence the ſecond Day of January, which, if true, would be a different 
Leaſe from what the Plaintiff declared ; yet in regard it declared on a De- 
miſe the ſixteenth, it muſt neceſſarily be intended that it was delivered 
on the ſixteenth, becauſe it cannot poflibly be a Demiſe before the Deli- 
very, and therefore the Delivery muſt neceffarily be intended the Day 
the Demiſe is ſaid to have been made, and not the Day of the Date of the 
Indenture. 

But where the Plaintiff does not make mention of any particular Day 
when the Demiſe was made, but only in general ſays, that F. S. by h 
Indenture bearing Datè x Fan! did demiſe to him, ſo that it both not 83, 84. 
appear by the Plaintiff's own Shewing, when the Leaſe commenced, the 3 Will. 274, 
Law in ſych Caſes conſtrues the Delivery to have been the Day it bears Cowp. 717, 
Date; and ſo the Declaration was held to be good, and not void for the Page 17 
Uncertainty of the Commencement of the Leaſe, as was objected. | 

Though by the modern Practice the Plaintiff is not obliged to prove the [aw E 
Leaſe mentioned in the Declaration, for that is confeſſed by the Rule, and 
by that means the Miſchief of any Variance between the Leaſe declared 
on and the Leaſe produced and proved on the Trial is avoided, which was 
a Danger. the Plaintiff was expoſed to, and often miſcarried by the old 
Method of proceeding ; yet in the modern Practice the Plaintiff muſt take 
Care to declare on ſuch a Leaſe as ſuits with his Leſſee's Title; and there- 
fore (a) if there be ſeveral Leſſors, and you lay the Declaration quod De- (e) Cro.Jae. 
niſerunt, you muſt ſhew in them ſuch a Title that they might demiſe the ko FS 6. 
Whole, for the Word Demi/erunt muſt be taken in Pleading, according to $9,379; 
the 770 Senſe it bears; and therefore, if any of the Leſſors have not a 
legal Intereſt in the Whole Premiſſes, he cannot in Law be ſaid to demiſe 
them, for it is only his Confirmation where he is not concerned in Intereſt, 
and therefore the Oonfeſſion of this joint Leaſe doth not help, becauſe you 
do not confeſs the Title by the Rule. 1 3 g 

So where the Plaintitf declared on a Leaſe made by A. and B. and it 6 Co. 14. b. 
n on the Trial that A. was Tenant for Life, Remainder to B. in ON 1. 
tee; this on a ſpecial Verdict was adjudged againſt the Plaintiff, becauſe g 5 
it could not be the Leaſe both of A. and B. to paſs the Land in preſents Jones geg. 
io the Plaintiff, for during the Life of A. it could not be his Leaſe only, be-. Rol. Rep. 
| Cauſe he was the Tenant in Poſſeſſion, and B. 's joining in the Leaſe 229 

mounted only ta a Confirmation, but could paſs no Intereſt during the Mw 14% 
Lifeof A. and therefore the Allegation of the Plaintiff, that 4. and B. did ory 

iſe, was not proved, © - : 


Cro. Eliz. 
773. 


5 


18 Law Eject. & 


Q 
Y 


ws; 


nenn 5 


— 80 Ner- it appears that they are (4) Tenants in Common, the Plaintiff cannot re- 
2 Vent. 214. cover; but if A. and B. had been Joint-tenants, a joint Leaſe to the Plain. 
Comb. 190. tiff had been good, and he might have declared guod” Demiſerunt ; and the 


7 Reaſon of the Difference is, that Tenants in Common are of ſeveral Titles 
(2) Where and therefore the Freehold is ſeveral; and if they be diſſeiſed they ſhall be 


Ejectment ; . 
bs krone put to their ſeveral Actions; as therefore the Lands of Tenants in Common 


by one Te- are to be conſidered as different Eſtates depending upon different Titles, the 


mon 2gan® two ſeveral and different Titles in one Iſſue at the ſame Time;, and there. 
there muſt fore the Plaintiff to make out his Title muſt ſhew and prove that each de. 


be an actual miſed the Whole to him, or elſe he doth not prove the Declaration, whereas 
Ouſter of the Diſcovery of the Tenancy in Common proves the contrary ; and as they 


1 3 demiſe the Whole; but Joint-tenants are ſeiſed per moy & per tout, and they 
| not be com- derive by one and the ſame Title, and therefore each may be faid to de. 


pelled to miſe the Whole; and as they muſt join in an Action for any Violation of 
confeſs their Poſſeſſion, ſo for the ſame Reaſon too their Leſſee on their joint De. 
Leaſe, En- miſe gc), and Coparceners ſeem to ſtand on the ſame Foundation and Rea. 


Ouſter Per , | 

Holt. C. J. that of Joint-tenants. | | 

7 Mod. 39. | | 

Id. Raym. 312, 716, 737- 2 Id. Raym. 750. 830. 8 Mod. 109. Comyns 113. pl. 74. Stra. 5;1, 

2 Stra. 960, 1180. Salk. 259. pl. 13- 2 Salk. 456, 6 G. 12 Mod. 651, 655: e That to avoid any 

Difficulty in theſe Caſes, the beſt Way is, fort 0 

undivided Moiety, c. by A. an undivided Moiety by B. and he may add a Count for the Whole on the 

Demiſe of both or all the Parties intitled, for 1 am not perfectly convinced that the Doctrine laid down 
in the Text would now hold. See farther, the Note at the End of this Head, infra. 176. 
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In Ejectment the Plaintiff declared upon two Demiſes of ſeveral Lands 
by ſeveral Parties, but laid only one Habendum, vix. Habendum T enementa 
Page 176 prædicta ſo demiſed by the aforeſaid ſeveral Parties for ſeven Years, and lays 

| in his Declaration, that the Defendant entered into all “ the aforeſaid Te. 
nements, & /um (the Plaintiff) a firma ſua præ dicta (in the ſingular Number) 
| ejecit, expulit & amovit ; and it was aſſigned for Error, that the Declara- 
as 224+ tion was ill for want of another Habendum, for that the Verdict is general, 
Moor, _ and it is uncertain to which Demiſe this ſingle Habendum relates; but thc 
judged in Court held, that reddendo fingula ſingulis it was well enough, | 


+ B. R. upon | ; 
2 Writ of Error. Comb. 190. S. C. adjudged. 2 Vent. 214.5, C adjudged in C. B. 
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———— 
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Raym. 463. If the Heir brings an Ejectment, and pending the Suit his Anceſtor dies, 
| yet he ſhall not recover, becauſe every Man muſt ay ne, to the 
Right he had at the Time of the Action brought; but during the Lifetime 
of the Anceſtor the Ejectment was done to him only, and therefore to be 
uniſhed by the Anceſtor, for one Man cannot complain in a Court of 
| | Fuſtice of an Injury done to another. . | 
Kurd. 230. A Leaſe made by a Guardian to try the Title of an Infant ſeems good; 
| for though ſuch Leaſe may be voidable as to the Infant, yet a RO 
cannot defeat it; and if the Leſſee ſhould not be allowed to maintain his 
Ejectment on ſuch Leaſe, the Infancy would deprive the Minor of that 
Remedy of puniſhing the Treſpaſſor, which Perſons of full Age are iutitled 
to, which were to deny the Minor the common Right and Privilege of 
other Subjects. i | 


arg A Man may bring an Ejectment on a joint Leaſe made by Baron and 


Cro.Jac.332 
n, 


j 
vl, 15 


If the Plaintiff declares on a Leaſe 3 by A. and B. and on the Tria! 


nantin Com Plajntiff ſhall not recover, becauſe that were to allow the Plaintiff to try 


( TTT EE et 


one by the have different Titles to a Moiety only, ſo they could not each of them 


try ard - fon, becauſe both coming in as one Heir, the Poſſeſſion muſt be joint x 


e Phintiff to count of ſeveral Demiſes, i. e. of an 


Feme, of the Lands of the Wiſe, ſo the Leaſe be made by herſelf in * | 
Ot Ro TY OO * 


S.. <a ©59 yy Ao - 


% * 


VV | 

ſon, whether it be by Parol or Indenture; for the Contracts of the Wife gy, 617. 
| relatingto her own Eſtate are but voidable during the Coverture, that ſheCro. Elis. 
may have the Benefit of them after the Death of her Huſband, if they ſhall470, 488. 
be for her Intereſt to confirm them; and the Huſband ought to join in the ru 3 
Leaſe, becauſe they are conſidered in the Law but as one Perſon, and he Cowp. 2 
having, during the Coverture, an Intereſt in the Property of his Wife, both Doug. 453+ 
| muſt join, and on ſuch joint Leaſe each may be ſaid to demiſe the Whole, 
and the Leſſee may maintain his Ejectment on ſuch Demiſe, becauſe during 
the Coverture he hath the Power of her Property; and therefore all his : 
Contracts relating to itare good during his Life, becauſe his Pleaſure muſt 
determine her who hath ad ken her Will to him, but after his Death ſhe 
my cord the Fe EE EE IE. 5 5 | 

Put if the Plaintiff declares on a joint Leaſe by Baron and Feme, and Cro. Jac. 
the Leaſe appears on the Evidence to have been executed by a Third Perſon $17» Gar- 
by Virtue of a Letter of Attorney from the Huſband and Wife, ſuch Evi- en 
dence will not maintain the Declaration, becauſe ſhe cannot delegate a Runnin 
Power to a third Perſon to act for her, who hath already devolved all Power on Ejecł. 
and Authority on her Huſband; and therefore the Letter of Attorney being 103. 
void as to the Wife, it muſt remain as to the Huſband only; and hence 1tP9ug+ 329. 
hath been held, that the Leſſee might in this Caſe declare on that Leaſe as 
the Leaſe of the Huſband only f. | 


ln ſuch Caſes as theſe, it is not now the Practice to make any actual Leaſe, but to declare that 
A. and B. his Wife demiſed, c. and perhaps to add another Count, on the Demiſe of A. alone. If 
the Tenant appears, he enters into the common Rule to confeſs, Leaſe Entry and Ouſter. On the 
Trial, therefore, if he confeſſes, nothing comes in Queſtion but the Title, If he does not conſeſa, 
the Plaintiff is nonſuited, for the not confeſſing by the Tenant, which is marked on the Poffea, and 
the Plaintiff ſigns Judgment againſt the caſual Ejector, ſues out Execution, and turns the Tenant out 
of Poſſeſſion. So that Leaſe or no Leaſe cannot come in Queſtion. _ . | 


—_— —— — "_ * * 
* 7 0 


(t) Ok the Plea and General Jſſue in Sject⸗ 

| | | ment. We 7 | | 

H E general Rule in the Iſſue in this Action is, that whoſoever bars Law. Ejec. 

the Right of Entry is a Bar to the Plaintiff's Title; therefore the 89. | 
Plaintiff muſt prove Seiſin within twenty Years in himſelf or his Anceſtors, 
or you muſt prove a Deed or Seiſin in the Perſon that has a particular Eſtate 
in the Land, and that you claimed within twenty Years after the Reverſion 

«crued, or that you was an Infant, Feme Covert, Non compos, impriſoned, | 

or beyond the Sea at the Time when the Title accrued. _ | „ 

* Fine and Nonclaim, which take away the Entry, are good Pleas in Pager 15 


* 


this Action in Bar of the Plaintiff's Right of Entry. . 
: - Fines andRee + 
© 5 : . 3 coveries, and 
Accord is a good Plea in Ejectment, as is alſo Ancient (a) Demeſne. Deſcent. 


; : : 9 Co. 77. 
Pitor's Caſe, (a) Which may be pleaded without A fiidavit. 2 Id. Raym. 1418. 2 Barnes 151. ? 


— 


3 _ — — —_ — _ 9 es td —— „ * 


g Q. If any Plea is now uſed in Ejectment, but the general Iſſue, Not Guilty, except in the Caſe ' 
d ud Deme/ne, and if every Thing which ſhews the Flaintiff is not intitled to recover, may not be 
pren in Evidence, under the general Iſſue, as the Title only is in Queſtion? Except a Plea at the 
Aliſes of Entry into Part, Puis darreiga Cantinuance» Vid Velv. 180. 1 50 „ 

0 : f 
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) Okt the Uerdicf and Judgment in Ejeq- 

1 N ment. d | 0 
s the Verdict is the Ground of the Judgment, it ought not to be en. 
tered for more Land ordifferent Parcels than the Beladen was found 
guilty of by the Verdict; but a Variance between the Verdict and Judy. 
ment, occaſioned by the miſpriſion or Default of the Clerk in entering the 
Judgment, is not fatal, but hath been amended by the Court after a Writ of 
Error brought; as where the Plaintiff had Judgment quad recuperet Terni. 
aum of a Meſſuage and ten Acres of Land, ae the Verdict acquitted the 
Defendant quoad the Land, here the Judgment was larger than the Verdic; 
and becauſe it appeared to be the Miſprifion of the Clerk, who had not 
urſued the Verdict, which ought to have been his Guide in making up the 
ab and no Miſtake in Point of Law in giving the Judgment, there. 
fore the Party ought not to ſuffer. for his Miſpriſion, ſince the Statute of 
8 H. 6. cap. 12. gives the Judges, in Affirmance of their Judgment, Power 
to amend and reform what in their Diſcretion ſeems to be the Miſpriſion 

of Clerks}. „ 5 : 


755 | Though a Plaintiff declares on a Demiſe of the Whole, and recovers but a Moiety, Fe. jet 
me Judgment is now entered up, that he recover his Term of and in the Tenements aforeſaid, Ce 
but he muſt only take in Execution, a Moiety, H.. according to his Recovery. | | 


a; agg If the Plaintiff hath a Verdict for all; the Entry of the Judgment is 


14% that the Plaintiff recuperet terminum verſus Def” de & in T enementis præ dict. & 
(6) e (6) quod def*. capiatur. | | | 
ms that h 


fince the Statnte 5 & 6 W.t& M. c. 12. which takes away the Capias pro Fine, no Judgment 
of Capiatur ſhall be entered againſt the Defendant, nor any thing in lieu thereof but the Clauſe 
ſhall be totally left out of the Judgment, but then the Plaintiff is to pay the Officer, in lieu of the 
Fine, ſix Shillings and eight Pence, which is to be allowed the Plaintiff in his Coſts. Carth. 390. 
Linſey and Sir Talbot Clerle. 5 Mod. 285. S. C. £ 5 
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Law Eject. But if the N in Ejectment be entered quod recuperet Poſſeſſinm 
|; termini pradifty, this is as well as if it had been recuperet. Terminum pred, 

becauſe both ſignify the ſame Thing, the Poſſeſſion itſelf being to be reco- 

veredon the Haber facias Pofſeffronem. ; Ts 


+ The proper Entry is that the Plaintiff recover bis Term, of and in the Tenements aforefaid, b. 


my 
— HR IS nan orig nf — 


Sav, 28. And hence it is, that if the Term expires pending the Suit, the Plaintif 
cannot recover the Poſſeſſion, becauſe the Court cannot give the Plaintiff 
wo . 97 for the Land, when it appears upon the Face of the Record,.that 
( % co. Lit. his Title to it is determined; yet he (e) ſhall have his Judgment for De 
85. mages, becauſe the Treſpaſs ſtill remained. et e 

Cro. Car. Ejectment againſt Baron and Feme, the Huſband was acquitted and 
2056. the Wife found guilty ; the Judgment was quod capiantur|[; and held good, 


22 becauſe that is only for the Fine, which the Huſhand muſt pay, for tbe 


$4? ky, Wife cannot. i 5 ; 
Ea. If the Defendant be acquitted of Part, and Judgment be entered qu 
Dq. fit qaietus quod, Sc. that Part whereof he Is acquitted; this is Errot, 
Cro. Eliz. becauſe the e. in this Action is not final, as in the Writs of Right, 
763 and the Judgment in this Action doth not protect the Defendant from an 
= further Suit, but only quits againſt the Title ſet up by the Plaintiff in tt 


Action 


| 1 „ © Od 


Action; but ſince it appears that the Plaintiff's Demand was groundleſs:as * 
to that Part whereof the Defendant was acquitted, the Judgment as to tha 
Part muſt be ſet down to be quod Def* eat inde fine die; the Plaintiff as to that 
having no farther Cauſe ta detain him longer in Court. ' 
* If one of the Defendants (a) die after a Verdict, the Plaintiff ſhall have *Pager78 | 
Judgment againſt the Survivors, on his ſuggeſting the Death of one on. the Sn 
Roll, but then the Judgment muſt be entered as to the Perſon deceaſed quod (a) 5 
Auer nil Capiat, Se. i | e / Death ei 9 
. | RO ther of the th 
Plaintiffs or Defendants makes an Abatement, wide Tit. Abatement, and Moor 469. Cro. Car. 313— 14. 13 
Jon. 40T. Law Ejectm. 97.—8. The Death of one Plaintiff or Defendant, where there is another ſur- 1, 
viving, not to abate the Suit. 8 & 9g W. 3. c. 11. $ 7-—And the Death of a Party between Verdict 
and Judgment, not to be Error, provided Judgment be entered within two Terms. 17 Car. 2. c. 8. 


If an Ejectment be brought againſt Baron and Feme, and the Plaintiff hath e 
a Verdict againſt both, and before Judgment the Huſband dies, the Plain- Rol-Rep.rg 
tiff may on the Suggeſtion have Judgment againſt the Wife, not only becauſe C0: Jae. 
this is a Treſpaſs committed by the Wife, and that therefore ſhe is puniſh- 33% 
able for her own Act, which is injurious to another; but becauſe where againſt ſe- 
the Wife is found Guilty of the Ejectment, ſhe muſt have obtained that veral if one 
unlawful Poſſeflion, either jointly with her Huſband, and then it ſurvives, only con- 
or elſe ſhe had the whole Poſſeſſion in her own Right, and in either Caſe feſſes Leaſe, 
the Plaintiff may puniſh her, and recover the Poſſeſſion, which is wholly in 8 pre” 
her on the Death of her Huſband. GE thi eatnds 
| | „„ 8 do not, hot 

the Verdict ſhall be. Com. Rep. 113. pl. 74. 2 Salk. 456. pl. 6. Judgment muſt be moved for the 
ſame Term in which the Declaration is delivered. 2 Barnard. X. B. 144 | 


_— 
— — 


(6) Ot the Writ of Execution: And herein, 


1. Of the Time when the Writ is to be ſued. 


F 


Abe Judgment the Plaintiff is intitled to, and may ſue out the 1 
| Writ of Habere facias Palſeſſionem; yet if he negle& to ſue out Exe- bt 


cution within a Year after the Judgment, he muſt bring (8) a Scire, facias, Vide Tit. 


(c) as on all other Judgments, otherwiſe the Court will award a Writ of 2 Facies. 


5 lement 

Reſtitution quia erronice emanavit. . ki 
7 . 5: : 30, 31 . 
2 Barnes 148, 152, 154, 169. (6) Where the Defendant in Ejectment dying, a «ire facias went out 
againſt the Tertenants of the Land, and the Writ was demurred unto; for thatthe Heir was not named, 
nor was it alledged that any Wh had intruded; but the Court ruled it well, for the Heir may come 
in as a Tertenant. Sid. 317. 2 Keb. 143, But for this vide Cro. Car. 295, 31% £yres and Taunton. 
Cro. Jac. 506. 2 Brownl. 145—Where in Fjectment there was Judgment againſt the Teſtator, and a 
S. ire facias againſt the Executor, without naming him Tertenant ; and it being objected, that in Ljectment 
the Defendant is ſuppoſed to be a Diſſeiſor, and that the Lands deſcend to his Heir at Law, the Plaintiff 
took out a new Scire facias and amended the Fault. Carth. 2—Where Judgment in Ejectment was for 
two Meſſuages, and after a Year a Scire facias upon it recited a] 5e of one Meſſuage only, to which 
Nu tiel Record being pleaded, it was moved to amend it, but denied, for there may be ſuch a Judgment z 
and this does not appear to be erroneous on the Face of it. 6 Mod-g1o. (e) It ſeems to have been 
doubted, whether a Scire facias lay to revived. E in Ejectment after the Year, becauſe by the 
Common Law it lay only in Real Actions; and at the Time of Vim. 2. cap. 45. which extends it to 
Perſonal Actions; the Term or Poſſeſſion was not recovered in this Action, but ſeems now agreed, 


that a Scire facias-lies to revive the Judgment in this Action after the Year, as well-as in any other. Sid 
I Okey and Vicars, Salk, 258. pl. IL. ee, eo eo 


| | | | { 

But if the Plaintiff hath a Judgment, with Stay of Execution for a Year, 6 Mod. 288. 
may, after the Year, take out his Execution without the Scire facias, oy 5 _ nos 
I 1 ; caulert® 
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IL ET CT rENT 
See Salk. cauſe the Delay is by conſent of Parties, and in Favour of the Defendant; 


4 In .258. pl. . and the Indulgence of the Plaintiff ſhall not turn to his Prejudice, nor ought 


: ph the Defendant to be allowed any Advantage of it, when it appears to bedone 
6 Mod. 14, for his Advantage and at his Inſtance. i | | 
212, 292. 


A 296. 12 Mod- 3775 506, 341. Barnes 13% 2 Barnes 165, 166, 172, Stra. 300, 301. 


Keb. 783. But it ſeems this Delay of Execution, being only the Compromiſe or 

e e Agreement of the Parties, is never entered on the Roll; and therefore after 

and the 2- the Year the Plaintiff ought to move the Court for the Scire facias, leſt the 

bove Au- : 5 . , 5 

thorities Execution ſhould be ſuſpended, quia erroxice emanavit after the Year with- 
out the Scire facias. ; 


* page 79 #* So if the Defendant brings a 7a) Writ of Error, and thereby hinders 


5 Co.88. a. the Plaintiff from taking his Execution within the Year; and the Plaintiff in 


Ero, Elz. Error is nonſuit, or the Judgment affirmed, the Defendant in Error may 
416. e to Execution after the Year without a Scire facias, becauſe the 


2 Inſt. 471. Writ of Error was a Superſedeas to the Execution, and the Plaintiff muſt 


Mod. 288. - - | . 1 
1 hag 44 acquieſce till he hears the Judgment above; beſides, while the Cauſe is de. 


-)Butifthe pong on the Writ of Error, the Cauſe is ſtill u judice, whether the 


arty had intiff ſhall recover the Land or not. 

been tied up 

by an Injunetion out of Chancery for a Year, he could not take out Execution aſter the Year without a 
Scire facias, becauſe the Courts of Law do npt take Notice of Chancery Injunctions as they do of Writy 
of Error; beſides in that Caſe it had been no Breach of the Injunction to have taken out the Execution 
within the Year, and continued it down by Fic. non miſit breve. Salk. 3 22. pl. 9. 6 Mod. 388. S. C. 
Stra. 301. — 1 But now, according to the Caſe of Michel and Cue, et Ux, in B. R. 33 Geo. 4 2 Burr. 


660. If a Delay of Execution for a Year hath ariſen from the Defendants, by Bills for Injunctions, and 


by obtaining Time for Payment, Execution may be ſued out without a Scire facias, and if a Rule to 
ſhew Cauſe why it ſhould not be ſet aſide is obtained, the Court will diſcharge it with Coſts. And this 
ſeems founded on Reaſon; and gu. if this Doctrine will not extend to Cafes in Ejectment ?—— A 
Seine facias lies upon a Judgment in E jectment where a Stranger enters aſter a Judgment. R. Ln 
I 268. 3 Lev. 100. Cliit. 676, 677, | a, - 


4 


2. How the Writ is to be executed. 
5 Co. 91. b. The Words of the Writ are 2d habere facias Poſſaſiionem, ſo that there 
Law , muſt be a full and actual Poſſeſſion given by the Sheriff, and conſequently 
all Power neceſſary for this End muſt be given him; and therefore if the 
Recovery be of a Houſe, the Sheriff may juſtify breaking open the Door, 
if he be denied Entrance by the Tenant, becauſe the Writ cannot be 

| otherwiſe executed. Da | 
Law If the Plaintiff recovers ſeveral Meſſuages in the Poſſeſſion of different 
kectm · iS. perſons, the Sheriff muſt go to each Houſe and deliver the Pöſſeſſion there- 
'of ; and this is done by turning the "Tenants out of each of the Houſes; for 
the Delivery of the Poſſeſſion of one Meſſuage in the Name of all, is not 
a good Execution of the Writ, becauſe the Poſſeſſion of one Tenant is not 

175 the Poſſeſſion of the other, but each hath his ſeveral Poſſeſſion. 

Rol. Abr. But it ſeems by Roll, that if all the Meſſuages had been in Poſſeſſion of 


. one Tenant, it had been ſufficient to give Poſſeſſion of one in the Name of 


all; but without Doubt the ſureſt and beſt Way is, for the Sheriff to remove 
all the Tenants entirely out of each Houſe, and when the Poſſeſſion is 
. quitted, to deliver it to the Plaintiff. | # 

Leon. 145. If the Sheriff turns out all Perſons he can nnd in the Houſe, and gives 
2 3 the Plaintiff, as he thinks, quiet Poſſeſſion, and after the Sheriff is gone 
cution, and therefore the Plaintiff ſhall have a new Habere facias Poſſeſponen, 

becauſe he never had Execution. 8 5 
Wheze the Recovery is of Land, and there was more demanded than re. 
eovered, as ſuppoſe the Demand had been for 500 Acres, and a ns 4 


there appears ſome Perſons to be lurking in the Houſe; this is no good Exe 


1 cot ce z S rH = hy *%y 


| ſafeſt Way for the Sheriff, becauſe he does at his Peril execute the Writ; 


but he ought in ſuch Cale to ſet forth a 


„ „ RA in en ar 


- Paſture, Nc. See ante 177. N. 
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facias is returned and filed, becauſe it then appears on Record, that the Plain- 6 Mod. 27- 


oblige the Sheriff to make any return, but at the Deſire of the Plaintiff. 


| Record, which the Court then becomes intitled to. 7 


Me 


E U TM R N T. 1 
E only for 100 Acres, it ſeems doubtful how the Sheriff is to give 


xecution. (5) Roll ſays it is ſufficient to 'give the Plaintiff Poſſeſſion of ras 
two or three acres in the Name of the whole; and this indeed ſeems the | 


and if he gives Poſſeſſion of any Land not recovered, and not in the Habere 
facias Poſſeſſonem, he is a Treſpaſſer, and ſhall be puniſhed in an Action of 
Treſpaſs; but in regard the Habere facias is to give the Plaintiff the Be- 
nefit of his Judgment, and that cannot be done without an actual Poſſeſſion 
be given of the whole Quantity, it hath been held by (c) others, that the (e) Palm. 
Sheriff does not diſcharge his Duty by giving one Acre in the Name of all; 

II the Acres particularly, for to have 
it otherwiſe would be to leave the Execution uncertain, and conſequently 
not to give the Plaintiff the full Benefit and Advantage of his Judgment; _ 4M 
but note (d) at this Day the Practice is for the Plaintiff to give-the Sheriff (4) Law 
Security to indemnify him from the Defendant, and then the Sheriff to give Eject. 110. 
Execution of what the Plaintiff demands. | | 


+ The uſnal Way is now to take a general Verdict but to take in Execution only what was ac- 
tually recovered, i. e. only that Part to which the Plaintiff on the Trial made Title; for Declara- 
tions in Ejectment are now general, of ſo many Meſſuages, ſo many Acres of artable Land, ſo mauy of 


* 


If the Execution goes to the Sheriff for twenty Acres, it ſeems the She- „page! 80 


riff muſt give twenty Acres, according to the common Eſtimation of the Rol. Rep. 
County where the Lands lie“. | 4e. 


* See ante laſt, Note in 179. 


;. How the Plaintiff is to be quieted, and what Relief he has when 
| his Poſſeſſion is diſturbed. | 


And here it is further obſervable, that this Writ of Execution is only re- Rol. Abr. 
turnable at the Election of the Plaintiff ; and the Court at the Inſtance of 886. = 
the Defendant, will not direct the Writ to be returned; this ſeems to be left 2 Keb 26. 
tothe Choice of the Plaintiff, that he may take what is moſt for his Ad- Rol. Rep. 
vantage, in order to have the full Benefit of his Judgment; and the Way to 8 5 
that is, to ſuffer him to renew the Execution at his Pleaſure till a new Execu- 2 Brownl. 
tion be had; but the Plaintiff cannot renew Execution after one Habere 253- 


tiff hath had the Benefit of his Suit; and then the new Execution is but ac- See Lord 


e 
tun agere, and conſequently ſuperfluous ; and therefore the Court will not — 7 0 


718, 723. 3 
[ a 2 Ld. Rayni. {81 
1072. Carth. 496. Salk. 260. pl. 1. 5 Mod. 443. Comyns 61. pl. 40. 1 


If the Writ be returned by the Sheriff, tho? not filed, it ſeems no new 2 Brownl, 
Habere facias ſhall iſſue, becauſe when the return is made, it becomes a 216. 

But where the Writ is neither returned nor filed, there is then no Act of Palm. 289. 
Record, by which it appears to the Court that the Plaintiff hath had an 
Benefit by his ov rug and thereupon a Suggeſtion, that Fic" non miſe 
breve, the Plaintiff is intitled to a new Writ, becauſe the Omiſſion of the 
Otficer ſhall not turn to the Plaintiff's Delay or Prejudice, but the newWrit 
cannot iſſue till the Return of the firſt Writ be out; becauſe till the Return 
be paſt non conſtat to the Court, but the Sheriff may do his Duty, and the 


Pluntiff thereby have the full Benefit of his Judgment, and then there can 
de no Occaſion for a new Habere facias. e e 


+ I 


OY 


Fd 


Keb. 476. - | i 
ed Agreement of the Parties, the Law ſeems to make a Difference where the 
17 Plaintiff is turned out of Poſſeſſion by the Defendant, and where by a 


Tate. 


JEE 


{ 6 Mod. 25. If the Officer be diſturbed By the Execution of the Writ, on an Affidavit 


the Court will grant an Attachment 1.45 the Party, whether he be the 
I 


Defendant or a Stranger, becauſe the Writ is the Proceſs of the Court, and 


any Diſturbance given to the Execution of it is a Contempt to the Authority 
of the Court from whence it ifſues, and as ſuch will be puniſhed by the 


Court. The Proceſs is not underſtood to be executed, nor the Execution 


compleat, till the Sheriff and his Officers be gone, and the Plaintiff left in 


quiet Poſſeſſion. V 8 | 
But after the Poſſeſſion given, either on the Habere facias Paſſeſtonem, or 


Stranger; where it is done by the Defendant himſelf, the Plaintiff may have 
either a new Habere facias or an Attachment, becauſe the Defendant himſelf 


ſhall never by his own Act keep Poſſeſſion, which the Plaintiff recovered from 
him by due Courſe of Law; but where a Stranger turns the Plaintiff out of 


Poſſeſſion after Execution fully executed, the Plaintiff is put to a new Pro- 


ceeding upon an Indictment of forcible Entry, where the Force will be puniſh- 
ed, becauſe the Title was never tried between the Plaintiff and a Stranger; 


and he may claim the Land by Title Paramount to the Plaintiff, or he may 


come in under him, and then the Recovery and Execution in the former 


Action ought not to hinder the Stranger from keeping that Poſſeſſion which 
he may have a Right to; and if the Law were otherwife, the Plaintiff 
might by Virtue of anew Habere facias turn out even his own Tenants, who 
came in after the Execution executed; whereas the Poſſeſſion was given him 
only againſt the Defendant in the Action, and not againſt others not Parties 
to the Suit. | 


*Pager8x Thus in the Caſe of (4) Fortune and Johnſon, the Court was moved for 


{a Style 
318. 


an Attachment againſt 7okn/on, for ejecting one who had been put into 
Poſſeſſion by an Habere facias; but becauſe it appeared that 7ohn/on claimed 


under an elder Judgment, the Court would not make any Rule in it, be- 


Style 408. 
Law Eject. 
415. 


cauſe it was Title againſt Title, and therefore left them to take their Courſe 
at Law. 115 5 | | a. 
The Plaintiff had Judgment in Ejectment, and by Agreement 2 
the Defendant was to hold the Land for the Reſidue of his Term, and hel 
it accordingly for ſome time; and the Plaintiff took out an Habere facias and 


executed it; the Defendant moved the Court for Reſtitution on the Agree- 


ment, but the Court would not grant it, but left the Defendant to his 
Action on the Caſe on the Agreement, for the Judgment was entered abſo- 


lutely; but if the Judgment had been entered with a Cat Executio for ſuch 


medy. 9. 


a Time, there, if the Plaintiff takes Execution within the Time, the De- 


fendant ſhall have Reſtitution, becauſe the Judgment was entered with this 


Limitation, that the Plaintiff ſhould not have the Fruit of it till ſuch a 
Time; but 24@re, how this appears to the Court, ſince it ſeems the Ce/at 
executio is not entered on the Roll. The Difference ſeems to be between 2 
Judgment by Confeſſion, and a e eee on Verdict, where the former is 
given with a Cęſſat executio; if the Execution be afterwards taken contrary 
to the Agreement, the Court will ſet it aſide, and lay the Attorney by the 
Heels; but where Judgment is given on Verdict, there the Verdict is the 
Foot and Ground of the Judgment, and the Court will not take Notice of 
the ſubſequent Agreement of the Parties, but leave them to their Re 


$ The Author has certainly explained the Difficulty. 


1 (ti) O. 


* * 


1 . 


ah Of the melne 


Profits, and how to be re⸗ 
TTT. 8:5 | | 
Lthough in Ejectment the Plaintiff, if he prevails, is to recover (b) © 
Damages, yet the Damages that he hath ſuſtained by being: kept out () That 
of the meſne Profits are not (c recoverable in this Action, becauſe it is ne- theſeDama- 
ver laid with a (4) Continuando, and therefore comprehends only the Dama- ges may be 
es ſuſtained in that particular Act of Ouſter complained of, but does not 3 4 
extend to the meine Profits that were taken during the whole Ouſter, fince er, 
every Act is a new Treſpaſs. | | yeraWritof 
| e . EBT n Error will 
lie on a Judgment in Ejectment quod recuperet, Wc. before a Writ of Inquiry executed. Carth. 205. per 
Halt Ch. Juſt. (e) They are. 2 Barnes 39. f 2 Though Ejectments are Creatures of the Court, the 
Aion ſor meſne Profits is like Treſpaſs with a Continuando.2 Barnes 368, | ; | 


p 4 


” —— — 


| +8:4 gu. If it ever has been done? Or, it it hath, yet whether tis not more eligible to ſue iu un 4.4; 
for the meſue Profits, aud for the Coſts of the Ejectment, oe. | 5 8 | | Action 


But where a Perſon recovers in Ejectment, he may bring an Action of 5 


(e Treſpaſs for the meſne Profits, and recover the ſame (#) from the Time ., Thatthis | 


of the Defendant's Entry laid in the Declaration; and at the Trial it is ſaid is the 
not to be neceſſary to prove any (g) Entry of the Defendant, becauſe the per Action 
Defendant doth in the Rule confeſs Leaſe, Entry and Ouſter; alſo the fer Reco- 
Entry of the Defendant is found by the Recovery in Ejectment againſt meſhe Pro- 
1 8 5 Fo. fits or Da- 
„ 4 a magesghere 
being none recoverable at Common Law im any real Action, except in an Aſſiſe, vide Co. Lit 237. 19. 
H. 6. 27, 28. 2 Rol. Abr. 550. 11 Co. St. and Tit. Damages. f, And therefore it is ſaid, that if 
a Man is put to his Election, whether to proceed at Law, or in Equity, if the Bill be for the Land, and 
to have an Account of the meſne Profits; he may elect to proceed in an Ejectment at Law for the Foſ- 


ſelion, and in Equity upon the Account, becauſe at Law he can recover Damages for the meſne Profits 


from the Time only of the Entry laid in the Declaration. Vern. 105.“ But where a Diſſeiſor, or one 
who wrongfully keeps the Poſſeſſion of Lands, ſhall in Equity account for all the meſne Profits during 
the whole Time that he has been in Poſſeſſion, vide Tit. A:cont. {g) Style's Prat. Reg, 24% Fide 
Skin. 424, that the Leſſor of the Plaintiff cannot bring an Action for the meſne Profits, unleſs he entered 
and was ouſted, but the Leſſee may; and 6 Mod. 223. where it is holden, that without an actual Entry 
there can be no Recovery of the Profits. | 


— 


* ——— 


* If Plaintiff can prove his Title accrued before the Time of the Demiſe, and prove Deſepdant to 
have been longer in Poſſeſſion, he ſhall recover antecedent Profits; but in ſuch Caſe the Defendant will 
be at Liberty to controvert the Title. Vid De Coſta and Atkins Ni. Pri. 86. 


If Treſpaſs be brought for the meſne Proflts, and the Action is drought page 182 


againſt a Stranger to the former Verdict, it muſt be brought in the Leſſor's Sid. 279. 
Name, and the Title may be ſtood upon, for there was no Leaſe, and no Keb. 944, 

Reaſon for an Eſtoppel; but if it be brought againſt the Defendant in Eject- 

ment in the (4) Leſſee's Name, there the Verdict ſhall be concluſive Evi- (5) That it 
dence, and ſhall bind the Leſſor of the Plaintiff, though no t Party to the fuch Leſſee 
Record; and in this Caſe it is ſufficient to prove the Value of the meſne e 


rofits, without entering into the Title. eee e M6 


a Contempt, 
| 5 for which 
he will be committed. Skin, 247. pl. 1. Salk. 261. 


DES 


r 


4 He is conſidered as the real Plaintiff, and it's his Title that is tried and determined in the Hedment· 


\ 
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(J) Df bringing a new or ſecond Ejectment. 


NE of the Advantages attending this Action is, that a Man may 
have a Remedy toties quoties, in being allowed to bring as many Ejed. 
Vio Mod. ments as he pleaſes, (4) which has ſometimes proved a very great Miſchief, 
on but is yet without Remedy; for though it has been ſometimes attempted in 
Chancery, after three or four Ejectments, by a Bill of Peace, to eſtabliſ 
the prevailing Party's Title; yet it hath been always denied to alter the 
Courſe of the Law, for that every Termor may have an Ejectment, and 
every new Ejectment 1 4 a new Demiſe; and the Coſts || in Ejectment 
are a Recompence for the Trouble and. Charge to which the Poſſeſſor is 
put; but where the ſuit begins in Chancery for Relief touching pretended 
Incumbrances on the Title of Lands, and the Court has ordered the Defend. 
ant to purſue an Ejectment at Law, there, after one or two Ejectments 
tried, and the Right ſettled to the Satisfaction of the Court, the Court hath 
ordered a perpetual Injunction againſt the Defendant, becauſe there the Suit 
is firſt attached in that Court, and never began at Law; and ſuch precedent 
Incumbrances appearing to be fraudulent and inequitable againſt the Poſ- 
ſeſſor, it is within the Compaſs of the Court to relieve againſt it. ] 
I 
E 


And if the Coſts of a former Ejectment, at the Suit of the ſame Party, are not paid, the Court 

on Motion, ſtay et een till they are paid. If the firſt Ejectment was in C. P. and a Rule 
there to ſtay him in a ſecond, till Coſts paid, there ſhall be the ſame Rule in B. K. if he afterwards ſucs 
there. 1 Salk. 255,—To avoid Miſtakes, it's yore here to obſerve, that the Defendant in 3 former of 
Ejectment ſhall not be reſtrained, if the Verdict was againſt him, till he pay the Coſts; for tho' there c 
was a Recovey againſt him, the new Ejectment by him is not vexatious. R. 4 Mod. 379. 


14 | * 
F1 H 1 # 
. 


Sid. 2 If a Man has (c) a Verdict in Ejectment, and Coſts taxed, and an At- k. 
8Mod. 225, tachment iſſues for Non- Payment of the Coſts, the Defendant ſhall not N. 
as have an Ejectment againſt the Plaintiff in the ſame Court till he hath paid by 

* 54>, Coſts; but he may proceed in Ejectment in (4) another Court without Gr 
©) Bo if the Coſts paid; the 1 95 is, becauſe the ſame Court will ſee an Obedience tot 
Plaintiff is Paid to their Rules, before they will ſuffer the diſobedient Perſon to pro- 
nonſuit, he ceed in a Cauſe of the ſame Kind; but another Court cannot take Cogni- 
cannot ſance of the Rules of a diſtant Court; but every Court can inforce Obe- 


bring a ſe- : p 
cond EjeR- dience to its own Rules. 


went wich- 5 | 3 
1 ut paying the Coſts of the firſt. Salk. 255. pl. 4. Comb. 1 10. /d) Nide the Note on the preceding 
i. Claus, tc. 2 Barnes 107. And. 17, 298. 2 Str. 1099, 1105, 1152. 


8 No new Ejectment ſhall be brought by the Defendant after Recovery 
Balk.258.pl. againſt him, till he has quitted the Poſſeſſion, or the Tenants have attorned 
to the Plaiptiff; ſo that he be in Poſſeſſion, and the Defendant out. 


Conrad © 


But pl anna; in ſecond Ejectment ſtayed till ſpecial Verdict in former determined. Andr. 298. 2 
Str. 1106. — 
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(4) In what Caſes an Election is given, 183. 


i (B) To What Perfon; and herein of him that is to 
5 (C)Where 1t Hall be ſaid to continue, or be deter⸗ 
s mined. 185. | | ; 9 8 | 
0 (D) What ſhall be laid a ſufficient Elec ion. 186. 
d- 8 | : 
Br — —— _ 8 1 2 — — . 2 5 a 2 . TD "PT 29% 
lat 5 5% | | | 
a (A) Jn what Caſes an Electioo is given. | 
ent | 
Pol- 


F a Man grants twenty Acres, Parcel of his Manor, without any ether _ . 
J Deteription of them; yet the Grant is not void, for an Acre is a Keilw. 84. 


= . , » = . oF ! 6. 
3 Thing (a) certain, and the Situation may be reduced to a Certainty by the (a) 3 ira 
Rule Election of the Grante. | ny 
OG ©." & , '. » 200. worth 
Irmer of his Land, Parcel of a Manor; this is void, it being neither certain in itſelf, nor reducible to a 
there Cnainty, for no Man is made Judge of the Value: 2 Co. 36. Keilw. 94. | 7 


So if one being ſeiſed of a great Waſte (5) grants the Moiety of a Yard- 1. 


| [= OG: s | . 30. 
At- land lying in the Waſte, without aſcertaining what Part, or the ſpecial = = 
| not Name of the Land, or how ki N this may be reduced to a Certainty 1 Co. 86, 
paid by the Election of the Grantee; but it is otherwiſe in the Caſe of the King's (% But if A. 
thout Grant, for there can be no Election in this Caſe, and therefore the Grant is 293 
ience void for Incertainty. | | | | Acres, 
pro- . i 3 3 | makes 2 
ogni- Feoffment of eighteen, without any Neſcription of their Situation, Cc. it is void, and no Election 
Obe- cn tedute it to à Certaluty, becauſe a Feotfment with Livery cannot operate in futuro. Rol, Atr, | 
125. N. Bendl. 143, And. 11. Hob, 174, Moor 181. S. C. t& vide Tit. Feoffment. t | "0 
ceding | Iu, if for valuable Confideration: it may not amount ty a Covenant, ard intitle the Grantee 
tan Action for adequate Damages? pe 5 
= So if a Man levies a Fine come ceo que il ad de /on done of an Houſe and Rol. Abr. 
0 


an hundred Acres of Land in D. where he hath there an Houſe and 118 727. ; 
Acres, (c) the Conuſee may ele& which 100 Acres he will have, (a) for Shes 
the Electlon is given to him (e) by the Fine. N Dver28, 


„ . 47 N. PDvera8o 
298. 1 1 5 A, ; 64 Margine 
delivers S.P. (d) That Czf44 gee Uſe ſhall have it. Moor 102. pl, 247, $03, pl. 832. adi vdged —W here the 
he pro- Deviſee of two Acres nut alcertainetd ſhall have the Election. N. Dyer 280. AMargine.— Upon a 

l Error nant, in Conſideration of Marriage, to itand ſeiſed of ſo much Land as ſhali be of the yearly 


Value of forty Marks; it hath teen a (Uueltion, whether they to whom the Aſfiiratice was made, 
night enter into any Part of the Land ol the Value of forty Marks, at their Election, and told 
tle ſame in Severalty; or if they ſhall be only Tenants in common with the other; and whether 
may chuſe one Acte in one Place. and one Acre in another; and ſo through the whole Land 
Were they pleaſe. 3 Leon. 27. I vide Keilw. 84. Dyer 280. Rol. Rep. 187. Lit. Rep. 218. () 
But if the uſee renders it ba: k to the Cmuſur for a certain Number of Fut the Conuſor hatn 
be Election given him, which hundred Acres be will have, and he may elec, Rol. Abr. 925. 
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Vent. 271. 
Motteram 
and Folly. 
2 Lev. 142. 
S. C. by the 
Report o 


* 


Co. Lit. 

145. Moor which 
82 Dyer 91. 

Co. Lit. 


5 Co. 24. his Intere 
Palmer's 
. Cro, Eliz. 819. Noy 32. Moor 691. S. C 


2 | „„ 


I 0% 
If a Man grants 600 Cords of Wood out of a large Wood, the Grantee 
| hath Election to take them, when and in what Part of the Wood he pleaſes, 
*Page184 * without any Appointment of the Grantor, and conſequently may afign 


t in them to a third Perſon, and he ſhall have the like Election. 
. Jon. 276. S. C. cited. Hob. 174. like Point, 


s Co.24.in But if one grants to me 10co Cords of Wood, tobe taken at my Election, 
and the Grantor or a Stranger cuts down Part of the Wood, I can take no 


Palmer's 
Cale. 


ſo it was not like Pelmer's Cale, for that bein 
if ſo many were leit for the Grantee. 


2Rol.Abr. If Rent be reſerved payable at the Church of S. or D. upon Condition, 
428. but for c. the Leſſee hath his Election to pay it at either Place; and therefore to 
take Advantage of the Condition, the Leſſor muſt demand it in ſuch Places, 


this vide 


Head of 


Rent, 


Co. Lit. T is faid down as a general Rule, that in Caſe an Election is given of 
* two ſeveral Things, he that is the firſt A 
5. 75 ame the firſt Act, ſhall have the Election. | 
As if a Man grants a Rent of 20s. or a Robe to one and his Heirs, the 
Grantor ſhall have the Election, for he is the firſt Agent by Payment of one 


Co. Lit. 


145. a. 


Co. Lit. 


145. a. 


Rol. Abr. 
aud Parnoll 


145. a, 


Part of that which is cut down, but muſt ſu 


ſtill remaining. 


pply myſelf out of the Reßdue 


But if 4. covenants with B. that he ſhall have twenty of the beſt Trees in 
the Wood of A. to be taken at the Election of B. within ſuch a Time; it is 
a Breach of the Covenant in A. to cut down. any Trees within that Time, 
becauſe the Latitude of Election which B. had is thereby abridged. 


f which A. granted twen'y of his beſt Trees. We. and adjudged the Grantor could nat 
take any in the mean Time, at leafi without requeſt to the Grantee to make his Election; and 
g only of ſo many loads of Wood, it was ſufficient 


where by his own Agreement he has permitted the Tenant to pay it. 


—_ 


8 


A 


B) To what Perſon ; and herein of 


the firſt 


or Delivery of the other. 


So if a Man makes a Leaſe, rendering a Rent or Robe, the Leſſee ſhal 


have the Election. 


But if I contract with you to pay you a Robe, or twenty Shillings, 4 


—_ 


It, 


** 


him that is to do 


gent, and which ought to do 


Eaſter, you may, after the Feaſt, bring Debt for the one or the other. 


* 


the Day, the Law gives the Election to 


the Leffor. 


, at the 


So if a Man Leaſes Lands for Years, reſerving weekly nine Quarters 

725%. Denny Wheat, or the Value thereof, as it ſhall then be fold in the Market of “/ 
if the Leſſee pays neither of theſe at the Time appointed, the Leſſor na) 
have his Action, at his Election, for the Wheat only; for though the Le! 
| ſee might have paid any of them, at his Election 


Day, yet ate 


If A. gives one of his Horſes in his Stable, to B. B. hath the Eledtiw 


of D. there the Grantee ſhall have the E 
Act, viz. fell and take the ſame. 


orſe to take, for he is the firſt Agent by taking the Horſe. _ 
If one grants toanother twenty Loads of Maple to be taken in his Wool 


lection, for he ought to do the ficlt 


Leon. 268. If one ſeiſed in Fee of a Manor aliens the Manor, ry, + 


Sir Thomas N. Part of the Manor, and there are two Cloſes called 


one Cloſe called 
which are Paſt 


# | La Caſe. of the Manor, and one contains nine Acres, and the other but three Df” 


7 


d nat 
and 
client 


tion, 
re to 
laces, 


— 


unn r He 


the Alienee ſhall not chuſe which of the ſaid Cloſes he will have; but the 
Alienor ſhall have the Election, which of the ſaid Cloſes ſhall paſs. | 
If I have three Daughters, and I covenant that J. S. ſhall diſpoſe of Moor 32. 
one of them in Marriage, it is at my Election of which, and after Requeſt, pl- 197. 
[am bound to deliver her to him. | Ds „ D4l 73.8. C. 
* If an Obligation be conditioned to pay B. or his Heirs annually 121. at „page 183 
Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the ſaid Cro Jac. 
Fealts, 1507. the Obligor hath Election to pay the 127. or the 1 50. but <94- 
he ought to continue the payment of the 12/. annually, until he pays the 2 and 
150]. Though he may at any Time determine the Payment of the 121. 1 
by Payment of the 1 50l. 1 N 6 Doan 15 | 
If A. covenants with B. that H. or his ſon C. or either of them, ſhall à Sid 104 
work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each of Sj, Pa! 
them ſo much, ©. and B. requeſts C. to work with him, Sc. if he doth Neele and 
not the Covenant is broken, for B. had the Election to require both or any Nerve ad- 
of them to work with him. | VVV“ judged. 
In Debt on an Obligation, that if a Ship put to Sea, and either the Les g, 85. 
Goods or the Obligor come ſafe, he ſhould pay ſuch a Sum over and above Sayer and 
the Uſe allowed by the Statute; the Defendant pleads, that the Obligor n. ad- 
died before he returned, and infiſted, that he, as his Executor, had an Elec- Judged, 
tion to pay at which of the Contingencies he pleaſed, and that therefore, the 
Teſtator never returning, no Action accrued; but it was reſolved, that the 
Payment ſhould ariſe on either of the Contingencies; and that this being 
agreeable to the Intention of the Parties, the Law ſupplies the Words, 
which ſhould firft happen. | „„ | | 


*% 


MG. 


0) Where the Election ſhall be ſaid to continue, oz be 
N determined. | | 


\ \ THERE the Things granted are annual, and to have Continu- Co. Lit. 145. 
ance, the Election (where the Law gives it him) remains to the a. 

Grantor, as well after the Day as before; otherwiſe when to be performed 2 Co. 37. 

Wa vice. | Moor 85. 


As if I grant to another for Life an Annuity or Robe at Eafter, and 8 17 Tins 


both are behind, the Grantee ought to bring his Writ of Annuity in the 145. a. 
Disjunctive; for if he ſhould bring it for the one only, and recover, this 
Judgment would (a) determine the Election for ever; for he ſhould never (a) Yet it 


have a Writ of Annuity afterwards, but a Scire facias upon the Judgment; e 2 | 
which Reaſon Fitzherbert (8) in his Natura Brevium not obſerving, held an 1 


ge reſerve 
Opinion to the contrary. early a 


| E | | | ent, or @ 
Pair of Spurs, and the Leſſee fail of Payment at the Day, the Leſſor may diſtrain for either of 


00 7 in this Caſe the Leſſee loſes his Election only pro bac vices Rol. Abr. 725. Co. Lit. 90. 
(6) Fol. 152. 8 8 | | | | 


When Nothing paſſes to the Feoffee or Grantee (c) before Election to Co. Lit. 
dave the one ber. or the other, there the Election ought to be made in the 145. a. 
Like-time of the Parties; and the (4) Heir or Executor cannot make the an - 67 hy 


Lection, me Rule. 

* ä („) When 

„ | ; „ Nees 

_ the Intereſt nothing paſſes till Election. Hob. 194.—As if a Man grants one of his Horſes 

M Stable, the Election muſt be made in the lime of the Parties. Co. Lit. 145.,—But if a 

r kives one of his Horſes to A. and B. and after A. dies, yet B. "ay ele, becauſe this was a 
ung in Intereſt in them, and no expreſs Election limited. Rol. Abr. 525, — But if a Man 

hy one of his Horſes to be elected by A. and B. if A. dies before Election, B. cannot elect. Rol. 

15. (%) For if he ſhould, he ſhould take as a Puichaſer, where named qply by way. 

Linitation, Leon. 254. | 5 

- 03 But 


ELECTION 


ns * When one and the ſame Thing paſſeth to the Donee or Grantee, and 
Co. Lite, the Donee or Grantee hath Election in what Manner or Degree he will take 
e. 
. 38 Sir, If A. being ſeiſed in Fee of a Manor, Part in Demeſne, and Part in : 
' Rowland Leaſe for Years rendering Rent, and Part in Copyhold,'in Conſideration of | 


Hob. 159. loſe the Rents reſerved upon the Leaſes for Years for want of an Attorn- 
. W ment; and it was alſo held, that this Election remained notwithſtanding 
het 2 4 the Alteration of the Eſtate by the ſecond Indenture, and the Death of the 
ale is en- Leſſor. Ys | | | | 


lled ; 535 LL i . . | * s 
Dvind. Paſch. and at the ſame Time the Bargainor levies a Fine to the Bargainee, he may eled to 
to take by one or the other. 4 Co. 92. a. and for this vide 3 Leon. 16. 2 And. 161. th 


Rol. Abr. If a Man levies a Fine come ceo, c. of an Houſe and 100 Acres of 
725 Land in D. (where he hath there 118 Acres) and the Conuſee renders to 
| the Conuſor for 100 Acres, and after the Conuſor dies, his Executor may 
elect which of the: 100 Acres he will have, becauſe this was a Thing in 


* 


Intereſt in the Teſtator. 1 
Hard. 381. There was a Compoſition between the Prebend of A. and the Abbot of 
Sir William and Convent of B. that the Prebend of A. and his Succeſſors, for all Time 


| 2D potty and to come, ſhould have their Election yearly, either to receive Tithes in Kind 


of Corn or Grain ariſing within certain Lands of the Abbey, or elſe to 
receive five Marks to be paid by the ſaid Abbot and Convent in Lieu 
thereof; ſo as ſuch Election was notified to the Abbot, or any of the 
Monks or Porter of the Abbey, Oc, and the Lands came to the King by 
tte ziſt of H. 8. and from him to the Defendant, and the Pr ry 
came to the King by the 1ſt of Edw. 6. of Chanteries, Oc. and from him 
to the Plaintiff. Upon admitting the Compoſition good, it was adjudged 


7 
that the Power of Election was gone, becauſe it cannot now be made ac- 52 
8 cording to the eee but in this Caſe it was ſaid by Hale Ch. Baron, 
) Which that in one (5) Southwell's Caſe, in 44 Eliz. where an Abbot had a Quat- 15, 
wide in _ tity of Wood, to be taken yearly in ſuch a Wood, or a Sum of Money at 5 
Poph. 91. his Election; it was held the Election was transferred to the King by tle Wi de 
nn Statute of Diſſolution of Monaſteries. | | - 7 
Co. Lit. If one enfeoffs another of two Acres, to hold the one for Life, and the 
145. a. other in Tail, and he before Election makes a Feoffment of both; in this T 
2 Co. 37. 4.'Cafe the Feoffor ſhall enter into which of them he will, for the Feoffer, Proc 


F. dy this wrongful Act, hath loſt his Election. 


- 


4 - 2 a . 
. „ 7 7 4 * 
| (d) What 
* j - * 


ILM GT #.0:% 


(o) What aſl he ſaid a ſufficient Elegion. — 


F a Man gives two Acres to another, to hold the one for Life and the Plow. 6. 
other in Fee, and the Donee after makes a Feoffment of one Acre; (a) Rol. Abr. 
taisis an Election to Have the Fee in that. nF 
| 7 CFF | . (a) That 
when one who is both Executor and Deviſee enters generally, without Claim or Demonſtration of 
Ele&tiop, that he ſhall bay» the Ttyng deviſed, as Executor,. w ich bs it an | + 
horny. 19 Co. 47: B. & wide Plow. zal Ce ig 92 C n Bolt 29 general Au 
* If a Man leaſes tyo Acres for Life, the Remainder of 5 Acre in Fee, * page * 
and after licenſes the Leſſee to cut Trees in one Acre; this in an EleRtior e 6 N 
that he ſhall have the Fee in the other Armee. Rol. Abr. 
When the Election is given to ſeveral Perſons there, the (6) firſt Elec- 726. 
tion made by any of the Perſons ſhall ſtand. _ . Co. Lit. 


1 Co. 37. 4. le Rule. 14 Where ap Elettion made by Tenant for Life ball Eid him in 


Remainder, ' Moor 102, 


As ifa Man leaſes two Acres to A. for Life, the Remainder of one 3 + Ca a6k 
to J. and of the other Acre to C B. or & way ele which'of the Achs 
they will bave, and the firſt Election by one binds the other. 3 $74; | 


\ 
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* 
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Ag of Error is (c) a Commiſſion to Judges of a ſuperior KA -— ws 
Court, by which they are authoriſed to examine the Record, front an- 
upon which a Judgment was given in an inferior Court, and on ſuch ther Writ 

Examination to affirm or reverſe the ſame according to LM. o AS, 

f ; | 0 ; e enk. ep. 
5, 2 Inſt. 40, Velv. 209. But yet, if by 2 of Error the Plaintiff therein may recover, 
or be_reſtored to any Thing, it may-be rele by the Name of an Action. Co. Lit. 488. b,— 
Ina Writ of Error to * a Pine as Coufin and Heir of the Canuſor, it need not be ſhewn in 
the Wrir of Error, how he is Couſin ; for it is but a Commiſſion to examine rs, and needs 
ot ſuch Certainty as other Wy:ts, Cro, Jac. 160. Cowp. 6646. AE 


This Writ lies where a Man is grieved by any Error in the Foundation, Co. Lit. 
Proceeding, Judgment or Execution of a Suit, mes 2 9. b. 


But for the better underſtanding” hereof I ſhall conſider, -- 


(4) Jn what Caſes a TUrit of Error will lie. 189. 
And herein, 1 755 | i. 
1. In what Caſes a Writ of Error is the proper Remedy 
to be relieved againſt an erroneous Judgment. oe 
; WE „ 2. 


x 


% 


1 
- 


4 * 
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n R. 
2. On What Judgments a Writ of Error will hs: 1971. 


24 Writ of Error will lie. 194. 
(B) Adtho map bring a Ulrit of Error, and again 
whom; and herein of tde Perſons nete llarp to be 
made Parties thezto, 195. 
( Df the Time of bzinging a Uſzit of Erroz, 199. 
Page 188 (D) Df the Manner of bzinging it. 200 And herein. 
1. Of the Form of the Writ, and where the Record 
 _ ſhall be ſaid to be removed. 200. 
2. What is neceſſary to be removed; and herein of re- 
moving the Record, or a Tranſcript. 202. 


(E) Df alledging Diminution and granting a Cerio 
rari. 204. 


) Df the Scire facias. 207. 


G) Df the Pꝛoceedings aftez the Record removed; 


and hezein of the Abatement of the murit of Error, 
209. 
(H) How far the UUrit of Error is a Superſedeas, 210. 


herein. 

1. Of Writs of Error i into Parl'ament: 211. 
2. Of Writs of Error into the Exchequer-Chamber, 212, 
$1 Of reverſing JUN Os in the Court of gy 


. To what Couzt a Ulzit of Error lies. 211. And 


4. 0 Writs of Error i into the King's Bench. 213. 

5. Of Writs of Error into the Common Pleas -and other 
Inferior Courts. 214. 

6. Where a Writ of Error lies in the fans Court i in which 
the Record is. 215. 


(K) Df. aſſigning Errors, 216. And 3 
1. Of the Manner of aſſigning Errors. 216. 
2. Of aſſigning Errors in Fact and in Law. 217. 
3. Of aſligning that for Error which n e to 
the Record. 218. 
4. Of aſſigning that for Error, which is for the Part $ 
Advantage. 220. 
5. Where the Matter aſſigned for Error is aided by the 
Appearance of the Party, and in not being taken Ad. 
vantage of in proper Time. 221. 
6. Where Matters which might be aſſi ned for Error a 
aided by a Releaſe and the Conſent of Parties. 223. 


( Athat Defence the Defendant in Error ma 


make; and herein ol pleading a Beleaſe. 225 
(M) O 


3. In what 5 the Judgment muſt be given on which 


- "as... 
4 F # 


”" MM TE 6 © ts 
(1) Of the Judgment to be given on the Urit of Error. 


227. And herein, | 
1, Where on a Writ of Error, Part only, or the whole 
Judgment ſhall be reverſed. 227. . 
2, What Judgment ſhall be given on the Reverſal of the 
% firlt. 230. : | | > : 4 f be | 5 ; 
3- To what the Parties ſhall be reſtored on. the Reverſal of 
the firſt Judgment. „„ FF 


7 


(A) Jn what 9 Goa of Error will lie: pager 


1. In what Caſes a Writ of Error is the proper Remedy to be relieved 
againſt an erroneous Judgment. 


Egularly an erroneous Judgment given in a Court of Record can (a) 2 

R only be reverſed by Writ of Error. SE as S 
| (005 EOS erroneouſly 

acknowleged, as before one that has no Authority, or if a Statute Merchant hath but one Seal 
tc. an Audita Querela lies, and not a Writ of Error; but if a Starute is well acknowledged, and 
the Execution erroneous, a Writ of Eeror lies. Cro. Eliz. 233, $10. Owen 142. Dyer 38. pl. 
17. Leon. eee wa 127g ag a Copyhold Court reverſed upon Petition to the Lord, and 
the Party reſtored to his Damages by Audita Quer ela. 4 Co. 30. b Where the Fact aſſigned for 
Ertor is in the Suggeſtion of the Writ itſelf, and not in any of the Proceedings in the Cauſe, no 
Writ of Error lies; but the Party muſt bring an Audita Querela. Carth. 282. „ Mod. 314. Salk, 
157. pl. 3. but for this vide Tit, Audita Puerela. Og. nt. 


A | -1\ . ; + 
Therefore if the Tenant in a Cui in vita dies ſeiſed (5) pending the 28 ag. 1) 
Writ, and after Judgment is given againſt him, which is erroneous, and Rol. Abr. 
after the Recoverer ſues Execution againſt the Heir, and he brings an 242. 8. C. 
Aſliſe, he ſhall not avoid this Judgment againſt his Father, by ſaying, that 3 242. 
his Father died pending the Writ; for the Judgment is not void, but only b) Soif in 
-voidable;. ot yn | 5 E 
| "4 | : 1 | the Defen- \ K 
dant had died aſter Verdict and befor» Judgment, his Heir could not avoid the Judgment but by ö 
Writ of Error. Rol. Abr. 542.— Note, that this is aided hy*15 & 14 Car. 2. 6. 8. and cannot be q 
taken Advantage of ona Writ of Error; for which vids Tit. Amendment and Ferfail, hs 


In an Action upon the Caſe, if the Plaintiff be nonſuit, and after it is Rol, Abs, ' 
entered, that he Reliquit actionem ſuam, & fatetur ſe nolle ulterius proſequi, 743» = 
upon which Coſts are aſſeſſed, though it be admitted, that this Judgment 7 
i erroneous, becauſe this is not any Nonſuit, as it is entered; yet in an judged, 
Action of Debt for the Coſts, the Defendant fhall not aveid it by Plea 
vittout a Writ of Error; for it is a Judgment de facto not void, but only bs 
voidable by Writ of Error, | | Os 

f a Man recovers againſt the Principal, and ſues a Scire factas againſt the Rol Abr. 
bail, they cannot ſay the Principal died before the Judgment, and (e) ſo — , 
word the Judgment by Plea, for it is againſt the Record. | 1705. 8 
Doug. 58. 2 Term Rep. 0 n. 101. S. C. (e) But it is a Plea by Way of 2 l 
rot hat A in the 3 Toon a vid the N bei 2 Kaese Probe be be avoid - 
K by Writ of Error t. 2 Mod. 308. & vide Godb. 377. and Tit. Jail in Civil Cagſas. | 
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2 Inſt. 513.; 


verſing er- 


| Renchcan Addition as required by 1 H. 5. c. 5. 5 5 
| In the ſame or different Term, with a Writ of Error, vide 8 Hawk. P. C. 459. and Tie. en 11 


ſued by Bill in B. R, being in the Cuſtody of the Warſhal, Sed gu if they can ſupport an Acre 


x Md RH 9 © 


If a Fine is Levied without an Original, ar of mare than is contain 
the der ee ran only voidable by Writ of Error. 


- 


but for re- im 
roneous Fines and PT vide Head of Fines and Recoveries. | 
Rol. Abr. If an Infant ſuffers 5 gap Perez in which be 9 0 in as 
43-3- guchee in his proper Perſon, and not by Attorney or Guardian; tho 
Style 246, Ms | x a bind finn, but that he may in a Writ of Error Ae it, 
5 zi becauſe it is Error in Law; yet at his full Age he cannat enter into the 
Head of In- Land, and avoid it by his Entry, before he has reverſed it in a Writ of 
fancy and Error, becauſe he himſelf is privy to the Judgment, and may reyerſe it 
Age. by ſuch Means, and he is not a Stranger to the Judgment; for Judgment 
ought not to be ſubverted by Matter in Pais, without Matter of Record, 
as a Recognizance or Fine by an Infant where he appears by Attorney, and 
nat by Guardian. _ „ „ 
Page 190 if A. levies a Fine to B. who grants and renders to A. and his Wife, 
3 Co. 5. a. and the Heirs of the Body of A. this is not void as to the Wife, though 
ihne js no Party to the "el. ag but only voidable by Writ of Error. 
2 Hawk. P. By the Practice of the Court of (a) Common Pleas, a Defendant coming 
C. 458-9. in by Capias utlagatum the ſame Term in which an Exigent is returnable, 
Rol. Abr. may avoid the Outlawry without Writ of Error, by ſhewing that he pur. G 


. 744-4. chaſed Saperſedesr out of the fame Court, and delivered it to the Sherif f ins 


on the or the Omiſſion of Proceſs, or Want of Form in a Writ of Proclamation If 

Crown Side c. or a Return by a Perſon appearing not to be Sheriff, or a Variance Cle 

3 g's between the Original and Exigent, or other Procefs, or the Want of ſuch - 
: * i 


be reverſed . | 


3 Inſt. 214. If one be attainted upon an erroneous Indictment, he cannot be relieved ſenti 
| but by Writ of Error, for the Judgment being quod /ſpendatur, &c. which mad, 
is the Judgment of Law due for the Offence, it muſt be preſumed to have been 
been given, for that he was guilty of the Offence; but if Judgment af lain 
Acquittal is given upon ſuch Indictment, the King need bring no Writ of fault 
Error; but the Offender may be newly indicted, for the Judgment being * ga 
quod eat fine die, Ec. may be given as well for the Inſufficiency of the In- the ] 
| dictment as for the Party's Innocence. | 
Inft. 231. Alſo any Judgment whatſoever, given by Perſons who had no good lony 
Funk. F. Commiſſion to proceed againſt the Perſon condemned, may be falfified, by WW Ning 
C. 459 ſhewing the ſpecial Matter, without Writ of Error, becauſe it is (4) void; i"! 
(5) a Judg- as where a Commiſſion authoriſes to proceed on an Indictment taken before 
Marftalfea, A. B. C. and twelve athers, and by Colour thereof the Commiſſioners 
where one Proceed on an Indictment taken before eight Perſons only. 

of the Par. „ fa 5 - 
ties were of the King's Ho, was void, and being coram non judice m*'ght be avoided by Plea, 19 
Co. 77. a. 3 24. : oh 730 bu Þ oy. 2 3 Vet a Wer of Le be ties to el ſuch 
Judgment. Cro. Eliz. 502. 6 Co. 20; Rol. Ahr. 544. Sav. 36. 2 Jon, 209. . 


. —ä— 


That Allega tion is now ufed, and the Fiction obtains, G. „ile, to the Allegation of a Deſe 
Where neither Party is of the Houſhold. Vid 6 Co. 20. But tec Salk. 439. 


. — 


— 


_ 
3 > * 


e forae be Rerer, poovide the Js 
ment be entered within two Terms. 17 Car, 2. 2 "noe? > Death of * a ſter Lord 


cutory Judgment, not to abate the Suit, 8 9 W. 3. & 11/7 6,———The Death of one Plaiotif 
or Defendant, where there is another ſurviving, not to abate the Suit, 14. /. 3. if 


Fd 


If one isattainted of Felony, and after, by Relation of a general Pardon, _. 
by Writ of Error, or otherwiſe, to reverſe the Attainder. - Vine in» 


n as Plea and Julgment of the Cart iv which the Suit is depending, for there is no other Remedy. 
tho“ 11 Co, 44. Godfrey's Cale reſolved. Ra. Rep. 75 S. C. & wide a Mod. 219. Vern 199, 175. is 
dit Mod. 390. Stra. 395, 530, $37, 628. 2 Stra. 1102. 1 e you I 
the RATES — — — ä | SET 
t of | ns : 2 | 2 bs 5 
5 „If the Party ipjured, by levying of the Fine, or by Impriſoument, for Non- payment, 
ſeit Le maintain an Addon of 13 whereby the Validity of the Execution, Nc. might be 
0 determined ? = „„ | Z 
ord 8 ql ; , 7 „ 2 a 8 ; 
and In Debt upon a Bond againſt an Adminiſtrator; if he pleads a Judgment Mod. 308. 

| recovered againſt the Inkcſtate, and that he hath not Aﬀſets ultra, Ac. the Rengals + 
fat Plaintiff may reply, that an Action was brought againſt the -Inteſtate, and Caſe, pt | 
oug gugn. Po 


that he died before the judgment; and that after his Death, 555 ment XY 


was given; for being a rage to the judgment, he can neither bring Neg. 2 


0 Error nor Deceit, and has no Way to avoid ſt but by Plea.“ 6 
adle, 565 | 4 | | ; 
pur- * 9. If this could be done now, Since the Statute of 8 & g W. 3. c. 11./+ 6. if there was an 
rift 


8 Judgment agaiuſt the Inteſtate in his Life- time, and final Judgment after ? vide aui 
189. n. 5 | ; N = 5 


ak an - 15 ; $2) e 
jos If a Man is feund guilty upon an Indictment of Felony, and prays his Cro. Elz. 


Clergy, and it is allowed him, and he is burnt in the Hand, he cannot 489. 
avoid this by Writ of Error, becauſe he is convicted only, and not attainted; 

but the Record being removed by Certiorari into the Crown-Office, if there 

be a Fault in the Indictment, it may be diſcharged, and Reſtitution award- 

ed to the Party of his Goods ſeiſed for that Cauſe. e 


If a Man had been indicted upon the Statute of 3 Fac. 1. cap. 4. for ab- Rem. 433, 
ierel I fnting from his Pariſh Church, and thereupon Proclamations had been Zharher's 
yhich made, that he ſhould render his Body, c. which not being done, he had Cale. 


been convicted according to that Statute, yet no Writ of Error would have 
lan thereupon ; for by the Statute, after Proclamations made, and the De- Jo 
lult recorded, the ſame was a Conviction of the Offence; as if the Statute 
gave Preceſs for the Forfeiture; and if there was a Fault in the Record, page 101 
the Party's Remedy was in the Exchequer to quaſh it there. N ee 

By the Common Law in favorem vilæ, an Outlawry of Treaſon ar Fe- Cp. Lit 2.59 
bay might be avoided by Plea, that the Defendant was in Priſon, or in the 2 i; * 


d, by King's Service beyond the Sea, Oc. at the Time of the Outlawr pro- P. C. 460. 
void; nounced againſt him; but it ſeems that no Outlawry for any other Crime : 
xefore ainſi a W deſcribed can be avoided by the Plea of any Matter 

one! o Fact whatſoever. * | | , . 


One who purchaſes Land of a Perſon who afterwards is outlawed of Fe- 2 Hawk, _ 
y, or condemned upon his own Confeſſion, may falſify the Record, not P. C. 459. 
ay as to the Time wherein the Felony is ſuppoſed to have been commit- 
te, but alſo as to the Point of the Offence; but where a Man is found 
pulty b Verdict, a Purchaſer cannot falſify any more than the Party, a8 
u the Point of the Offence, but only as to the Time. | 


2. On (5) what Judgments a Writ of Error will lle. () yy 
. : {9 


No Writ of Error can be boought but on a Judgment, or an Award in on a Judg+ 


the Felony is pardoned, he ſhall be diſcharged, (a) for he hath no Remedy . f | 


| „„ 1 . ____. 1 pofeding 
Leet he unreaſonable or againſi Law, as joint, where it ſhould be ſeveral, it may deayoided by 


— 
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& ther it lies 


280 "apy 5 Judgment, for the Words of the Writ are, Si Fudicium reds 8 35 
laintiff 2 Ld. Raym, 295. 6 Mod. 223, 11 Mod, 7, pl. 1. Co. Lit, 288. b. 


r 


_ 


„„ 5 
Af che Plaintiſf be (a) nonſuit + at the Ni prius, upon which Coſts au 


| Rol. Abr. taxed by the ſame Jury, by the Statutes 23. H. 8. c. 5 5 4 Fac. 1. c. z. aul | 4 
72 _ Judgment given for them againſt the Plaintiff, the Plaintiff may have 
(s) Man Sued? Þ e : ö y a | 
may aſſign Writ of Error upon (3) this Judgment. 5 1 bo 
Errors in . j „ 7 - 
\ Law or Fact, upon a Judgment given againſt him by Default. 14 AM 8. Rol. Abr. 655. 8. C. tha 
(5) How upon a Bill of Exceptions, vide 2 Inſt 427. and Tit. Bill of Exception. 37 
+ On a Judgment for Coſts, on a Nonſuit, Error lies in the Exchequer Chamber. Stra. 235. ] 
D | bea. 
Rol. Abr. If a Man brings a Writ of falſe e rag in the Common Pleas upon Wi 
744. a Judgment given in Ancient Demeſne, and reverſes the Judgment ſed 
1 5 5 Writ of Error lies upon this Judgment, for this is a Matter of . ,. 
ecord. . 1 
8 If a Man is indicted for Felony, and thereupon a Capias and Exigen i wy 
Co. gb. awarded, but he dies before any Attainder, his Adminiſtrators may have [ 
mp 3 Error upon this Award of the Exigent, becauſe by the Award of the Ex. Tit 
* 'T* gent his Goods were forfeited; and this is ad grave Damnum, Oc. though tot 
Tauss the Principal Judgment can never be given. 5 . inq 
Cale. 1 68 | - ; | | | : ; ther 
» Jac. 357. Rol. Rep. 85. S. C. cited. ; the 
3 Inſt, 31, Tf one be outlawed upon an Indictment of Treaſon, Felony, or Tre. ad 
| paſs, but the Proceſs and Order preſcribed by the. Statutes of 6 H. It 
cap. 4. and 8 H. 6. cap. 10. are not obſerved, the Qutlawry may be re-. Err. 
0 Upon verſed by Writ of Error, which (c) ex merito Fufticie ought to h Dan 
_ Cafe ſtated granted. , = =; and 
and re- | 5 Law 
ferred to all the Judges, it was holden by ten of them, that Writs of Error were ex debite Juſitia, and In 
not ex mera gratia, except in Treaſon and Felony; but Price and Smith neld, that the Subject could h 
not of Right demand them in any criminal Caſe. 2 Salk. 504. but for this wide Rol. Rep. 174, 8 
3 Bulſt. We 2 Leon. 194: Sid. 69, And note, that as the Law is now ſettled, a Perſon at- Erro 
tainted of Treaſon or Felony, before he can have a Writ of Error to reverſe his Attainder, muſt turn 
aflign his Errors, and thereupon have Leave from the Court to proſecute his Writ of Error, 1 pri 
Hawk, P. C, 461. Alſo no Writof Error for the Reverſal of an Attainder af Treaſon or Felom Ray 
is to be allowed without an expreſs Warrant from the King or the Conſent of the Ate C00 
neral, 3 Mod. 42. Sid 69, 2 Hawk. P. C. 461. Ld. Raym. 154. 2 Salk. 45: pl. 5. Vem, al 
170, 175. 2 Vern, 312, 313. 8 Mod. 26. 10 Mod. 188, 359,- 380, 409. 11 Mod. 173. pl. 1, 8” 
12 Mod. 544, 545, 636, 668, 2 Salk, 300. Comb. 345. Will. Rep. 445. pl. 128, 690. 2 Wil nn 
Rep. 269. pl. 68, 270. | | any anni 1 Judge 
3 Inſt, 215. A Writ of Error lies to reverſe an Attainder of High Treaſon, though 80 
e ſome have held the contrary, by Reaſon af 33 H. 8. cap. 20. that ever) tber. 
Raym.: 0 5 Attainder of Treaſon by the Common Law ſhould be as effectual as if be re 
' Authority of Parliament; for the Statute is to be intended of lawful 4% Den. 
oh _ tainders by due Courſe of Law, and not of erroneous or void Attainderi . 
Page 192 * and ſo it was held in a Parliament held the 28 Eliz, when it was enattch 90 
Tow thy that no Attainder of High Treaſon, where the Party was executed for the 
ſame, ſhould be avoided by Plea or Error; but this act extended only 088] nu 
Attainders before that Time, where the Party had been executed, not b ber 
Attainders after, * | | LE a Th 15 pa 
| If one be convicted upon an Indictment of Recuſancy for abſenti ze 
Cro, Car, from Church for one Month, upon which Judgment is given, that 
4. ſhall forfeit 20/. . but it is not ide capiatur; this Omiſſion being app. 
Marquis of rently to the Prejudice of the King, it was held a Writ of Error would 10 
5 8 not withſtandi the Words of 3 Fac. cap. 4. that no ſuch Indictment ſhalt 80 
7 be avoided, AAbarged, or reverſed, for Want of Form or thee Pt Va, 
= _— 1 whatfoenghMWkin 
r ſuch ; | + un, 
Judgment. 1 Hawk, P. C. 25, | ad t 


* — 


* P 
bn batſocrer, other than by direct Traverſe to the Point of not coming to reverſed . 


ave 2 


5 85 ä 5 | ly, the 
King by his Attorney having ſignified his Pleaſure, that it ſhould be reverſed, if erroneous. Jon. 
40. 8 C. by the Report of Which tha Writ of Error was brought by the King, and there held 
5.8.0 


3 Jac. Go 4. x Pp l ä 


if it be entered in an inferior Court, that the Plaintiff recuperare de. Style, 6s. 


235, f | ; this is (a) no Judgment, ſo (6) no 2 
64, whereas it ought to be recuperet; this is (a) n gment, 10 (0) no % That! 
upon W rit of Error lies thereupon, for. the Words of the Writ are Si Judicium he Bi wy * 
ament f litun ft. . 1 8 a SF 2 
: . J v 90 
ter of Abr. 751. (b) Where the Judgment was, that he ſnould recover. her recuperationm, where it ſhould 
mm CC Vel. su. e 
gent 15 . 5 3 . | 8 . | 
y have In an Aſſiſe of Darrein Preſentment, if the Parties demur upon the 17. E. 3 5, b. 


Title, and it is adjudged for the Plaintiff, and that he ſhall have a Writ 2 1 
to the Biſhop; a Writ of Error lies upon this Judgment before the Damages g 83 C. 
inquired of, becauſe there were no Damages at the Common Law, anke 
then the Writ would lie preſently; and the Addition of Damages given by 

the Statute, to be inquired of by the Sheriff, ſnall not ſtay the Writ af 


Error; and if it be affirmed, it may be inquired of the Damages where it 


Trel. is affirmed. 1 
H. 8, If a Man recovers by Default in a Writ of Co/enage or Aiel, a Writ of 15 E. 3.21, 
be re. Error lies upon this before the Damages are inquired of, becauſe the 33 
to by Damages are but an Addition to the Common Law given by the Statute ; Rol. Abr. 


and ſo the Judgment for the Principal continues as it was at Common 8. * 
Law : | . 


bp - In a Writ of Partition, if the Judgment be given uu partitio fiat, and g 0. IPD 
5. 196 thereupon a Writ is directed to the Sheriff to make artition, no Writ of 250. Lood 
rlon . Error lies hereupon, for the Judgment is not compleat till the Sheriff re- Zariley and 
r, mult WW turn; and the ſecond Judgment, which the Law requires herein, viz. quod Counteſs of 
(ib partitio pred” foret firma & fabilis in perpetuum, for before that the Plaintiff Warwick. 
4 G may be nonſuit, or he may, upon the Return of the Sheriff, ſuggeſt to the 6 o. Elz. 


Court, that the Partition is not equal, and ſo have a new Partition, and Moor 643. 


pl. 1 may alſo releaſe before the laſt Judgment. | ; % 
1 Will x C. ad- 


Judged, Cro. Jac. 324. 2 Bulſt. 104. like Caſe adjudged, UW vide 2 Rol. Rep. 125. 2 Built, 119, 


Chun. 8 | ac ordinge 


that a Writ of Error lay for the King, for he was not concluded by the Worls of the Statute of 


though So if in an Action of Account, Judgment is given, quod computet, and 8 Co. 29. b. 

even thereupon the Defendant brings a Writ of Error; yet the Record ſhall not 77 Elia. 

s if be removed 'till the entire Matter of the Account be determined, Ne curia 3 Læon 68. 

2 Dunini Regis deficeret in Juſtitia exhibenda, 8 8 2 Bulſt. 19% 

1nders} ? 7 TS | | 11 

nated, al. 234 Cro. Jac. 224, 2 Ral. Rep. 125. Style 290, Cro\, Jac, 356. Rol. Rep. 8s. 
No els | OUR. | 5 


yy But if a Woman recovers in a Writ of Dower, a Writ of Error lies *Pager93 : 

tefore the Writ of Inquiry of ul Py awarded, and before the third , , Ab 
(cntin Part aſſigned 8 Metes and Bounds, far the Judgment is perfect as to the ee 5 
3 Realty, and the amages are given by.the Statute by Way of Addition. da 2 

1 Bro . 

* 127. 11 Co. 40. Rol. Abr. 560. Style 290. March 88. 
nt * Soif the Plaintiff recovers in an e e * Confeſſion, Nikil dicit Rol. Abr. 
De " ſum informatus, or Demurrer, a Writ of Error lies before a Writ of In. 951, 


wn, js perfect, and the Plaintiff may preſently have Execution thereupon; ** 636. 


N | ol Noy 95. 


ſuiry of Damages executed; (c) for the Judgment, quod recuperet Paseo. Cro. Elia. 


ud therefore, if the Defendant were to be hindered from bringing a Writ Lach. 272. : 


e 3 


r . . ] ̃ . ¼ . ot . 9 I. 
„r e 3 = \ —_— _ wll l 


If. 


f 
e r 
" = 5 = = 


zhoa 193; of Error before a Writ of Inquiry executed, it avg be in the Plainif, 


* 


Dyer 331. Power, by refuſing to bring or execute the Wri 0 
Bulſt. 23 3. Plaintiff for ever“. . Z 
r And. 748. Marth,8. Reb. 32 1 
2 Rol. Rep 136. Latch. 133. Style reg. And. 145. Mareh. 8. Keb. 329. and Ca 
8. P. per Hon E. Juſt. (e), So in Hebt. 1 but otherwiſe in Treſpaſs aud Caſo, a Via 
mages are the Principal. (10. Eliz, 255. | | | SE 
* Os If Error will He in Eject ment, where the Judgment is Jun the caſual Ejector? 
ere not pow any Judpments in Ej Ament, on Demurrer, We, If the Tenant ap wee owe: 
the general ſue. If he does not appear, Judgment goes againſt the caſual Elec and that he 
ing againſt a nominal or fictit ous Perſon there is not any one th bring Error — Error canugt 
be ſued ip the Name of the caſual Ejector. 2 Burr. 756. Barnes 199,——Fide alfo ante 163. . 


& poſe 197. as to a Frevipe guod tei. 


— N * „* * 


* 


1 iu Debt a Judgment by Default i final. i 


Rol. Abr. So if a Man recovers in Quare ee a Demurrer, the Defendant 
Yrit 


| £98 Fd a may have a Writ of Error before the Writ of Inquiry of Damages re. 
30. turned, for ſuch Writ may be awarded out of the King's Bench, if th 


Noy 66. Judgment be affirmed there. 5 | 
Rol. Abr. H a Man recovers in 2 Ruare impedit, and after brings a Writ Na 
951. non admiſit againſt the Biſhop, a Writ of Error lies on the Judgment in the 


|  Godb. 439. Quart Inpedit, and the Record ſhall be removed, though the other Writ 
| #1 Co. 39. of Quart non gdmiſit be not yet diſcuſſed. 55 
2. If a Qtare en againſt two, and one pleads to Iſſue, and 
| the other confeſſes the Action upon which the Judgment is given, he fall 
not have aWrit of Error 'till the Matter is determined as to the other; for 
the Writ of Error muſt rehearſe all that are Parties to the Original, gud 
as to one, udgment is not given ; and if the Record is removed before the 
Aiintixe Matter is determined, there would be a Failure of Right. 
1 Co. 30. b. If in a Formedon the Tenant has Judgment for Part, no Writ of Error 
Dyer 291. lies until the intire Matter in Demand is determined, for the Judgment is 
5 Si Fudicium inde Redditum fit, which Word inde goes to the intire Demand. 
11 Co g.. If Debt be brought againſt divers by ſeveral Precipes, and Judgment 
a Rol-Rep. given againſt one, he may have Error before Determination of the Matter 
125. © as tothe others; for there being ſeveral Counts, the Record of his Count 
pre 33% and the Pleading thall be ſevered from the Original, and removed in B. R. 
Aren 69. and yet the Original ſhall remain in C. B. for otherways the Court of Con- 
mon Pleas could not proceed to determine the Reſidue without the Origi- 
nal ; and my Lord Cote ſays, it ſeems to him, that in this Caſe, if there be 
Error in the Original upon a Certzorari, the Chief Juſtice ſhall only certily 
the Tenor of it. | . e | 
If in a 2x0 Warrants, judgment be given as to Part of the Liberties 
Palm. 1, 3 claimed, that they ſhall be ſeiſed, and that the Defendants Capie fn 
h = " fine, and as to the other Part, Curia adviſare vult, a Writ of Error lies be. 
Wri of fore any Judgment given for the other Part = 
rror upon 3 ; ; | - 
a Jud — given in a 2% Warrants againſt the Corporation of Dublin. 2 Rol. Rep. 113 8.— 
Error does not lie on a peremptaxy Mandamus. Stra. 536. Nor on a when the 


1 


Return is allowed. Stra. 625. 


* 


7 


* 


1 


Inquiry, to delay the 


— 


* 


+ 3. In what Court the Judgment miuſt be given on which a Wit of *Pagerg4 
| + Error will lie. TC 
No Writ of Error will lie of any Judgment that is hot given in à Court 
of (a) Record, 3 | 


1 r ö „„ 2 fjudg⸗ 
ment given in an inferior Court, as the Oounty-Court, r. Co. Lit. 188. b. Not of a Decree or 


There a44,—=Bbt of a Judgment given in the limited Couit of Chancery, called the Perty- Bag, which 
leads "raceeds according to the Common Law, and holds Plea of Scire facias for Repeal of the King's 
as WY Fave Patent, Pecitins, Moyfrans d Droity Traverles of Othees, Scve facks upon Recognizan- 
anuqt ces, Executions upon Statutes, and Picas of al ber onal iqus by or againit an Officer or Mi- 
63. u. iter of the Coutt, a Writ df Error lies in B. R. Rol. Abr. e 7 315. 4 lili. 80. 


Plowd. 395. tf vide Rol. Rep. 285. Moor. 570. Vern. 131. 
The Authority of the Juſtices of Trailbuffon was by AQ of Parliament à Inſt 366. 
Error lay in B. R. to reverſe their Judgment. 


ndant If a Man be convicted (% upon the Statute of 7 Fac. 1. cap. 11. by two 
es re- i juſtces of the Peace, for killing of Partridges, upon Proof or Confeſſion Rol. Abr. 
if the of the Party, without Indictment; this Judgment may be reverſed in B. R. 73: . 
being removed there by Certiorari, without any Writ of Error; ſo if the Ce. 
275 Conviction had been on the (c Statute againſt Shooting, or ſuch like. 2 Jon. 167. 
; 8. C. cite 
* Writ and a Conviction upon the Statute of Hunting in a Park, being removed by Certiorari, E 
5 allowed to be taken thereto, (6% Vent. 3g. . Like Point per Cur vide Raym. 389. Where Error wab 
e, and brooght upon a conviEtion of a Riot before Jultices of Peate, and Sheriff, upon the View, upon 
ie hall 1j H. 4. 7. e Fide Jon. 171. | | | | | { 
i 1 But if an erroneous Judgment be given upon an Indictment of Barratry Crs. Jae. 
= age at the Seſſions of Peace, and the r fined thereupon, and committed 1. 
NE till he pays it, and he removes the Indictment and Proceedings by Certiorari, 22 


' Error 7 hi _ by Habeas Corpus, yet he cannot be relieved, unleſs he brings a * 
rit of Error. | L 2 | | | 
s But a Record of Force made by Juſtices of Peace upon the View, may 
dement iN quaſhed upon Motion, without # Writ of Error. 1 
| oy : : Cur." int 
Matter Caſe of the King and Chalbner. Sid» 156, S. C. and S. P. per Cir.” and Yaid that a 
s Count Error would not lie, becaule they were jb a Court. g per 75 £ t @ Writ 


Lev. 113. 


of Com- Wherever a new Juriſdiction is erected by Act of Parliament, and the gatk. 363. 
e Orig. Court, or Judge, that exerciſes this Juriſdiction, acts as a Court or Judge pl. g. 
there be of Record, according to the Courſe of the Common Law, a Writ of Er- Ea. Raym. 
y certify I ror lies on their Judgment; but where they act in a ſummary Method, or in 213, . 
anew Courſe different from the Common Law, there a Writ of Error 38 "ow 
Libertics ie not, but a Certioraff, E | pl. 3. Me 
Carth. 421, 491, Com. Rep. 76. pl. 50, 12 Mod, 386, or CI. 


£ 


(a} Net of 


Sentence in Chancery Proceeding according to Equity. . 6. 14. Bro. Exror 95. Rol. Abr. | 


and by the general Rule of Law, if they erred in Judgment, a Writ of 4 luſt. 186. 


agreed. r 


r 


x. 


r eres r 
— 5 2 1 


 *Pagergs * () Ul ho map bring a Urit of Error, and againg 
whom; and herein, of the Pezſons neceſſazp to be 
made azties thereto. | | pop: „ FD 


1 Oy. O Perſon can bring a Writ of Error to reverſe a Judgment, why 
= Rol. Abr. was not (a) Party or (4) Privy to the Record, or who was not (9 
ü Dyer 90. injured by the Judgment, and therefore to receive Advantage by the Re. 
Where verſal thereof. 5 Wl „„ | 

in Eject- | N = : . 
ment, Error may he brought either by Leſſor or Leſſee. Sid. 31. (5) as Heirs and Executon; 
but if an erroneous Judgment be given againſt the Parſon, the Patron cannot have a Writ of Er 
ror. Godb. 37%. — That Error and Attaint always deſcend to ſuch Petſon to whom the Land ſhould 
deſcend, if no ſuch Recovery or f.Iſe Oath had been. Leon. 261. (e) Hence it that no Man 
can hav ea Writ of Error to reverſe a Fine that took any Eſtate by it. 5 Co. 39. Tey's Caſe — 
And for the ſame Reaſon the Conuſor cannot gs any Error in the Grant and Render, becauſe 
by that the Eltate which patfed from bim by his Conuſance is reftored to him; and therefore e 
ſhall not be admitted to defeat the Eſtate which by his own Agreement he accepted. 5 Co. 3j. b. 


' 


inſt any, but him who is Party or 


. 3; So a Writ of Error does not lie a, 
* hills Executors or Adminiſtrators, 


| 83 Privy to the firſt Judgment, his (d 
Ro! Nr. b . a Y : 
49. S. C. /d, F. N. B. 104.——If a Man recovers Land by Judgment, and dies witht 
Fr againſt whom the Writ of Error ſhall be brought, is left a Quere. 9 H. 6. 49. Ro. 

br. 749. © i | yet 


Kol. Abr. And therefore 99 Judgment for Recovery of Land, the Writ muſt be the 
29 brought againſt him who was Party to the Judgment, although he hath , hir 

. _ KP. nothing in the Land, and not againit the Tenant; and on ſuch Writ the I 
7e That to Judgment may be reverſed ; but there muſt go (e) a Scire facias againſt a) Wl the 


reverſe a the Tertenants. thi 
Fine or Re- | _ Ris | | 2 | 
covery, there muſt go a Scire facias againſt all the Tertenants. Carth 112» join 

of 1 


Leon. a6 1. Upon this Rule, that none ſhall have a Writ of Error to reverſe a Judg- ind 
4 Sid. 56. ment, but he who is privy to, and hath ſome Prejudice thereby ; it hath 

One, 5s been reſolved, that if one hath Lands on the Part of his Mother, and loſeth WWW. 

Godb. 37). by erroneous Judgment, and dies, the Heir of the Part of the Mother 8,0 

| ſhall have the Writ of Error. „ a of "5 

Owen 68. So the younger Son, when intitled to the Land by the Cuſtom of ho- A 

Leon. 261. rough Engliſh, ſhall bring the Writ of Error, and not the Heir at Con» ou 
A wand mon Law; for this Remedy deſcends with the Land. | Vou 

ac Ju ged, 15 i FE | 


vide Bridg. 79. Rol. Rep. 311. | | j 
Dyer 90. So if there bean erroneous Judgment, Tenant in Tail female, the Iſue 


1 ons female, and not the Son, ſhall bringa Writ of Error. the ] 


Ber, 8 Soif a Man ſettles Land to the Uſe of himſelf and the Heirs of his Boch 


Oro. Eliz. the Remainder to his own right Heirs, and dies, leaving Iſſue only 2 die: 
449. Daughter, who levies a Fine, and dies without Iſſue, and F. S. brings :e E. 
3 Lev. 36. Writ of Error as Couſin and collateral Heir of the Daughter, yet he really 
never reverſe the Fine; for there could no Right deſcend to him from the] 
Daughter, becauſe ſhe had but an Eſtate-tail, which determined by her 
Death without Iſſue ; and does not appear that the Remainder in Fee vi Wir 2, 
in the Daughter as right Heir, wherefore J. S. ſhall not reverſe the Fins in 
| Tops de non apparentibus & non exiſtentibus eadem eft ratio, eſpecially in! If 
ourt of Judicature, where the Judges cannot take Notice of any Thug 
that does not come Judicially before and appear in the Pleading. 


— . 
| « 7 | 4 2 | 
VVV 


» Tf there be Tenant in Tail, the Remainder in Fee, and in a Precipe ap 196 
brought (a) againſt Tenant in Tail, an erroneous Judgment is given againſt 3 Co. 3. U. 
Tenant in Tail, and he after dies without Iſſue, he in Remainner * may agreed iu 
have a Writ of Error; for when the Statute De Donis gave Liberty to the ge | 
limit a Remainder after an Eſtate-tail, the Law gave ſuch Actions to him ung 
in Remainder as belonged to Privies in Eitate. LY Caſe. 

5 N 8 3 5 5 a So if 
Tenant in Tail levies a Fine, and before Proc amation paſſes, a Precipe is brought againit the Co- 
nuſee, who vouchees the 1 evant in Tail, &.. for when the Tenant in Tail comes in as Vouchee, 
it is as of his old Eſtate; ſo that the Privity between the Tenant in Tail and him in Remainder 
continues, Bridg. 69. Rol. Rep. 311. ES 


185 + Tenant in Remainder may bring Error againſt a Common Recovery, where the Tenant in 
hould Tail, voucher, died before the Judgment; and he need not ſet out a complete Title. but only ſhew 
Man the Connection and Privity between him and the Perſon againſt whom the Recoverr was had. 
© Sheepfhanks v. Lucas. 1 Burr. 410. In ſuch Caſe Scire facias, or any Warnin x to the Hee, is web 
5 necefſary, 16 | 1 N 8 
ore he | | DTT on 5 | 
3b. If Tenant in Tail Male hath Iſſue a Son and a Daughter by one Venter, Leon. 261. 
and a Son by another, and dies, and the eldeſt Son makes-a Feoffment, Owen 68. 
ty or and a Common Recovery is had againſt the Feoffee, in which the eldeſt is Godb. 377. 
ns vouched, and he vouches over the common Vouchee; and he after the eldeſt 
dies, the youngeſt Son may have a Writ of Error; for though the eldeſt - 
hag ſhould have rendered a Fee-ſimple to the Feoffee, according to his Loſs, 
> es yet he ſhould have recovered but an Eſtate-tail, viz. ſuch an Eſtate as he 
had when the Warranty was made, which would have deſcended to | 
auſt be the youngeſt, and conſequently the Writ of Error ſhall be brought by PE 
e hath him, : | | 


If there be ſeveral Parties to an erroneous Fine, they ſhall all join with Rol. Abr. 

inſt all the Party that is to enjoy the Land, though they themſelves can have no- 747 

thing; and this is ſaid to be neceſſary only by way of Conformity. | yo 89. 
But if Tenant for Life, and he in Remainder in Fee, (being an Infant) 

join in a Fine, the Infant alone may bring Error for the Error in reſpect Leon. 317+ 

of the Perſon- of the Infant, which 1s the Cauſe of the Action for him, Cro. Eliz. 


a Judg- and for no other. h | 8. p. ad- 
= | 5 ; judged, and 
d loſeth ne Fine reverſed guoad the Infant only: For this vide Head of Fines and Recoveries. Cruiſe on Fines. 
Mother % 1 Term Rep. 86. | > | N 


, A Writ of Error may be brought by him that is made Party by the Law, Rel. Abe. 


* 


it Com- 1 he was not originally Party to the Suit, as he who comes in as 748, 758. 
ouchee. „„ | : 
If Tenant in Tail within Age comes in as Vouchee by Attorney in a © 1 A. 
Common Recovery, he in Remainder may aſſign this for Error; for he is ns _ 
Party in Intereſt tg the Recovey ; and where a Man's Intereſt is bound by | 
wother's Act, it is but reaſonable he ſhould be allowed to free himſelf from 


tie Miſchief of it, by taking Advantage of any Error in it. 
If A. be Tenant in Tail, the Remainder to B. and A. ſuffers an erroneous 


his Body Recovery, and the common Vouchee releaſes to the Recoverer; yet if A. N g 

e only 1e without Iſſue, B. may, notwithſtanding the Releaſe, reverſe it by Writ Con p-. 702. 
757 $1 of Error; for the common Vouchee is only called in for Form; as he 1 Term. | 
t he 


rally has no Intereſt in, or Title to the Land, ſo really neither does he Rep. 738. 
mke any Recompence to the Perſon that loſes the Land; and therefore it 

fre unreaſonable to carry the Notion of the imaginary Recompence ſo 
ur s to ſuppoſe him a real Sufferer, and thereby give him the Privilege of 


from the] 
d by ber 
a Fee v 


the Fin Bp! 15 aſide a Conveyance by which he is no Way affected. 2 | 
ally in . if he in the Remainder be made privy to the Record by Aid Prier, he 3. C. 4+ 

ny Thing l have a Writ of Error during the Life of the Tenant for Life; ſo (6) 5 * 
ding be be received by Default of the Tenant for Life. 1 


N 85 Wn 


ETC 1 


„ 0; . 


; ; \ ; . . Why : Fe: : 
alk So if a Feme be teceived by the Default of her Baron, and loſes the 
; Br Abr. Land by Judgment, the Baron and Feine ſhall have 4 Writ of Error 
' 548. thereupon. 1 2 


C ile. 


If Baron and Feme levy a Fine, they may, by Error, reverſe the Fine, 


Beckwith's for Nonage of the Feme, during the Life of the Baron. 


Cro. Etiz - 129. Leon. 1 14. Gilb. on Uſes. 41. Doug · 43. 


Page 197 If the Conuſor of a Statute aliens the Land, and Execution is ſued againſ 
18 K. 3.26. b. the Alienee; he may have a Writ of Error upon the Execution. 


Dyer I pl-5. 
Rol. Abr. 7 


cution goes of the Laid of the Conulo 


-- would be no 


| Extended in his Hands, 


48. this is made a Querc, becauſe as there ſaid, tie is 15 privy thereto for hs 
4 3 bur Gb 377. S. 2 (ited, and ſaitl. that otherwiſe W 


Remedy; tut the Conuſor himſelf: could not have Error, becauſe the Lands were not 


If pending a real Action, the Tenant aliens in Fee, and after a Reco- 


Rol. Abr. very is had againſt him, he (a) himſelf may have a Writ of Error, tho' he 
999. hath nothing in the Land, becauſe he is privy to the Judgment after his 


Co. ttt, 
112. 


Cro. Eliz- 


2494. Palm 
Alienee can 


Rol. Abr. 


1788. | 
Gro Eliz 
468 


Moor 413. 
ili. 


Jon. 352. 
Rol. Abr. 


ibo, 366 


3 in Delpite of the Court, or Judgment is e ates his Couleſſion. 8 Co. 82. a. F. N. B. 2 


” Rol. 5 1 N 
49 Fran 
= Stulely. 


Style 38,39. 
Witte an 


i Aaecuter, and dies, 


ö 


Alienation and Tenant in Law. 
. 254. 8. P. and when he is reſtored, the Aliener ſhall enter u i bitt. a 
not have a Writ of Error for Want of Prisity. 2 AM, 2. Rot. 4 Abt. 749. ; « 2 2 


But if a Fine be levied of 120 Acres of Land, and he, that has Right to: 
Writ of Error, makes a Feoffment of the Whole, he ſhall never reverſe the 
Fine; but if the Feoffment had been made, or a Releaſe had been given of 
20 Acres only, he might yet have a Writ of Error to reverſe the Fine as to 
100 Acres, becauſe he has not transferred his Right as to thoſe, and there. 
fore may be re-inſtated, if the Fine be erroneous. | F< 

So if Tenant in Tail levies a Fine which happens to be erroneous, and 
after ſuffers 4 Recovery of Part of the Land 425 of which the Fine was 
levied; if the Iſſue in Tail brings a Writ of Error to reverſe the Fine, the 
Tenant may plead the Recovery in Bar for that Part, becauſe for ſo much 
the Recovery is an Alienation, and therefore the Iſſue ſhall never have 1 
Writ of Error for that Part of the Land which he cannot have or enjoy, 


ſhould the Fine be reverſed. 


In a Writ of Annuity againſt an Heir, upon an Annuity granted by hi 
Anceſtor in Fee; upon Non / factum pleaded, if a Verdict be found for 
the Plaintiff, and thereupon Judgment is given, that the Plaintiff ſhall rect- 
ver his Coſts, Damages and Arrears of the Land deſcended from the ſame 
Anceſtor, and thereupon a Writ of Execution is awarded to levy it of the 
Lands deſcentled; but no Return thereof appears upon the Record, and 
after the Heir dies Inteſtate, his Adminiftrator cannot have a Writ of Error 
upon this Judgment, in as much as he loſes nothing thereby ; for if it be 
levied, it is of the Lands deſcended, the which, nor the Profits thereof, be 
eannet have, nor be reſtored to it, if he reverſes. the Judgment. 

If J. S. binds himſelf and his Heirs ina Bond, and ahet n Judgment 
is obtained againſt 1555 and 7. S. makes his Will, and his Heir at LY 
ving Lands, which deſcend to his Heir, yet he * 


E 1 1 07 84 


"ot havea Writ of Error as Heir, for he is not privy ® to the Judgment; and 
when an Extent is made upon him, it is as Tertenant; but after the Lands are 
taken in Execution, he may have a Writ of Error. | E 54 


Lu. and ſee poll, 198. Scroggr and Lord Morin. 


If ina Common Recovery four Huſbands and their Wives are youched, Leo -291- | 
the Voucher ſhall be intended to have been in, in the Right of their Wives, Gr d Maſe | 
aud the Heir of any one of the Wives may have a Writ of Error; for this Charge N 
in the Realty did not ſurvive, and the Heir of every of them being chargeable, 5 
the Heir of any of them, and not of the Survivor only, may have Error; 

adjudged where Error was brought as Heir to one of the Huſbands ; but the 

Plaintiff relinquiſhed that, and brought a new Writ, and intitled himſelf as 

Heir to one of the Wives. . 

» If in a Quare Impedit Judgment be given againſt the Biſhop and Incum- Page 198 
bent, tho? the Biſhop claimed nothing but as Ordinary, and fo loſt nothing; 3Le0n.175, 
yet being privy to the Record, he may for Conformity join in Error; for the oy hop 
Plea of the Biſhop is not ſo ſtrong as a Diſclaimer. 15 : of Gloncefler, 

| | _- adjudged. 
Cro. Eliz. 65. S. C. ailjudged; and Wray ſaid, that the B ſhop had a Loſs, for that the Writ ſhall 
be to h- Archbiſhop for Admiſſion ana luſtitution. fo that the B:ſhop having a Loſs, may therefote 
join. Vide 3 Mod. 134. - Ld. Rayw. 51. 2 Ld. Raym. 1403 8 Mod. 305, 316. 12 Mod. 1, a, 
130, 379. 5 Mod. 16, 69. Carth 367. Stra. 606, 1 5 
If Execution upon a Judgment is ſued by Elggit, and Lands only extended, Mor 636, - 
| and after the Defendant dies, his Adminiſtrator may have a Writ of Error, E, 09s. 4 
for he is privy to the Record, and may in futuro have Loſs by it. Lord Ar- 


: 3 dant 
adjudged, Cro. Eliz. 294. S. C. adjudged, at the End of which a Nota, is added, that the Execu- 
uon ot the Land may avoided, and then the Adminiſtrator may ve damnified, „ 


If a Man be outlawed for Felony, and dies, his Executors may have a Writ G g 
; g Cro. Eliz. 

of Error to reverſe it, for they are (a) privy to the Judgment, and poſſibly 2X6. © 
may have all the Loſs, as if the Teſtator had only Goods; and the Objection, Aarft's _ 
that the Teſtator was attainted, and ſo had no Goods, nar could make an Exe- 8 
cutor, was held not material in this Suit, which is to reverſe the Outlawry, by 8 p hy br 
uhich the Diſability ariſes. | 92 | ted, Tac 

: » a * | 325. 
«juiged, and the Outlaury reverſed accordingly; and by all the Books it ſe ms to be admitted, 
that the Heir alſo might have had + Writ of Error in ReſpeR of the Prejulice to him. 5 Co, 
11.8. C. cited, Cro. Fliz. 558. S. C. cited. (4) A. being ſeiſed in Fee, B. his eldeſt Son, is out- 
laxed for Felony; A. dies, and B. enters and deviſcs to C. and dies, and C. enfeots D. and whether, 
D. could have a Writ of Error to reverſe this Outlawry. Godb. 356. debated. E 


If a Woman recovers her Dower and Damages, and the Tenant brings a Cro- Elia. 
Writ of Error, pending which the Woman dies, he may have a Writ of $58. 4 
Error againſt her Executor to avoid the Judgment as to the Damages, for that ; Com. Dig 
12 Grievance to him as well as the Loſs of x Land. 5 169. ö 
If in a Real Action the Land and Damages are recovered, and the 'Tenant Cr, Eliz. 
die, and his Heir, who in Reſpect of the Land ought to have a Writ of & rror, 558. 
leaſes all Writs of Error ; yet the Executor of the Tenant may bring a Writ 
& Error to avoid the Judgment as to the Damages, for he that hath a Loſs 
nult have a Remedy to redreſs it. | wh. | 
If a 8 wars be given againſt F. and the Money of C. attached by Bro. Error” 
orice of a Foreign Attachment in London, C. ſhall not have a Writ of Er- — Ab 
RO he comes in by Garniſhment by the Cuſtom, and ig not Party or 1 r. 
„„ | | 8 | „ 
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Rol 7 Covert, and ſhe pleads to Iſſue as a Feme Sole, and Judgment is given agaiug 


and the Caſes there cited. See alſo ante, Vol. 1, 93. 


Ik an Action be brought againſt A. as a Feme Sole, where ſhe is a Feme 
2 her, and ſhe is taken in Exeoution, ſhe and her Huſband may bring a Writ of 
Williams, Error, for otherwiſe the Huſband may be prejudiced in the Loſs of the Society 
Style 254, and Comfort of his Wife, and of her Care in his Buſineſs and Family, and 
280. >. C hath no (a) other Means to help himſelf. 5 


. 


adjudged, | . 
tho” it was | | | T h FFC 
objeGed that the Huſb ind was a Stranger, for he | no other Remedy to prevent the Loſs of the b. 
Society of his Wife, leng taken in Execution, ol. Abr. 759, 8. C. 2 Rol. Rep. 53. S. P. fer 
Fur. but becauſe, in ti e AT nwent cf Errar, it did not a peur That ſhe was married when the On- 4 
inal was ſued out, the Judgment was affirmed. f Eur it is oth rwiſe 5+» the Caſe of a Fine th 
the Huſband may ente, and avoid it. Rol. Abr. 948. vide Title Finer and Recoveries. Ui 4 up 
Rol. Abr. 80 if an Action be brought againſt a Feme Covert and others, they all with Do 


747- the Huſband may joinin a Writ of Error. | | 
Style 406. If there be three Defendants, and they all appear by Attorney, whereas one 
of them is an Infant, and Judgment is given againſt all; they muſt all join ina 


Wirrit of Error, for the Judgment is intire, and cannot be naught as to the 
Infant and good as to the Reſt r. | „ 


PI an Infant Plaintiff; in Ej & ment, or any perſonal Action, appear by Attorney, and obtain 
a Verdict, the Judgment ſhall not be reverſed becauſe of ſuch Appearance by Attorney. Stat, 
24 Jac. 1. & 13 /-'2.— But if an Intant Defeudant appears by Artornev, and Jnrigment is given 
againſt him, Error lies in the ſame Court. See Darver's Abr. 2 Vol. Title, Error, fo. 12. pl. iz. 


*Page 199 * So if there be Judgment againſt Father and Son, the Son alone cannot 
Carth, 5, 8. bring a Writ of Error, for all the Defendants ought to join in the Writ ; and 
Hackett and if one of them refuſes, he muſt be fummoned and fevered; for otherwiſe this 


Herne, Inconvenience would enſue, that every Defendant might bring a Writ of Errvr hay 
1 * by himſelf, and by that Means delay the Plaintiff from his Execution for a long this 
Yelv. 20s, Time, and from having any Benefit of: his Judgment, tho' it might be affirmed the f 
200. S. P. once or oftener.: „„ * 2M | 1 did. 
IA Raym. : . Ns | 
71. 2 Ld. Raym. 1403. 8 Mod. 30s, 316. 12 Mod. 1, 2, 130. 5 
Lev.210. But if in Treſpaſs againſt Three thiere is Judgment a inſt two of them b 6d 
<> art Default, and the third juſtifies and it is bound for wing the Two only th tt 
100 S. P. bring a Writ of Error, for he for whom the Judgment is, cannot ſay, that the his 
cont”, Judgment was to his Prejudice; alſo in this Caſe, the Verdict and Judgment - in 
for the third Defendant will not help the Want of an Original“ | 
: 5 5 i | Ef; 4 ; i * 
* Du, If the Court will not give Leave to file an Original? Or, if an Original is ſued out, whether good 
the Court will take any Notice of the actual Time of ſuing it? Set 2 205-6. 80 
If there be Judgment againſt the Principal, as alſo judgment againſ the i % 
(3) Rol. Bail, 1 the Principal cannot have Error 5 the , He. CN the Bal, 2 
Abr. 949. nor fe) the Bail on the Judgment againſt the Principal, nor (d / can they jou 8 
8 2 55 + ina Writ of Error any more than Tenant for Life, and he in Remainder cut kefore 
408, HIS join in ſuch a Writ ; for theſe are ſeveral Judgments, and affect dittiutt wie Ti 


7. Rol. Perſons. 


1 


2 „VVV 
Seire Fuciat, and alledged the Error in the ſecond Judgment, it had been 


ne | 
uſt well enough; but in (a) Style it is ſaid, that of late ſuch Writ ought to (a) Style 
of WW :bate for the Whole 99. . e | 1 
t 1 85 | > 1 | 
ot d The Doctrine in the preceding Clauſe l conceive is the eſtabliſhed Law. 

Where on a Scire facias Execution was awarded againſt the Bail, who Carth. 447. | 
the brought a Writ of Error, which was tam in redaitione 28 quam in adju- 2 and 
Per Jicatione executionis againſt the Bail, c. and on Motion to quaſh the Writ 


the Court agreed, that the Bail was not intitled by Law to a Writ of Error 
upon a Judgment againſt the Principal in the original Action, and . 


quaſhed the Writ of Error guead all that related to the Judgment in the 
vith original Action, and no more; and the Writ was ruled to ſtand good guoad 
the Judgment againſt the Bail upon the Scire facias, | . 
one . 8 9 0 
in a _ — 


0 (0) Df the Time of dringing a Urit of Error. 
1 T was (b) formerly holden, that a Writ of Error could not bh brought | 
gi before the Judgment given; and if it bore Tefte before, it was no Fa ap eng 


{edeas, for the Words of the Writ are, Si judictum redditum cit, Sc. 749+ 

But it ſeems now agreed, (c that a Writ of Error that bears Tefte be- (-) March 
fore the Judgment is good; and this is the uſual Courſe. for preventing and s LY 
ſuperſeding Execution; but (d the Judgment muſt be given before the ent. 255» 


1 : Moor 461. 
and Return of it, * | a? 3 Keb. 
70 a ; ; : os. 

8 0 Vent. 96. Latch, 133-—lIt may be returnable the ſame Term Judgment is given. Sid. 104.— 


The Judgment, when entered, hath Relation to the Day in Bank, ſo that a Writ of Error returu- 
able after in the ſame Term, will remove the Record. Mod. 212. Where Judgment is not given, 
the ſpecial Matter may be returned, viz. that no Judgment was gi.cn. Sid. 456. Vent. 96. vide 
bid: 311. Sec nn 7" 5 e | 


* Os, If an Inquiry is executed on an Interlocutory Judgment, or a Verdict is obtained, and : 
the Defendant, before final Judgment is ſigned, ſues forth a Writ of Error, and Plaintiff's Attor- 
ney, knowing of it, delays the Signing of his final Judgment, that the Return of the Writ of Error 


m by may be ſpent, whether the Court on Motion, or even a Judge at Chambers on Summons, will 


mar not order the- Plaintiff's Attorney to ſign his final Judgment, thut the Party may have the Benefit of 
t the dis Writ of Error ?—l* the Plaintiff defers wn. © jo. ge till the Writ of Error is ſpent, then 
meu ſins it, and brings Debt thereon, the Court will order a new Writ of Error, at the Expence of 


Plaintiff 's Attorney. Barnes 250. _ | | 
* But a Writ of Error, that bears Tefle before any Plaint entered, is not *Page200 


good, 5 
So here the Defendant, upon an Indictment of Barratry, brought March 140. 
{:) a Writ of Error, bearing 79% before the Aſſizes, and it was difal- Vent. 255: 


hether 


1 bid, becauſe, if ſuch Practice ſhould obtain, it would diſappoint all Pro- ) yen 
wp ccedings there. | 5 5 2 Certiorari 
yon 4 | is awarded 
er call 


before any Indictment found, but one is found before the Return, it ſhall be removed; but for this 
w Tit. Certiorari., | | £65 


liſtinc 


By the 10. & 11 M. z. cap. 14 it is enacted, | '* That no Fine or Com- | > 
,o. |. WY © mon Recovery, nor any Judgment in any Real or Perſonal Action ſhall, | 
w R © from and after the firſt Day of May 1699, be reverſed or avoided lr an 


* Error or Defect therein, unleſs the Writ of Error, or Suit for the rever- 


_ * ſing ſuch Fine, Recovery or Judgment, be commenced or brought, and- 
i the * proſecuted with Effect, within 5 Years after ſuch Pine levied, or 
TnL | 2 | 


Sir « ſuch 


| Cro. Jac. 

|) 
Rol.Rep. 
22. 


Vi Tit. 


5 


2 Rol. Rep. 
22 ; 
Bernard. 


210. 

Palm. 1583. 
adjadged, 
but per Dod- 


W 


ro. Jac 
633.8. C. 
- (4) Style 


299 


7 


. 


« ſuch Recovery ſuffered, or Judgment ſigned or entered of Records Nite, 


1 


this Statute hath the uſual Savings as to Infants, Feme Coverts, Perſons 
« Non Compos, in Priſon, or beyond Sea. 5 5 : 


3. 4. 3. i 4 


CE 


(D) Df the Wannez of bringing it And herein. 


1 Of the Form of the Writ; and where the Record ſhall he ſald to be 


removed. 


1 
4 | 


HE Law does not ſeem to require the ſame Exactneſb in Writs of 


C * . | - 8 1 e 1 
122 8 Error as it does in other Writs; therefore it has been holden, that 


in a Writ of Error to reverſe a Fine as Couſin and Heir of the Conu. 


ſor, 


it need not be ſhewn in the Writ of Error, how he is Coufin, for 


it is but a Commiſſion to examine the Errors, and needs not ſuch 


. Certainty. | 


Neither need the Plaintiff in Error ſhew a Title in 2 Writ of Error, un. 


leſs 


it be in a Special Caſe, varying from the common Courſe; as where 2 


Special Heir in Tail brings Error, or he in Remainder, becauſe he is to 


intitle himſelf to the Writ. | 
So if a Man brings a Writ of Error, to reverſe an Outlawry, it need not 


be ſhewn in what Action it was. 


But great Certainty was formerly required in making the Writ of Er- 


Amendment ror agreee with the Record; for as the Writ was the ſole Authority by 
and Feefaile which the Judges were empowered” to examine, Ec. they could proceed 
-arth, 368, only on that Record which the Writ or Commiſſion authoriſed them; nor 


could the Defects herein, before the 5 Geo. r. cap. 13. (pot. 202) be 

amended, ' becauſe by the former Statutes of Amendment the Judges were 

only enabled to amend in Afﬀirmance of Judgment. „ 
Therefore, where a Writ of Error was brought upon a Judgment in que- 


Watſon and dam loquela by Writ of certain Land and Paſture, without ſhewing in what 


Action this Plea was, it was held naught. , 


is gi 


2 Rol. Rep. If an Ejectment is brought againſt ſeven, and one dies, and Judgment 


ven againſt the ſix, and laid Ad damnum of the ſeven, the Writ ſhall 


abate ; though it might have been otherwiſe if the Writ had concluded 44 
dammm of the fix only. | ; 


deridge, if | 3 5 
the Writ of Error had mentioned the Seven only, according to the Record, and coneluded a 
damnum of the Six, it had been well. If one o ſthe Parties is dead, yet he ought to be named in the 
Writ of Error. 2 Mod. 285. 8 Mod. 108, 330, 343. Ld, Raym. 244. Salk. 319 pl. 3. Comb. 441. 
5 Mod. 338. Carth. 404. See 12 Mod. 135, 2 Ld. Raym. 1295, 12. Mod. 434 Stra. 606. 


„page 201 If in a Quare Impedit in B. George Shirley Baronet recovers againſt Us 


derhill, and he brings a Writ of Error, reciting a Record betweefGroze 


Shirley 
ob. 327. Proceedings are ſent in B. R. and a Mittitur entered upon the Roll, (a) jet 
utt. 4. the Record is not removed. On | 


Knight and Baronet and Unlerhill, and thereupon the Record and 


A Wa 


133. Coop. 407, 844. Mug. 114,135. Like Point er Rol. Ch. Juſt. who ſaid the Variance was mate- 
1 al, for theſe Additions are made Part of the Name; otherways where one is named Gent. inthe 
| NG and Yeomani 1the Writ, — Where a Var ance inthe Addition ſhall abate the Writ. Ji. 
tog.--Where it was moved to quaſh a Writ of Error inter A. an B. nuper de Kelſey in Com. Warnwici Gent 
and the Record certified was, inter A. and B. nuper de Kelſey in com. Lincoln Gent. and it was doubted, 
Whether this Variance in the Addition would vitiate the Wrir, for that the Addition was not 
ity; and at one Time it may be, he was of one Xe, and at another Time of anos 


LN 


TT 6 8 


A Wiit of Error was brought to remove a Record is curia manerii de Style 344. 
Cuttingby where the Record was, in cur' Cuftod' Libertat Anglie Authoritate po 
Parliamenti de Cuttingby; and ruled by Roll, that there was no direct Op- 

ſition between them, for that both may ſtand together; and tho” ge fatto 
it is the DIE of the Lord of the Manor, /yet virtually, and in Dignity, it 
is the King's Court. | 55 „ | 
is 3 2 Writ of Error be qirected Major: & Aldirmannis civitatis B. 2 Saund, 

44 Majori & Conflabulario Stapulæ B. nec non Vicecom ejuſdem ac Ballivis 291, © 
Maori & Communitati ejuſdem cur. Tolſ. ac. Ballivis & Communitati cur. ſua Gay and 
Pulveriſat' & eorum cuilibet, to certify the Record of a Judgment lege Adu. 

fuit coram vobis in Cur' ugſtra civitat” præd' fine brevi noſtro, c. and 
the Record is certified thus, vis. Placita in cur. Dom Regis Tolſ. civitat, 
pred. Sc. coram A. B. tam Vicecomitibus com civitat. pred. gquain Ballivis, 
Majore & Communitate eju/dem civitatis ; this is a good Writ of Ei ror to re- 
move this Record; for though it is not ſaid therein coram uobis eu aliquibus 
veftrum ; yet it ſhall be taken difributive, viz. the Judgment upon a Plaint 
before all the ſaid Officers, or any of them. ; 5 =. 

If a Writ of Error be (54) directed to Sir Edwgrd Littleton, (he being then Rol. Abr. 
Chief Juſtice Je 4anco) to certify a Judgment in Querela que fuit coram „ 
bis N. ſeclis veftris, where it was before Sir 7 Finch, then Chief Juſtice, (5) F 


d 
: f : - 15 : It muſt 
the Predeceſſor of Sir Edward Litthton, this Writ ſhall abate. alwavs be 
; 2 irected 

them before whom the Judgment is; fer Godb. 44. Salk. 263-5. — To him who hath 45 Cobol 
of the Record wherein any Judgmen is given; as of a Judyment in the Oda Pleas, to t 
| Chief Jullice only ; ſo upon a qi dgment in the Exchequer, to the Treaſurer of the Exc equer *2 

Barons, to hav- the Recor before the Chance. lor and Treaſurer of England ; tho? it ppen the 
Treaſurer of England and of the Exchequer to be the ſame Perſon. 4 Init, tos, 5 


So if a Writ of Error beg directed to Oliver Se. Jaun, he being Chief ſuſ. Rol. Abr. 
tice de Banco to certify a Judgmeiſt in Querela que fuit coram wobis 9: facits 15%. _ 
wftris, where it was before Edmund Reeves & jſociis ſuis, there not being 
then any Chief Juſtice ; this is not good, but the Writ ſhall abate, © * | 
But if a Writ of Error be directed tò Peter Pleaſant, to certify a Judg- Rol. Abr. 
ment in loguela que fuit coram vobis & fociis veſtris, where it appears by the 152. A 
Record, that it was held coram Edmundo Reeves & Petro Pheaſant ; this is a Curl a 
good Writ, for though in the Return, Edmund Reeves is firſt named ; yet Sprigg. 
this is well enough, in as much as Peter Pheaſant is aſo named; and it does 
+: not appear which of them was the eldeſt. - . 1 
Jed 4 [f a Writ of Error be directed to the Mayor, Aldermen and Recorder mn 8 by. 
in the of Launceffon in Cornubia, and the Record. is certified by the Mayor, Al- Ns Ah. 
* dermen and Deputy -Recorder, the Court being held by Letters Pa- Style 191, 
= tent; this is not well certified, in as much as this ought to be certi- 203. S. C. 
bin dhe Name of the Judges of the Court ; and it does not appear, 20 fl P, 
5 * that the Recorder had Power to make a Deputy by the ſaid Letters 1 Pa m_ 
4 and Patent. „ 8 ws Ld „ 8 ; 


If an Aſſiſe be ſummoned before Tuſtices of Aſſiſe, and they are after- 2 
Writ rds removed, and the Chief Juſtice 4% B. and another Juſtice, are made well and. Au- 
| Juſtices of Aſſiſe in the ſame County, and the Aſſiſe is taken before them, A 
8 @ propter. difficultatem adjourned in B. and ſudgment there given for the Cro, Eliz, 
. inthe Plaintiff, and a Writ of Error is directed to the ſame Chief 1 e N 9744 8C. 
aid Get, VVV whom adjudged. 
loubted, —— | — et renner 1 889 


| 8.1 e 2 5 | | 5 | 5 ow 
another: 93 Keb. 14.——But for Variances between the Writ and Record, wize Cro, Bl 
Sd, M, 198. Rol. as: 16. 2 Bult. 167, 174. Style 193, Hog. where the Court by Con ent 
0! Parties made a Rule to proceed in the Writ of Error, notwithſtanding a Variance for which 
— to have abated; of which the Reporter makes a Quere, the Record not being well 


— 


2 —B ed —w—— PCI. 
"% 
. 
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Sodb. 248. whom the Aſſiſe paſſed, reciting the Aſſiſe ſummoned before the Juftices of j 
_ Rep. Aſſiſe by Name, & poſmodum capt before the Chief Juſtice &sc. but does 1 
= wy 9 not recite how the Aſſiſe came in B. viz. by Adjournment, or otherwiſe 1 

7 this Writ of Error is not good ; for as it took Notice of the Change of the ſ 

Juſtices, a fortiori it ought to take Notice of the Adjournment, for by that f 
both Judges and Court were changed. ., 

(e) Dyer yy. But in the (a] 5 E. 6. where Judgment in a Quare Impedit by the Statute 4 

Mam. 2. was given by Juſtices of Nj: Prius, and a Writ of Error thereof a 

brought, without ſhewing where the Judgment was given; it was held 0 

good, for the Record beginning and remaining in the Common Pleas, it was t 

(5) Yelv. 3. eld not material where the Judgment was given in (b) Lord Cromwel!s t 

3 Caſe, Cro. Elia. 891. per Cur, and Gawdy ſaid, when the Record begins at 

3 ba. in one Place, and is finiſhed in another, there of Neceſſity in a Writ of 40 

N * Error the Proceedings in both Places ought to be mentioned. 5 
e 0 p 
an Aſſiſe and a Quare Impedit, for the Aſſiſe muſt originally commence before Juſtices of Afi, 
and yet by Preſumption Judgment ſhall be there given, and not in B. but the Quare Impedit nut ; 
begin in B. and by Intendment Judgment ſhall be ther- given, tho' bv the Statute co avoid a Laple, In 
Judgment may be given before Juſtices of Aſſiſe. 2 Bulſt. 141. S. C. and S. P. cited. | s 
; ; | b 5 1 a E 
1 212. If a Writ of Error be directed to ſeveral Juſtices, and returned by Part yet 
ro. Jac. 4 3 if i | FFF ; 
254. Of them only; yet if it (c) truly recite the Record, it is thereby removed, aw 
75 349. and a new Writ of Error lies de recordo quod coram nobis raſidet. in. 
(e 1 | | | | 
Record vary from the Writ of Error, yet the Inferior Court ought to remove it, Vent. 97. 
| = If a Writ of Error be brought upon a Judgment in ar Aſſiſe capt” corun ] 
575 * J. Fleming nuper Capitol. Fuftictar. 8 placita 2 J. Dodderidge uno Fuſſiciar. 5. 
adjudged. ad placita coram nobis tenend aſſignat Fuſticiar” noftris ad Afſiſas ; this Writ it 
ou. Doddee 5, St. for there was no ſuch Record before Fleming Fuſticiar ad placita Gn 
ridge, who the Words coram \nobis tenend* Aſignar' being omitted, and thoſe after Dal (ill 6" 
Addition deridge cannot refer to the firſt. | | Chi 
Was Sur» 7 | | Ofh 
pluſage. Godb. 248. Rol. Rep. 16. 2 Bulſt, 164. : Fil 
Cro. Jac, If a Writ of Error be brought in Records & proceſſu Aſſiſe, Ac. inter _ 
Ai. A. & B. ſummonit without ſhewing which was Plaintiff and which Defen- 
© dant, it is well enough, becauſe the Precedents are both Ways. 
And now by the 5 Geo. 1. cap. 13. it is enacted . That all Writs of 
% Error, wherein there ſhall be any Variance from the original Record, U 
& or other Defect, may and ſhall be amended, and made agreeable to I 
“ ſuch Record by the reſpective Courts where ſuch Writ or Writs of Error 9 
5 ſhall be made returnable.” | | 1 
nw ; { Ver 
2. What is neceſſary to be removed, and herein of removing the Record . and 
| or a Tranſcript. 1 tend 
3 e „ 15 brot 
N 2 6 6. On a Writ of Error of a Judgment in the Common Pleas. or other in- dict 
Ba Fe ferior Court, in every Adverſaries Suit the Record itſelf ſhall be remored, that 
753. that it may remain as- a Precedent and Evidence of the Law in the like Nis 
5 Co. 39. Caſes. f 0 | 35 w! | of [ 
*Page203 But in the Caſe of a Fine the Tranſcript only is removed, for Fines at then 
. A 1. only a more ſolemn acknowledgment or Contract of the Parties, and there- : 
5 pi br. fore are no Memorials of the | Xu and need only be affirmed or dene, he 


+. 
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ic the former, the Contract ſtands as it was; if the latter, the Juſtices of Dyex $9. 
17 may ſend for the Fine itſelf, an 1 e * y ſend a Godd. 248. | 
Writ to.the Treaſurer and Chamberlain to take it off the File; beſides « REN. 
ſhould the Record itſelf be removed and affirmed, it could not be ingroſſed 24 Aha, 
for Want of Weg- __ - RS ns 5 | | 1 | 
Alſo if a Writ of Error be brought in Parliament of a Judgment in B. R. . 
te Chi Juſtice mult fo in Perlen joro the Houſe with the Record felt he” 
ind a Tranſcript, whic 1s to be examined and left there, and then the Re- 1 S. 
cord to be brought back again in B. R. and if the Judgment be affirmed, Bulſt. 166. 
the Court of B. R. may proceed on the Record to grant Execution; and Rol. Abr. 
therefore if the Record itſelf ſhould be removed, and Judgment affirmed, Godb 
and the Parliament diſſolved, there could not be any Proceedings thereupon in which 
ans, ; is:ſaid to 


be at the Pleaſure of the Parliament, to have either the Record or Tranſcript. 
So if a Writ of Error be brought in B. R. hexe, of a Judgment in B. R. 

in Ireland, the Record itſelf is not ſent, but a Tranſcript only, by Reaſon 

of the Danger of the Seas; but when it Is come ſafe and entered in the Rolls 

here, then it ceaſes to be a Record in Ireland, and is a perfect record here; 

vet if the W be affirmed, the King's-Bench in England ſhall not 

award Execution, but ſhall ſend a ſpecial Mandate to the Chief Juſtice 

in Ireland to do it. (a . 17 85 (a) No w by 

| „„ 1 . - ; the 22.Geo, 

3. c. 53. and 23 Geo. 3. & 28. the Appeal from the Courts in Ireland is pow Aba 


If a Writ of Error be brought in B. R. to reverſe a Judgment given in E | 
b. the (b) Original ſhall not be removed, if it be not by ſpecial Matter, as Ra. 8 


if Error aſſigned in the Original. 3 
8 8 = (5; Tho! the 


Cammand of the Writ is to certify Recordum is Proceſſum, yet the Courſe js only to certify the 
D claration and Pleas, omitting the 'W rits. Bridg. 57. —All is certified which is with the 
Cnet Juſtice z but' the original and judicial Writs remain wjth the Cufor Brevium and other 
Of.ers, and are never cert fied, but where Error is aſſigned for Want of them. Cro. Eliz, 84, 
vide Lron. 22. Cro. Jac» 479. Rol. Abr. 790. 75 6.——— lbe Writ is directed to the Chief 
Jultice, why only gertifies the Body of the Record, which remains with his Clerk, | | 


$ 


— 


* 


1 
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And a Certiorari prayed and awarded, to the Cu/tor Brevium, We. vide poſt 204. 
„ : . W- * 1 — * bs OY - 


If a Writ of Error be brought in B. R. upon a Judgment in an inferior 37 * 
Court againſt the Plaintiff, there the Court may reveſe the Judgment, Rol. Abt. 
tho' the Original be not removed, no Errar being afligned in the Original ; 755: 
for this is removed but to ſue here upon the ſame Original. 8 5 
In an Action of Waſte brought in the Hu/fting; in London, there was a 18 
Verdict for the Plaintiff, which being after quaſſied for the Inſufficiency, 24. 
and a new Yenire awarded, whereupon a Verdict was given for 'the De- Green and 
tendant, and Judgment for him, and a Writ of Error being thereupon "_ l 
brought before ſpecial Commiſſioners, it was reſolved, that the firſt Ver- 8 & **. 
dict Grould be certified in the Record, becauſe it was not ſet aſide, for 
that the Jurors had found againſt Evidence, or for any undue Practice or 
Nisfeaſance of the Parties, but only for the Inſuificienc thereof in Point 
of Law, which'the Court had adjudged upon the Verdict appearing before 
them upon Record)“, fr Fn FL ROS | 
So where a Defendant pleads an Abatement, a Demurrer, W's. and Judgment of Rep I, 
ms; the whole of heſe Preceedings mult be eutcged on Record and ce bel by Ws 


Kol. Abr. ings of Oxford, the Record (5) itſelf ſhall be removed. 
cord itſelf, ora Tranſcript only, ſhall be removed. Bulit. 181. 


Sid. 466. ſcription in the Writ of Error agrees, the inferior Court may remote 


200, Flozd and Bethe! ch 


2 


e | 5 8 
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2 Aff. . If a Writ of Error be brought in B. R. upon a Fine levied in the Ky. 


75 3. | 4 5 ; 1 | \ N | - 
{6) Where upon a Writ of Error to r. verſe an Outlawry upon an Indictment of Felony, the Re. 
pon 1 N N 


Vent. 96. If there be ſeveral Records between the fame Parties with which the De. 


] 
Raym. 189. hich of the Records they pleaſe. | 
Wy W * ; . — | — Pons 5 
wet . | ; : 2 » « 5 i | ; s ; 8 K 
ages (E) Ok alledging Diminution and granting a WM * 
e e en, 1 , 
| My : W. 
4 F the Judges of the Common Pleas, or other Judges, upon a Writ of 
3 N. B. 25. Error, will not certify all the e the Party t t ſues the Writ of 5 
: Error may alledge Diminution of the Record, and pray a Writ to the he 
| Juſtices that certified the Record before, to certify the whole Record. he 
Sid. o. But Diminution cannot be alledged upon a Writ of Error brought upon 
& As £1y à Judgment (c) in any inferior Court. „ö Koga By 
id. 147. | | | 5 
— The Seſſions of Peace. Sid. 364. But may in Error upon a Judgment in Wal 
and Counties Palatine. Sid. 147, 364 ——S0 it may in Error upon a Judgment before Juſtices of 1 
Oyer and Terminer. Sid. 40. | | | aw; 


Salk. 266, And therefore where ina Borough-Cou tt a Plaint was entered, as the 1 R 
pl. 15 Plaint of A. and B. and the Declaration was by A. B. Executor of J.. Rol 


_— 9g and on a Writ of Error in B. R. this Variance was aſſigned for Error: And 
the Court held, 1. That Want of a Plaint in an interior Court, is the Wi 
fame as Want of an Original in the Court of Common Pleas, and that this In | 
could not be a Plaint in this Action. 24h), If ſuch Variance had been Wi dhe. 
in a Record of the Common Pleas, Diminution might have been 4 A 
: ledged, and a good Writ certified; but in Records out of inferior Courts, a Di 
no Diminution can be alledged, and the Court muſt take them as the! iN '* * 
find them. | { | HE on i 
Rol. Abr. A Man cannot alledge Diminution (4) contrary to the Record which i na; 
96g, | certified. HO | . te 
' (49) in Error 97 © | h ut u 
to reverſe an Outlawry upon an indictwent for Murder, it being aſſigned for Error, that the E. In 
aftus was ad Comitatum, without ſaying, meum, the Court, opp the Prayer of the Attorney Genera, and: 
ſhewing the King bad ſeiſed his Lands. c. awarded a Certiorari to the Coroners to certify whert Erro 
the Buas was, in order to amend the Return. Latch, 210. Upon a Writ of Error upon Ws" 
Bill of Exceptions, Diminution cannot be alledged, for he mult hold himſelf to the Matter in tte if 
Bill ſealed ; and if it is not there, it was his Folly to omit it. 2 Juſt, 427 — Where the Records er 
not rightly certified upon a Writ of Error upon an Outlawry upon an Inagictment for Feloiy: certif 
Bulſt. 181. but for this vide Godb. 267. 2 Rol. Rep. 353. Cro. Jac. 369. 
Rol. Abr. As if in a Writ of Error it be certified, that the Judgment was f 
164 Defend fit in Miſericordia, the Defendant in the Writ of Error cannot al 80 
ledge Diminution: / That the Record is guad Capratur, becauſe this ! Was b 
contrary to the Record certified. | 1 for E 
If upon a Writ of Error the Record be certified, that a Challenge it "was 
18 t 


Rol. Abr to the Sheriff for Coſenage, and aſter thereupon a Yenire facias was awards 


Ron. R-n. | : 7 errone 


Re. 


VG 


\% ; 


i A kn Ord; 


| to FE: Coroner upon Diminution, it cannot be certified, that the Challenge 


was after the Return of the Venire facias, becauſe this is contrary to the Re- 
cord before r for nothing can be certified but that which ſtands with 
ſt Record. N a 1 . : 
1 : Writ of Error brought in B. R. upon a Judgment in the Common Leon. 22. 
Pleas, the Want of a Warrant of Attorney being aſſigned for Error, the Dayrell and 
Plaintiff prayed one Certiorari to the Chief Juſtice, and another to the T. 
Cuftes Brevium, both which returned Non invent aliguad Warrant', and _ 
the Defendant dying, the Plaintiff by Journeys Accounts brought a new 
Writ of Error againſt the Son and Heir of the Defendant, who ap- 
pearing alledged 1 in that the Warrant of Attorney was not 
certified, and prayed another Certiorari to the Cuftos Brevium ; and it was 
urged, the return was not Quod non Habetur aliquad Warran,' but (a) quod 
von invent, Ic. ſo that if upon the ſecond a Warrant ſhould be returned, Page 20g 
it would not be repugnant ; but it ſeemed to Wray Chief Juſtice, that it 
would be hard to grant a new Certiorari in this Caſe; for though, if any 
Variance could be alledged, it would be otherwiſe, as adjudged in the Caſe 
of one 1 where it was certified there was no warrant of Attorney; 
and becauſe the Original was inter La/jels Executor Teftamenti, c. where 
he was not named Executor in the firſt Certiorari; and upon the Matter a 2 pide 
new Certiorari was granted. | | © >, Cro. Jac. 


| 5 | — 279. 
Bullt. 21. Where _ the firſt Certiorari it was returned, there was no Warrant of Attorney in 
that Term wherein the AQtion was commenced, and another Certierari was awarded. Doug. 115. 


After In nullo eſt erratum, the Court, to inform their Conſciences, may Rol. Abr. 
award a Certiorari to (6b) amend the Record, ET 8 264, 
tvie 352, 


1 Rol. Rep. 451. 1 Term Rep. 282. (b} So they may award a Certiorari to reverſe the Judgment 
Rol. Abr. 464. Cro. Eliz. 155, 281, 836. 2 Leon. 3. Cro. Jac. 6, 141, 445. 


If after In aullo eff erratum pleaded, another Part of the Record is brought 5s. Co. 39. 

in by Certiorari, and made of Record there, the Court ought to reverſe Rol. Abr. 

the . if the Matter ſo requires. | „„ | * Abr 
After In nullo eft erratum pleaded, if one Party alledge upon Record, ,6,.c. * 

a Diminution of the Record to reverſe it, and prays a Certiorari to certify eau and 

it, and thereupon a W rit of Certiorari is ſued out, and the Record thereup- Felton. 

on is certified; but before it is entered of Record, the Court is informed of on. 139. 

this Matter, this ſhall not be received, becauſe it comes in by the Prayer of 

the Party after In nullo eff erratum pleaded, which is not to be allowed; 

but upon Information to the Court, the Court may grant it. | 

In Treſpaſs in B. R. Judgment was given for the Plaintiff by Default, Rol. Abr. 

and a Writ of Error brought in Cammera Scaccarii, and there aſſigned for 25 

Error, that there was not any Writ of Inquiry of Damages filed; and up- my 

ona Writ of Certiorari certified, that there was n ch Writ; yet : 

after another Certiorari granted, and upon this the Writ of Inquiry was 

certified, upon which the Judgment was aſtirmed, 7 hg 4 


+ And probably filed after the firſt, and before the ſecond Certiorari. 


do where in a Writ of Right in B. R. after Judgment, a Writ of Error Rol. Abr. 
was brought in Camera Scaccarii, ind the Want of Continuances aſſigned 255 0 
for Error; and upon a Certiorari, the Want of Continuances certified; yet 3 and 
iter, upon another Certiorari the Continuances were certified, and upon | 
this the Judgment affirmed. | os, 

Of Error be affigned in the Original, and upon a Certiorari granted an Rol. Abr, 
etroneous Original is returned; and upon this In nullo if erratum is Gir 8 


q 


Fg 


2 7 
8 


| El Sc. and that if any Part of the Record be not befo 


Cop. 843. 


- 6Mod.113, award a Certiorari ; and it was held by three Judges, that though the * 


VHP 


2 Rol. Rep. pleaded, and after the Court ad informandum Conſcientiam grant another 
342. Certiorari for another Original; and upon this a good Original is certified: 
Cro. Car. the Court ought to intend that this is the Original, upon which the Jude. 
Sol . 8 was given in favour of Judgments, which ought to be intended'to be 
3 eon. 106. If in a Writ of Error, upon a Fine, an Error be aſſigned in the Pro. 
Ray ind Elaniations upon which a Ce#tiorari'goes to the Cuſtos Brevium, and upon 
Baye His Certificate it appears, that two of the Proclamations were made in one 
Day; but it appears in the Chirograph-Office; that the Proclamations were 
duly made; and he making and being the principal Officer as to them, 

and the Cyfos Brevium having only an Abſtract thereof; upon the Prayer 

of the Defendant a new Certiorari was directed to the Chirographe”, who 

having certified the Proclamations duly made, after examination of the 

' Clerks of the Common Pleas by the Juſtices in B. R. they awarded that 
the Proclamations with the Cu/fos' Brevium ſhould be amended according to 

thoſe in Cuſtody of the Chirographer. ' © . 

Palm, 285,” If a Writ of Error be brought upon a Judgment in B. R. in Ireland in 
Banifler and a Writ of falſe Judgment, upon a r in the Toulſel, (which is the 
Kennedy. Court of the Mayor and Aldermen of Peg and it is aſſigned for Er. 
| ror, that there was no Plaint entered in the Toulſel, and that theſe Words 

per quod actio accrevit were omitted in the Concluſion of the Declaration; 
* if the Defendant alledges Diminution, yet he ſhall not have a Certiorari to 
the Chief Tuftice de B. R. in Ireland, to certify the an of the Record, 
e him, that he ſhould 

Write to the Mayor and Aldermen to certify it, and that he ſhould certify 
it to this Court; for by this Plea of In nullo eſt erratum in B. R. iy 
Ireland, he hath admitted the Record well certified by the Mayor and Al. 
dermen ; and this Court hath no Authority to require the Court de B. R. 
in Ireland to write to the Mayor, &c. and the Judgment de B. R. in Ireland 
is only here in Queſtion; and ſuch Writ being iſſued, a Super/edeas was 
ranted to the Whole, though it was prayed that the Superſedeas ſhould 
de as to the inferior Court only; but at another Day it a moved, 
that „ might be a Certiorart as to the Words per quod, c. it was 
'Cro. Car. 8 In a Writ of Error in the Exchequer-Chamber upon a Judgment in 
91, be- B. R. it was aſſigned for Error, that in the Bill, the Plaintiff declared on: 
tween Leafe for three Years; but in the Plea-Roll, upon which the Iſſue wa 
Howell fobn joined, and the Record of Ni/f Prius, it was upon a Leaſe for five Years 
e ee ſo that the Bill and Declaration vary; and Diminution being is by 
Pea 19 0 the Plaintiff, a Bill was certified, in which it was only for three Tears 
1Com.Dig. upon which the Defendant had another Certiorari, and thereupon a Bill ust 
$395 Com. certified, wherein he declared upon a Leaſe for five Years, which warranted 
g. 397. the Declaration upon the Roll, and the N Prius; and it was held by al 
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w% 


the Juſtices and Barons, that the ſecond Certificate, upon Diminution al 
ledged by the Defendant, ſhould be received, for that warranting the Roll 
* the Record of Ni/f Prius ſhall be intended the true Bill, and the othet 
„„, | 


+ This right Bill probably filed after the firſt and before the ſecond Certiorari. And u- If i 
is not frequently done; the Courts not taking Notice wen the Bill is filed, it being in Furthet- 
| ance of Juſlice to ſupport Judgments, where the Plainti7 in Error hath not any real Mer:ts. 


Salk. 268. A Writ of Error was brought upon a Judgment in Debt by Confeſſion 11 
pl. 1s. C. B. and the Want of an Original was aſſigned for Error; the Defendant, 
4 before a Certiorari returned, came in gratis, and pleaded a Releaſe in Bar 
Carlton ang to which there was a Demurrer; and it being agreed that the Plea was 
"Moertagh, for want of a Venue, the Queſtion was, whether the Court ex-Offcio might 


Doug. 114. 


306.5. C 


; i 


Abr. 


V | 
had (a) concluded himſelf by relying on his Releaſe; yet the Court was 


her | wa. 
ed; not bound thereby, but may award a Certiorari; and if upon the Return 1 
do. cr:of it appeared that all the Proceedings were right, they were obliged ( Where 
> | . | | hes (e) Where 
) be e give Judgment on the whole Record, according to Conſcience and the Defen- 
igt; but Holt Chief Juſtice held, that the Court in this Caſe could not dant had 
pro. award a Certiorari, becaufe the Queſtion was | not, whether Error or not, a 
pon »ut whether bar red or not by the Releaſe; which being the Point referred pleading 7 
one to their Judgment, they were not at Liberty to depart from it. Rr: pgs Wau 
vere : . 1 5 | Z tum, yet the 
em, Court granted a Certiorari to remove the whole Record, a Line being omitted in the I ran ſeript. 
er on Athdavit tnat the Record was right below, Salk. 290. upon a Writ of Error of a Judgment in 
5 50 kyctment in the Grand Seſſions in Wales. Co 
the | 3 
that ; | | | \ 2 . 1 
E mw "IU 1 3 8 Dy 2 2 4 
ig to 5 7 _ | 
| * id bd | 8 N | 7 EG L 
45 | Okt the Scire facias. 5 e *Pagezo7 - 
$ the 2 „„ . „„ FF 
Er. FTER the Record is (5) removed, and the Plaintiff in Error (e) has F. N. B44. 
'ords aſſigned his Errors, which (4) may be either Errors in Fact or in Law, ) muſt at- 
tion; he ſhall have a Scire facias ad audiendum errores againſt the Defendant, who nen h 22 
HS: thereupon may plead In nullo eft erratum, a Releaſe, Oc. N 22 
cord, . | 2 : . | 1 facias ad au= 
ould fendum errores the ſame Term, or the Term next after the Record is removed; otherwite the whole 
ertify Mater is aiſcontinued, and he will be obliged to ſue a new Writ upon the Record directed to the 
= Juices before whom the Record is removed, to proceed upon the Record gue coram wobis rat. 
I} NM. B. 44-5. But ſuch Diſcontinuance is ſaved by the Defendant's appearing, which he may do 
d Al- gratis, Sid. 153, Keb. 642. {c} Muſt aſſign his Errors before he can have a Scire facias, e. F. 
B. R. M J. 44. Vide Rol. Abr. 562. (4) If theſe Matters which are aſſig ned for Error appear to the 
Fein Court to be no Error, nor Colour of Error, it ſhall not grant any Sure facias. 18 H. 6. 18. Rol. 
5 Was Abr. 163 —The uſual Practice is, that the Defendant in the Writ of Error by Conſem doth volyn- 
h 1 tar ly take Notice of the Aſſignment of Errors; and this Conſent is teſtified by his pleading In Ne 
as J crratum, and then there is no Occaſion for a Scire facias ad audiendum errorci, Carth, 41, — If be 
1aved, voes not, there mult be a Scire facias. Ms | Fong 
5 The Exchequer-Chamber doth not award a Seire facial ad audiendum er- Vent. 34. 
ent in e, but Notice is * to the Parties concerned. | | Fide Palm. 
d ona 0 If after a Writ of Error brought the Defendant dies, yet the Plaintiff in 33 3a 
E . 185 may ſue out a Scire facias, Qc. againſt the (e) Executor. N aid by the 
| : : f ) n | 
by to be ſo ruled in the Caſe of Sir H. Thyn. and Corie. —But in Rol. Abr. 963. taken from the 74 
ears; Book of 9 H. 4. z. it is ſaid, that if a man be outlawed upon a Pro-eſs at the Suit of A. who dies, 
i was 0 he brings Error to reverſe the Outlâwry, he ſhall not ſue a Scire facias againit the Executor, 
| auſe he cannot proceed upon this Original, which is abated by the Death of the Teitator, Bro. 
ranted Error. 44. S. C. (e) May be againſt an Adminiſtrator gererally, or by his particular Name. 
| by r Add. Rep. 23. 2 Bulit, 231, | | | f 
10N 2 — | „ | 
e Roll, : a Man condemned in an Aſſiſe be outlawed for the Fine of the King z Ha. 40. 
e other and he brin SA Writ of Error to reverſe. the Outlawry only, there ſhall 0 Abr. 
my =y Pe ng againſt the Recoverer, becauſe the Outlawry.. is at 753. | 
uit o 55 0 e 


+ urthet- of E * "a ; | 3 | the Writ... 
«gg; 4 15 yo brought of the Judgment od Outlawry alſo, i had been otherviſe. J H. 4. 4. 


The Attainder of Telony of a Perſon who had any Lan ; ſhall 

: ad any ds ſhall never be 

175 reverſed by Writ of Error without a Scire facias againſt all the Ter. 2 
was U vr, Lords mediate and immediate; but it is (4) ſettled, that ſuch Keb. 127. 
re facias is not neceſſary in the Caſe of High Treaſon; alſo it is (i) Sid. 36, 


o might ; fie . ps 
of 20 kid, that it is not neceſſary in the Caſe of Felony, when it is ſuggeſted teat 
© had 5 g VTV „ on P. C. 361. 


+ LL ak. 
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— 


H Ken eſtes it. 


) Leon. 
2 


Sid. 213. covery againſt the Vouchee after in nullo ct errat, pleaded, the Court 


' 459, 717, Tertenants) to the Tertenants; the Sheriff returned, that A. is Tertenantand 


, 


en Seſ* cerning his Poſſeſſion; that by this Means the Delay might be infinite, 
| ale. for he that comes in upon this Scire facias might as well plead that there is on 


/ _ Owen 157, any one of them may have a Releaſe to plead, which may diſcharge or ads 


: E R . 989 
on the Roll, that the Party had no Lands, and the Attorney General co, 


154. | „ 
12 Mod. 545, 668. vide 3 Keb. 29. 


8H. 4.17. Upon 2 Writ of Error againſt the Heir of him that recove a Sci, 
- 1 (al cias lies (2) againſt the Heir and Tertenants. | FRM, ens 


(a) Artiently the Writ againſt the Tertenants was Special, naming them; but of late the Courſe 
1ath been to word the Writ general'v. Bridg. 72.— The Seire faciar agaivit the Tertenants is not 
ad audiend. errores, but ad audjend. proceſſum & record. Lev. 72. per Cur, Reb. 352.— An Attaint lis 
sgainſt him who recovered, and again the Lertenant. 2 Bulk, 244. Rol. Rep. 37, 302. Bridgm 
52. And the Judgment may ve reverſed againſt the Parties to the Judgment aud their Heirs 
tl 0ugh they have nothing in the Land. : i 


*Page208 


_ * (5) If a Writ of Error is brought to reverſe a Common Recovery, 
. the Court (e) before the Reverſal thereof, ought to award a Scire faciar 
Like Point. againſt the Tertenants; and this is not merely diſcretionary, but ex acceſ. — 
InaWritof fate juris; for they may have Matter to plead in Bar as a Releaſe, Oc. Hl 


Fine? & 3 Jae. 2. between Kingfton and Herbert, 3 Mod. 119. per Cur. bu 
of ancient adjornatur.) we 8 %% 1 ( 
Demeſne | 1 1 . | 
Lands and that the Tertenant is not bound thereby till, G.. (c) It is the beſt Way to award a S 
Fatias againli the Tertenant, befoxe the Court proceeds to iiic Examination of the Errors, lor he ( 


may have ſomething to plead in Bar, and ſo ſave the Court the I rouble of examining the Errors; 
and if the Judgment ſhould be rev: rſed againſt the Party and Privy, yet the plaintitf could not have p 
Rettitution till a Seire facies, Ne. Dyer 321.— hat ſuch Scire facias may be granted before or aſter 

at Diſcretion. Hard. 163, | | | 


Lev. 32. But this Matter was fully debated in the Caſe of (4) Wynn and Li br b 
130, 146. where in a Writ of Error to reverſe a Judgment given in a Common fie 


351 3 8, awarded a Scire facias (upon a Surmiſe of the Defendant, that there were 


748. a Scire feci, and A. comes in and fays that there are other Tertenants, and 
aym. 16, prayed a Scire facias to them, and had it; the Sheriff returned, that B. is e F. 
8 80 96. Fertenant, and Scire feci, and B. coming in, fays there are other Terte- 
upon a nants and prayed a Scire facias to them. It was inſiſted, that the Terte- and yt 
188 nant was not a Party concerned in the Reverſal of the Judgment, but only Alf 
ad in the as to his Poſſeſſion, and therefore could not otherwiſe plead than as con: Outla 


another Tertenant, and ſo the Plaintiff might be ſtaved off from ever har- 
ing the Benefit of his Writ of Error; beſides, this Surmiſe is contrary to i. 
the Return of the Sheriff. On the other Side it was urged, 1. That the 
 FSoire facias ought to go out againſt the Tertenants, and had in all Caſes, d 

Myers a. here it ever was controverted, been awarded, as appears by the (e) Books 
| 29. Jac. cited in the Margin. 2. That it ought to go out againſt them all, becauſe 


. % 


Bridg. 69, vantage the other. 3. That if it cannot be pleaded by the 1 15 
70. it may be ſuggeſted to the Court as Amicus Curiæ, and awarded ex Offcid, ior 
2: E.3. $6. it may be that he who is not ſummoned, can 175 in Bar of the Writ of cur. 


—_ I" Error, which will go to the whole, and eaſe the Court of examining Er- ng b. 


Moor 524. rors; and in that Reſpect it may be awarded, and the ProceedinG ſtay ; il ir 
Co. Eiiz. but the Court held, that the awarding a Scire facias to the Tertenants wu 
19 not ex neceſſitate juris; and therefore when it is once out, and the Tert* 


1 ; Ent. nants are warned, there is no Reaſon to grant it a third Time; that here 


the Delay was apparent; but if he could make it out, that he * 


„ SD W 8 - 


cretion, it ſhould be granted, otherwiſe not. "46 
_ 3 a Writ of | Shay was brought do reverſe a Common Recove- or | 
ry, and a Scire facias ſued out againſt him that was the nominal Demand- 
ant in the Writ of Entry, and a Scire facias was moved for to the Terte- 
nants, but oppoſed, becauſe the Tertenant was an Infant, and therefore 
the Parol may demur during her Nonage, which would greatly delay the 
Plaintiff; beſides, if this Infant ſhould die, the Lands may remain to an- 
other; notwithſtanding this the Court awarded a Scire facias ; and it was 
held by Hole Ch. J. that kg the granting a Scire facias in ſuch Caſes 
zgainſt the Tertenants is diſcretionary, not ,ftridti juris, yet it hath 
been the conſtant Courſe of this Court to grant it; therefore he was of 
Opinion not to depart from that which had been the uſual Courſe of the 


Court. ; | 


' 
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„) Df the Proceedings after the Record removed, *Pagezog 
Id hezcin \of ie ae e e 


[ the Plaintiff in Error aſſigns an Error in Fact, if the Defendant will Rol. Abr. 


r aſter put in Iſſue the Truth of the Fact, he ought to rejoin by Denial of Br. Erroe 
the Faſt, and ſo join Iſſue thereupon, and ſhall. not ſay (a) in aulloeft erratum, 03. : | 


tor by this he acknowledges the Fact alledged to be true. (a) This is . 


in natureaf 


cord. Cro, Jac, 12, 521. Raym. 231. 


s, and But when an Error in Fatt is aſſigned, if the Defendant will acknowledge Rol. Abr. 
t B. is e Fact to be ſo as alledged, and yet that by Law this is not Error, he 763. | 
Terte- ght to rejoin, In nullo eff erratum, for by this he acknowledges the Fact, 

. nd yet that by Low it is not Error. | | 

t only 


Alſo if a Man who is outlawed brings a Writ of Error to reverſe the Ral. Abr. 
Dutlawry, and aſſigns his Errdrs, the King's Attorney ſhall not plead x 763- 


(finite, uo eff erratum, which amounts to a Demurrer, as is done between com- 

here is Non Perſons ; but upon the Aſſignment of the Error, the Court ſhall give 

T hav. Day to the King's Counſel to maintain the Outlawry; and it is entered 

ary to N adviſare vult till the Outlawry is reverſed or aftirmed. 1 

at the If Error be alledged in the Body of the Record, Ia nullo eft erratum is a Rol. Abr. 
Caſes, d Rejoinder, for this ſhall put the Matter in the Judgment of the Court, 963. 5 


Record being agreed to be ſo. | | 
Lo if Error be alledgedin a Matter of Record, which is not of the Body, Rol. Abe. 


or ad: the Record, but in a collateral Thing, ag quod non habetur aliquod Recor - ver 

a 15 mn of Reſummons, In nullo eſt erratum ib a good Rejoinder; for if tgjge 
cth, tf in the Writ of Error does not pray Diminution, and thereupon 

rit of Cure a Certificate from the inferior Court, that there is not any Reſum- 

og Er- N defore the Rejoinder entered, this Aſſignment is of no Effect, but 

s ſtay; BN" in as much as this is to be tried by the Record itſelf, and no Diminu- 

nts wn can be alledged after Rejoinder entered; ſor if the Defendant will con- 

* 6 the Error, yet the Court ought not to reverſe the Judgment, till they 

at | 


Ucertained of the Error by the Record itſelf. = 


not warned had a Releaſe of Errors to plead; it being in their Breaſts and Carth. f. 5 
__ Farr £2 


2 Demurrer. Cro. Jac, 29. Cro Car. 53. Lev. 311 —lt is a Confeſſion of an Error in 
fact well aſſigned. Raym. 231. Lev. 294. but not of a Matter aſhgned contrary to the Re- 


* 
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nonſuit, he b 


Sec if the Plaintiff in Error dies, Yelv. 208. but for this vide Moor 701. Sid 419. Cart, 


Curt, tho' it may not be a Suparſedaa:? 


In N and if he (e) paſſes that Time, the Writ of Error ſhall be no farther a ( 


_ of the Writ-of Error is a Superſedeas to the Execution. Mod. 28. per elvnge. 77 That if the 


| ck 329. If Judgment in a Formedon be pronounced 16 Novemb. and a Writ of Ir 


— . 


* * O = 


Keb 658. If a Writ of Error abates For diſcontinues by the A& and Default of (6) 
G) A+ if2 the Party, a ſecond Writ of Error ſhall be no Superſedeas ; otherwiſe if i 
Error, be abates or diſcontinues by (e) the Act of God or the Law. 


fhall not have a Writ of Error again. Salk. 263. pl. 4. Ld. Rayw. 91. 5. Mod, 228. Cmb 
85 12 Mod 105. Comb 19. S. P. 4 () A Writ of Error abated by the Death of the 1, 

hief Juttfce Foſter, and a Second Writ was ſued out and allowed; and it was held a Superſedu, 
Keb. 668, 686. A Writ of Error does not abate by the Death of the Defendant in bing 
but a Scire facias ad audiendum errors may be taken out againſt his Executor. Vent. 34, Salk 24, 


mg © Tt) Fd bod A, + 


236. and Godb- 68. A Diverſity where a Writ of Error ſha'l abate in a Real AQion, though 
not. in a Perſonal Action. —Three join in bringing a Writ of Error, the Defendant pleads Oy. 


 lawry in Abatement as to one of them; but the Court held this no good Plca, becauſe they an 


all compcllable to join. Palm, 151. ” 
| + Writs of Error may be amended. b Geo. 1. e. 13. Sec ante 202, 


. 


3 1 2 
oF* 7 * 12 * nj * * * U 


- 


} But gu. If the Party may not have a ſecond Writ of Error in the ſame, or in a ſuperi 


* * * 


*Page210 (H) Jhow far the Urit of Erxor is a Superſedea, 2 


Keb. 129. A Fr ER a Writ of Error ſhewn, the Plaintiff ought not to take cn, 
(4) By the Execution, but the Defendant ſhall have four Days Time to get it (% 
Ct-rk by allowed, and four Days Time more to put in Bail, if the Caſe require it:; Se. 


Receipt 
e Hh Super ſedeas. || : 


Mod. 112. 8 P. and that he muſt not keep the Writ in his Pocket. ) That the very Sealing 00 


Writ of Error hath a long Return, it is no Superſedeas, but the Party may take out Execution 
Sid. 44-5. & vide 6 Mod. 135. Ld. Raym. 47, 405. See Salk. 145. pl. 4. 4 Mod. 247. 


a 


* , 2» — 
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It is a Superſedeas only from the Allowance. Barnes 356,—No Contempt is incurred by taking 
out Execution, till after Notice of the Writ of Error. J. Zut if Execution is executed aft 
the Allowance, tho' no Notice thereof to the Attorney of the Defendant in Error, the Court, « 


Motion, will ſet it afide. | 1 


; Like ror is brought by the Tenant bearing Tefte 27 Novemb. and then allowed, an 
Ang , in majorem Cautelam a Superſedeas made out againſt Executions, and the Dema 
3 Lev. 312. dant obtains a Writ of Seifin, bearing Teſte 9 Odob. before, by Warrant of tit 

Judgment, which was afterwards entered but as of Odob. Mich. being the li 
Continuance, which being made appear to the Court, and they being ſarihe 
that the Judgment was pronounced 16 Nevemb. before which Time the Deſe 
dant could not have a Writ of Seiſin, nor the Plaintiff a Writ of Error, i 
held this ſuch a Trick as would defeat any Writ of Error; and therefore 2. 
Superſedeas was awarded againſt that Writ of Execution, quia erronice. 
M-1.22%, If a Writ of Error is taken out to remove a Record between ſuch and ſuc 
Hughes and Perſons, and ſome of the Parties are omitted; ſo that in Strictneſs the Vi 
Nader uod. Joes not agree with the Record, yet it is notwithſtanding aySuper/edeas, r 
(s) That it uo Execution can be taken out, for the Court below (g) cannot judge of U 
Me Record Fitneſs of it, though it may be quaſhed in the Court out of which it iſuc 

£ from : 5 _ l 1: : 0 5 

the W tit of Error, yet the inferior Court ought to remove it. Vent. 99. 


# 
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| recovers in Debt or Damages againſt B. and ſues out a Capias ad Rol. Abr. 
| Len. againſt B. which is returned, Non eft Inventus, upon which a 2 
geire facias is awarded againſt the Bail and returned, and after a ſecond perCookrin 
Scire facias awarded but not returned, B. brings a Writ of Error on the au, at 
4 principal Judgment; this is no Super ſedeas as to the Proceedings againſt the neOpini- 
15 Bail, but the ſecond Scire facias may well be returned, and the Plaintiff a» of 


- 


1 may proceed thereon, notwithſtanding the Writ of Error, which affecting Mo * - 
bing only the Principal Judgment, is diſtinct from the Proceedings, againſt the 
„%% ¶ V- ⁰ Tan 5 

uh + But the Court, on Motion, will ſtay Proceedings againſt the Bail. 3 
Lire Man recovers againſt J. C. and on a Scire facias hath Judg- Hel. Abr. 


ment againſt the Bail, and the Bail bring a Writ of Error of the Judg- 491. 


ment on the Scire facias : this ſhall be no Superſedeas as to the principal 5 
judgment, and therefore the Plaintiff may take out Execution againſt the : 
Principal. „ | | Eh, 05 

If a Man brings a Writ of Error on a Judgment, but does not remove 3 


may well be taken out, for it appears that the Writ of Error is merely for ane, ad- 
Delay.z PEA 5 N oe Ju ed ger 
: | : R uw. 


N. If Execution . taken out. whilſt the Writ of Error is in Force, and if the Defen- 
dant 13 Error ought not firſt ro Nen pros Paintiff in Error, See Poft 216. R. 217. When the 


Se Harriſon's Pratt. in B. R- 41 2. : 
a 


[f upon a Fier; facias on a Judgment againſt B. the Sheriff takes te 
ods of B. into his Hands; but before any Sale of them, B. delivers to the „page rt 


or by this ſeizure no Property is altered. | 491. | Sore 
| | = and* Shelton, 
” Cur',—If the Sheriff makes a Warrant to his Bailiff, and afier comes a Superſedeas to the 
riff, and the Bailiff, before Notice of it, makes Execution, 'tis not good; for the Superſedeas- 
0 the Sheriff determines the Warrant of his BaiFf. —1f Eve vtion Hes, an i the Sheriff exe- 
tes it, and after a Superfedeas comes to him gi executio erronice emanavit, the Sheriff ſhall have 
us Fees for his Execution z vide Tit. Sheriff, 9 5 9 


If a Writ of Error be brought returnable into the Exchequer-Chamber Rol. Abr. 


it of lich is allowed by the Clerk of the Errors, and a Superſedeas granted there- 49%, 
wed, oss; dut the Record is not marked by the Clerk of the een as the — _ 


"age is, nor Notice thereof given to the Attorney of the other Side; but ,,, Suh 
ele Matters are omitted, becauſe the Attorney was not known, nor the Baud. See 
umber-Roll of the Record ; yet this is a good Super/edeas in Law, ſo that Bur. Rep. 
Execution be awarded and executed, it is erroneous, and a Superſedeas 140. 
ail be awarded quia erronice emanavit ; but it is no Contempt in the Attor- - 
ey in taking out Execution, he having no Notice of the Writ of Error, 

» 


fore a1 id the Roll not being marked. x 

1 It ſeems clearly agreed, that an Action of Debt may be brought upon 17 

h and ſuc judgment in B. R. notwithſtanding a Writ of Error brought in the THe 

b the Wi bequer-Chamber ; for though ſuch a Writ of Error be a 8 r/edeas 10 H. 6, 6. 

eln, u d the Executipn, yet the Day remains upon Record; and it is but rea- 2 Rol. Abr. 

ige of | able To Party ſhould bave this Remedy for his Damages for For- 490. 1 
arance, be | | — yer 32. pl. 


| ; % ' * 
N it | D To 2 . 
* Ley, 153; Keb. 127, Rarm. 100. S. P. adjudged, Droper and Brightzel, "Mod. rar 
mw ” | 3 Keb. 


— — N 
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the Record within fix Days, this- ſhall be no Szper/edeas, but Execution 2% , 


Tranſcript is bronght in, Defendant in Error may make out a Sire fucias quare Executionem non. 


* dheriff a Super/zdeaz on a Writ of Error, B. ſhall have the Goods again, 3 Ri. Abs. 


1 


4 
j 
b 
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©) To what Court a Uſrit of Erroz, lies, an 


m 
herein, . 
os” ee ; th 
1. Of Writs of Error into Parliament. 
THE Court of Parliament is the Supreme Court, where ancienth | 
| Cauſes of great Conſequence, as between the Magnates Regni, were p 
heard and determined. Hence the Houſe of Lords is the dernier Reſort, 1 
to which a Writ of Error lies; and therefore (a) if a Writ of Error be 5 
| brought of a Judgment in the King's Bench into the Exchequer-Chamber, 18 
(s) 2 5 and there the Judgment is reverſed; yet a Writ of Error lies of fuch | 
5 ET "J—_— into (5) Parliament, and the Lords may reverſe ſuch ſecond ny 
Vent. 334. udgment. | 8. | | | « | 
Raym. 330. N | . 3 4 
2 Jon. 99 2 Lev: 232» (5) When a Record comes into Parliament upon a Writ of Error, the | 
King may aflign certain Earls and Barons, and with them the Juſtices, to determine the Matter, 94 
22 E. 3. 3 Rol. Abr. 789. 2 Bulſt 164, For the Form of the Writ, vide Show. pl. 12. and « f 
for the Manner of Proceeding thereon. Yide Moor 834. Cro. Jac. 34i. Godb. 240, Rol. « þ 
Rep. 14, 15- Noy 76. Raym. 5. 383. | | | « ! 
'  S$0a Writ of Error lies into Parliament upon a Judgment given in B. I. 4 ; 
44 - uh either in a Cauſe brought there by Writ of Error, or l commenced : : 
Rai, Abe. there, 1 5 1 8 l 
545. for the 5 N 5 5 
Manner of obtaining and proceeding upon ſuch Writ of Error, wide 4 Inſt. 21. Godh 244. Bulſ. mine 
162, 165. Moor 834. p. 1122. That a Writ of Error may be returvable ad proximum Sefſionem Par- contr 
Lament. Dyer 375, Raſt, Ent. 805 - But no e ought to be granteu upon a W rit of Error be at 
returnable ad proximum Parliamentum. Vent. 31. Sid. 413.—1f the Parliament is diſſolved, the Mit 131. 
of Error is abated; the Court of King's Bench may proceed to Execution aſter wars without auy fer C 
Remittitur, Carth 237. but it ſeems that this is altered by a late Order in the Lords Houſe þ- 50. a 
— 3 | | , 171. 
7 5 Pn n 
- + Wirit of Error in Parliament is no Szperſedeas, if it be not tranſcribed in fourteen days, and of th 
the Parliament be diſſolved. Bunb. 64.——1f Error is brought in Parliament, tho' the Houſe is Fire 
prorogued, ard the Record has not been tranſcribed, the Court will not on Motion grant Lene Car. 
to take out Execution. Bunb. 131.— f Error in Parliament is not tranſeribed in fourteen ment, 
Days, the D-fendant in Error, on Motion, ſhall be at Liberty to take our Execution if it is uot Keb, | 
tranſcribed aud certified in eight Days. Bunb. 69. See Harriſon's Pratt. in B. R. 420. Fg 
: Yo f ; Oe c | ; 103.7 
Page 212 * And though upon a Judgment in the King's Bench, ſince the 27 EW """ 
cap. 8. the Party may elect either to bring a Writ of Error in the Exche ng 
gang > wt wp agent or in Parliament; yet if the Cauſe commenced in the King WW 1... ; 
925 nch by (c) original Writ, there lies no Writ of Error but into Parliament Bulit, 
Carch, 180. Alſo if he Elects to bring Error in the Exchequer-Chamber, regularly 19 . 
S. P. cannot after bring Error in Parliament upon the firſt Judgment f. LP. ; 
+ But he may on the Affirmance of the] udgment, vide next Caſe, and the Stat, injra 314. 2 
— — 5 bo | . 5 0 Adion 
3 Keb. 129, 239, 316. Vent, 372. 8. P. 4 Mod. 247. Dighton” and Granvil, S. P. 19 — 
Seire facias Quare executiones babere non debet, a Writ of Error pending may be pleaded in Bart 
the Execution. Skin, 5g1#, | = | . As 
| | 3 Fl | EE a i * : L Ry 
* Where a Writ of Error is depending, the Court on Motion will tay Proceedings in an Afi * 
on the Judgment, upon Terms. The ſame, if Proceedings are againſt the Bail, where Error oft lande 
Principal Judgment is depending. And the eaſieſt Method, to obtain Relief, is by Motiou- | 9, 
: e. 
Vo 


5 @& K® 


And therefore it ſeems, that if a Writ of Error be brought upon a Jadg- Yide.2 Rol. 
nd ment in the Exchequer-Chamber, where the Judgment is affi rmed, and A: th 
after Error is brought upon the ſame Judgment in the Parliament; this? * 
Writ of Error is no Super/edeat but if the Writ of Error be brought upon 
the Judgment in the Exchequer-Chamber, it is a Super/edeas. ; 


2. Of Writs of Errortats the Exchequer- Chamber. 


atly As no Writ of Error lay of 4 Judgment in the King's Bench, but in 
ere Parliament, and as the Subjects were often diſappointed of their Writ of 
ort, 1 


Error by the not Sitting of Parliament, or by their being employed in pub- 
lick Buſineſs when they did fit; therefore | 


ber, By the 27 Elia. cap. 8. reciting, that erroneous Judgments in B. R. (3) There» L 
uch were (5) only to be reformed in Parliament; it was enacted, That fore this = 


« where Judgment ſhould. thereafter be given in B. N. in (e) (4) Debt, Act extends 


* 


(e) Detinue, Covenant, Account, Caſe, Ejectment, or (/) Treſpaſs, e , ee ; 
4 g) firſt commenced there, (Y) other than ſuch where the Queen ſhall which there & 
a. « be Party, (i)] the Plaintiff or Defendant; againſt whom ſuch Judgment is no Re- 1 
and « ſhall be given, mey at his Election ſue out a Writ of Error directed medy but 2m 
Rol. « to the Chief Juſtice, eommanding him to cauſe the Record, and all — arlia- 4 | 
Things concerning the ſaid Judgment to be brought before the Judges Got * pac * 1 
B. « of the Common Pleas and Barons of the Exchequer, which being of rors in Fact, Wo 
2 « the Degree of the Coif, or Six of them, ſhall examine the Errors aſs for theſe N 
2nced : Ts UNE. the. Er. ee ; 
« ſigned or found, and thereupon reverſe or affirm the Judgment, other might be- 

; | 3 1 0 ö > . than fert have 

| ; Pts „55 | 8 en exa- 

Bulft mined in B. R. 2 Lev. 38. adjudged, Vent. 207, 208. adjudged; Cro. Jac. 5. ſo adjudged in B. R. 

w Par contrary to the Opinion of the Judges in the Exchequer-Chamber.— But that Errors in Fact may 
Error be afſigned in the Exchequer-Chamber, and if denied, tried by Ny prius, and how, vide Cro. Eliz. | 
> Wiit 731, Hob. 5. Cro. Car. 51 Jon: 4395 411.“ (ee) Not Replevin, 2 Rol. Rep; 434. agreed ; 
ut auy fer (ur. (d) Extends to their Heirs, Executors or Adminiſtrators. Cro, Eliz. 294, 295. 6 Co. ; 


0. a. (e) Error lies not upon a Judgment in a Scire facies againſt Bail. Yelv. 157. Cro. Jac. 
171. „ and KXeyleigb. N Car. 300. adjudged, Jon. 325. adjudged ———Yet Cro. Eliz. 17 
it was adjudged contrary by all the Judges and Barons except two, for that it was within the Intent 
of the Statute, and in Nature of an Action of Debt+. Lhat Error lies upon a judgment in a 
Sire facias againſt Executors, upon a Judgment in Debt, within the Equity of the Statute. Cro. 
Car, 286. per Curiam dubitatur. The Scire facias is but to have "Execution of the former Judge» 
ment, Cro. Car. 464. Tis in effect a Piece of the Action. Mod. 79. per Hale, Vent. 168, 2 
Keb. 833. Fitzgib, 67. 8 Mod. 27. 10 Mod. 17, 142, 275, 282. 14 Mod. 105. I. d. Raym. 97. 
1 Ld. Raym. 954. Will. Rep. 348. pl. 93, 351. 2 Stra. 1102. De 3. $ Mod. 229. Salk. 
103. pl. 4. Yelv 157. But vide Cro. Jac. 384. Cro. Car. 143. Hob. 72. Mod. 297. / 
Not in Reſcous, becauſe more than Treſpaſs, and Treſpaſs would not have lain, becauſe the Cattle 
reſcucd were the Cattle of the Defendant himſelf; and there is a Writ of Reſcous in the Regiſter 
titind from Treſpaſs. , Och and Yeates, Moor 694. pl. 963. by all e held clearly. Cro. 
ſic. 1). cited. (g) It hes not upon any Judgment affirmed upon Error brought in B. R. 2 
hallt. 162. nor upon a Judgment in a Scire facias upon ſuch Judgment affirmed in B. X. Rol. Rep. 
264. Salk. 263. pl. 4. S. P. adjudged, Nor upon a Suit by Original. Saund. 346. Carth. 180. 
s. b. admitted. (4) It lies in Debt upon the Statute of Tithes. Sid. 240. ſaid to have been ad- 
judgrd. But whether it lies in Debt upon the Statute of Tſury, Sid. 240. dubitatur, and vide 
Vent. 49. t lies in Debt qui tam, upon the Statute for abſenting from Church, for. the King is 
wt properly Party, tho' to have Part of the Penalty. Raym, 275. adjudged f, 7 (i) Not in an 
adion of Scandalum . Magnatum, Lord Say and Seal and Stephens. Jon. 194. adjudged ” e 
| i udges 


* Error ceram wobir lies not on 4 Ju gment' after Affirmanc in the Exchequer Chamber. Stra. 
7 But if Writ of Error be 2 any Fault but Variance, Error corum valis lies Stra. 606. 


Error Fo not lie in the Exchequer upon an Award of Execution in a Scire facias only; but the : 
Int muſt alſo include the Judgment in the former Action; for a Judgment not founded on the : 
ilerits of the Cauſe is not within the Stat. Andr. 287. Stra. 1102; 3 | 

L. If Error lies in the Exchequer, on any Judgment in B. R. where the Plaintiff ſues as well 

the King as for himſelf, - 5 | 


Vou. 11- | Q. 


nu "IP 


* ——_— 


= — — 
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„page 213 * than for Errors concerning the Juriſdiction of the Court of | King 
Judges Bench, or for Want of (9 Form in any Writ, Ge. or Proceeding, and 
againſt one. 4 (J) after the ſame (m) ſhall be brought back in B. R. that (1) further 

; . eee eee had thereupon, as well for Execution as otherwan. 
Tre Car. 142. Doug. 3351. Earl of Stamford and Needham. Sid. 143. Vent. 49 J. (4) Sd. 
123. {=) So that no. Execution can be granted out of che Exchequer Chamber. Style 238, 
(n) Where after Reverſal and Judgment quod recuperet, and the Record remanded, a Writ of Inquiry 


CCC and ie On Jr hy Nog 129. Tele he 
— | F i FC „ r BD nn Serge, 5 
3 Sec the Caſes, pro an, on moſt of the Points.in the above Notes, in Com. Dig. 5 v. 25, Us, 2 
„dee ee e e Reta Bl © 
« Affirmation ſhall aot be haal, but the Party grieved "ER bring Error | 7 
+ Hin pe BEIY Tot mn Kin 


cc in Parliament. 
; F 2 95 l EE: A £43 * gh UE © at ; Th. 
3. Of reverting Judgments in the Court of Exchequer. 


= Inſt. 2 Before the Statute of 31 E. 3. c. 12. (e) Errors in the Exchequer were 8 
Moor 566. : 


Fa 566. ſometimes examined in (/) Parliament, and 'ſametimes before Commiſſion- Con 
| 2 babe ers, by Force of the King's Writ under the Great Sell. Rec 
| Judgments were there ſeldom brought. Sav. 31. oO Rol. Rep. 14, 5. . (d) 
re By 31 E. z. cab. 12. in all Caſes touching the (g) King, or other Perſon, Dyer 
King may upon Complaint of Error in Proceſs in the Exchequer, the (5) Chancellor aq ; 
2 0 Error and (i) Treaſurer ſhall (2) cauſe the Record to be brought before them, 155 
es 42. and taking to them the Judges“ and other ſage Perſons, ſhall call before 
a. them the Barons to hear the Cauſe of their Judgment; and, if upon Exa- 
3Co.r. mination Error be found, ſhall amend the Rolls, and ſend them into the lies i 
% 2 37 Exchequer to have Execution. Ne % 5 Reme 
. of the Lord Chancellor or Lord Treaſurer, or either of them, at any Day of Adjournment, E. 


ſhall be no Diſcontinuance, ſo as one of them, or both Chief Juſtices come, and are preſent. — that Ji 
But t!is Statute not providing Remedy where they came not at the Return of the Writ of Error, Parlian 


_ wide 2 Leon. 59. it was enacted by 16 Car. 2. c. 2. that if the Chief Juſtices, or either of them, or went, I 

101 the Chancellor or Treaſurer ſhall not come at the Return of the Writ of Error, it ſhall be no Abate- 

16 ment or Diſcontinuance; but no Judgment ſhall be given, unleſs both Chancellor and "Treaſurer ſhall A 

wh be preſent. (i) Intended of the Treaſurer of England; and at the Time of making this Statute, : \ 

IM the Offices of Treaſurer of England and of the Exchequer were in ſeveral Hands. (1) Tho' the King's 

15 Barons only are Judges, yet the Treaſurer together with them hath the Cuſtody of the Records, 

1 and therefore the Writ of Error is to be directed to him and the Barone, and it is, tho' the Lord A 

jy | Treaſurer and Treaſurer of the Exchequer are the ſame Perſon. 4 Inſt. 105. Sav. 35, 36. Nalatin 
? 4 ; wr ( ai 


ide Chancellor and Treafarer do not call in he other Juſtices it ſeems to be Error. 81. I Ife. 
\ Carth. 388. In the Banker's Caſe adjudged in the Exchequer, which came befor I. . 
| ' Fidethe the Lord Keeper, c. purſuant to the above Statute, the Lord Chan- 


: Banker's | i; | IFth 
. cellor and three of the Judges were of Opinion, that the Judgment of . t 
| ce. the Exchequer ſhould e ed 5 And chen the Queſtion Fs 3 Tock 
4 the Judgment of the Court ſhould purſue the Opinion of the Majority of . ＋ 
1 the Judges, or that of the Lord Keeper and the three Judges; and three Sy 
=_ of the Judges were of Opinion, that the Majority of the Judges ſhould y 
Fr | 13 govern this Judgment ; but the others being of à contrary Opinion, the 

17 Judgment was reserſed, which was pronounced by my Lord Keepe . 
"of Sommers. 7 DES we m Th 


” 


% 


, V Writs of Error into the King's Bench. 
4 : : a 5 7 0 SIT ITY 2 2 $4 HEE: SY k = „ 3 Fe > 4 +# 5 5 
5 The Court of King's Bench ſuperintends the Proceedings of all other 
* Inſerior Courts, and being the King's own Court in which he formerly 
K lat in Perſon, by the Plenitute of its Power corrects the Errors of _ | 
ny ® thoſe Courts; hence it is, ak (4 a Writ of Error lies in this Court of a Page 214 
be Judgment given in the (5) King's Bench in (c) Irelant. 00 344M 
A Sper 3 rettr 23 : 8 5 3 | „ 
37 Aff. 5. Rol. Abr. 745. F. N. B. 22. but for this vide 4 Init. 356. Keilw. 202. 5 Ce. 18. 
a. Calvins Caſe. Leon. 55. Yelv. 118. Style 386. Vaugh. 290, 402. and per Rol. Rep. 17. 
* it is ſaid per Coke, that reland was annexed to the Crown of England by Conqueſt, and therefore, 
175 e, but Q. 2 Bulſt. 163.— It lies not in the Parliament of Treland. Rol. Rep; 17. per Coke, (5) 
Upon 2 Judgment in Hanco there, it muſt be brought i Banco Regis here, c. F. N. B. 22. Velv. 118. 
% Upon a Judgment in Calais, when under the Subjection of the King of England, a Writ of 
10 Frror lay in B. R. 4 Inſt. 282. Raym. 174. S. P. cited. Vaugh. 290, 402. S. P. cited; but yet 
ror vid Keilw. 202. S. P. cont'— — But it lies not upon any Judgment in | Scotland, becauſe a diſtinct 
Kingdom, and governed by diſtin&t Laws. Show. Par. Caſes 33 f. 
+ As to Error from Ireland, ſee Harriſus's Pracf. in B. R. 422. e. 
cere 80 a Writ of Error will lie of a Judgment given in Chancery on the Rol. Abr: 
ion Common Law Side, called the Petty Bag, as upon a Scire facias upon a ens jen 
Recognizance, altho? both Courts were before the King himſelf, and to mo wo | 
(d) ſome Purpoſes are the ſame. | | 29 Aff. 47. 
ron, Dyer 315, & vide Moor $70. pl. 778. (a) As if Iſſue be joined in Chancery, it muſt be tried in 
ellor tze King's Bench, and the Record delivered over fer Proprias Manus of the Chancellor, 2 Saund. 
bar eh 2 Keb. 621, Lev. 283. Sid. 436. Mod. 29. FJeherſon and Dawſon, & vide Abr. Eq, 
128-9, . | | | jp 
Erz If a Peer be attainted before the Lord High Steward, a Writ of Error Sid. 208. 
o the les in the King's Bench of ſuch Attainder, and the Party has no other Lev. 149, 
Remedy 7. SY | 3 $4 TE fer Twiſden 
ment, + Error lies in Parliament; upon an Attainder for Treaſon ; for though the stat. 33 H. 8. 20. ſays, 
t.— hat Judgment of Attainder by Common Law, ſhall be of as good Force, as if done by Authority of 
Error, Parliament, this ſhall be intended of a lawful Attainder. Hal-: Hiff. Pow. & Furiſt. of Parlia- 
_ EEE | | | 
A | 
er ſhall . 5 5 3 a” | | 3 
. A Writ of Error lies of a judgment in the Common Pleas into the 4 luſt. 22. 
ho' the King's Bench, which only can correct the Errors of that Court, and from | 
ecords tence into Parliament. —_ | 
e Lord A Writ of Error lies into the King's Bench of a Judgment in a County 4Inſt. 214, 
Palatine, for tho? theſe are Superior Courts and have Jura Regalia, yet their . Abr 
11 nſdiftion is derived from the Crown. „ | yay 
5 Ian erroneous Judgment he given in Durham in the Chancery, upon 4 tot. 218. 
Proceedings according to the Common Law, or before the Juſtices of the 
before op, a Writ of Error lies before the Biſhop himſelf, and if he gives an 
Chan- ecus Judgment, Error lies in B. R. * | 
oe of 4 the Juſtice in Eyre gives an erroneous Judgment at a Juſtice-Seat in 4 Inſt. 297. 
hether WF bret, a Writ of Error lies thereupon in B. x. 755 | 
rity of by the 34 S 35 H. 8. cap. 26. par. 1 1 3. Errors in Iudgments in Pleas ( ln Ejed- 
1 three nd (e) mixt, before the Juſtices in their Great Seſſions in Malers ſhall ment, G, i 
ſhould redrefſed by Error in B. R. in England; but Errors in Pleas Perſonal.##'s Caſe, 
u, the ® be reformed before the (/) Preſident and Council. * . 
Keepet . Cro. Eliz. 104. adjudged. /// This Court is diſſolved iy the Statute of 1 V. & M. 
.J. 27. and by the ſame Act, Errors in Pleas Perſonal are to be redreſſed as Errors in Pleas | 
of ad mixed were by 34 & 35 H. 8. c. 26. 2 
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5. Of Writs of Error into the Common Pleas and ese. Court: 


Ti. N. B. 44+ "a * rongols Judgment be g given in (a) London, or other Place, which 
) Tho' is a Court of Record, the Party grieved ſhall have a Writ of Error, and 
Ho 4 this Writ may be returned into 1 2 Common Pleas, or into the Ey: 
; þ Bauch, at the Pleaſure of him who ſueth the ſame. bs e ee 


upon a 1 
Judgment : 

given in London, yet it lies upon a judgment given at | bang, which 1s upon Commiſſion i in ther 
Seſſions. / 2 Leon. 107. ſo held, and vide 2 Rol. Rep. 97. 2 Lev. 2238. 5 | 


f: 
8 If Buer 4 a Judgment ; in the Sheriff's Court in a Gant it hall be, NE. the Mayor and b 
Sheriffs f in the Hu/lmgs. 4 Inſt. 248. F. N. B. 22 H. vide Priv. Lond. 164. 168. ——Error of _ 
Judgment in the Hing, lies before Commiſſioners at St. Martin's. F. N. B. 23 E. 1 Rol. 4;. 
I. 50. 4 Inſt. 24). 1 Leg, 309. 2 Saund. 228. Error of a n beſore thoſe Opie 
- ners, lies in Parliament. 2 Saund. 228. e infra 21 * | | is 
n 
4 Inſt. 224. No Writ of Error lies in | Ro or 8 Regir, upon a Judgment giren if 
See of the within the Five Ports; but by Cuſtom ſuch Judgment is examinable by Ci 
Coy Pai Bill in Nature of a Writ of Error coram Domino Caſey ſeu Guardian 60 
* Page 215 quingue Portitum apud curiam ſuam te Shepway. Gir 
Rol. Ab. lf a Judgment be given in the Court of Recurkinics of: the Dar of 1 
745. L. 20. Cornwall, (4) no Writ of Error lies upon this in Banco or Banco Regi, ” 
(5) That is | becauſe it hath not been uſed ; but of this there may be an Appeal to the | 
Wed Guardian of the Stannaries, fad from him to the Prince; and when there 4 
ers & 
tunching is 0 Prince, to the Ki ing” Council. 58 5 
the Stamma- 
ries, otherways upon a 3 has given upon collateral Wer 3 Bulft. 13 3. WE Cole Chief men 
Juſtice, ſaid to have been ſo reſolved upon a Conference by all the Judges, as is ſeen recorded in of 
Chaney in 150 Percy: Bag Office. | Re 8. Sid. No 3 
5 ; war 
Rol. Abr. 3A Writ of Exror lies i in the 1 Plas upon a Judgment given be. thetr 
e foe the Judges of Aſſiſe. 1 
Leon. $ 5. 3 Leon. 159. e 250. Moor 77 And. 12. N. Bendl 153. Cro, Eliz. 26. ind tþ 
Carter N 460 44 
I T1 3.14. Upon a . given in the Silke» 4 in London, 4 Writ of Error lies ©] 
- we Abr. at St. Martins before certain Juſtices }. and þ 
Lev. 309. + 4 253. 8. P, and that upon a Judgment of the d Jaltices, @ Writ of Error know 
lies in Parliament, vid 2 Leon. 107. lies not from the Courts of the City of London to . N. tho ke, as 


it does lie thither, from all other Corporation Courts. 2 Bur. Rep. 777.*——An Appeal lies to the the ſa 
Houſe of 2 80 from a Decree in the ede s Court. See the en of een na Hm Fes firſt v 


Wo. Eq % F Tartu e ls | i keen 


- 


75 See ante 214. n. Anden 9 85 


6. Whete A Writ of Rüber lies iu the any Court in iel the Record i i 7 

18 King's 

5. N. B. 21. 11 upon a Rane! in B. R. l be Enter (0 the Proceſs or thro' BWW vn, bu 
2 . the Default of the Clerks, it ſhall be reverſed i in the eve Court by Writ a the 
755 of Exror ſued there before the ſame Juſtices, thereon 


(e) And therefore the 27 Eliz. c. B. which gives a M rit of Error into A quer-Chamber, eus 
"not to Errors in Fact, for theſe might ain deen examined in B. 2. 2 Lev. 2 Vent. ah. Cm 
J. e, . 8. P. adjudges 24s 1 my . 


$9 


TT > © 0 2 


80 if one is indicted of Treaſon or Felony in B. R. or, being indicted 3 Inſt. 214. 


ellewhere, the Indictment is removed in B. R. and by Proceſs of that Court 
be is errencouſly outlawed,” and ſo returned; a Writ of Error may be 
brought in B. R. for the Reverſal thereof. m7 | 

Allo if an erroneous Judgment in Point of Law be given in B. R. upon Sid. 208. 
an Indictment in London, a Writ of Error may be brought in the ſame Cornbill's 
Court; for though in Civil Caſes Error does not lie in the ſame. Court, un- Cale ad-. 
|:{s for a Matter of Fact; yet in Criminal Caſes it lies as well for an Error I e. 149. 


in Law as Fact. | 7 


4 ts Ton | | ny judged, and 


{aid, tho it may be hrought in Parliament, that does not prove but it may be brought here allo, 5. 

But according 10 1 Sid. 208 it fees that this was only for Error in Fact. And gu. I it could be for 

Error in Law ? And ſee infra. I | „„ Fooarasf | 
| : 125 


In (a) Fitz. N. B. it is faid, that a Judgment cannot the ſame Term it ) Fitz. 
; given be reverſed in H. R. without a" Writ of Error, though ſuch Judg- I: #* 2. 
ment may in the Common Pleas ; but it does not ſeem that there is any | 
Foundation for this Diſtinction (J) for during the Term, in which any Ju- 10 Pg: 
dicial Act is done, the Record remains in the Breuit of the Judges of the 186. 


Court; and therefore the Roll is alterable during the Term, as they ſhall pl. 332. 
direct f. n | : * Yelv. 157. 
Poph. 181. 


But when the Term is paſt the Roll is the Record, and admits of no Alteration, Co. Lit: 260.4. 
ride Tit. Amendment 108. | | | ESR l (55 EMS F. 
An Erroneous Judgment may be ſtayed, by moving in Arreſt of Judgment, within four Days. 
But if an erroneous Judgment be given, and the Error lies in the J 108 r e 
. 


nent itſelf, and not in the (c) Proceſs, a Writ of Error does not lie in B. R. % 
' 1 a 7 H. 6. 30. 
of ſuch Judgment. : | ( As if the 


wards an Exigent where they ought to award a Pluries Capias. Rol. Abr. 746. They may reverſe 


their own Judgment for falſe Latiu, becauſe this is not the Default of the Ccurt, but of the Clerks. 
1 H.6. 30. Rol. Abr. 740. Where by Reaſon of Fraud, Hg. a Judgment may be vacated after 
the Term in which entered, vide 2 Rol. Abr. 724.——lf Judgment be given iu an Action in B. K. 
nd there alſo Execution is awarded, - a. Writ of Error quid coram vobis rgidit does nat lie in B. K. in 
Uhulicatione executionis, Rol. Abr. 746-7. Rol. Rep. 65. S. C. 3 


If two bring a Writ of Error in B. R. upon a Judgment in an Afliſe, Page 416 
ind pending the Writ one of the Plaintiffs dies, and after, the Court, not Rol. Abr. 
knowing of the Death of one of them, reverſes the Judgment; and after 747. 
ke, againſt wham the Judgment was reverſed, brings a Writ of Error in ee EU. 
tie ſame Conrt % B. R. and aſſigns the Death of one of the Plaintifls in the pA Point 
wk Writ of Error, which was the Act of God, not the Error of the Court, adjudged, 


t ſeems the Writ well lies. 1 berm 
Wet Rep. 162. 


4 Leon. 60. 8. P. 


If a Record is removed by Writ of Error out of the Common Pleas into Carth. 
the King's Bench, and the Writ of Error for Inſufficiency is quaſhed in the 368-9. 
King's Bench, the Plaintiff in Error may have a new Writ coram vobis reſi- 

n. but ſuch new. Writ is not a Superjedeas in itſelf as the firſt Writ was, 
nd therefore he muſt move the Court for a Super/cd:ar, and pat in Bail 


1 


liereonf, 
j Writs of Error may he amended, Stat. 5 Guo, I. c. 13. See ante 202. 


S if ſuch ſecond Writ be quaſhed for Inſufficiency, yet the Court will Cash. = 
Fant a new or ſecond Writ of Error coram volle gelen. as alſo- a Super dea, 370. 
As. in Bail; for ſuch ſecond Writ being void s as if there had been 

e before. | | | 


. 


Of 


. ERIN 


ISS 5 
eee 


Pk aſſigning. Errors : And herein, 
7 , 77 £ 8 5 


294. TTFPON a Writ of Error for Want of (a) aſſigning Errors, Judgment 
ber and ( is not affirmed, (5) but Execution goes upon the firſt Judgment, ſo | 
that the Party can have no Coſts ; but his Remedy muſt be upon the Re. 
75. 8. C. cognizance, by which he is bound to proſecute with Effect.“ 
* e . 5 er | 2 5 1 
pts ber be aſſigned in a Record which is not in the Court where the Writ of Error is brought. 11 
H. 4. 47. b. Rol. Abr. 760, 769. —Aſſignment of Error is in the Place of a Declaration. 9 E. . 
32. Error may be aſſigned in every Part of the Record. Rol. Abr. 760. May be 
moved to the Court, tho? not particularly aſſigned. 5 Co, 37. b. Error in Fact or in Law may be 
aſſigned on a Judgment by Default. Rol. Abr. 756, Style 122. (5) If a Record be removed 
out of the Common Pleas into the King's Bench by Writ of Error, and the Plaintiff will not aſſign 


his Error, then a Scire facias ſhall ifſue forth guare executionem habere non debet ; and, upon Summons ar 
and two Nibils returned, the Plaintiff ſhall have Execution, 2 Leon. 107, © 70 
| ME Stn F910 s * See infra, the next Clauſe but one. . 
Carth, zo, The Parties, upon the Removal of the Record by the Writ of Error, | 
41. per Holt have no Day in Court given to either of them; wherefore if the Plain- 85 
Chief Jut tiff in Error delay to ſue forth his Scire facias ad qudiendum errores, the 
; v= ee, Defendant hath no Way to compel him, but by ſuing out a Scire fac: 1 
were aſſign- quare executionem non, c. and if, upon ſuch Scire faciat, the Plaintiff in Fr 
ed in a pri- Error doth not plead, that his Errors are aſſigned, but ſuffers Judgment 1 
108614 to paſs upon two Nibilt, no Errors afterwards aſſigned ſhall prevent Exe: W. 
out giving uten. | . | WY 
Notice to OT er | 
And by a Rule of the Court of King's Bench, if the Plaintiff in Emo Wi 17. 
doth not aſſign his Errors, and give a Copy of them to the Defendant's At- 8 
torney in Error, by or before the Time given by the Rule on the Scir fe WW (:rer; 
cias 18 out, the Defendant's Attorney 8 may enter Judgment on the N n 
Scire facias, and take ont Execution thereon, but can have no Coſts, unleſ WW lt hi 
he gives a Rule for the Plaintiff to aſſign Error on Record; which if he doth | 
not 1 he may be nonproſſed, and then the Defendant in Error ſhall hae 
his . a | : 11%. | 
Alſo by another Rule of the ſame Court, when the Plaintiff in Env 
hath aſſigned the General Errors, he muſt give a Copy of them to the 
Ba Defendant's Attorney, who may plead In nullo eff erratum to it immediate, Thi 
Page 217 Ld enter both on the Roll, paying the Plaintiff's Attorney 25, 44. f eth 
ii fame. 13 5 es . 
Yelv, 6,7. If the Defendant in Error ſues out a Scire facias quare executionem # Th 
debet ; this is merely collateral to the Record removed, and yet by Maag Y: Ju 
ex pet fafto may become a Record; as if the Plaintiff upon the Return 0m ** ®<cc 


the Scire facias appears, and pleads a Releaſe, or other Matter, as be wt 

may, then this is a Record annexed to the firſt Record removed; but if i 
on the Return of the Sire facias, the Plaintiff appears, and aſſigns Emo 

or hath a Day given him to aſſign them, and upon this Record aſſigns Þ 

Errors inſufficiently ; this Scire facias is but a Piece of Paper filed to i 
' Record, no Proceedings being thereupon. 5 1 
5 E. 4, 6 Ina Writ of Error it is no good Aſſignment of Error, quad in om 
Vor Abre erratum off ; for the Court is not bound to inquire of the Erron, il ü 
Bro. At- Party does not ſhew them. aid | Ma 


taint. 86, 


E 1 R 0 R 0 I R. 7 


Ina Writ of Error to reverſe an (a) Outlawry, Errors cannot be 2 Leon. os, 
by Atornatum, but the Party muſt appear in Perſon. - ener 


8. P. Wade & Us" verſus Smith, Where the Huſband and Witz being 3 and the Wife re- 
fuſing to appear, the Qutlawry could not be reverfed; & wide Carth. 7. 4 P. where a Difference was 
1 that where the Error appears on the Face of the Record it may be aſſigned per | Atiornatuar, \ 
but no Opinion given thereon. (a) A Pexfon attainted of Treafon or Felony, before he can have 
2 Writ of Error to reverfe the Attainder, muſt aſſign his Errors, and thereupon have Leave from the 
Court to proſecate his Writ of Error. 2 Hawk. P. C. 461 And no ſuch Writ of Error is 
to be allowed without an expteſs Warrant from the King, or A Conſent of Nr General. 
Sd. 69. Bulft. 71. 3. Moe. ” Rol. Rep. 475. EY © 4 | 


If Two bring ſeveral Writs of Error, and {no eier faciar 5 to N TM I H. 4.98.” 


0 | 2 wan in an A N Rec 5 may Wr Errors jointiy. g. 

s | 1 Fo. Kol. Abr. 761. 6. 

ö ft : 
= If a Writ af Error 0 a Nag in in an AM fe 5 trongheh Four, Vel. 3, + 

ben and only one appears, and the others make Default, he cannot nor ate es —_— | 


rors alone, = we other is ſummoned and ſevered. ID Rana: bs 
1 e 8. Cc. adjudged. 2 Stra. 443, 783. 
80 if upon a aka in a ee Apel a Writ of Error be "ILER r 


fror, by the Biſhop and Incumbent, the Incumbent WT without Surnmons and Lanca 
* Severance, cannot aſſign Errors. | 7 — 1 
"I If two are outlawed in an Appeal of Murder, and they keg a Writ. of Sid. 316. 


Error to reverſe it, and one appears, but the other does not, he ſhall not The Ming 


* dign Errors till the other does; ae he Thi Ken with 18 in the and. Rene 


adjudged; 
Writ of Error. | $5 pact? ; th TAE EG . | but wide g 


2 Rol. 


' Two brought a Writ * Eu ep 3 two "Attoenics 3 ; upon the ; 2 


dare ſarias, the one Attorney aſſigned Error, to which the Defendant took. 8 r 
Baily 


Error Iſue, and then the other would plead in Abatement of the Writ; and it 
's At was held per Cur”, if one of the Plaintiffs had made Default, he ſhould be ſus 
ire e brered; but if they go on, they muſt proceed jointly ; and if one Attorney rs 
on the vill aſign Error, Ac. without Authority from hon, we cannot. help him, See Salk.86, 
244 la him take his Remedy 1 the Attorney, VV 

. ; f | 
all hare | 5 2 Stra. 783. Barnard x. 2. e To 
n Error 2. of aſſi igoing Errors in Fact and in Law. 
to the 
ediateh The Plaintiff in Error cannot aſſign Error in (5) Fact and Error in hw Rol. Abr. ] 
ad. iu ether; for theſe are diſtinct Things, and require (e) different Trials, 2657. 


Sid. T 
Leon, os. () As that he was under Age when he levied a Fine. Raym. 231. wma are 
bat the Plaintiff was a Feme Covert. Rol. Abr. 761. (e) Vis. Matters of Fact to be tried 
by Jury, thoſe of Law, i. e. thoſe appearing on the Face of the rü by the 4225 before whom 
tax Record is removed. Yelv. 58. 


we not aſſignable together, and the Defendant in Error pleads In nullo eff Styl 
maum ; this is is a Confeſſion of the Error in FaQ, and the Judgment muſt 1 3 8 


led to be reverſed ; for he ſhould have (d) demurred for. the as N Aren j 
pd 18. 3 Salk. 399. pl. 3. 6 Mod, 113, 206, 2 Ld. Raym. 1005. "(4 Where the Errors eee 


Uter of Law was double, and would have been ill on a general Vemurrer ; yet the Court held 
wy arm thereof was now loſt by pleading Ju nulle off rratum, Carch. 3 3B, 349. 4 
nd Probert. 
Alle 


* If the Plaintiff in Erwor aſſigns 1 in rea and Tal in Law, which *Pagears' | 


nere. F. That the Declaration was minus ſufficicus in Lege. a, That Judgment was given for the 
iff, when it ſhould have been for the Defendant. 3. That the Plaintiff in the Action died 
the Verdict given; and though it was agreed, 1 this Aſſigument of Matter of Fact and 


/ 


r 


= 


— 4m 


Wn 


ons, 1 
Fe LA. 


Sid. 93. Alſo if an Error in Fact be well aſſigned, In nulla eff erratum is a Confel. 
Raym. 59. Zon of it, for the Defendant ought to have joined Iſſue upon it, ſo as to 
baue it tried by the Country. a eee, I , 
Cxo. Jac. 12, Rut if an Error in Fact be ill aſſigned, In nullo e erratum is no Confeſ. 
£9, ar. ſion of it; as (a) if it be aſſigned, that ſuch an one at the Time of the Re. 
e e * turn of the Yenire was not Sheriff, and the Record be removed into B. R. 
Car. 421. by Certiorari, there In nullo eff erratum is no Confeſſion of that Error, be- 
Rol. Abr. cauſe the Record is not in Court, that being no Part of the Record, for 
758. the Plea is In null» eſt erratum in Recordo. Og nb ao 
Yelv. 58. So if the Plaintiff in Error affigns an Error in Fact, viz. that the Defen. 
oh Ferſus dant, who was an Infant, did not appear by Guardian, but by Attorney, 
Sl, and concludes with (b):hoc paratus oft verificare, inſtead of concluding to the 
(5) But vide Country, as he. ought to do, though the Defendant in Error pleads 7; 
Carth. 367. nullo of erratum, yet it ſhall not amount to a Confeſſion, but ſhall be taken 
+ _. | only for a Demurrer. gp run tt rr 3. 1 W141 | 
Cro. Car. Alſo if an Error in Fact that is not aſſignable be aſſigned, and In nulls 90 
T2, 29, 52: erratum be pleaded, it is no Confeſſion; as if it be aſſigned, that at ſuch 
Ter nd a Day there was no Court of Common Pleas ſitting ; becauſe that is againſt 
e ect} the Record; and in ſuch Caſe In nullo eft erratum is only a Demurrer; ſo 
3 Keb. 259. if a Man lays he did not appear, and the Record ſays he did, In nullo eft 
Lev. 36. erratum is no Confeſſion, but a Demurrer, becauſe it is (c) againſt the 
(e) Ha Man Record. | Fane; „„ Os TOE: N 
a e ng, f 8 3 We 8 e | 
pleads as a Priſoner in Cofodia Mareſch. he cannot after aſſign for Error, that he was not in Cialis 
March. Cro. Jac. 568. Hob. 264. Rol. Abr. 762. 2 Term Rep. 44 5 


_ — — 2 


Oro, Eliz. After Errors aſſigned, and the Defendant had pleaded a Releaſe, the 
155, 281. Plaintiff diſcontinued ; and becauſe there was manifeſt Error in Part of the 

5 1 Record remaining in B. he obtained a Writ out of Chancery to the Chief 
2 Leon. 2. Juſtice to remove the Reſidue of the Record, which being removed in B. R. 

+ $8.C. he would aſſign Errors upon the new Part removed; and it was ruled fer 
Cut, that inaſmuch as the firſt Writ was diſcontinued, and this a new Writ, 

the Plaintiff is not tied to the former Errors, but may ſhew others at his 

Pleaſure ; for it is now as if none were aſſigned before, and he may aſſign 

| other Errors out of the Record; and the removing the Record in this Man- 
ner was held allowable ; but this being entered upon another Roll, it wa 

held a Miſ-entry, and the Plaintiff was put to a new Writ of Error. 


\ EP 


o 


3. Of aſſigning that for Error which appears contrary to the Record. 


Rol. Abr. It ſeems a general Rule, that nothing can be aſſigned for Error that 

757- _ contradicts the Record; for the Records of the Courts of Juſtice being bec 

Iauhings of the greateſt Credit, cannot be queſtioned but by Matters of 3 

5 equal Notoriety with themſelves ; wherefore, tho' the Matter aſſigned for yy 
_ *Page219 “ Error ſhould be proved by Witneſſes of the beſt Credit, yet the Judges 

would not admit i it. 1 3 

Dyer 89. Hence it is, that in a Writ of Error to reverſe a Fine, the Plaintilf 

Rol, Abr. cannot aſſign, that the Conuſor died before the Teſte of the Dedimur, be. 

- 0 5 Elz. cauſe that (4) contradicts the Record of the Conuſance taken by the Com- 

469. miſſioners, which evidently ſhews that the Conuſor was then alive, becauk 

(V0 But the they took his Conuſance after they were armed with the Commiſſion, aud mer 


Fhaintiff in the Dedimus iſſued. rant 
Error may Or On & Ak F Ns | IU, | 5 
fay, that aſter the Conuſance taken, and before the Certificate thereof returned, the Conuſor dic. a 


becauſe this is conſiſtent with the Record, Rol. Abr. 757. Vic Head of Fines and Recover | 
Wü vag, Graiſe on Fines $1, 298, * i 


% 


A Conufance of a Fine wastaken before R. M. one of the Fuſtices of the vel. 33. 
Common Pleas, and after, in the Proſecution of the Fine, the Dedimus was — 
lireRted to Sir R. N. he being after the Conjifance made a Knight, who Ce. E. 
returned the Dedimus with his Name and Title; and this was afligned for 677. 
Errar, that the Perſon who took the Conuſance was not the ſame who was 8. C. 
impowered to take it; but it was not allowed, becauſe it contradicts the Rol. Abr. 
Record, which is, that the Dedimus was directed to Sir R. M. aud chat Sir 757: 


R. M. by Virtue thereof took the Cgnulance. ok =; 
| phe: „ ee e e os Ls 
„ S8. C. cited. 1 Term Rep. 24a. 


If a Writ of Error be brought upon a Judgment in an Inferior Court, 2 Bull 243. 
and the Record certified is of a Court held before the Mayor, Bailiffs and Be 
Burgeſſes of 4. by Cuſtom, it cannot be aſſigned for Error, that there is Lee, ad- 
no ſuch Cuſtom, for this is contrary to the Record, and even what the 7 

Pit of Error itſelf ſuppoſes, viz. that they have a Court. | 11 85 8. C. 

* i ro. Jac. 
359. 8. C. and per totam Curiam, this Aſſignment being directly againſt the Record, po | 
civable; wheretore the Judgment was afhrmed. Cowp. 19. . | | 


If, upon Diminutian alledged, the Plaintiff in Error procures an Origi - Cro. Jac. 
nal to be certified, and the Defendant ſurmiſes there 1s a good Original ; and 597- 
upon a new Certinrari granted that is: certified, the Plaintiff in Error cannot 3 
aſſign that the Proceedings were upon the firſt Writ, for that is contrary to Palm. 428. 
the Record; for when there is a good Writ to warrant the Proceedings, a * 
Man ſhall never be admitted to ſay the Proceedings were upon the bad 
Writ. | I | 
If the Defendant appears by John Green, his Attorney, it cannot be Cro. Car. 
aſſigned for Error, that the ſaid John Green was dead before the Day of Ap- 53: _ 
pearance, becauſe that is againſt the Record,  ' © 2 2 

judged upon a Writ of Error in the Exchequer Chamber. Doug. 114, Its. | 


r 


In a Writ of Error upon a Judgment in the Palace Court held coram Lov. 76. 
Jacobo Duce Ormond; it cannot be aſſigned for Error, that the Nuke was not «in and 
there, becauſe that is contrary to the Record, though in Fact the Court was 81d. . 
held before his Deputy, according. to the Patent. oy UF Keb. 355. 

| by 9. 80 8. C. adjudged. 


In a Writ of Error upon a Judgment in an Inferior Court, it may be af- 2 Lev. x84. 
lgned for Error, that the Mayor, who was the Judge, had not received A and 
the Sacrament, and taken the Oaths, according to the 25 Car. 2.c. 2. 7% 
becauſe his Office is made void, and ſo the Proceedings coram non fudice. 8. C. ad. 
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C, præter Wild. 3 Keb. 606, 665, 721. 8. C. adjudged niſt ; but vide 2 Lev. 242. 2 Jon. 137. 
8 E. adjudged c. oY: | Fa | 


+ > 


4. Of affigning that for Error which is for the Party's Advantage. Page 26 i 


lt ſeems agreed, as a general Rule, that a Man cannot reverſe a Judg= 5 Co. 39. . 
nent for Error, unleſs he can ſhew that the Error was to his (a) Diſad- AW * 
vantage. 8 | / a) A 


f | therefore a 
Nan cannot aſſign Error in Proceſs, or Delay, which is for his own Advantage. F. N. B. 21. 8 Co. 
/ —-—ghut a Man may aſſign the Want of a Warrant of : Attorney of his oy/n Attorney, though 


" be his own Default. 11 H. 4. 44. Rol. Abr. 760. 
| | Hence 


Rol. Abr. 


5 Co. 39. b. Hence it is, that no Man can have a Writ of Error to reverſe a Fine that 
. took any Eſtate by it; for it would be trifling with the Courts of Juſtice 
| and unreaſonable to defeat the Eſtate which he accepted by the Fine. 
5 Co. 39. b. For the ſame Reaſon, the Conuſor cannot aſſign any Error in the Grant 
Moor. 74. and Render; becauſe by that the Eſtate which paſſed from him by his Co. 
nuſance 4s reſtored to him, and therefore he fhall not be admitted to defeat 
the Eſtate which by his own Agreement he accepted. 


8 Co. 59. But if the Error be the Default of the Court, though it be for the Ad. 
Rol. Abr. vantage of the Party, yet the Party that hath the Benefit by it may aſſign 
759- it for Error, for the Courfe of the Court ought to be obſerved. | 
on As if in an Action of Debt it be found, that the Defendant owes the 
N Twiſt, Plaintiff} 57. and the Jury aſſeſs Denages to 24. and Coſts 24, and after 
adjudged, Judgment is given, that the Plaintiff ſhall recover debitum & damna prædich 
and the to 2d. and no Judgment is given for the Coſts, though this is for the Ad. 
Judgment vantage of the Defendant, yet he may affign it for Error, becauſe this is 
reverſed ac- the Error of the Court to alter the Manner of Judgments. _ 
$Co.59. Soif the Plaintiff in a Suit retracts, by which Judgment is given againſt 
Beecher's him, but he is not amerced as he ought ; though this is for his own Advan- 
_—_ tage, yet for that the Amercement ought to be Parcel of the Judgment, and 
= Jac. ſo the Judgment is not perfect without it, he may aſſign it for Error. 
8. C. ad- So in every Caſe where a Judgment is given againſt a Man, in which he 
judged. ought to be amerced, if he be not amerced, he may aſſign it for Error, 
dF . though it be for his own Advantage. 
ol. | | | | 3 5 
759, 760. But where this will be aided by the Statute of Jeofails, vide Tit. Amendment and Jeofail. 


FP IEEE: oF: 


Rol. Abr. So if a Man be amerced by Judgments, where he onght to be fined; 


760. though this be for his Advantage, yet he may aſſign it for Error; for the 


Cro. Eliz. Los 
$4. 8. P. : | 3 | : 5 
adjudged, but for this vide Cro. Eliz. 65, 107, Poph. 203. 2 Saund. 47. and Tit. Aaendmeut ad 


Rel. Abr. But if in a Writ of Annuity, the Ifſue be found for the Plaintiff, and no 


$ C0-59- Form of the Judgment, which is the Act of the Court, is altered by it. 


069. Bent Damages found for him, and Judgment is given according to the Verdict; 


and 2 the Defendant cannot aſſign it for Error, that no Damages were taxed againſt 
per Ro him, becauſe this is for his Advantage; and here the Defe& is not in the 


3 991 Judgment, as it is where is a Capiatur for a Miſericordia, but in the Ver- 


adjudged. dict. 
2 Bulſt. 279. 


280. 8. C. adjudged. 11 Co. 56. a. S. C. adjudged. By which Books it appears, that the Plaintif 


before Judgment releaſed his Damages, and had Judgment for the Annuity only, which made it more 
clear; and fo it is in Rol. Abr. 784. S. C. wi | 


D pon an Iſſue between a peer of the Realm and another, if the Vein 
fatias be quod ſummoneat 12 Liberos & Legales homines, and does not ſay, 
Page 221 * tam Mili; quam alior, as the Regiſter is, (a) though the Peer of the 


Rol. Abr. Realm may aſſign it for Error, yet the other cannot, becauſe it does not 
| $7 - concern him, | | 5p 
een 


the Earl of Worceſter and Trade. (a) Yet this being the Error of the Court may be aſſigned for 


Erro. Yide 2 Mund. 258. 


2 und. 43. In a Writ of Error brought by the Tenant, it cannot be aſſigned for 
j" Hiams Error, that the Court awarded a Grand Cape, where they ought to 5 


e 
and given 


. 


— 2 — wy <4 — — 


. err 


have 
ziren 
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given adgment for the Demandant to recover, becauſe the Award of the C, 11 £7 


Grand Cape was only in Delay of the Demandant, and not to the Preju- Judged. 


* 


cauſe not Ad grave damnum querentis. 


dice of the Tenant, and therefore not by him to be alledged for Error, be- 2 Keb. 450, 


© $51, 605. 
5. Where the Matter affigned for Error is aided by the Appearance 
Hof the Party, and in not being taken Advantage of in proper 
7777. rr Oy 45 


A Man ſhall never aſſign that for Error which he might have pleaded in Carch. 126. 


Abatement, for it ſhall be accounted his Folly to neglect the Time of Tak- Laid down 


by Holt as 


| hat E tion, | | : 
ing that Excep . 7 = 


\ - 


M + Feme Covert bring an A&jon ja ber own Name, en Carth. 2. 


tum, and the Defendant pleads in Bar to the Action, he ſhall never after- 
wards aſſign the Coverture for Error. 8 | 
So if a Feme Sole brings Treſpaſs and 


o 


ecovers, and a Writ of Inquiry gel. Abe. 


of Damages is awarded; and before the Return thereof, the Plaintiff takes 78 1. Ss 


Huſband ; and after the Writ is returned, and Judgment given thereupon, and 0djbam. 
without any Exceptions taken by the Defendant ; he ſhall not have Ad. 
rantage of this in a Writ of Error, becauſe the Writ was only abateable by 

pl ; 9 f 1 4 f 4 4 " 


Alſo if there be an (5) Omiſſion of any Writ or Proceſs, or one Writ 3 H. 6. 9. 


awarded in Lieu of another; yet if the Judgment be not given thereupon, Rol. Abr. 


but after the Party appears and pleads to Iſſue, and Judgment is given upon //%! Tone - 
the Verdict; this is not erroneous, becauſe he had not taken Advantage of ie 70 
this before Pleading to Iſſue. V 5 | Proceſs is 
5 vide Cro. Eliz. $3, 167. Style 155 Vent. 220, 249. Cro. Jac. 424. "oe = 
Latch 138, , 8 EOS: | 4 


If a Man in B. brings a Bill upon his Privilege, but hath no Writ of At- Rel. Abe.” 
tachment of Privilege ; yet if the Defendant after appears and pleads, this 780. Hauen 


ſhall be helped by the Appearance. Ral. Abe. 


im, it is helped, for the Addition is ordained by the Statute, that the-/*"'* Cal 
Party who may happen to be outlawed ought to have Notice of it; and 60 
here he hath Notice, and con/tat de Perſona by the Appearance. 2 Rol. Rep. 


))) oli 15 | 
A Capias was directed to the Sheriff of B. and it was returned by one Cro. Elia. 
who was not Sheriff, and this was held a manifeſt Error; but beca FA the 382. 


Defendant had appeared after and pleaded, it was held not material. ; 2 


adjudged. 2 Hawk. P. C. 427. 


If upon a Trial between a Peer and common Perſon, the Sheriff does Rol. Abr. 
not return a Knight, as he ought, yet if the Array is not challenged for 78 T. Lord 
this, the Peer cannot take 2 of it afterwards; for this is a,” 
Privilege only which the Law gives him, aid which he may wave if he - 


c 


Rule. Salk, 2.4'P. - 


; 
U 
? 
U 
2 
= 


205. 8. C. adjudged. 3 Bulſt. 61. S. E. 


225.8, C. adjudged, 
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*Pageat2 F800 if the Sheriff who. returns the Panel in an Aſſiſe was Brother to 
3H. 4.6. him for whom the Aſſiſe paſſed; yet if the Party docs not challenge the 
Rol. Abr. Array, it is no Error. 35 ! 
| 5 1 5 If a Verdict be quaſhable for the Miſbehaviour of the Jury, as for the 
587% | Teceiving Evidence of one Part, after Departure from the Bat, which was 
Cro. Eliz. not given in Evidence at the Bar; if this be not ſhewn in Arreſt of Judy. 
616. ment, no Advantage can be taken thereof in a Writ of Error, for this ſhall 
— , not be examined after Judgment. | „„ 
. ils 8 EY 
Bull. N. P. 308. 1 Term Rep. TT. 2 Term Rep. 497. 


Oro. Jac. The Writ was in Debt for 407. and the Capias and all the Proceſs to the 

3 5 Return of the Pluries Cupias accordingly, and then the Entry was, that 

Ry Duerens obtulii ſe in Placito 40s. and upon the Default of the Defendant an 

©  Exigent was awarded; and the Defendant after appeared and pleaded, and 

confeſſed the Action; and this was held no Error, being helped by the 

| Appearance; for as an Appearance faves Defaults in meſne Proceſs, ſo it 
(a) Style faves the Fault of the (2) Continuance by an Obiulit fe. i 
Swift and Nett. Keb. 641. Sid. 173. , Cro. Eliz. 367. | 


Palm. 270. If a Writ be brought to the Damage of 401. and the Ptaintiff declares 
ad damnum 200). and the Verdict gives 30l. this is no Error after Verdid, 
(5) Here for the Writ is, (4) not abated de facto, but only abateable by Plea. 
the genera | 3 . 1 e 
Rule to be obſerved is, that where the Writ is d: fuse a Nullity and deftroyed, fo that Judgment 
thereupon would be erroneous, there the Writ is de fade abated; as if an Action be brought againk 
a Feme Covert as Sole, this makes another Man's Property liable, without giving him an Opportu- 
nity of defending himſelf, which would be contrary to common Juſtice ; and therefore the Writ 15 
de fads abated, for which wide Cro. Eliz. 121, 185, 193, 330. Gonlf. 106. 2 Leon. 162. 3 
Leon. 92. Rol. Rep. 176. Palm. 311. Hob. 37, 162, 279, 281. Godb. 119. Style 477. Vel. 
56. 3 Co. 85. a. Vaugh. 95.80 if the Return of a Pluries is laid to be after the Beginning of 
a Term, and the Memorandum of the Bill is entered generally of that Term; this makes the Writ : | 
perfect Nullity, for, by the Plaintiff's own ſhewing, he had no Cauſe of Action at the Time when 
the Act on was brought. Carth. 172. And in theſe Caſes, which are more than Matters in 
Form, the Party may move in Arreſt of Judgment, or have Advantage of them by Writ of Error. 
Jon. 304. Cro. Jac. 654. Cro. Eliz, 722. cf | | | 


Sid. 406. If upon an Audita Querela a Scire facias be brought bearing Date before he 
V. _—_ the Audita Querelu, and the Defendant appears, and for this Cauſe demurs; vel 
"oy this Fault is cured by the Appearance, for the Audita Querela is more of * 


. the Nature of a Commiſſion than a Writ ; and if the Party be in Court, 


i 


„ ͤ . cc. 


a, 


judged, the the Matter ought to be inquired into, without inquiring into the Nature of Dar 

Scire facias the Proceſs by which he was brought in. | l 3 
- only | : | hs ; 

in the Nature of meſne Proceſs, to bring in the Party to anſwer. - 2 Keb. 466. » 

Sid. 406. But a Scire facias upon a Judgment differs, and a Fault therein will not _ 

7 be cured by Appearance. | „ on: 

Fer this is the Foundation, and 97% an Original; and if an Original mould dear Date on's band — 


other like Deſect be therein, it would not be helped by Appearance. 


Cro. Jac. If a Quare g ag be brought againſt the Biſhop and Incumbent only the « 

Q ©57- © without naming the Patron, though this might have been pleaded in Abatc- ted. 
51 Garg ment; yet if the Defendant pleads in Bar, c. it cannot after, upon? laſs 

"OR Writ of Error, be a e for Error; for though the Want of the Patron i | 
Palm. 306, being made a Defendant might make the Writ abateable, yet it was not | 
311.8. C. thereby actually abated ; and nothing ſhall be aſſigned for Error concern. and ; 
adjudged. ing the Writ, but what actually abates it. | wie 
_—_ 1 8 So, arty it be a good Plea for a Defendant to ſay, that a Stranger “ the ] 
i ee Tenant in Common with the Plaintiff; yet if he does not plead it in Abate - 

Salk. 4. pl. ment, he ſhall not have Advantage of it in Arreſt of Judgment. 


if 


70. 
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* e. an Action be brought againſt Sir Fraxcis Forteſeue Miltem et Baro- Page a 
„ and he appears and pleads to Iſſue, and a Verdict and Judgment Rol. Abe. 

gr for the Plaintiff, the Deſendant ia a Writ of Error ſhall not 781, 29. 

for Error, that he was a Knight of the Bab, and ought to. be ſo named, 2 

ſor he has was 1 eee. by appearing to the other Wer and thereby , — * 


| Rol. Rep. 
| 450. a 


Ifa au Alek hands a | Real Neon 1 26 He to 7 5 ; againſt another, and Rol. Abr. 
recovers, the Defeadant cannot aſſign for Error, that he was an Alien born, 7%» 
ian e this e arne en ba wee : 


don 
Although 3 a Perſon acquitted on an erroneous Indictment or Abell may For his, 
he tried again, and” cannot plead, that he was acquitted; becauſe his vid: 2 
Life was never in Danger on ſuch erroneous Indictment or Appeal, yet if 3 
the Error were in the Proceſs only, the Acquittal may be pleaded to a 2 wy 
ſecond Indietment «< or Appeal, becauſe duch Error is ſaved oy x06 1 Net 
rance. 
f A Judgment' be given i in an infehidy Court nes. no (a) Plainets nn Leon. 189, | 
this is Error, and not aided by the Appearance of the Party; and therefore 302. Kaighe 
where by the Record it appeared, that the Defendant (5) 8 uit e ü 
here the firſt Entry ought to be A. B. queritur vert E . Se e. and 1145 ” 


Judgment i in Debt was reverſed for this Reaſon. 02 l Rep. 


Salk. 266. pl. TT. thie' the Want of a Plaint is the ſame as the Want of ba: | Original i in 5 — 
Plear, which may be certified on alledging Diminution; but in Records out of inferior Courts no 
Piminution can be alledged, but the Court muſt take them as they find them. (4) Cro. Jac. x08. 
And that the Court of King's Bench is to take Notice of the . Laus and Caſtoms of 


the Place where Judgment Was en. Salk. 269. pl. 17. 


N 


r 


* * Fare e te ener * „ *r 


6. Where Matters which might have been aſſigned for Error e 9+ 4 
1 1 - Releaſe, and the Conſent of Parties. W 


If the Pliintifftvebrvers tote” Damages thanks! be 4 6 firs. w_l 80 115. 
he declares for 40l. and the Jury give him 49l. though (c) this be Hwy One 2 
pet if before . he e the WY On he I take” een Where the 
for the 401. e eee e 12,” 2+ ain 
| may releaſe 
Damages for Part, EY take Judgment for the Ren. wide F. M B. 107. Moor 261 Leon. 92. 
2 Bulſt, 280. Brownl:, 235. Style 364. Hard. 58. (e] If -a Man brings a Plaint in an inferior 
Court, and in the Declaration ſets forth particular Demands, whichaver-run the Sum mentioned in 
ſuch Plaint, though never ſo little, and the < Jury give a Verdict according to the gums mentioned in 
the Declaration, this is erroneous ; for the Vlaint in Court is in Nature of a Writ, and is the Original 


; 
ad Foundation of the whole Proceedings ; and if the Declaration, Verdict or Judgment are for ; 
more than is contained in the Writ or Plaint, and if it be beyond it never fo little, by the ſame Rea- | J 
'oa they may go to larger Sums in infiritum, and then the Plaint or Writ would be no Direction for > 
le future Proceedings of the 1 but in ſych Caſe the Plaintiff may remit the plc ant Yelv. 5. | 2 
Nop 44. 2 Saund, 286. Fs | 

Alſo where the 5 find greater P Ks the! Pa dees Yely. 4 45. | 
the Court may, to prevent Error, give Judgment for ſo much as the Party 
declared for, nu{lo habito re/pettu to the Reſt, as well as the Fany u ww 
leaſe the Overplus, and take Judgment for che Reſt. Tz 

In an Eje#rone firme, if Part of the Things declared for be well dei Rel. Abr. 
manded, and others not, and the Plaintiff has a Verdict for the Whole, 786. Che 

ind intire Damages given, he may releaſe all the Damages in that » which Gr 1. 
dot well demanded, and pray Judgment for the Refidue; nd this er. 35 


3 the 182 if n be given accordingly. wp 


S | 7 
$ . 


0 1 | « 
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As in an Ejettione Cuftodie terre & heredir, if a Verdict be given for 
Rol. Abr. the Plaintiff the Iſſue being upon the Tenure, and intire Damages given 
784, 786. and Coſts, the Plaintiff may relinquiſh the Damages and Coſts, and have 
ers Judgment of the Ejectment of the Land only, for that ſuch Writ does not 
Dyer 369. lie for the Body, jj 8 


Cro. Jac. | k 
104- 5 Co. 108. and 10 Co. 130. S. C. cited. 


page 224  * So in an Ejectione firme de uno Tenemento, and ſeveral Acres of Land, 
Rol. Abr. upon Not guilty pleaded, if a Verdict be given for the Plaintiff, and intire 
. x Damages found where the Action does not lie for the Tenement, for the 
and Chappet. Uncertainty the Plaintiff may relinquiſh his Damages and have Judgment 
2 Bulſt. 28. for the Lands only, without Error. N 


Cro. Jac. 146. Cro. Eliz. 119. 3 Leon. 128. Style 30. S. P. adjudged. 


4 ” 


1 

$3.5} $641 
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Rol. Abr. In a Writ of Debt for 100/. againſt an Executor, if the Plaintiff counts 
764. Ae. upon an Obligation for 99/. and upon a Mutuatus by the Teſtator for 207. 
you coca and upon the Iſſue, the Jury find for the Plaintiff in the Whole, and aſc 
286. Damages intire, where it appeared no Action lay againſt the Executor upon 
Like Point the Mutuatus of the Teftator ; yet if the Plaintiff releaſes the 207. and all 
debated. ' the Damages, and hath Judgment for the Reſidue, this Judgment is not 
i. ⁵œPꝶ⁊²ũuln 6 te og i 1 

„ lo a Luare Impedit, If the Jury give Damages and Coſts, where no Coſt 
22 * Abr. ought to be given, for that Statute did not give them, and after Judgment 
HS RE is entered quod nulla habito reſpedtu of the Coſts, the Court awards that he 
Hoes. fall recover the Damages, this ſpecial Entry, without any Releaſe of the 
Rel, Abe: "Coſts, ſhall help the Error. mY js $2 Rai, 
363. | 

1 Bulſt. 174. 8. C. adjudged. 


Hob. 178. If a Bill of Debt be brought againſt an Attorney upon three ſeveral 
my = Obligations, and upon Demand of Oyer, it appears by the Condition of 
is 36, one of the Obligations, that the Day of Payment thereof is not yet come; 
5. C. -viteg, after a Verdict for the Plaintiff, upon Conditions performed pleaded, and 
Cioſts and Damages given, though the Plaintiff cannot have Judgment, for 
this Obligation, of which the Day of Payment is not yet come, yet, upon 

his Releaſe of Coſts and Damages, he ſhall have Judgment for the other 


=: : $4 $4 Obligations. : 1 
Oro. Jac. If in Debt upon: the Statute of Uſury it is laid in the Writ, that he 
104. corruptive lent 40l. Sc. and that he lent 200. &c. but it is not ſaid cor- 


ed 5; 75 ruptive, and the Defendant pleads Nibil debet, and it is found againſt him, 
the Plaintiff ſhall have Judgment as to the 40l. and in this Caſe it was ſaid, 
that if the Defendant had demurred, the Plaintiff ſhould have had Judg- 
ee far this Pare, Ps Blk? 43 er ee Vine? 066 
 Raym. 395. If in Treſpaſs the Plaintiff declares for taking the Mare of the Plaintiff 
Cutforthy and ſeveral Goods, but does not ſay of the Plaintiff, and thereupon the 
and Taylor. Defendant demurs, the Plaintiff may have Judgment for the Mare, and 
+ .-  Teleafſe the Action for the Reſt. VVV 
Rol. Ahr. In an Action of Debt for 100. if the Plaintiff declares upon a Leaſe for 
een Years, rendering Rent at certain Feaſts, and concludes & quia 10l. of 
adju oy the ſaid Rent, for ſuch a Time ending at ſuch a Feaſt, Ge. he brought 
| cont, Juſtice this Action, where it appears by the Declaration, that there was 4. 
Jem. wanting of the 1o/. ſo that the Rent in Arrear amounted but to 91. 16s, 
Style 275. and thereupon the Defendant pleads Nihil debet, and upon this there i- 
8. C. 4, A Verdict for the Plaintiff, and Damages and Coſts given: though thc 
. 89 Demand be intire, ſcilicet of 10l. and it appears by the Plaintiff's 
Like Point Own ſhewing, that he had no Cauſe of Action for the Whole; 1 pot 


upon De- 


% 


ER R O R. 


. Paintiff may releaſe the 45. and Damages, and take Judgment for the murrer de- 
n „„ 1 2a] 1 tk pore Eon , hr a 
e | | = „Jas“ 
; . . „„ e | ment given, & wide All. 2g. 
If in Treſpaſs for an Aſſault, Battery, and taking his Corn, the Defend- Rol. Abr. 
ant juſtifies as to the Battery in Defence of his Corn, upon which there is 755; 
a Demurrer, and pleads Not guilty as to the Corn, upon which Iſſue is oe; A 
joined, and found for the Plaintiff, aud Damages taxed thereupon ; the 
q, Plaintiff may relinquiſh the Demurrer, and pray Judgment on the Verdict, 
is 2nd this will not be Error. J on ol 
he In Treſpaſs for a Battery againſt two, if one pleads not Guilty, and Rol. Abr. 
nt the other pleads a ſpecial Plea; and upon this 3 ee Ro the Plain- 785. 
* tiff, and it is adjudged for the Plaintiff, (a) he may relinquiſh his Action ee and 
zgaioſt the other, and have bis Writ to inquire of the Damages agaioſt , 233 
8 * „% £341 | - : ta 131 1 * + 4 ALI 193 (8) For this" 
12 VVV | wide 1 Rol. Abr. 100. 
Or. ꝙ ONeT - HRS 24S OS$4 e Harold : Fen 
eſs In an Action of Treſpaſs, if there be three Iſſues joined, ſcllicet, one Not Rol. Abr. 
on guilty to Part; the ſecond upon à Preſcription for common; the third, 75 ah” 
al Aale the Beaſts raptim momorderant in going to take the Common; and Sap bas, | 
ot the Jury find the firſt Iſſue for the Plaintiff, and the ſecond Iſſue for the 
Defendant; but did not inquire of the third Iſſue; the Plaintiff relinquiſhing 
ſts the third Iſſue may pray Judgment for the firſt Iſſue, and this ſhall prevent 
ent any Error. : „„ 1 M et 
he If a Venire facias be awarded to the Coroners, where it ought to be to Co. It. 
the the Sheriff, or the Viſue cometh out of a wrong Place, if it be per (5) af. 125.a. © 
{ {ſum partitem, and ſo entered of Record, it will ſtand good. LID (6) 1 by 5 
Ollien 
Defendant on a Cepi Corpus appears by Attorney, this is no Error. 21 E. 4. 77. b. Rol. Abr. 787. 
e if the Defendant appears by Attorney upon the Exigent by Conſent, this is not Error. 7 
ral H. 6. 21. Rol. Abr. 787. for the Rule herein is Conſerſus tollit errurem, for which vide ſeveral Caſes 
171 in 5 Co. 40. 2 Rol. Rep. 21. Godb. 438. Noy 107. | We 
= Upon this Rule it hath been (c) adjudged, that an Action in its own Na- (-) 44 F. 3.6. 
{Ml ture local may, by the (4) Conſent of Parties, be tried in a different Coun- 2 1 | 
ah ij; ſo (e) if it be doubtful in-which of two Counties the Action did ariſe, 787 555 
. it may be tried by a Jury from both Counties; and this being done by Rol. rep. 
| Aſſent can be no Error. 1 VP 'f - 166. 1a 
Raym. 372, 2 Jon. 199. (4) Bur the Conſent muſt be entered on Record, other wiſe it is Error 
cor- for which vide Hob. 5. Rol. Abr. 787. Bulſt. 216. Cro. Eliz. 664 Hob. 266. 5 Co. 40. 
* Dyer 284. Sid. 339. (e) 7 H. 6. 21. Rol. Abr. 87. S. C0. „„ 
ntifl i Dl [FOX 11 942 PT „ 
ar ) What Defence the Defendant in Erroꝛ map make, and 
| ; herein of pleading a Releale. 
251 HE Defendant in Error may plead (7) a Releaſe of all Errors, or a H. 6, 
— Releaſe of all (g) Suits, and Ba W, if found for him, will for 5 : TY 
ger har the Plaintiff in Error. | 125 Re, Rol. Abr. 
4 | - ; „ . 788.— The 
166, Mdendant in pleading a Releaſe muſt lay a Vn. But tho! it be ill pleaded, yet if there are not 
re is 


1,206. 2 Ld. Ram. 100%, () Latch, 110. | Cole's Caſe reſolved, per Cur 


ors, the Judgment will be affirmed. Salk. 268. pl. T5. 270. pl. 18. 3 Salk. 399. pl. 3. 6 Mod. 
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Cro. Eliz. Plcad in 


% 


| „„ % 5 
Co.Lit. So where by a Writ of Error the Plaintiff ſhall recover, ar be reſtored to 


. 


288. b. any Perſonal Thing, as Debt, Damage or the like, a Releaſe of all Adom 


3 Perſonal is a good Plea; and when Land is to he recovered or reſtored in ; 
238, © Writ of Error, a Releaſe of Actions Real is a good Bar; but where by 2 
2 Rol. Abr. Writ of Error the Plaintiff ſhall not be reſtored to any Perſonal or Rea 
405. Thing, a Releaſe of all Actions Real or Perſonal is no Bar. 

9 H. 6. 46. Allo if a Man loſes in a Real Action, and he releafes all his Right tothe 


Rol. 1 Land, this ſhall bar him of his Writ of Error, for no Perfon can bring a 
be, Writ of Error to reverſe a Judgment that is not intitled to the Land, +, 


16. for the Courts of Law will not turn out the preſent Tenant, unleſs the De. 


Py "" : N 


3 Lev. 3 | 
Putin's mandant can make out a clear Title, Poſſeſſion always carrying with it the WM 
, Caſe.” Preſumption of a good Title till the right Owner appears. N 


Cro. Eliz. Hence it is, that if a Man releaſes all his Right to the Land of which 
2 1 Fine was levied, he has thereby barred himfelf of his Writ of Error; 
789 br for his Releaſe having for ever excluded him from the Land, he can hare 

no Writ of Error, becauſe no Body is entitled who cannot have the Land 
of which the Fine was erroneouſly levied. | 
Rol. Abr. So it is if a Fine be levied of 120 Acres of Land, and he, that ha 
238. Right to a Writ of Error, makes'a (2) Feoffment of the whole, he ſhall 


Cro.Eliz.46. never reverſe the Fine; but if the Feoffment had been made, or a Releaſe 


Moor 413. had been given of twenty Acres only, he might yet have a Writ of Error 
On 22 to' reverſe the Fine as to 100 Acres, becauſe he has not transferred his 
Wright and Right as to thoſe,” and therefore may be re-inſtated if the Fine be erro- 
the Mayor neous. BY DOES. SO d 


ey 


of Wickham. 3 | e 
(a) A Leaſe for Years of the Land is a Suſpenſion of the Writ of Error for the Time. Lev. 72. pr 
Cur. Keb. 350. Bridgm. 3. But a Feoffment is an N mers thereof, Lev. 74. fur 
Cur. & vide Godb. 26. 4 Leon. 135,221. Palm. 247. Co. 112. Bridg. 57. Ei 


Rol. Abr. If an Infant brings a Writ of Error to reverſe a Fine for his Nonage, an! 
788. his Nonage after Inſpection is recorded by the Court; but before the Fine 
Hart'sCaſe. reverſed, he levies another Fine to another, this fecond Fine ſhall hinder 
iq 59- him from reverſing the firſt, becauſe the ſecond having intirely barred him 
of any Right to the Land, muſt alſo deprive him of all Remedics which 
n foo TSS HT eo nn 


Fine was 


not pleaded, becauſe not ingroſſed, and the ingroſſing was ſtaid on Purpoſe by the Conuſce. 


Rol. Abr. But if Tenant in Tail levies an erroneous Eine with Proclamations, and 
788. then levies a ſecond Fine, which is alſo erroncous, and dies; if the Iſſue in 
Gr * Tail brings a Writ of Error to reverſe the firſt, Fine, the Defendant maj 
Bar the ſecond Fine; for tho” there be Error in the ſecond, yet til 
I51. that appears judicially to the Court, it muſt be looked upon as a Fine dul 
2Leon. 211. levied, and conſequently a Bar to the Plaintiff, becauſe while the ſecond 
Moor 366. ſtands in Force, 75 cannot have the Land; but if in this Caſe the Plaintif 
255 Rep. brings another Writ of Error to reverſe the ſecond _ and he 
14 ant pleads in Bar the firſt Fine, the Plaintiff may reply upon the nt 
1 of robe that the ſecond Bo AO r e Writ that 
the firſt Fine was erroneous, and ſo be relieved againſt both, for here the 
Examination of both Fines comes judicially before Court; and if there 3p: 
bears any Error, the Court will ſet them afide, and not ſuffer them to ſtand 
in the Way of the Plaintiff*s Right. pH SH 


| 2 Jon. 181. But in a Writ of Error to reverſe a Fine, the Defendant: cannot pled 


Cechmen and the ſame Fine now endeavoured to be reverſed, and five Years in Bar of tbe 
Farrer. Writ of Error, no more thay in a Writ of Error to reverſe an Outlaw!) 


=> np can that Outlawry be pleaded in Bar of the Writ of Error, Quia non vis 
2 Sid. 92. 5 Mius rei cuj us peritur Difolutis. | 5 95 


Vol. 


Fs N - F 
* 


„ „ > | 
80 if a Fine be levied of Land in Ancient Demeſne, the Lord may re- 


q 
z 
: Lord ſhould be barred of his Writ of Diſceit after five Years from the ſe- 8 
i cond Fine, for a Fine of Ancient Demieſue is not originally within the Nel 155333 

. . . .Rep.3 
1 Courts of Meæſiminſter, and the Statute in Relation to the Bar does not ex- Raym. 462. 
| tend their Juriſdiction ; but when a, Fine is levied of Ancient Demeſae, it Joa. 181. 
he comes within the Conuzance of the King's Courts till the Fine be reſerved, 


12 and by Conſequence they have a Juriſdiction of it, and ſo the Fine becomes 

a Bar. >, i : 3 „ C 3 1 

* If a Man fa) outlawed upon a Rediff releaſes all Actions to the Re- 
he coverer, yet he may have a Writ of Error of the Outlawry, becauſe that 


this does not belong to the Party, but to the 8 7 in Intereſt, and he page 227 
| may aſſign Error in the Judgment of the Rediſſeiſin to reverſe the Qut- KR 
5 Lk III. 4.6.94. 


lawry. | 

Rs 3 | Rol. Abr. 
788. /a) Where a Man is outlawed in a Perſonal Aion by Proceſs upon the Original, and brings 
Error; a Releaſe of Actions Perſonal is no Bar, becauſe he is to be reſtored to nothing againſt the 
Plaintiff, though when by the Outlawry he forfeited all his Goods to the King, he ſhall be reſtored 
to them and to the Law, fo as to be of Ability to ſue, Co. Lit. 288. b. 8. Co. 152. a. 


If the Tenant, pending. a Precipe againſt him aliens in Fee, and (3) after Rol. Abr. ö 
judgment is given againſt him, and he brings a Writ of Error; this Feoff- 788. 


ro- ment is not any Bar to the Writ, becauſe he was privy to the Judgment may Re 

| after. : | | 306. TED | 
A rl ont Te Lig 2 ee ee ol (5) So if the 

. fr Tenant pending a Precipe againſt him aliens in Fee, and re-purchaſes for Life, and after Judgment is 

fer given againſt him, he ſhall have a Writ of Error, and his Feoffment is no Bar. Rol. Abr. 748, 788. 


o after his Death his Heir ſhall have a Writ of Error, becauſe of the Privity. Rol. Abr. 788. 


Fine In a Writ of Error to reverſe a common Recovery, it is no good Plea, Lev. 72. 
inder hat the Plaintiff pending the Writ of Error hath entered into Part, for be- Winn and 
hi fore the Poſſeſſion was taken from him, he might have Error to reverſe the . 


Judgment, though not to have Reſtitution. 


In a Scire facias againſt a Tertenant, he may plead a Releaſe of Error, 9 H. 6. 48. 
though he be not privy to the Judgment. 8855 Bro. 9. 8. C. 


But the Tertenants cannot end (c) in Abatement of the Writ of Error, Lev. 72. 


| but only in Bar as a Releaſe, tc. in Maintenance of their Title. 1 % 
And : h . | | 5 5 Scire facias 
be in 13 awarded generally againſt the Tertenants, without naming them, and ſeveral are returned warned, 


and appear, one may plead Non-tenure to diſcharge himſelf, though not to abate the Writ as to the 


may zelt; as might be done, if all were named in the Writ, for which vide Holland and Fackſon. Brid 
* 7 , 9 : F 2 ; 4 1. * 71. 
wn Rol. Rep. 301, &c, Cro, Eliz. 739. Palm. 123, 227. e hy IT'S 
> duly | | : 
ſecond 


lu a Writ of Error againſt the Heir of the Recoverer within Age, and 9 H. 6. 48. 


e a Sire faciat againſt the Tertenants ; if the Parol demurs for the Heir, and Rol. Abr. 
Writ de Judgment is reverſed againſt the Tertenant ; yet at full Age the H eir 766. 

i tat WY =) plead the Releaſe of the Demandant of the Right, or of the Errors, 

. ee | 


C 


verſe it after five Vears expired; but if a ſecond Fine had been levied, the 2 Inſt. 518. 


r Ns 8 7 . ———— 
r n 1 
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een 


Ee r e 
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; a9 Of 6 duet Aegean. 


— 5 * A 4 F 17 L 


. When, on: 'the wn of Epe Part gb or the whok 1 


ge ſhall be reverſ 
| ak being an intire Thing (c) cannot gh 1 | 
is hoy Jo and bing a for Part ; ig (2c in a Formedon 2 88 Croft, Ma L 


366. wage, Sc. if the Demandant recovers, and in a Writ of Error i it is aq Jude. 
Nor 217. ed, that a Formedon does not lie of a Croft, the Judgment for the Reſin 
2Leon.178. ſhall be reverſed alſo, becauſe the Writ is not good, in as much as there ca 


„ a DO SHO gegen opens bad Wa. 


2 Sid. 57,94. 
2Rol. Rep. 5 id. 387. leg 374 cu 235. 14 Es and Wall, Bol. Bep 3. 2Bul 
214. * n 774.8 e 


1 £4 1 


Rol. Abr. VEE za an Aion of Trolpals 3 ae if « one dies 00 38 
22. | , is and yet Judgment is given againſt all three, in a Writ of Error u 


C Allen this nt, the whole Judgment ſhall be reverſed, LE] wt is intire, 
| Yele. 209, though Writ by the Death abates but againſt one. z 
(e) But wide 


47 Car. 2. c. 8. by which it is enacted, that in all Actions Real, Perſonal or Mixed, the Death of 
either Party between the Verdict and Judgment fhall not be alledged for Error, ſo asYuch Judgment 
N within two Terms after the Verdict, ty vide Sid. 385.-[And the Stat. 8 UM 9 W. 3 

I. / 7. the Death of one Plaintiff or Deſendant, where there is another ſurviving, Male abex 
th Sui, and dera dt Death maar mans, 


Page 228 * In an Action of Debt upon a Bill, and upon a Contract upon an in Eniſu 
Rol. Abr. if the Defendant pleads Non eft Jafum as to the Bill, and Ni debit as tothe 
275-6. EI. Contract, and both are found by Verdict againſt the Defendant, and Judg- 
tonb:adand ment againſt the Defendant Capratur for denying his Deed; and it i 

 Deermas. .be ea Misericordia as to the Contract, as it ou aht to be, and intir 


7 8 en f l ven, and a Writ of Error is brought ; for this the whale TJudg- 
Vent. 27. e reverſcd, feilcet, as well the Judgment upon the Bill as the | 
2 Keb. 506, ne.” 

345. e 


Point; but for this vide 26 & £7 Car. 2. c. 3. where this is aided, Tit: Anon and Jy 
7 Capiatur pro Fine, taken er. and other Proviſions in lieu thereof. 4W. &M. c. It. 


Rol. Abr. Ina Writ of Error upon a Judgment in Treſpaſs againſt, e i the 
776. judgment de erroneous, OT one of the Defendants was within Age, 
Bird and and appeared by e | POPE ſhall be reverſed. i in talo 25 


Orme. 

| Cro. jac. asg al. „„ at 1 

8. C. and 

8. P. adjudged. Allen 74, 75- a c. cited and 8. P. adjudged. Ste 121, 1 P. a6 
Judged, 2 Term Rep. 758, 


Rol. Abr. If an Action be brought againſt H. as a Feme Sole, where ſhe is Cover, 

Hor and againſt B. and C. and they all plead to Iſſue, and A. as a Feme Sol, 

Heywerd * and Judgment is given againſt them all accordingly ; in this Caſe the Per- 
Willi 8 gly 

am, ad- Of A. with A. B. 1 C. may join in Error, and aſſign for Error the Core. 

judged. ture of 4. aud thereupon the hin ſhall be reverſed for al, becauſe i 

| is intire., 


N 


i 
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If in Debt for Rent on two ſeveral Demiſes, and on the firſt the Demiſe Carth. 234, 
and Reſervation are laid right; but as to the ſecond, the Demiſe is with a 235. a. 
Reſervation of Rent ſecundum ratam 18“. per Ann.'which is a void Reſerva- Parker and 
tion, becauſe no certain Time or Day being appointed for Payment, it Harris, ad- 
would ſubje& the Leſſee to an Action of Debt every Hour, (a) tho' the Judged * 
Error be only in the ſecond Demiſe; yet the Judgment being intire mult the judg- 
be reverſed in tot. ; 0 j+. 8 F536; . ment gi ven 
| „ 8 a | on Demur- 
e in C. B. reverſed accordingly. 4 Mod. 76, Salk. 262. pl. 2. 2 Vent. 249, 270. S. C. (a) S0 
where A. brought an Action on the Caſe againſt B. for Words ſpoken of him, and for cauſing him to 
be indicted, c. and the Jury found for the Plaintiff as to both, and intire Damages given; yet, it 
being afterwards held that the Words were not actionable, the Judgment was reverſed in tom: but 
for this vide Cro. Jac. 424. Hob. 6. Rol. Rep. 24. Cro. ſac. 343. Allen 75, Rol. Abr. 775. 
Vent, 27, 40. 1 ns ; e | Xt 
But in a Writ of Dower, if the Plaintiff recovers by Default, and upon Rol. Abr. 
this a Writ is awarded to-the Sheriff or Bailiff, where the Recovery is to 776. _ 
deliver to the Plaintiff tertiam partem per Metas, and to inquire of the Value Tie and 
by the Year ; and how much Time is paſt after the firſt Demand of Dower, line. 
and what Damages ſhe hath ſuſtained ; and upon this the Sheriff or Bailiff 
returns, that he had delivered the third Part of the Lands, and the Value 
found by the Jury to 300. per Annum, and that two Years are paſt after the . 8 
fr Demand and Damages 5ol. and thereupon Judgment is given accordingly ö 
to hold in Severalty the ſaid third Part, and to recover the faid Damages: 
In this Caſe, tho? the Judgment is not good as to the Damages, in as much 
3s it is not averred, that the Huſband of the Plaintiff died ſeiſed, (as the 
Uſe is) nor is it ſo found by the Jury; nor was it ſo commanded by the 
Writ to be inquired, by which the Judgment as to this is erroneous, yet it 
ſhall be reverſed only as to this, and ſhall ſtand as to the Recovery of the 
third Part of the Land. | FT Say | oo 
So in an Action of Account, if Judgment be given gruod computet, and Cro, Eliz 
ater Auditors are aſſigned, and upon the Account, Judgment is given againſt 776. 
the Defendant, and Damages and Colts, and after a Writ of Error is brought , ene, 
upon both Judgments, and thereupon the laſt Judgment only is found to be wo vn 
erroneous ; in this Caſe the laſt Judgment only ſhall be reverſed, and not gg 8. C. 
the firſt Judgment; but this ſhall ſtand in Force, for * theſe are two diſ- adjudged. 
tiuct Judgments, and perfect; for the firſt Judgment is [deco Conſideratum eft 3 Will. 117. 
quod compulet & Defendens in Miſericordia. 8 | * Page 229 
If a Judgment be given againſt Executors in an Action of Debt, and af- 5 Co. 32. 
ter a Scire facias Judgment is given againſt them, to have Execution of their D, 
proper Goods, and a Writ of Error is brought upon both Judgments; in 8 
this Caſe, if the firſt Judgment be good, and the laſt erroneous, the laſt 0 * 
Judgment only ſhall be reverſed, and the firlt Judgment ſhall ſtand. EEE 
But if a Man recovers in Debt upon a Jadgment, if the firſt Judgment be 43 F. 3. 3 
reverſed, the ſecond Judgment ſhall alſo. | ps Abr. 
8 | I g Sid. 253. 
d. P. and the Court took Time to adviſe, whether, by the Reverſal of the firſt Judgment, * 
was not i ſo fatto, void. Palm. 187. fer Doddridge, The Reverſal of the firſt Judgment does not re- 
rerle the ſecond, but defeats it, ſo that the Plaintiff ſhall have no Fruit thereof, Palm. 303. 8. P. 
fer Chamberlain Juſtice, | | Fa 
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After a Recovery in a Rediſſeifin, if the firſt Judgment be reverſed, the 3 Co. 143. 
Judgment on the Rediſſeifin ſhall be reverſed alſo. _ Rol. Abr, 
By the Reverſal of the original Judgment, the Outlawry depending . Abr. 


thereupon ſhall alſo be reverſed, nn eg F 
Reverfal | | | | but by the 
. be Outlawry, the original Judgment ſhall not. be reverſed. Rol. Abe. 397... 6 iden. - 


=; If a Man recovers in an Annuity, and in a Scire facia: thereupon after» 11 H. 4, 48. 
and the Judgment upon the 1 Jacias is affirmed in a * ns, Abr. 
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of Error ; yet if the firſt Judgment of the Annuity be reverſed, the ot 


| | ſhall be alſo. e | a 
3 Co: 143. If a Man recovers upon an Original, and hath another Judgment in 2 
Rol. Abr. Scire facias, if the firſt Judgment be reverſed; the other ſhall be alſo re. 
777 verſed. TRA Yo ́toe 8 
'26E.3.93. If a Man recovers in a Quare Impeilit, and hath a Writ to the Biſhop, 


Rol. Abr. and after recovers againſt the Biſhop in a Quare non admiſit, and after the 


777 Judgment in the Quare Impeilit is reverſed, the Judgment in the Quare no 

8 admiſit ſhall be alſo reverſed by this, though this was for the Contempt to 
the King. 9 JJͤͤæTwũ . 

Rol. Abr. If the Demandant recovers againſt the Tenant, and the Tenant againſt 


"i 777. the Vouchee, if the Heir of the Vouchee reverſes the Judgment of the Va. 


lue, becauſe the Vouchee was dead at the Judgment rendered; this ſhall 
reverſe the Judgment againſt the Tenant alſoo. 5 
9 Co. 119. If the Principal be outlawed. of Felony, and the Acceſſary attainted and 
Rol. Abr. executed, and aſter the Pringipalyeverſes the Outlawry, and is indicted, and 
777- found not guilty of the Felony; by this Reverſal and Acquittal, the At- 
tainder againſt the Acceſſary is annihilated, for his Heir may have a Mort 
1 danceſtor, it ſeems, becauſe he hath no Remedy by Writ of Error, or other- 
wiſe, to reverſe it, for this depends upon the Principal. 
8 Co. 142, If the Conuſee of a Statute recovers in Detinue by erroneous Judgment 


143. againſt the Garniſhee, and ſues Execution; if the Garniſhee in a Writ of 
A e Error reverſes the Judgment given in the Detinue, yet the Execution is not 
2779. _ reverſed by this, becauſe it is a collateral Thing executed. 


Hob. 278. only. | 
Cro. Eliz. . | 35 | 
115, 124. 2 Leon. 108. Moor 565. 2 Jon. 182. 


If Huſband and Wife join in a Fine when they are of full Age, it ſhall 
page 230 bind them both; but if the Feme be within Age, they may join in a 
F.N.B. 21. Writ of Error to reverſe it (a) during the Minority of the Wife. 
Leon. 118. | | | | oO 
(%) By the Opinion of ſome Books, the Fine ſhall be reverſed in ioto, both againſt the Huſband and 
W ife; as Cro. Eliz. 129. Leon. 115. Owen 21,—But by others, the Writ of Error ſhall reverſe 
the Fine as to the Wife, but no Execution ſhall be awarded during the Life of the Huſband. Bro. Tit. 
Fines 29. Tit. Errvr 28. Leon. 116. And accordingly in 3 Lev. 36. Hutcbiiſon's Caſe, a 
Pacat was entered quoad the Wife only. | | {ED 1 bs 


„) 3 Vine be lenet of Land of :which Part is autitable and Hart Anat 
77. Demelſne, and as to that which is Ancient Demeſne, the Fine is reverſed by 
F. N. B. 983. Writ of Diſceit, yet the Fine ſhall ſtand for the Reſidue ; for a Mark ſhall 
oy Eliz. be made on the Fine, in the Nature of a Cancelling of that which is Ancient 
Tok 374. Demeſne only, . 5 e ip 

'2 Jon. 182. 


2. What Judgment ſhall be given on the Reverſal of the firſt. 


Cre. Car. If Judgment be given againſt the Defendant, and he brings a Writ of 
ny. Error, upon which the Judgment is reverſed, the Judgment ſhall only (6) 
774. be guod Judicium rever ſetur; for the Writ of Error is brought only to be 
2 Saund. eaſed and diſcharged from that Judgment. "AS 161 

| 7 7506s, rag But 


Carth. 253, | | 
254- Salk. 262. pl. 2. 263. pl. 4. See Ld. Raym. 97. 5 Mod. 228. Comb. 393- 12 Mod. 105: 
(5) If the Exror be Error in Fact, and not in the Record, as for Infancy, the Judges Bets 
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+ if Judgment be given againſt the Plaintif and be brings a Writ of Rot: Abe.” 
5 1 ſhall not only be reverſed, but the Court ſhall alſo give 274, 805. 
ſuch Judgment as the Court below. ſhould have given; for the Writ of Error 8. P. 


is to revive the firſt Cauſe of Action, and to recover what he ought to "oa rm Car. - 
recovered by the firſt Suit, wherein erroneous Judgment was given. Vat ar: 


256, 317. Show. Parl. Caſes 37. Salk. 262. pl. 2. Carth. 243, 254. 8. P. Ld. Raym. 5, 217. 
4 Mod. 106. Skin. 447. pl. S. Salk. 403. pl. 15. „ 0 

As in an Action upon the Caſe for Words, if Judgment be given againſt Rol. Abr. 
the Plaintiff, that the Words are not actionable, upon which the Plaintiff 774. 


brings a Writ of Error, and thereupon the firſt Judgment is reverſed, be- Hoplins and 


cauſe the Words are actionable; the Court, after Reverſal of the firſt — G 


Judgment, ought to give Judgment, that the Plaintiff ſhall recover ; for 509. 
this Court ought to give the ſame Judgment that the firſt Court might have 3. P. and 


d t 
done. | | | ; * * Pas 
oe: 1 dingly. 

So in an Ejectione frme, upon Not guilty pleaded, Iſſue is joined, and a PO, 


Special Verdict found, and upon this Verdi& Judgment given againſt the 774. 


Plaintiff, and after the Plaintiff brings a Writ of Error, and in this the Omulonrie 


Judgment is reverſed, the Plaintiff ſhall have Judgment, and recover his and Ares. 
Term, his Declaration being good, and the Law being for him vpon the _ Car, 
Special Verdict; for the Court that reverſes the firſt Judgment ought to adjudged 
give the ſame Judgment which ought to have been given in the firſt Suit. upons Writ 

e, 5 , | ? of Error out 
ol Ireland. Cowp. 482. = Burr. 139. 2 Term Rep. 425. 


If in an Action of Waſte in the Huftings in London, Judgment is given x 310, 
for the Defendant, and after upon a Writ of Error brought before Com- Cal and 
miſſioners in St, Martins, according to the Cuſtom of the City, that Judg- Green. 
ment is reverſed, the Commiſſioners ſhall give the ſame Judgment as before 2 bas | 
ought to have been given; for the Cuſtom of Proceeding in London ſhall be 3803 


. . g. C. ad- 
intended according to the Common Law, if no Precedent appear to the judged, and 
contrary. N TR WES "4 4Þ 1 133 1 40\2 * afterwards 

8 13 aſſirmed in Parliament. 


* In Replevin in Banco, the Defendant pleaded a Leaſe made 1 Ogo. Sc. Page 231 
and avowed for Rent reſerved thereupon ; and the Plaintiff, in Bar thereof, | 
pleaded Non dimifit 1 Odo. Ac. modo & forma; upon which Iſſue being ö 2 
joined, it was found for the Plaintiff, and Judgment for him, and the De- PR my 
fendant brought Error in B. R. and it was agreed to be an immaterial Iſſue, , Sund. 
and the Judgment erroneous, and yet that the Court could. not award a 375, 379. 
Repleader, as the Common Pleas might have done (and as the Anticut Uſage S. C. and 8. 
was, but diſuſcd for one hundred Years) ; and there being groſs Faults in P. as to the 
the Avowry, it was ſaid, that if they reverſed the Judgment, perhaps they R<P!eader 


mult give Judgment upon the Declaration for the Faults in the Avowry. | F eee 


Troiſdſenheld 


be ſue was aided by the Statute of Joſails, and ſaid, the Judgment could. gt be reverſed for the 
fals in the Avowry; and the Judgment was affirmed. wh ne het 
In Treſpaſs brought in B. R. Judgment was given for the Defendant upon Co. Jac. 

lis Demurrer to the Plaintiff's Replication, and he brought Error in the 206. 

Exchequer-Chamber ; and this Judgment was reverſed, and Judgment given Fate and 

fud recuperet ; and after the Record being remanded, a Writ of Inquiry . ad- 
VV i inte tb SOT 

Burr. 2156, 2490, Doug. 350, 752. 


fr IT 


, pro exrore bes udicium prædictum revocetur, without ſaying, & alli, in Recordo, Rol. Abr. 
© —11 La be — * B. R. upon a Writ of Error, the Judgment ſhall be guod NA, 
lauen remanebit ſtabile in perpetuum. 21 E. 4. 44. Rol. Bog. | | | 


— 


P 


Ab 
e 


Skin. 514. Houſe of Lords gave a new Judgment, which was executed accordingly, on 


| 4lnft. 270. If in a Writ of Right Cloſe in Antient Demeſne, the demandant make 


| 55 6 51 oo his Proteſtation to ſue in Nature of a Moridanceſtor, and the 'Tenant pleads 


on the Patentee, and needs neither to ſuc a Petition to the King, nor a Scire facias againſt the Paten 
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Noy 129. of Damages was awarded, and upon the Return thereof, Judgment given, 
8. C, ad- that the Plaintiff ſhould recover he Dogge found for him, tho? the Sta. 
Judged. tute 27 Ela. e. 8. mentions only the returning of the Record, and tha 

Execution ſhall be intended, therefore that all ſhall be done that is neceſ. 

%%% ⁶ Vd ĩ vols ron oes 
(2) Carth, But in the Caſe of (a) Phillip: and Bury, where the Houſe of Lords re. 
319. ' verſed the Judgment that was given in B. R. on a Special Verdict, there the 


Refuſal of the B. R. to give a contrary Judgment to what they had given 
| before, although it was objected that they could not, having a 1 2 | 
- _ only, and not the Record itſelf, before them. | | 


in Abatement, and Judgment given for him; and after, upon falſe Judy. 
ment brought, the Writ is affirmed good, the Court of Common Pleas hal 


proceed as the inferior Court ſhould have done. 


3. To what the Parties ſhall be reſtored on the Reverſal of the firſt ; 


BY | Judgment. ba N 
\ 8Co.142.b, If a Man recovers by erroneous Judgment, and by Virtue thereof pre. 
| = ſents to a Church, or enters into the Perquiſite of his Villein ; and after the F 
Judgment is reverſed, theſe collateral Things executed ſhall not be deveſted i 
(in an thereby; but collateral Things executory are as (65) if no Judgment had , 
Aſſiſe, if the ever been when reverſed. „5 þ 
Tenantloſes Pat FE „ „„ 
by Verdict, he ſhall be reſtored to the Lands, if it be reverſed in a Writ of Error. 8 H. 6. 2. Rol. 
Abr 978. So he ſhall be reſtored to the meſne Iſſues. 8 H. 6. 2. So if the Tenant loſes in; t 
Writ of Entry fur Diſſeiſin, and aſter it is reverſed for Error, he ſhall be reſtored to the meſne Iſſuei re 
Rol. Abr. 778. Fo tn | 40 Fc i f m 
300. 19,143. If a Man recovers Damages, and hath Execution by Fieri faciar, and ta 
T7 Abr. E . the Fieri facias the Sheriff ſells to a Stranger a Term for Years, and the 
oa Elz. r the Judgment is reverſed, the Party ſhall be reſtored ny to the Mo- th 
278. ney for which the Term was ſold, and not to the Term itſelf; becauſe the 5 
Moor 573. Sheriff had ſold it by the Command of the Writ of Fieri facias. the 
96. 3 Leon. 89. Godb. 27, Goulſ. 103. Cro. Jac. 246. b 
: | TS be WF HH; 5 . eas of 
*Pagezzz But if the Goods of an Outlawed Man are ſold by the Sheriff upon: 
$5 Co. 90. Capias' Utlagatum, and after the Outlawry is reverſed by Writ of Error, he the 
457 5 ſhall be reſtored (c) to the Goods themſelves, becauſe the Sheriff was not BW the 
| * * compellable to ſell thoſe Goods, but only to keep them to the Uſe of the ; 
8. C.cited, Bing. %% ie Tone 1 * 


278. 8. P. adjudged, where a Termot being outlawed upon the Statute of Recuſaney, the Lord 
Treaſurer and Barons of the Exchequer ſold the Term. (a) If the King grants over the Land d 
Perſon outlawed for Treaſon or Felony, and afterwards the Outlawry is reverſed, the Party may cnt 


tee. 2 Hawk. P. C. 462 


Rol. Abr. If a Man recovers Damages in a Writ of Covenant, as the particular Cal 
778. was, againſt F. and hath an Z/egit of his Chattels, and of the Moien « 
e Jac: his Lands; and the Sheriff upon this Writ delivers a Leaſe for Years d 
Yelv. 179. Land which B, had, to the Value of gol. to him that recovered, per 16 
Brownl. _ tonabile. pretium & extentum (as the Words were) to have as his own Tern, 
OW in full Satisfaction of 50/. Part of the Sum recovered; and after B. r. 
?.adjudged, 5 | 9 . - verſd 


ular Cal 
loiety of 
Years 

» ef ro 
in Tem, 
er B. 1. 


Vrit, yet = here is no Sale to a Stranger, but a Delivery of the 


8 
Se x g 
* r _ 


rerfes the ſaid Judgment, 1 ſhall be . 3333 and not to 
the Value; for though the Sheriff might have ſold the Term n this | 
erm to OS 2 it 


the Party t 


be b . 


der habe tf by Way e ae ay mo and there. 2 
fold 1 
8 You 108. Brownl. 107. 105 | 


| And for the fame Reaſon, if Perſonal Goods were Adlivered to the Party kol. abr, 
for rationubile pretium & extentum, upon the Reverſal of the Wee he 778. 8 
ſhould be reſtored to the Goods themſelves. - © n 


If in Debt upon an Eſcape * the Plaintiff. recovers, aha hath Execution, 8Co. 142. b. 


and after, the firſt THRONE | is reverſed ; 0 the ee for the Eſcape * +325» 
remains. in Force. _ cited, 


0 T Execution. | 


ih 17 Py ds if Blcaji be OY againſt the Sheri, ad ke Jude: 800. 152.4. 


ment upon which it is founded is reverſed, before fuch Time as the Defen- 


dant is forced to plead, he may plead Nel tiel Record. 

But there is a Diverſity between a Recovery by prior Title, and a Rever- 3Co.143-a. 
ſal of a Judgment by Writ of Error; as if a Woman hath Judgment and 
Execution in Dower in Ancient Demeſae, and it is after reverſed in a Writ 
of falſe Judgment; arid becauſe ſhe had held the Lands for two Years be- 
tween the firſt 1 and Reverſal, the Value of the Land is inquired, 
and taxed at twenty a Scire facias againſt her, ſhe cannot plead a 
Recovery i ma Writ 0 Rig abs Cloſe i; in Nature of a Cui in vita. | 

If an Advowſon ol to the King by Forfeiture upon an Outlawry, and Moor 269. 
the Church becoming void, the King prefents, and then the Outlawry is Buh aud 
reverſed 3 yet the King en N Pre ſentment, becauſe the Preſent- Cormwel. 
ment there came to the K Profit of the Advowſon. | 

Bur if a Church be es at the Time of the Outlawry, and = Preſen- Moor 269. 
tation is thereby forfeited, as a Chattel principally and diſtinct of, itſelf, agreed ** 
there, upon the Reverſal of the Outlawry, the Party ſhall. be reſtored to 
the Preſentation. 

If Termor, being outlawed for Felony, grants over his Term, and after Cro. Ela. 
the Outlawry is reverſed] the Grantee may have Treſpaſs for the Profits T0 


taken between the Reverſal of the Outlawry and the Aſſignment ; (c) for 3 


TR Reverſal it is as if no Outlawry had been, and there i is no Record (e, Vid 13. 


Co. 20, 22. 
If after Judgment in a Scire facias againſt Bail, the Judg nent againſt 
the Principal i is reverſed; {d). this is no Reverſal of the Judgment againſt 64 N. 
the Bail, becauſe it is a collateral Judgment by itſell. 


4e and 
| Sir Joba Key, 
agreed per Curiam, Palm. 187, 301. 8, C. /d) But the Bail may be relieved by As ita 9 ; 
or mens e 11 755 Audita . A 55 ene 23%, rg 
f 133 1 47 3 4 313 | 
5 1 
* 31 ed 4 F 


FE Eſcape. 


| pat e333 


(a) For Ei- 


capes in 
Criminal 
Caſes, vide 
2 Hawk. 


P. C. 128 


to 138. 


* *Eſeape in (0 Civil Caſes, 


I SCAPE in ns, is underſtood, LY any. 3 who being under 


lawful Arreſt, and reſtrained of his Liberty, either violently or privily 


evades ſuch Arreſt and Reſtraint, or Tr Js bone to 905 at ob N del. 


| ant 10 due ne of ne 3 


For the Les Underlandig whereof I ſhall nd 


(4) Where the Partp wall be ſaid to be legallp com: 


mitted, ſo that the ſuffering Him to go K at 1 5 will be 
adjudged an e | 234 i 


And herein, | is 


1. Where the 1 by which he is 1 l 
be ſaid to be ſufficient for that Purpoſe. 234. 

2. Where the Form of the Commitment, or being in 

[qt TAR, ſhall be ſaid to be ne, 23G, 


) What Degree of Liberty, 07 2 going. at large, tal 


be deemed an Eſcape. 237. 


And herein, . 7 - 
1. With what Striftneſs Priſoners are to be ape 2 37 


— 


2. What on this Account ſhall: excuſe the Sheriff, 


Gaoler, Sc. when acting in Obedience: to ſome 
Authority; as removing a Priſoner on a  Habes 
Corpus, Ac. 238. 
3- What by Conſtruction of Law, ſhall . deemed an 
Eſcape, though the "ew" be Rl 1 in Confinement, 


239. 


(C) Df the Difference berween voluntary and negligen 


Eſcapes. 239. 
(D) Df the Difference between an Eſcape on meln 
Proceſs and Execution, 240. 
(E) What Pezſons are anſwerable fot, and to be cbarg: 
ed würd an Eſcape, „„ 


And 


om: 
l be 


SR 1 evi dex 


l Fe e or Tucceoding Sheriff, Warden, We.” 
241. 12 
2. Where Sheriffs,” ana Sc. "their Superiors.c or . g 
puties, are liable at the Election of him who d * ue 
dy the Eſcape. 242. FP Ar 
Where the Party Inj ure Way Bare nis Remedy 
againſt the Perſon leaping And herein of e 
Warrants. 244. 


( De the proper Remedp and Nature of the Anion to 
be brought foꝛ an Eltape. 245. | ; 
(G) Of the Panner of laping the Adion. Aud 8 . 
(H) Df the Party's Defence who lutkered the eſcape 5 

; and ns * ane 790 1 0 N 5 X 


#7 Bra 4 


(A) Where the wat wall be Caid t to 1 b legally t commit- » 


ted, la that the ſuffering Him to go at large bal be ad- We, 
judged an Elcape: And herein, 5 Tat 


* 3 


1, Where the Authority 5 which he is r e fall be cid to be oY 
„A 0 to pits 4 _ ity ew . 1273 a 


*$5 


T ſeems 4 as a ay Ka! a) That DYES a, Seeg ar 
[is Officer, gt wag on in TEA 55 Virtue of mea Authorit . . a tinction is 
Court which hath Juriſdiction over the Matter, that the ſuffering-{uch Per- laid down in 
ſon to go at large is an Eſcape; for he cannot judge of the Faul of the Moor 274. 
Proceſs, or other Proceedings of ſuch Court, and therefore cannot take PY*" 175. 
Adrantage of any Errors in them; hence the Law allows him, in an Action My 3 
dalle Impriſonment, to Plead uch Authority, which will excuſe bim, Nes. 17 b 
though it be erroneous; but if the Court has no Juriſdiction of the Matter, 5 Co. 64. 


then all is void, and ae the Officer not puniſhable for ehe a 3 Jac. 3, 


other ( i. 


Perſon taken up _ ſuch oid Authority 3 => as 
32 41 ; Frys: e A* * 4» 
256. 


und. 100. 101. 3 Mod. 325. Carin. 148, 2 1. 
114. Raym. 1530. 9 "rs. N 11 4; 


FEES} 
141 


"7 Mod. 413. 14 Mod. 4 6, * . 
Cowp. 455- WF iss. 6 


Upon this 6 45 TO TI it MT been adjadzed, Pe; if 4. obtains Judg- Cro, Eliz. 
nent againſt B, and a Year afterwards, without any Scire facias, takes out 188. 
i Capias ad ſatisfaciendum, upon which ; B. is taken, and the Sheriff lets Bull:N. P.6. 
lim go at large ; that this is an Eſcape, for though the Award of the ag 


cha (5) after the Year without a Scire Jaciat, was erroneous, yet the 3 


deeriff could not take ed, for it was eee for * 3 
| him 8. P. ad- 
judged, but 


* — 72 * þ L 3 8 7 . th F » 4 1 N 5 " 8 . - 
7 5 444044 7 © lee e 920 EE nfs i Kt £24 [ E vo . * me 1 11 
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ESCAPE CIVIL CASES. 
tit it him to make the Arreſt, and might have been pleaded by him in an Ago, 
Dow hank 


| Had it been on a Capias ad reſpondend. bearing Tolle in Trinity Term, and returnable in Hilary, becauſe 
N Fe eee ee 


à R izance in Chane the Conuſee ſued ont Exe. 
9 on by n Ce, 2 by Force whe of t 

Meri of and eſcaped; and the Court held, that, though the Capius ad fatifacie, 
Cafe ad- in this Caſe was erroneouſly awarded, yet it was a good Execution for the 


Moor 274 _ ; CV + 8 THIS Itch 51. 1 #4164 DE, 
2 Leon. 84. 8. P. adjudged ; but vide Rol. Abr. 709. Gilb. Exec. 82, 83. Bull. N. P. 66. vel. 
46. which ſecm contrary. | „ 


Salk. 319. 80 Where) in Debt for an Eſcape, it was found by ſpecial Verdict, tha 
Wolf and the Plaintiff had outlawed J. S. after Judgment upon a Capias ad fatifa- 


Mist 20 4d. fued out within the Yepr,, and that two Yearsafter be Outhen b. 


Judged, 


the Plaintiff might have had a Capiat ad ſetisfaciend. without a Scire facus ; 
but this being after the Year, the Queſtion was, whether he could be fad 
to be in Execution for the Plaintiff in the original Action without Prayer; 
and the Court held that he was, though no Prayer was entered, becauſe he 
*Page235 would have been 7 fo, if he had been taken * within the Year ; and here 
* is. ho dn the Plaintiff was Kip Fri: Proceſs at the 
12)rCo.893.2. Exigent, and no Continuance or Scire facias after a Capias Utlagatum, and 
dar?" very Capins Utlagatum, which is ſued at his rd THe Election 
Caſe, ad- of the Body. | CCC 


juoged- | | . 
Bridgm.. 6. Rol. Abr. 810. 8. P. adjudged. 


Rol. Rep. 47 If at the Petition of A. and the Reſt of the Creditors of B. a Commit 
Barnes and fion upon the Statute againſt Bankrupts is iſſned out againſt B. and there. 
Cary, ad- upon the Commiſſioners fit and offer Interrogatories to C. and he refuſes to 
7 34 be examined, and by them is thereupon Committed to Priſon, and the 

1.3123. Gaoler ſuffers him to eſcape; as the Commiſſioners had ſufficient Authorty 
5.C. ad. to commit, and H. was prefudiced by the Eſcape,. he may maintain an Ac- 
ee againſt the Gaoler. j ap bk eo Oh 

ing to Moor, the Action was Debt But how could it be Debt, or by what Means could a 
| Tau bum be neraned? If fuch an Action would lie, which it probably might, 1 ſhould ſuppok 


' LOH of „ | % 23348 J SiO HG 00-0045; hi a 
Lutw. 221 So if there be a Suit in the Eeeleſiaſtieal Court between H. and B. is 
to a3, S which B. is excommunicated, and afterwards taken upon an Zxcommuncca' 
4 5 a capiendo, and ſuſſered to eſcape, A. may bring an Action oy, the Caſe for 
judged, the Eſcape, though it was objeRted that this was a Spiritual Matter, and that 

| A. had other Remedy, as by Writ of Recaption. 1 

Alo upon this Rule, that the Sheriff cannot take any Advantage of ide 
Irxregularity of the Proceedings of a Court which hath uriſdiction of the 
| (9 + Bulſt. Matter, it hath been holden, that (4) if a Nobleman be taken in Execution, 


33 


and the Sheriff lets him go, it will be an Eſcape. Tr 155 
+ $4. de bes the Defendant not being liable to be taken in Execution, and ns Court baving Pow" 
toe award an Execution againſt the Perſon of a Peer, in a Civil Suit? 
„ EE | Upon 


2 * 
* 33 
8 * 
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liable to an Action for the Eſcape of a Perſon taken on a Writ, which iſ- 

ſued out of a Court that had not Juriſdiction of the Matter; it hath been 
(b) holden, that if 4. bring an Action againſt an Officer of an Iuferior (5) Ro. 
Court for an Eſcape, and declares that he —_ an Action againſt J. S. _ go. 
in the Court of King ſton upon Hull, upon an Obligation made at Halifax in ys FY i 
Cum. Embor. (but does not alledge it to be within the Juriſdiction of the and Bara 
Court, and that he obtained Judgment, upon which J. S. was in Execution, adjudged. 
and ſuffered to eſcape by the Defendant; that this Declaration, for Want of 

alledging Halifax to be within the Juriſdiction of the Inferior Court, is in- 

ſyfficient to maintain the Action; for though the Action be in its own Na- 3 
ture tranſitory, yet (e) Inferior Courts being tied down to Matters ariſing (%) So tho: 
wichin their own Limits, they muſt ſhew that they had Conuſance of the a Writ iſſue 
Matter, otherwiſe their Proceedings will be void, as being coram non fudice, out of a Su- 
of which the Officer may well take Advantage. e | N 


Superior Court had not Juriſdiction of the Matter, it will be void, and the Officer may take Advan- 
tage thereof, as if a Formedon iſſue out of the King's Bench, or an Appeal out of the Common Pleas. 
2 Bulſt, 64. && vide 5 Mod. 413. Ld. Raym. 397. 5 Mod. 413. Carth. 234 | 


80 if A. declares that he proſecuted one J. S. in the Court of Ely, upon * Mod: 29, 
a Bond made infra Furiſdictionem, upon which he was in Execution, and 8 
that the Defendant ſuffered him to oldie ; if the Jury find that there was Hot, 8 
ſuch a Proſecution, but that the Bond was not made infra Furiſcdiftionem, the judged by 
Action does not lie; for all that was done was coram non judice, and there- three Judges 
fore no legal Commitment; and though the Defendant in the Court below _—_— 
pleaded Non eft faftum, yet that could not give the Court any Juriſdiftion 8 bs 
vhich it had not originally in the Cauſe. OE, KS pl. 103. 
N e RS a : Ld. Raym. 
111, 230, 346, 424- 2'Ld. Raym. 1555. 9 Mod. 95. 16 Mod. 71. 11 Mod. 7. pl. 1. 50. pl. 20, 
il. Stra- 113, 256, 393, 401, 423, 499, 567, 639. 2 Stra. 873, 901, 951. Barnard. K. B. 354. 
Fitzgib. 263. Salk. 227. pl. 2. 5 Mod. 414. „ 3 


* 2, Where the Form of the Commitment, or being in Cuſtody, ſhallbe *Pagez36 
e whe ſaid to be regular. 33 
8 . 43 N : | 425g 3 3Þ5 44.3 
The Sheriff cannot be charged with an Eſcape, (4) before he had the (% Bro. 
Party in his actual Cuſtody by (e) a legal Authority; and therefore if an #/ape 22. 
Officer, having a Warrant to arreſt a Man, ſee him ſhut up in a Houſe, (e) And 
; g | | i” therefore it 

and challenge him as his Priſoner, but never actually have him in his Cuſ- ſems that 
tody, and the Party get free, the Officer cannot be charged with an (// an Officer 
Eſcape, | 51169-1400 „ naags whoarreſts 
16 eee Car. 5 be charged ith n Ef f letti 3 

ry t 29 Car. 2. c. 7. cannot cha With an Eica Or lettin m go again 
4 Hal DOS Salk. 78. {f) But i an Officer Fay cp arreſt a Perbar that he jor S ARion 
en the Caſe lies againſt him; and hence it hath been adjudged, that if a Cp, ad Satisfaciend, is di- 
reed to the Coroners of a County, and one of them, when he may arreſt the Party, retuſes ſoto do, 
the Plaintiff muſt bring his Action ſingly againſt the Coroner fo refuſing, for this is a Perſonal Lort. 
Mod. 23, 24. See Ld. Raym. 331. 10 Mod. 257, 2. apc A 


z 


But if A. is arreſted; and in the actual Cuſtody of the Sheriff, and af- 5 Co. 89. 
{rwards another Writ is delivered to him at the Suit of J. S. upon the De- Frs Caſe. 
* of the Writ, A. by Conſtruction of Law is Cg) immediately in the 4 ) — wy 

terff's Cuſtody, without an aQtual Arreſt ; and if he eſcapes, the Plaintiff „Wh 

| | | | | may 4-rland have 
( 3 | WF = a Man in 
8 in Northumberland, and the Sheriff himſelf is in London, and a Writ is delivered to him againſt 
ou Perſon, he is in his Cuſtody immediately upon that Writ ; otherwiſe if the Man was out of the 
*unty at the ped of the Writ ; as in caſc the Sheriff was bringing him to mi ler on a Hebea 
Gur, Salk. 273. pl. 6. per Holt Ch. Juſt. - 5 


* 
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may declare, that he was arreſted by vi rtue of che ſecond Writ, which is tbe 
Operation it hath by Law, and not according to the Facr. 
Salk.273-pl. So in Eſcape againſt the Sheriffs of London, the Plaintiff may'declare ( 
6. Fackfm that he levied a Plaint in the Sheriff's Court againſt J. S. being then in the 

py ms Counter, in Cuſtody on a former Plaint levied againſt him 7 S. and being 

2 fo im Cuflody was ſuffered to eſeape; for the Entering the Plaint is of the 
Nature of a Writ or Precept in another Court, upon which the Serjeant at 

| +» Mace arreſts the Party by his general Authority; and therefore by entering 

— mme Plaint, and charging the Defendant in the Counter, be is in actual Ci. 

j —T ü ¼ↄĩ 
2 Show. 17. If A. declares againſt the Marſhal of the King's Bench for the Eſcape of N 
pl. 10. a Priſoner, (e) formerly in the Fleet, that he, virtuie Ire vir de Habeas Cpu, 

Baurne and directed to the Warden of the Fleet, was, debito modo Commiſſus to the King's (a) 
Cooling, ad- Bench; this will not be ſufficient,” without alledging an actual Commit. ns 


. ee ment, for he cannot be committed on-a Habeas Corpus, and tlie debito mb 4 
„ oay 3o  s BET a mul 
cos dingly. | | | Es: CCC 
(e) If A. obtains Judgment againſt B. in Z. R. and alſo another Judgment in C. B. upon which he is | 
taken in Execution and committed to the Fleet, and afterwards he removes himfelf to the Marſbul/e 7 
by Habeas Corpus cum cauſa, if the Marſhal ſuffer him to eſcape, he is liable to both. Debts, Dyer 132. ſons 
b | | : „„ Ms: out 
Oro. Jac. If by Habeas Corpus the Body of FJ. S. together with a Plaint entered or 
203: . | 177 him in the Court of Norwich, be removed before the Chief Jullice 
2 and of B. R. who upon the Return of the Writ accepts Bail, the Acceptance of 
Bail, tho? before the Filing thereof, is a Diſcharge of the Prifoner ; and | 
though afterwards a Prucedendo ſhould be awarded, yet the Sheriff cannot be B 
charged with the Eſcape. Rs ti ren hen the / 
Salk. 272. Tf a Perſon out upon Bail renders himſelf in Diſcharge of his Bail, and E 
pl. 3. a Neaditit fe is entered in the Judge's Book, and a Committitur filed in the « fel 
5 TR ver. Office, and the Priſoner afterwards eſcapes; yet if no Notice was given the « tg 
* Marſhal of ſuch Render, nor any Entry made of the Commitment in his WW * thi 
*Page237 Book, the Priſoner ſhall not be deemed in Cuſtody ſo as to charge * tle WW * 3: 
Marſhal with an Eſcape ; but it ſeems this Matter cannot be inſiſted upon f 
after Trial. Mod eo rnb 3 og to ar} 5: brad * fai 
Sid. 220. It hath been held that entering a Committitur upon the Roll was not WW © ha 
2 77 4 ſufficient Evidence to charge the Marſhal with an Eſcape, without proving 4 on 
Jad. an actual Impriſonment ; but that proving the Party to be actually in Friſon, N of 
ttmouggh there be no Entry made in the Marſhal's Book (without which be . Cor 
wy pretends he knows, not how to take Charge of them) is ſufficient. © but 
And now for the greater Security of Creditors, and the better to enable or 
them to prove the actual Cuſtody of the Priſoner, by the 8 C 9 V. 3. c. her, 


27. it is enacted, * That if any Perſon, defiring to charge any Perſon with 
@ any Action or Execution, ſhall deſire to be informed by the Marſhal or 
„Warden, or their reſpective Deputy or Deputies, or by any other Keeper 
% or Keepers of any other Priſon or Priſons, whether ſuch Perſon be a N, 
« Priſoner in his Cuſtody, or not, the ſaid Marſhal or. Warden, or ſuch 
other Keeper or Keepers of any other Priſon or Priſons, ſhall give a true 
% Note thereof in Writing, to the Perſon ſo requeſting the ſame, or to his „But 
« lawful Attorney, upon Demand, at his Office for that Purpoſe, or, in iI 
« Default thereof, ſhall forfeit the Sum of 5ol. and if ſuch Marſhal or Her bro 
% Warden, or their reſpe&ive Deputy or Deputies, exerciſing the ſaid Of- 
« fice, or other Keeper or Keepers of any other Priſon or Priſons, ſhall 
« give a Note in Writing, that ſuch Perſon is an actual Priſoner in his ct 
their Cuſtody, every ſuch Note ſhall be accepted and taken as a ſull- 
« cient Evidence, that ſuch Perſon was at that Time a Priſoner in act 


* Cuftody,” i 
(B) What 
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(B) What Degree of Libertp, or going at large, ſhall be 
he deemed an Eſcape : And herein, | 
ng %%%ͤ ln ins | 0 0 


* VERY Perſon in Priſon by Proceſs of Law is to be kept in ſalva&& ( a) Plow. 36. 
975 k arda Cuſtodia, in order to compel them the more ſpeedily to pay their 3 Co 4% 


de, and make ſatisfaction to their Creditors. e 
. . RL oo a 
pur, (e) And by Weftn. 2 cap. IT. Carceri mancipentur in ferris, which my Lord Cate ſays, was enacted 


in order to oblige them to a more ſpeedy Compliance with their Duty. 3 Co. 44. a. and 2 Inſt. 381. 
in his Comment on this Statute, he ſays, that though Priſoners, if need require, may now be kept in 
lrons, yet that it could not be done by the Common Law.—And Co. Lit. 260. a. he ſays Impriſoament 
muſt be C»flodia & non pena, for Carcer ad bomines cuſtediendos non ad puniendes dari debet. TONE 


Therefore if the Sheriff or other Officer who hath the Cuſtody of a Pri- Rel. Abr. 

ſoner, either bail him when he is not bailable by Law, or ſuffer him to go 2 3 
out of the (5) Limits of the Priſon, though with a Keeper, and for ever ſo pi 

. o * x f 36. 

dort a Time, it is an Eſcape. | | | 5 
ou ber dee Limits ef the Fleet Priſon, 1 


But the Law and Proviſion made by We/ftm. 2. cad 11. being eluded by 
the Acts and Contrivances of Sheriffs, and other Keepers of Priſons, by the 


, and 85 9 V. 3. cap. 26. it is enacted, That all Prifoners, either upon Con- 
in the « tempt or meſne Proceſs, or in Execution, who are or ſhall be committed 
n the to the Cuſtody of the Marſhal of the Ling: Bench Priſon or Warden of 
in bis WY © the Fleet, ſhall be actually detained within the ſaid Prifons of the King's 


* Bench and Fleet, or the reſpective Rules of the ſame, until they ſhall be 
from thence diſcharged by due Courſe of Law; and if at any Time the page 238 
* ad Marſhal or Warden, or any other Keeper or Keepers of any Priſon, 


as not “ ſhall permit and ſuffer any Priſoner committed to their Cuſtody, either 

roving “ on meſne Proceſs, or in Execution, to go or be at large out of the Rules 

Priſon, of their reſpective Priſons (except by Virtue of ſome Writ of Hakeas n. 
* Corpus, or (c) Rule of Court, which Rule of Court ſhall not be granted, (e) The in- 


© but by Motion made, or Petition read in open Court) every ſuch going tent of a 


enable “ or being out of the ſaid Rules ſhall be adjudged and deemed, ' and is Day-rule is, 
3. ch. “ bereby declared to be, an Eſcape. e Ll F. thatthe Pri- 
Mn with | | 5 Heme 5 rs 
1 v Wfmirfler- Hall, and by Indulgence they have been allowed to go to any of the Inns of Court, to 
Ke 


walut with their Counſel or Altornies; but ſuffering them to go on' their Pleaſure, as to a Play- 
bole, Ur. is an Eſcape. 2 Show. 298. pl. 300. | {# | 


— 


— _ — 


r to he dan at hie Time Priſoners who have/Day-iuley, go wherever they pleaſe, and their Creditors in 
Fricral voluntarily ſubmit to it, ſuppoſing they lave a Right; and few. Juries, if Actions of Eſcape 


r{hal or Fc brought, where Priſoners were out by Day-rule, tho* on Pleaſure, not Buſineſs, would give a _ 
aid Of- Jadict againſt the Marſhal, or the Warden of the Fleet, as it would be morally impoſſible for them 

, ſhall WF d every Priſoner, during the whole Courſe of the Day, | 

a ſufſi- 

n actull 

What ig 2. What 


n n A 9 
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I 
ubjed 


Hate Chief though he appear at the Return of the Writ ; for the Writ only impower 
Baron, ani the ler to e pm directly to the Court, and if he gives him 5 1. 
Court. berty in the mean 1 5 

Mod. 116. So where a Habeas Corpus ad (c) Teſtiſicand. was directed to the Marſtal 
Meſedl's to carry one Reynolds to the Aſſiſes at Wells in Somerſetſhire, who after the 
Caſe. 80 Aſſizes was ſaffered to go ſixty Miles beyond Hells, and though he returned 


Rude again to the Aapſbal, yet it was held an Eſcape. 


und the | | by | 5 ThE 
Plaintiff had a Verdict for 6200“. 3 Keb. 505. 8. C. Ld. Raym. 241, 399. 2 Ld. Raym. 789. 
6 Mod. 78. Comyns 422. pl. 199. 554. pl. 231. 2 Ld. Raym. 1574. 2 Stra. 882. 8 Mod. 120. 
10 Mod. 394, 395, 396. 11 Mod. 3. pl. 17. 4, 50. pl. 20. 51. pl. 4. 69. pl. 15. 79, 93. pl. 1. 2 
1.4. Raym. 1207. Ld. Raym. 424. Salk. 272. pl. 2. 5 Mod. 414. 12 Mod. 31, 227, 230, 88; 
634. (c) If J. S. is in Execution, and a Habeas Corpus ad Teftificandum.is directed to the Gaoler, who, 
according to the Command of the Writ, carries the Priſoner to give his Teſtimony; this is an Eſcape, 
Sid. 13. ſaid by Tzvj/den to have been adjudged by all the Judges. 2 | 8 


„ So if the Gaoler carry him round about (d) a great Way for the Accon- 
Ms Hal. dation of the. Priſoner, it is an Eſcape 3 Aon bur rote ner bring hin 
(4) ors he the direct Way for fear of being reſcued. Wo AY Lt 
is to-bring 55 5 e | 
him in convenient Time, and convenient Way; and this is to be j of by the 5 
Cro. Car. 14. Dalt. Kent gr. * 1 _ | m— 5 TO Ives 
3 Co. 44 Alſo it hath been adjudged, that if the Sheriff hath one in Execution, 
> th and a Habæa Corpus iflues'to have his Body in Court fuch a Day, and beforc 
the Return of the Writ the Sheriff brings the Priſoner to an Inn in Snithſcli 
in his Way to Veſiminſter, and the Priſoner of his own Head goes without 
any Keeper to Southwark, and next Morning returns again to the Sberif, 
ſo that at the Return of the Habeas Corpus the Sheriff delivers the Priſoncr 
1 into Court, this is no Eſcape. | IS 
Dalton She- As the Sheriff muſt be careful that he does not give the Priſoner mor: 
riff 486. Liberty than by Law he ought to do, when he acts in Obedience to a lau- 
ful Authority; ſo he muſt take Care that he does not let him go at large 
| Colour of a void Authority. | | 
Dyer297.a. Therefore if one in Execution at the Suit of the King and a private Pc: 


Rol. Abr. ſon be, by Warrant from the Lord Chancellor or Treaſurer, ſuffered to gf 


Log. S. C. at large with a Keeper, in order to collect the Money due to the King 

Page 239 * this is an Eſcape, as to the private Perſon, although he return again 
Priſon ; for the King himſelf cannot licence one in Prifon to go at lage 

Oro. Eli . with a' Keeper. ; þ | * 

893. So where the Sheriffs of York pleaded, that they let the Priſoner go 

* "Colfen ver, large by Virtue of a Writ of Privilege directed to them from the Counct 

1 and of Tori; and it not appearing to the Court, that the Writ was a . 


c 


1 Salk. 272, FIC 
273. 
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| Warrant for that Purpoſe, or that the Council of York could/in fuch Calc vii Tit. 
- diſcharge a Priſoner, the Plea was held ill. Privilege. 
5 If an Act of Parliament is made for the Relief of confined Debtors, and gays. 27s) 

purſuant thereto the Juſtices of the Peace are enabled to diſcharge ſuch-and pl. $7 % 
ſuch Priſoners, if they authoriſe the Sheriff to diſcharge a Perſon that es * VOL "aus 
not come within the Deſcription of the ng and he lets the e go at 


barge, it will be an Eſcape.” | 


. Nane SE. ing, ef ane \biiget 9s obey rhe Ondr eſe Juli, 


F or ”— 
ape, What Conltruftion of Law ſhall be deal an Ee, — the 
. *. wy Party be Rill i in ge e . ee gh 
ö TH a ; 4 
The Marſhal 1 che King's Bench 8 ſued to Judgment, if he be af. gtyl 
e terwards taken i in Execution, he can be committed to no 908 Priſon but — 
rt 


the Marſbalſea ; and if he is committed to that Priſon whereof he is | Keep & vide N 
er, without ſecuring the Priſoners there firſt, it will be an Eſcape in Lay % ton 3 
of all the Priſoners. 

If a Woman Warden of the Fleet Priſon marries her Priſoner, or if a Plow. 17. 
Sheriff, fe. marries a Woman i in Execution with him, i in either Caſe it wil 
be deemed an Eſcape in Law. 


. Execution, if the Sheriff ſuffer one of them to eſcape, he ſhall be anſwerable 80. 
for the whole Debt, though he hath one of them till in Cuſtody. (5) So.if Ba- 
- ron and 


feme are taken in Execution, if the Tam eſcapes, the Sheriff ſhall ia the whole _— though 
he Baron get in Arat. Rol. Abr. 8x0. Cro. Jac. 657. 8. P. 


By the 8 & 9 W. z. cap. 27» it is enaQted, «© That if the Marſhal or 
Warden for the Time being, or their reſpective Deputy or Deputies, or 
« other Keeper. of Keepers of any other Priſon or Priſons, ſhall, after one 
„ Day's Notice in Writing given for that Purpoſe, refuſe; to ſhew any Pvi- 
ſoner committed in Execution to the Creditor, at whoſe Suit ſuch Pri- 
« ſoner was committed or charged, or to his Attorney, every ſuch Refuſal 
« ſhall be ic to be an Ne MY 


©) Of the mee ge an eee 


Aren Ektapes. 
a l e was Naa held, that ſues the Sheriff ſuffered a N in e Leon. 73. 
te Per. ton to make a voluntary Eſcape, the Priſoner was in ſuch Caſe abſolutely Aruadellayd 
" g licharged from the Creditor, and that the Right of Action was intirely Hyiban. 


ere againſt the Sheriff, who by means of ſuch OR dane 1 Hob, 202, 
t delido. 


Sheriff of 
Be s Cate not Laws TD or bp 1 = af ah; & of 244.0] 


* But the latter Reſolutions hawk dam contra 8 it "I bein {e) * Page 249 
aged, that ge a e rr a ene 105 e, _ agg might a 320. 
have 


* Ou. e ack de: Judges, appointed Wen Aa, eg ee 


If a Man hath Judgment againſt two (3) Perſons, and both are taken in Rol. Abr. | 


. avg oo Ro OO EE IE” 


$A T 


EFF 


-Fitzgib. 265, Mod. 194. Compton and fil. 2 Lutw, 1264. Sudal and Witham, 


e R | 
7 


N : = by 2 "5 * 5 4 > 49 * . 5 ; : WE 
Ulenſenand have a new Action of Debt or Scire Jacias quare eæecutionem non againſt th 
Butler. Priſoner. | 1 A 5 "5 „„ 7 I | bY Hig FIT 
„ „ TEES CFE, . 15. 1 e eee ee eee „ 
Buxton and Home, 2 Mod. 136. Baſſet and Salter, Vent. 269. 2 Jon. 21, 22. 2 Ld. Ram. 783 
927, 1028. 6 Mod. 78. 2 Salk. 626. pl. 7. 6 Mod. 95. Caſ. temp. Talb. 222. 2 Stra. got, 


— 


0 3 


Alſo the Statute 8 & 9 V. 3. cap. 26. hath taken away all Diſtinction 
bdetween voluntary and permiſſive Eſcapes with regard to the Plaintiff's Re. 
medy; for thereby it is enacted, That if any Priſoner, who is or ſhall be 
% committed in Execution to either or any of the ſaid reſpective Priſons, 
* ſhall eſcape from thence by any Ways or Means howſoever, the Creditor 
% or Creditors, at whoſe Suit ſuch Priſoner was charged in Execution at 
e the Time of his Eſcape, ſhall or may retake ſuch Priſoner. by any ney 
« (Capias or Capias Satisfaciend, or ſue forth any other Kind of Execution 
«© on the Judgment, as if the Body of the Priſoner had never been taken in 


Execution.“ 


Carter 212. But yet there remains a Difference as to other Purpoſes between Permiſſion 


& vid the and negligent Eſcapes ; for if a Sheriff ſuffer a Priſoner voluntarily to go at 


Authorities large, the Sheriff cannot retake him even upon freſh Suit; and if he does, 


* 


ſabra. the Priſoner may have an Action of Treſpaſs againſt him. 

. If the Marſhal of the King's Bench or Warden of the Fleet, or any other 
Carter 212. Who hath the Keeping of Priſons in Fee, ſuffer a voluntary Eſcape, it is a 
10Mod. 74, Forfeiture of the Office. 5 

108, 209. 44 5 SE 

Fitzgib. 186, 293. Ld. Raym. 424. Salk. 27% pl. 2. 5 Mod. 414. 


And now, by the 8 9 V. z. cap. 26. a further Penalty is added, which 
enacts, That if any Marſhal or Warden, or their reſpective Deputy or 
«« Deputies, or any Keeper of any other Priſon within this Kingdom, ſhall 
« take any Sum of Money, Reward or Gratuity whatſoever, or Security 

| « for the ſame, to procure, aſſiſt, connive at, or permit any ſuch Eſcape, 
and ſhall be thereof lawfully convicted, the ſaid Marſhal or Warden, or 
their reſpective Deputy or Deputies, or ſuch other Keeper of any Priſons, 
s as aforeſaid, ſhall for every Fas Offence forfeit the Sum of 500/. and 
40 ewe Office, and be for ever after incapable of executing any ſuch 
60 O e.. 5 N f N IT , 


(D) Df the Difference between an Eſcape on meſne Pro- 
e . ceſs and Execution. 140 1 


Lab F the Sheriff ſuffer a Perſon exceed on meſne Proceſs to eſcape, an Ac- 
2 Rol. Abr. tion lies againſt him at (a) Common Law, from the Delay and Prejudice 


Nas and which the Party ſuffers thereby. 
Lum 


Moor 852. Cro. Eliz. 623, 652, 868. Bull. N. P. 65. Cro. Jac. 280. (a) And by the exprev 
Words of 8 & 9 W. 3. c. 26. | 3 5 


2 Rol Abr. But there is this Difference between an Eſcape on meſne Proceſs, and 
807. Execution, that if the Sheriff arreſts a Perſon on meſne Proceſs, and be 
us Rep is reſcued by F. S. he may return the Reſcue, and ſuch Return i 
288, good, and no Action of Eſcape lies againſt him after ſuch Return; 
3 Ley. 46, but the Court will iſſue Proceſs againſt ſuch Reſcuer, or fine him; 1 2 


* 


S6 4E 1 CIVIL CASES. 


* this Caſe, though Yew! rt may, yet be is not obliged to raiſe the Poſe "Page 4 : 


Comttatus. | 
But after an Arreſt on a Capial ad Toi the Sheriff cannot return 3 | 


a Reſcue, for in ſuch Caſe the Sheriff is gr] to raiſe the P E Comtlands $02. videtha 
ir needful, and therefore, if he return a Reſcue, an Action 0 Eſcape lies, Archer 


or a new _ (a) an the Return of an ineffectual Execution is as none. Supra. 
| | #25 -.- (8g) V0 
Eo Car. 240, 255. Rol. Abr. 904. 8 Co. . 


Alſo up a an 3 on che Proceſs, the Sheriff is eblgedd to ke Bail 2Mod. 157. 


by the 1 5170 5 23 H. 6. cap. 10. therefore if the Plaintiff declares, that the eee 
ar. 0 


Defendant being Sheriff of T. did arreſt J. S. at the Suit of the Plaintiff, ud 
judged. - 
and afterwards did ſuffer him to go at large; and the Defendant pleads the , 425, 722. 
Statute, and that he took good and ſufficient Bail; and the Plaintiff replies Ld. Raym, 
| and 5 that the Defendant took good and ſulficledt Bail; this Action 904, 1364. 
does not lie; for guoad the Plaintiff the Sufficiency of the Bail is altoge- 258 Raym. 
ther immaterial, it is for the Security of the Sheriff, and if the Party does : aer "ths 


proceed. againſt the Sheriff by Wa 4 Amercement, and leave the Sheriff Gilb. aj 
to take his Advantage againſt the Bail, * _ \s ae 
Stra. 479. Anon. Barnes 80. 2 e wo Mod. 227. See Commrn's 422. * 199. $54. pl. 
231. 12 Ld. Raym. 1574. 2 Stra. 882. Will. Rep. 180 10 Mod. 283, ages C. adjudged, 
Cro. Eliz. 8 Ä 8. P. IT 


not appear, the he Sj need not take an Aﬀiignment of the Bail-Bond, but 264. pl. 14. 


* The 21 4 is, if Plaintiff Ms not like the Bail to the Sheriff + to rule 5 Sheriff, to return 
| the Writ, who having returned a Cepi Corpus, then to rule him to bring in the body, which on 
produces good Bail, or | Payment by the Sheriff to avoid an Attachment. ; 


(E) What Perſons are anſwerable for, and to be charged | 
_ with an Eſcape; And herein, 


Of the preceding or ſucceeding Sheriff, Warden, Sc. 


Wu HERE a new Sheriff is appointed, his Predeceſſor ought to W Hob. 266. | 
over by 5 Indenture all the Priſoners in his Cuſtody, charged with 2 Rol. Abr. 


their reſpective ecutions; for the Priſoners, until they are turned over to 87. 


the new Sheriff, remain in the Cuſtody of the old Sheriff, and if he omits 9 1 7 115 


to deliver them over, every Omiſſion will be deemed an Eſcape, wherew ith $116. 70. 


he will be e A Leon. 54. 
a ; 4 Co. 72. 
(5) See the Form therddl, Dalts Sheriff 18. 


As where one Ager was ſeverally in Ezeoutida + in the Cuſtody of the 3 Co. * 
Defendants, then Sheriffs of London, as well at the Suit of A. as at the #*/ 
Plaintiff's Suir, and the Defendants at the End of the Year delivered over Cale. 
the Body of Buſtard to the new Sheriffs by Indenture, wherein the Execu- 
tion at the Suit of A. was mentioned, but the Exccution at the Plaintiff's 
ut was omitted, and afterwards Bufard, in the Time of the new Sheriffs, 
taped; and it was refolved by the whole Court, that the Defendants 
being the old Sheriffs ſhould be N with this ys ne for that the old 

Vox. II. : Sheriff 


i ee eee 


- D rr , 
P F 


| 3 Keb. 
S. C. 
"ne by. fo intirely diſcharge the Execution, that the Priſoner could not he retaken, 


' Grow ver]. Marſhal was ſuffered by him voluntarily to eſcape, after which he returucd 
Sera. 42.3- 


cl, 554» 788. 773. Noy 69. 3 Mod. 146. Comb. 95. 


£ N ; = 


« : 4 $ 
«a * = be; : „ nf 


ſack __ Executions wherewith any Perſon was charged in their Cuſtody. | 
Wand only; or by fone Note in Writing under the old Sberiff's Hand, or under the Hand of his 
Under-Sheriff, and nerd not be by Iadenture, unleſs the new Sheriff require it. Mane 689. Duk. 
Sherilf «6: Oro. Jac. 588. pe EI 4 0 e 


page 242 But if the Sheriff dics durin his Shrievalty, the new Sherif, as ſoon 


3 O. 72. as he is appointed, mult take Notice of all Perſons in Cuſtody, and of the 
ſereral Exccutions with which they are charged; and this he muſt do out 
olf Necellity, for there being nobody to inform him, he muſt himſelf takt 1 
Notice hereof at his Peril. | . | 8 


21er. 10 F. S. being in Execution ia the Fleet ; was ſuffered to make a roluntary 


2 

Leathat and Eſcape, after which he returncd again to the Ne,; and the Defendaat beine WW +: 
Lenhet, ad made Warden in the Place of the former Warden, J. S. was turned over 
487. with the other Priſoners, and afterwards ſuffered to eſcape ; and the Quettion 
was, whether the voluntary Eſcape ſuffered by the former Warden did nat 


4 ge, nor judged in Execution, by Law, even tho? he ſhould yicld himſelf to it; 
Pierce. SP. nd it was beld, that it did act, and that the ſucceeding Warden ſhould be 


Caſc of the x i 

Sheriff of Ef:x in Hob. 02. {ane 239. C.) cont. denied to be Lau | 

EMod. 233. So in the Caſc of one Grant, who being in the Cuſtody of the former 

oper voluntarily to Priſon, and being found in Priſon, the ſucceeding . Marſhal 
detained him; and in an Action of falſe Impriſonment brought by him, 
the Court held that he might, and that if he had ſuffered him to go at large, 

it would have been an Eſcape. | | 


2. Where Sheriffs, Wardens, &c. their Superior3 or Depmtics, are liable, 


at the Election of him who 4s injured by the Eſcape. Sherj 
Where one bath the Cuſtody of a Gaol of Freehold or Inheritance, and . 5 
commits it to another Perſon, who is inſufficicat, the (5) Superior is an- ahh 
(5) But in ſwerable for all Eſcapes ſuffered by his Inferior ; but if the Inferior be Wii: «9, 
what Caſes ſufficient, the Action muſt be brought againft him, and not againlt the 7. 
at Common LL | | | 
Law, and Superior. 1 | Ob 
upon the 8 5 But 
Statute of . 2. cap. 1 f. the Rule of Rpondeat Sigperior will hold, wide 2 Inſt. 382, 466. 9 Co. puts in 
98. 2 Jon. 60. 2 Lev. 1 538. Vent. 314. 2 Mod. 119. 21d. Raym. 4560. 10 Mod. gs. who-ef 


31 Mod. 3. pl. 17- 4. pl. 19. 93-pl. 1. 2 1d. Raym. 120). Holt. pl. 11. 3 Keb. 591, 656, 


Alſo by the 8 9 . 3. cap. 26. it is enacted, That the Offices af 80 if 
44 Marſhal of the King's Bench Priſon and Warden of the Fleet, ſhall be 
« executed by the ſeveral Perſons to whom the Inheritance of the Priſos, g Ad 
« Priſon-houſes, Lands, Tenements, and other Hereditaments of the ſad 
« Priſons of King's Bench and Fleet, or either of them, ſhall then belong 
© gr appertain reſpectively, in his or their reſpe&ive proper Perſon or Per- 
4 ſons, or by his or their ſufficient Deputy or Deputics, for which Deputy 
6 or utics, and for all Forfeitures, Eſcapes, and other Miſdemeanon f aft 
4 jn their reſpective Offices by ſuch Deputy or Deputies permitted, ſuffer WW 
« ed or committed, the ſaid Perſon or Perſons in whom the aforeſaid Ia If a ( 

4 heritances reſpectively are, or ſhall then be, ſhall be anſwerable, and the 
% Proſits and abneſaid Inheritances of the ſaid ſeveral Offices ſhall be ſe- 
ok - | | ce 


a y 


w.; 
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7 queſtered, ſeiſed or extended to make Satisfaction for ſuch Forſeitures, 
« Eſcapes or Miſdemeanors reſpectively, as if permitted, ſuffered or com- 

« mitted by the Perſon or Perſons themſelves, or either of them, in whom 
« the reſpeRive Inheritances of the ſaid Priſons ſhall then be.. _ 


* 


j Note, By 27 Geo. 2. c. I7, the Power of appointing the Marſhal of the King's Bench is re veſt· 


ed in the Crown. 


If the (a) Bailiff of a Franchiſe ſuffer an Eſcape and be inſufficient, the , Brownl. 
Lord of the Franchiſe ſhall anſwer for him. 50. per 
| | | | e totam Cur. 
2 Lev. 160. S. P. (3) If his Deputy ſuffers an Eſcape, he ſhall anſwer for it himſelf. Lit. Rep. 
33. per Curiam. 13 | Te, 7 5 4 : a 


3 — 
—— _. * N 
— — * — 5 


That is, if he is ſufficient; otherwiſe the Perſon appointing him, 

If a Gaoler, who is-the Sheriff's Servant, ſuffers a Priſoner to eſcape, *Page 243 | 
the Action mult be brought againſt the Sheriff, not (a) againſt the Gaoler ; 2 Lev. 2 
for an Eſcape out of the Gaoler's Cuſtody is by Intendment of Law an Eſcape Jon. 62. 

1 , 2 Mod. 124. 

out of the Sheriff*s Cuſtody, for by the 13 E. 3. cap. 10. Sheriffs are to put (a) Vide $. 
in ſuch Keepers of Gaols as they ſhall anſwer for. gs Mod. 414, 

: | EPS . ; 416. 
LI. Raym. 424. Salk. 272. pl. 2. where > ſaid in general, that Gaolers are lia ble for Eſcapes; 
but the Queſtion being there touching the £ſcape of a Perſon committed for a criminal Offence, 
muſt be underſtood of Eſcapes in thoſe Caſes, for which whoever dz ficto occupies the Office of 
Gaoler is liable to anſwer; nor is it material, whether his Title to the Office be legal or not. Hale 
b. C. 114. 2 Rok Rep. 146. 2 Hawk. P. C. 135. vide Hard. 29 to 35, that where Actions 
for Eſcapes are ſaid to lie againſt Gaolers, ſuch abſolute Gaolers are intended, as Writs are directed to. 


EB AE Rnd EARS 


80 an Arreſt by the Sheriff's Officer is in Judgment of Law the (5) 
lame as if the Arreſt were by the Sheriff in Perſon; and if ſuch Officer 5 Co. 80. 


Lable, WH ſuffer the Party arreſted to eſcape, the Action mull be brought againſt the N 
dheriff. . * ED (6) Al 

: CE ng Be” | : RD though in 
i Law the Cuſtody of the Bailiff he the Cuſtody of the Sheriff; yet the Sheriff cannot return, that 
'y and ſuch a one was in his Cuſtody, and reſcued out of rhe Cuſtody of his Bailiffs, becauſe of the Repuy- 
15 au- nancy; but he may return, that he was reſcued out of his own Cuſtody, although he was never in 
jor be us actual Cuſtody, or out of his Bailiff's Cuſtody. 2 Salk. 586. pl. 2. & vid: Sid. 332. 2 Jon. 

alt the 197. | 85 8 ; 1 „ 


But if the Sheriff directs his Warrant to his Bailiff, and afterwards J. S. Cro. Eliz, 
puts in his own Name as ſpecial Bailiff, and thereupon arreſts the Defendant, 747. 
vho eſcapes; here J. S. ſhall be only chargeable, and not the Sheriff, be- Oalk-Sheriff 
44 Defendant was never in the Sheriff's Cuſtody, but only in thes 

ultody of J. S. 5 1 | | 
80 if a Writ comes to the Sheriff, and he makes out his Mandate to the Rol. Abr. 


fices of = a 8. am: 

Buliff of a Liberty, who takes the Party, and after ſuffers him to eſcape, “ PF. 5 

U be a Y | Yo f * 1 PSE, » Afoade' 

os Attion, les. againft the Bailif, of the Fracchiſe, and nog agaialt than wt 
the ſaid Heriff. N i 


| : 5 5 Noy 27. 
do where a Capias ad Satisfaciend. was awarded to the Sheriff of Berk Cro. Elia. 


2 — varreſt J. S. who then was in Cuſtody of the Mayor and Burgeſſes of V. 26. 

Depury i" thereupon the Sheriff made a Warrant to the Mayor, c. to take him, 

meabom Es afterwards they let him eſcape; and it was clearly held, that the = 
Cuffer- or, Se. and not the Sheriff, were chargeable with the Eſcape. _ | 

Caid Ia: Ha Capias iſſues againſt 4. out of the Sheriff of London's Court directed Rol. Abr. 


b one of the Serjeants, who arreſts 4. and lets him eſcape before be wt 14 

arried to the Counter, the Serjeant, in this Caſe, and not the Sheriff, Page 

hargeable with the Eſcape, for = Sheriff is Judge of the Court, and Sid. 318. 
. a: 5 2 8 not 8. P. 
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eſcaped thereout, the Sheriff would then be anſwerable, as Gaoler or Keeye 
of the Counter. : Tu ; 


K# & 


Arreſt ; and the Sheriff is the Officer of the Court of King's Bench, and 
+1 onde —T! 2; ina dann pk OY 
Cro, Eliz. If upon a Plaiat levied in the Court of B. before the Bailiffs of N. ac. 
743- _ cording to the Cuſtom there, a Warrant is directed to the Under-Buliffs to 
2 7 dee take J. S. ta quad habeant Corpus cjus coram Ballivis ad prox” Curiam, and 
adjudged. the Under-Bailiffs take him and commit him to the Priſon ſub Cuſlodia of 
the Gaoler of the. Priſon of B. if they have him not at the Day, Cc. a 

Action lies againſt them, and not agaiuſt the Gaoler ; for there was no 
Commitment to him by any lawful Authority, and that Cuſtody the Gacker 

| had was only as a Servant to the Under-Bailiffs. | 
page 244 A Priſoner in Wood-firect Counter upon meſne Proceſs on a Plaint levied 
Carth. 145. againſt him, c. eſcaped, whereupon the Plaintiff brought his Attion 


D and gainſt both Sheriffs of Landen; and, upon a Demurrer to the Declaration, 


the Plaintiff had Judgment; and it was reſolved, that though the Plaint was 
+ levied before the Defendant was in his Court, and the Priſoner eſcaped out 
of his Counter, yet that both Sheriffs had the Cuſtody of the Priſoners in 
both Counters; and by Conſequence the Action was well maintainable againſt 


Co. Eliz. If there are two Sheriffs of the ſame Place, and an Action of Eſcape is 


l ver. brought againſt them both, if one of them dies, yet the Writ ſhall not 
ſus Ihe She- atate ; for it being in Nature of a Treſpaſs, and (a) merely Perſonal, the 
riffs of the Party can only have Remedy againſt the Survivor. F | 
City of Tor. | 5 l „ 7 1 
() That no Action lies againſt the Executor or Adminiſtrator of a Perſon who ſuffers an Eſcape, 
becauſe it is a Perſonal Tort, and comes within the Rule Alle Perſonalis moritur cum Perſona, vid 
Dyer 271, 322. Jon. 173. Noy 87. Latch. 167. Poph. 137... Vent. 31. 6 Mod. 125-6. 
LA. Raym. 36, 40. Fitzgib. 265, 266. Will. Rep. 687. 10 Mod. 95. 12 Mod. 71. Salk 


\ 


12. pl. 2. 4 Mod. 403. | 


+ By 8& 9 W. z. c. 11. f. 7. the Death of one Plaintiff or Defendant, where there is another 
fox diving, not to abate the Suit. le | 3 


3. Where the Party injured may have his Remedy againſt the Perſon 
WY eſcaping, and therein of Eſcape Warrants 


It has been already obſerved, that if the Sheriff ſuffers the Priſoner vo- 

_ luntarily to eſcape, that the Party at whoſe Suit he was in Cuſtody may, 

notwithſlanding, ſue out any new -Execution againſt the Perſon eſcaping; 

for it would be unreaſonable that he ſhould be allowed to take Advantage 

of his own AQ, or that the Creditor ſhould be compelled, whether he wil 

vo no, 15 take his Remedy agaiuſt the Sheriff, who may die or become in- 
lolvent. | 18 8 ; 


$ It is put out of Doubt by the Stat. 8 & 9 W. 3. c. 26. which vide ante 249. 


Salk. 71. Therefore where to a Scire facias quare executionem non upon a Judgment 
II. I. the Defendant pleaded, that he was Re arent Execution by a Gaps 
Fr * ad Saligſac. upon the ſame Judgment, and the Sheriff ſuffered him to eſcape, 
(b) Show to which Eſcape the Plaintiff then and there conſented; and this was bed 
| . EP i | TC +h 
274.8. P. ad- an ill Plea; for the Aſſent (5) ſubſequent will not make it an Eſcape _ 


— 
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the Conſent of the Plaintiff, and therefore he bas either bis Remedy againſt judged an — 
the Sheriff, or may retake the Party. | | © the like 


But if (a) a Man in Execution upon a Judgment for Debt or Damages Plen. "1 
oy be delivered out of Execution by the Sheriff or Gaoler who hath him in 1696 . 
n to ; G | - . e e 7. 
re Execution, with the (5) Aſſent of him at whoſe Suit he is in Execution; and Au- 
hs and after by Colour of this Judgment he takes him again and puts him in de, ad- 
Priſon, an Audita Querela lies upon this Matter, and thereupon he ſhall be Jadged. 


i EE 8 conſents 

that one Defendant only ſhall be delivered out of Execution. Style 387.—So if he conſents that 
one of the Bail ſhall be delivered out of Execution, he ſhall not take the other. 2 Leon. 260. 

(5) Where the Conſent was only, 7 he ſhould come to a Tavern out of the Rules. Style 117. 
Where one was in Execution id the Kiny's Bench, and ſome Propoſals were made to the Plain- 

tif in Behalf of the Priſoner, who ſeeing there was ſome Likelihood of an Accemmodation con- 
ſented to a Meeting in Landon, and defired the Prifoner might be there, who came accordingly ; and 

this was held to be an Eſcape with the Conſent of the Plaintiff, and he could never after be in 
Execution at his Suit for the fame Matter. 1 | 


By the 1 Ann. cap. 6. it is enacted, 4 That if any Perſon committed, 
« Fe. ſhall efcape from the Cuſtody of the Marſhal of the Queen: Bench 
„ for the Time being, or from the Priſon of the ſaid Queen's Bench, or 


ation, 05 | l Ae . 
t was « from the Priſon of the Fleet, or either of them, it ſhall and may be law- 
d out „ ful, upon Oath thereof in Writing, to be made by one or more cre. 
ers in * dible Perſon or Perſons, before any one of the Judges of (c) that 


« Court where ſuch Action was entered or Judgment and Execution were #Page 24; 
obtained, or where the Party was fo committed or charged as aforeſaid, () Ii a Per- 


ape i to and for ſuch Judge before whom ſuch Oath ſhall be made, as above - ſan charged 
I not „ aid, and ſuch Judge is hereby authoriſed and required from Time to in Executi- 


« Time to grant unto any Perſon whatſoever, who ſhall demand the ſame, on 19.990 
TT ni hath arr a ld Hint ng ing's 

« one or more Warrant or Warrants under his Hand and Seal, therein re- Bench be 

« citing the Action or Actions, Execution or Executions, Contempt or turned over 


Eſcape, Contempts, with which ſuch Perſon or Perſons, fo eſeaping or going at to the Fleet, 
2 2 „large, ſtood charged, or were committed, at the Suit of any Perſon or and he eſ- | 
"© A Ferſons on whoſe Behalf ſuch Warrant or Warrants ſhall be demanded, 5 


* at the Time of ſuch Eſcape or going at large, (which ſaid Warrant or he King's 


„Warrants ſhall be in Force in all Places whatſoever within that Part of Bench or = 
® Great Britain called England) directed to (d) all Sheriffs, Mayors, Common | [7 
* Bailiffs, Conſtables, Headboroughs and Tirhingmen, therein, and there- Pleas mY. — 
* by commanding: them and every of them in their reſpeQive Counties, nne. War. = 
Cities, Towns and Precincts, to ſeize and (e) retake ſuch Perſon or rant. Pod. | 
* Perſons (// ſo eſcaped or going at large; and ſuch Perſon or Perſons fo ro Geo. x. 1 
* retaken upon ſuch Warrant, forthwith to convey and commit to the Com- The King . 
mon Gaol of ſuch County where ſuch Perſon or Perſons ſo eſcaped or going and Dunbar. | 


* at large ſhall be re-taken, there to 1emain without Bail or Mainprize, or dds 3 


f * being thence (g) upon any Account whatſoever, delivered or removed, Motion. « = 
Hh | 1 1 5 | | « until 7% If one 
ww 5 Moog oo Who is no 1 
he 1 Oficer, by Virtue of the Warrant, ſeiſes a Perſon eſcaping, and brings him before the Sheriff, he 
me in. cannot detain him; for, being illegally executed, it & the ſame Thing as if there had been no War- 


ant at all, 6 Mod. 154. See Comyns 554. pl. 231. Ld. Raym, 353. 12 Mod. 31, 227, 230. 
1d, Raym. 424. Salk. 272. pl. 2. 5 Mod. 414. f (e) One may be taken on a Sunday by Virtue 
« an Eſcape Warrant ; for one may take another on a Sunday upon freſh Purſuit, and this in the 
Nature of it, though it be by a new Method; for this is no original Proceſs, but the Pow is in ill 


pon the old Commitment continued down. 2 Salk. 626. pl. 7. 2 Ld. Raym. 1028. Mod. 95, 
3, 254. Sce 8 Mod. 21. 12 Mod. 275, 348, 606, 667. Stra. 387. Forteſc. 373. % If a 
Igment is taken upon an Eſcape-Warrant at eight in che Morning, and the ſame Day obtains a Day- 
Cabin Rule, purſuant to a Petition, which was not read in Court till after eight, yet he ſhall be diſcharged ; 
c kr 25 to this Purpoſe there ſhall be no Fraction of a Day. Trin. 8 Geo. 1. Wilkinſon aud Matthews, 
elcapes $Mod. 80. 7 g Cannot be diſcharged upon bringing the Money into Court. 6 Mod. 21. — Cannot 
as lic ume out on a Day-Rule, 6 Mod: 66 7 | LENT 
Ie with — — — — — 


80 fu. If the Warrant is delivered to the Sheriff, whilſt the Priſoner is before him, cannot he 
him; as the Warrant is directed to all Sheriffs. Vie 6 Mod. 154. 


ESCAPE IN” e Vn CASES. 


ce until 15 ſhe or they ſhall have made full Payment or Satisfaction to "Rt 

e reſpeQive Plaintiff or Plaintiffs, Creditor or Creditors in ſuch Action or . 

« Actions, Execution or Executions, 'named, or until the Judgment 

- .<. Judgments, on which ſuch Execution or Executions was or were ſued out 

« againſt ſuch Perſon. or Perſons, ſhall be reverſed or diſcharged by due 

« Courſe of Law, or until Judgment 1 in ſuch Action or Actions be given 

- 6 for ſuch Perſon or Perſons fo committed as aforeſaid, or until the Con. 

'« tempt or Contempts, for which ſuch Perſon or Perſons were or ſhall be 
46 ien, oe clenred and dichargeds Sx 55 


- 


| © Of the proper e and Nature of the Anion to be 
byzought for an Elcape, 


. 1 . þ T Common Law the Plaintiff had no Remedy againſt the Sheriff for 


Show. 176. an Eſcape, whether upon meſne Proceſs, or in on, but by 


2 Saund. 34. ſpecial AQi the Caſe. 
Fed 5 ſpeci ion upon 


(a) This But now by an . Conſtructios of We m. 2. 8 11. (a) Addion 
Action be- of Debt is given againſt Sheriffs, and by the 1 Rich. 2. cap. 12. n the 


ing 2 (5) Warden of the Fleet for Eſcapes of Priſoners in Execution. 
in Mal 79 


and alſo given by Statute, is not within the Statute of Limitations of 21 Fac. I. c. 16. which weak 
of Debts ariſing by Lending or Contract. Saund. 34. Jones and Pope adjudged. Sid. 305. and Lev, 
191. S. C. adjudged. (5) Extends to all Gaolers and Keepers of Priſons, though or Feme 
Coverts. 2 Inſt, 383. i 


: Pages „Alſo the Plaintiff, at his Election, W maintain cither an | Afton upon 
Cro, Jac. the Caſe, or Debt, for. an ings? in inn 


288. 
2 Bulſt. 321. Cro. Eliz. 767. 


Cro. Jac, If there be Judgment againſt e ao 3 and the Fer eme e taken 
657. in Execution, and ſuffered to eſcape, an Action of Debt lies againſt the 
— r. Marſhal ; for as the Plaintiff may ele& to take either the Huſband or Wife 
7 0:1 pag in Execution, ſo by his Election he has made her a ſole Debtor" within the 
Throgmorton Statute of R. 2. although it was objected that it ſhould be Caſe, becauſe 


v. Church, the e is not jotally en of his en the e Eee flil 


685. . 
e Priſoner i in Cuſtody upon a (c) Copias Dünn is ſuffered to eſcape 
the Plaintiff may either maintain an Action Qui tam againſt the Sheriff, or 
bring an Addon of Debt e him in his own Right. | 


877. S. P. 3 0 So an Action on the Caſe will ie for the Eſcape of one taken) upon a Writ 
, 4. Excommiunicato Capiendo. Lut. 123. 


/1) Dyer An ARton of Eſcape is not a local W (d) if one cl 


b. ad. capes out of the Marſbalſea, which 1 is in . the Action againſt the Mar 
lr 5 ſhal may be laid 1 in On, 8 5 

wide x Jon. . 4 9 5 

144. Sid. 364. 5. . 1 Of 1 


12 An AA ion is given for the Ficape of a Prifoner i in Rabat as Seats Fquit by 5 An. 
9. J 4.——And a Penalty of 5001. is inflicted on Gaolers ſuffering Bankrupts to eſcape by 5 C 
225 . 18. 36.—Alſo by 10 c. A. 6. 31. eee 6) 


3 


1, 


2 . 


ESCAPE mw CIVIL CASES. 


(86) De the Pamner of laping the Aten. 


(his Aktes & is not neceffary to ſet forth all the (a) Form tied rev. 
T 
2 Show. 424. pL 39r. 


Therefore if, upon a Judgment obtained by the Teſtator, the Exccutor Carth. 248. 
brings a Scire facies, and has Judgment, whereupon a Capias ad Satiofac, C d 
ifucs, and R. is arreſted, and fuffered to eſcape, the Plaintiff in an Action oo 
:zainft the Sheriff for this Eſcape may declare briefly upon the Judgment in 4 & 
the Scire factas, without ſhewing the gradual Proceedings at Length, 'as is & Ez. 
xaally done in an Action of Debt upon a Judgment. 877. S. P. 

5 | - dens 


But if the Plaintiff declares, that ke fucd out a Writ of Exceution gainft Sund 35, 
J. & without fettmg forth any Judgment, and that the Defendant ſuffered 38. Ju 
him to efcape ; this 1s an incurable Fault; for by this Means he loft the Be- and Pope. 


xt of pleading Nul fle Record, (5) which be might do, if the Plaintiff er. _ 
bad ſet forth the Judgment. | . 
| fb FR a „„ 3 - tur the 


Th If A. recovers as Executor againft B. and has him in Execution, and the Latve. 893. 
3M Sheriff ſuffers him to eſcape, the Action muſt be brought as Executor in the Glover and | 
eme le) Detinet only, and not in the Debet and Detiner. 7 * 

Comb. 114. 8. C. adjudged. (c) For this wide 5 Co. 31. Hardyrave's Cafe. Cro. Jac. 545. Hob. 
364. 3 Bulſt. 112. Lan. 79. Savil 10. h | : 


If the Plaintiff declares, that the Priſoner was committed, ml efcaped, 2 Salk. 565. 
but does not ſay patet per recordum ; yet upon a general Demurrer this Pl. 1. | 


nitment only Inducement. | 5 Mod. 8. 
M74 „ 
If in the Plaintiff declares, that he had 7. S. and his Wife in 3 Lev. 303. 


Fe | _.__ Where a 
ape, Man aſſigns, for Breach of a Condition, that he was turned out of his Houſe by Two, and the I iry 
, or l that it was done by one only. Cro. Jac. 475. Hingen and Pain, adjudged. = 


ui. an Addon on the Caſe for the Eſcape of A. where the Jury found Oro. Jac. 
Fl lat 4, was taken by J. S. the former Sheriff, and not by the Defendant, 30 
de Preſent Sheriff; but finding that he was legally in his Cuſtody, aud that King verſus. 


1 le ſuffered him to eſcape, the Plaintiff had Judgment. | _— 
* 5 | 6 mg S. C 
cited. 


The Plaintiff declared, that whereas he had good Cauſe of ARion againſt 2 Lev, 38. 
Lund ſued out a Latitat againſt him; the Defendant being Sheriff arreſted Gunter and 
ln, and ſuffered kim to eſcape 3 upon Trial at Vi priys the ag” was Cleyton, 

| nonſuit, 


ADE 1 ei CASES. 


nonſuit, becauſe he could prove no Cauſe of Action againft A. but Hal Ch. 
2 7 faid, that if the Plaintiff had declared of a Debt of 407. and upon 
| Evidence could praye but 30s. it had been ſafficient; but. nv Book adds a 
Quære, it being a Ipecial Action upon the G 

By the 8 9 . 3. cap. 27. reciting, that thi Way of Proceeding 
againſt the Warden of s Fleet Priſan, by Bill in the Courts of Common 
Pleas and Exchequer at We/minfter, is found to * very dilatory; it is en. 
— acted, © That it ſhall and may be lawful to and for any Perſon or Perſons 
having Cauſe of Action againſt the Warden of the Fleet Priſon, upon 
« Bill fled i in the ſaid Courts of Common Pleas or Exchequer againſt the 
„ fſaid Warden, and a Rule being given to plead» thereto, ta be out eight 
. days at moſt after filin 45 Bill, to ſign Judgment againſt the laid U. 

e den of the Fleet, unleſs he i to the (mk: Bill wn ame e 
- 6 ſuch Rule is out“. | | 7 


” 00-57 f \ 4 o LY 2 F : | 82 
1 ? ( 40 


8 En — 


a (H) Df the Party's Defence aa Canered the Efcape; aid WY. 
herein of pleading freſh. Duit,,  _ D. 


3 . 6. 66. 15. I F the Priſon re Fire, by means whereof the Priſoners eſcape, this ſal ver 
Rol. Abr. I excuſe the Sheriff, and he may plead it. 


| 1 8.  Soif the Priſon is broken by the King's nde this ſhall excuſe the co 
Rol. Abr. Sheriff, for he can have no Remedy over againſt them. g | 
$0$; -| +... Bat if the Priſon was broken by Rebels and Traitors, the King's Sub- 1 5 


4 Co. 84. jects, this ſnall not excuſe dim. for he may have his Remedy over againſt 

Rol. Abr. them. 

0 * If a Priſoner i in Execution Foo without the Aſſent of the Sheriff, Cc. 
e and he make freſh Purſuit and retake him (6) before any Action * 

Jon. 144. againſt him, this ſhall excuſe the Sheriff. 


808. (6). But if he retake him 12 55 1 — AQicn commenced againſt him, this ſhall not excuſs him; A, 
nor can it be pleaded to an Action that was well attached before. 2 5 Abr. 808, 5 Jon. 145. Cho 
Car. 657. ' Hervey and Reynell, adjudged: | | Bo 
ca 
Rol. Abr So the Sheriff may plead, chat the Priſoner eſcaped the han Day of Wor 
1 1 December, and that he made freſh Suit, and retook him the ſeventeenth: Day w 
rif 568 of December, and retained him in Execution; for it is ſufficient, if he did * 
22 e he could, though he loſt Sight of him in the Night or otherwiſe. _ 
* Page 248 * So if a Priſoner eſcapes, and ſeveral Days after, but as ſoon as the | 
Rol. Abr. Sheriff has Notice of it, he makes freſh Suit, and dos bim before any 15 
; ler- wb 


809. Action we this ſhall excuſe him. + 
3 oe 9 5 + see 3 Co. 5a. Vid. Ent. 195, 198. 


Vent. 211, If i in Debt upon an Eſcape the Plaintiff ſets forth in his Declaration a 
TE Sir voluntary Eſcape, the Defendant may plead that he took him upon freſh 
1 7 Bes Purſuit, without traverſing the voluntary Eſcape; for it was - impertinent 


for the Plaintiff to alledge it, and no Ways neceſſary to his Action. 
Vide Mod. It was formerly held that the Sheriff, &c. writ Wo freſlv Purſuit i 
116. Evidence, and need not have pleaded i it. 
Sid. 13. 


Ld. Raym. 241, 399. 2 Ld. Raym. 788, 1554. 2 Stra. 882, Comyns 422. 1 554. pl. 231. 
8 Mod. 120. 10 Mod. 394, 395, 396. 11 Mod. 3. pl. 17. 4. pl. 19 $50. pl: a0. 5. 2 
pfl. F. 93. pl. 1. 2 Ld. Raym. 1207. 12 Mod. 31, 227, 230, 583, 634. Ld, Naum. 44 
272. pl. 2. . 


But 


ESCAPE wm CIVIL CASES. 

But now by the 8 & 9g W. 3. cap. 27. /. 6. it is enacted, That no Re- 
« taking on freſh Purſuit ſhall be given in Evidenc on the Trial of any 
« Iſſue in any Action of Eſcape againſt the Marſhal or Warden, or their 
« reſpective 8 or Deputies, or againſt any other Keeper or Keepers 
« of any other Priſon or Priſons, unleſs the ſame be ſpecially pleaded ; 
« nor ſhall any ſpecial Plea be taken, received or allowed, unleſs Oath be 
« firſt made in Writing by the Marſhal or Warden, or their reſpective De- 
« puty or Deputies, or by ſuch other Keeper or Keepers of any other Pri- 
« ſon or Priſons againſt whom ſuch Action ſhall be brought, alid filed in 
« the proper office of the reſpective Courts, that the Priſoner. for whoſe 
« Eſcape ſuch Action is brought, did, without his Conſent, Privity or 
„Knowledge, make ſuch Eſcape; and if ſuch Affidavit ſhall at any time 
« afterwards appear to be falſe, and the Marſhal or Warden, or other 
Keeper or Keepers of any other Priſon or Priſons, ſhall be*convicted' 
« thereof by due Courſe of Law, ſuch Marſhal: or Warden, or other 
Keeper or Keepers of any other Priſon or Priſons, ſhall forfeit the Sum 
« of 500.“ i | | | 2 

If jo Action of Eſcape be brought againſt the Sheriff, and the Judg- - - 
ment upon which it is found is reverſed, before fnch Time as the 8 Co. 142. 
Defendant is forced to plead, he may plead (a) Nul tiel Record, for (5) 7 1 Sheriff 
collateral Things executory are as if no Judgment had ever been, when re · — bebe 
verſed. „ c _ | for an Eſ-" 
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; ; cape of one 
committed on a Capias Utlagatum, the Sheriff may plead Nul tiel Record. Hob. 209. Brownl. 51. * 
(5) But, if in Debt, upon Eſcape, the Plaintiff recovers, and . hath Execution, and after the firſt 
judgment is reverſed, yet the Judgment for the Eſcape remains in Force. 8 Co. 142. b. 3 Mod. 
345. . CG andy | 5 10 3 : ; | Y g 
| But if the firſt Judgment is reverſed beſore Defendant is forced to plead, he may plead Nul tief 
Recurd, 8 Co. 142. a. | es | | 
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If a Priſoner taken on a Capias ad Satisfaciendum pays the Debt to the 1 
Marſhal for the Uſe of the Phi in the net Alon, and is thereupon Salons 
diſcharged, yet he cannot plead it to an Action brought againſt him for the 404. 

Elcape ; for the Marſhal had no Authority to receive the Money, the Mod. 194. 
Words of the Writ being Qu Capias, Sc. & eum ſalvo Cuſfodias ita 3 
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quad Habeas Corpus ejus coram Juſticiar. tiel Jour ad Satisfaciendum the g we * 
Plaintiff. 5 1 5 366. 1oMod 


= a 206, 307, 
381. 12 Mod. 230, 385, 541. Ld. Raym. 399. 


+ Yet, gu. If the Court, on Motion, would not ſtay Proceedings on Pa of Debt and Coſts, 
lor what can the Plaintiff require farther? © ' N rea” M272 | 
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15 | „ Eſtate 


. 1 1 Eſtate | in 5 ce-ſimple. | 


(a) It was a (a) (6) \EE-SIMPLE i: is an Eſtate in 60 Landa W ee to one 

ee e and his Heirs for ever; alſo where a Corporation ſole or | 

=_ he: "the Fate are capable of holding in Succeſſion, and Lands are n to them an 

EE Northern their Succeſſors, they ave faid to have a Fee-fimple. 

; Nationsthat 

| invaded the Roman Empire, fog! the Lords, who pt great Diftcias, to gire Lands to 1 eee 

| had behaved themſelves well in the Wars, ſometimes for Life my; and when they married their 
Daughters to any of thoſe Soldiers who were viſually | their Vaſſa ls or Tenants, they gave the Lands to 
them and the Iſſue of that Marriage, which brought in. the Notion of Succeſſion amongſt us. Dip. 
Lib. 2. Fit. . How from this Notion of Succeſſion a Fee-fimple aroſe, by letting in all Heirs, whe- 
ther lineal or collatera}, of the Excluſion of the afcending Line, Baſtards and . Half-blood, and 
why the Male Line was preferred, vide Title Dee. ents. (Ante 27.) (6) My Lord Cote divides Fee, 
which he ſays ſignifies the ſame with Inheritance, into Fee-fimple or abfolute, conditional and quali- 
fed, or baſe. Co. Lit. 21. b. and this, which is the moſt ample Eſtate of Inheritance, may be in 

. Things te) Real, Perfonal, or Mixed ; Real, as in Lands or Tenements ; - Perſonal, as when an An- 
Ty is granted toone and hi Heirs; Mixed, as when an Earl is created of e Co, Lt. 
J. 2. a, ho 


r 


In F ena we ſhall FO ALE 5 


(A) Who map purchale oz inherit ſuch Efate. 249. 
(B) The Ampozt of the Word Heir that creates * 
Ettate. 252. 


15 When it is a Word of 1 2 52. 
2. When it is a Word of Purchaſe. 254. 


1 


(4) Who map nas o2 inherit cuch Efkare, 
Van. hos | N Alien cannot purchaſe any Lands in England ; the Reaſon is, be- 


291. 4 cauſe every Perſon is preſumed to have a natural and neceſſary Allc- 
700. 16, 7. giance to that Society that firſt protected and preſerved him; and therefore 
-. he cannot pay any Allegiance to any other Society, unleſs he be 3 
8. but for received into it. 

this t 

Head of 

Aliens. 


} Natural gare. may inert and make thei Tie by asse bor beyond 11 12 ,. 
3. c. 6. wy 2. 6. 39. 


Al 
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ESTATE m FEE. s IM IL E. 


All Perſons attainted of Treaſon or Felony are incapable of purchaſing ; (e) Co. Lie. 
Felony, by the antient Feudal Law, being a (a) Crime for which a Vaſlal 8. a. of ſuch 
forfeited his Feud to the Lord, becauſe he breaks his Oath of Fealty in the begebe 
higheſt Manner; his body with which he had engaged to ſerve the Lord by the 5 
being forfeited to the King; and his Blood is ſaid to be corrupted, becauſe ent Feudal 
no Man can repreſent his Perſon, that Perſon itſelf being forfeited by the Law, for 


Law, and the Note of Infamy reſting upon his Family; fo that no Repre- Which vide 


ſentative of his can be received to do any feudal Service; for the greater Dig 5 
Terror of all Offenders therefore, ſuch Tenant dying without Heirs, the 2 Tit. tg 
Land is in the Lord by Forfeiture ; but if the Tenant commits Treaſon, 24. Vigel- 
the Lands are forfeited to the King, becauſe there is an Exception in the lius 242, 
Oath of Fealty that ſaves his Allegiance to the King; ſo that if he forfeits 350. 


his Allegiance, even thoſe Lands held of another Lord are forfeited to the eg: 


King, for the Lord himſelf cannot give out Lands, but upon that Condition, og: 214, 
as appears by the Reſervation in the Oath. | Co Tit 6s 


* If a Man be attainted of Felony, and after purchaſe Land, and dies, * Page 230 
the King ſhall have it by his Prerogative, and not the Lord of the Fee; be- Co. Lit. a. b. 


cauſe his Perſon being forfeited to the King, he cannot purchaſe but for the 

King. 55 | 74 
if there be Grandfather, Father and Son, and the Father be attainted, Noy 158 to 
the Son cannot inherit the Grandfather, becauſe the Father cannot be re- 170. 
preſented ; but if the Father be attainted, two Brothers may inherit each 
other, becauſe there is no Diſability in the one to be repreſented, or in the 227. 
other to repreſent ; if the Father be attainted, the Son may inherit the Mo- Mo. pl. 775. 


ther; if the eldeft Son be attainted, and the Father die in the Life-time of Dyer 48. 


ſuch eldeſt Son, the younger cannot inherit, becanſe there is the Line of 
the elder Brother in Being before him; but if the eldeſt Son dies in the 
Life-time of his Father, without Iſſue, the younger Brother ſhall inherit; 
but if he leave Iſſue, neither the Iſſue nor younger Brother can inherit. | 
If the Father be attainted and dies during the Life of the Grandfather, Co. Lit. 8. 
yet the Son ſhall not inherit the Grandfather, becauſe he mult repreſent his 2 Co. 10. 


Father, who cannot be repreſented ; but if the Grandfather be ſeiſed in Tail, 2 _— 


and the Father be attainted of Treaſon fince the 26 H. 8. c. 13. and dies in 8828 
the Life-tirve of the Grandfather, the Son ſhall inherit the Grandfather; 
for the Son is Heir per ſorman Doni to the Tail, which is originally not 
forfeitable, and by that Statute the Father only forfeits the Lands and Right 
that he hath in him. | TY | 
If a Man attainted be pardoned by Act of Parliament, he is totally re- C. Lit. 8. 
ſtored and inheritable to all Perſons ; but if he be pardoned by Charter, he BatifaMan. 
may thenceforth purchaſe Lands, but cannot inherit his former Relations; be **taint- 


ſor the King's Charter cannot alter the Law, or take away the Right of 5 3 
ochers, or reſtore the Relation that was loſt. 1 1 
„ ter, the 


Children born before ſuch Pardon ſhall not inherit; but if they fail, the Children born after ſuch 
Pardon may inherit him, for the Pardon makes him capable of ne Relations as well as of new Pur- 
tlaies, though all the old legal Benefits and Relations are loſt. Noy 170. 


All cuſtomary. Eſtates are within this Rule, unleſs there be ſome parti- Pollex. 617. 
cular Cuſtom to the contrary, as in Gavelkind, becauſe the Perſon is civi- Keb. 481. 
lur mortuus by the Attainder, and therefore is diſabled to have or hold any age A 
late, or to have any Property in any Thing; and therefore if a Pcrſon 3 ae. Pw 
be ſciſed in Fee of a Copyhold, and be attainted of Treaſon or Felony, the 118. 
Copyhold is in the Lord without any Preſentment of the Homage, becauſe vide Co. 
un againſt the Nature of a ee Tat e inquire of eriminal Matters or Cop. Seck. 
Ofences againſt the King, and ſuch Homage is at the Will of the Lord, . 


ad often influenced by him ; but if a Copyholder be convicted of Felony, 
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| ESTATE an FEE-SIMPLE. 


Toller 6T5 feited to the Lord ; but this js only by the ſpecial Cuſtom, ſince the Copy- 


Leon. 1. and preſented by the Homage by ſpecial Cuſtom, the Eſtate may 5M | 


0 . | holder is not diſabled by the Conviction to hold the Eſtate, as he is if he 
| were attamted ; and therefore, fince it is by the Cuſtom only that ſuch Por. 


feitare accrues, it mult be in the Manner In. which the Cuſtom fettled i | 


* 


which is by Preſentment of the Homage; but if a Copyhold is granted 


for Life, and by another Copy the Reverfion is granted to another, Ha. 
bendum after the Death of the firſl Copyholder, or Surrender, Forfciture, or 
other Determination of the firſt Eftate, the firſt Copyholder commits Myr. 
der, and is thereof attainted, and the King pardons the Murder and the 
Attainder, and all Forfeitures thereby; in this Cafe he io the Reverfion is 
intitled to the Eſtate; for the King cannot have it for the Baſeneſs of the 
. Tenure, fince he cannot be Tenant at Will to any Perſon, and the Lord 
cannot have it, becauſe he cannot be Tenant to himſelf , therefore the par- 
- ticular Eſtate of 'Tenant for Life being extinguiſhed, the Reverſion imme- 
diately commences. eel: 1 „ 
Page as * A Baſtard cannot inherit, but if he hath got a Name by Repntation, 
Co. Lit. 3. b. he may purchaſe by it, for all Surnames were originally acquired by Repu- 
but for this tation. 29/8 Pt 8 e N 
vid: Head of ; | ; | 
Palins. | 1 4 


Notwith- As to Jets, they were tranſlated from Roan by William the Conqueror, 
a ob numeratum Pretium, . and were allowed by ſeveral Kings following the 
dee. e Conqueror, becauſe they dealt with one another chiefly, in Money, and ſo 
nities drew a great deal of Money into the Kingdom, which they let out to Chriſ- 
granted to tians on Uſury, and were taxable to the King at his Pleaſure. Richard 
the Jerus, the Firſt erected a Court where all their Real and Perſonal Eftates were re- 
yet their giſtered; which all, upon the Death of any Jew, came to the King, but 
on was redeemable by his Children, paying their Fine, and all the Children 

equally inherited; the Wives ſued for Dower in this Court, and could 
ble at the not ſue at Common Law for it; and therefore if a Few. born in England 
Pleaſure of took to Wife a Je alſo born in England; if the Huſband was converied 
the King, to the Chriſtian Faith, and purchaſed Lands and enfeoffed another and 


and might died, the Wife could not demand Dower at Common Law againit a 


at any Time Trad 
be ſeiſed by Chriſtian, oj 
About the 18 E. 1. when their Uſuries and Extortions were very grievous to the People, they were 
+ baniſhed by Proclamazion, and their Eſtates ſeiſed to the King, and a Statute made againſt their tak- 
ing Ufury in this Land, for ever afterwards; but now all the Records touching their Courts, their 
Immunities, ind the Power of the Crown over them, are loſt and obſolete, fo that thoſe that are bom 
here ſeem inheritable at this Day; but gzere how far thoſe old Laws, of which there are Foot - Steps in 
Hiſtory, may be revived upon them. Hollingſhead, Vol. 3. p. 15. Co. Lit. 31, 32. % luſt. 506, 
507. Vid Molloy 397 to 410. a good Account of the Jews. RE 


. 5 


11 & 12 W. As to Papiſts there hath been an Act made to prevent the dangerom 
2 e. 4, for Growth of Popery, eſpecially at a Time when there is a pretended Title 
| nn web in a Popiſh Prince, which diſables all, who after the 29th Day of September 
74% Rar 1.700, attaining the Age of eighteen Years, do not within fix Months af. 
7s, ter take the Oaths, c. to inherit, or take by Deſcent, Deviſe, or Limita- 
tion, Cc. any Lands, Tenements, Sc. and that during the Life of ſuch 
Papiſt, or until he or ſhe do conform, the next of his or her Proteſtant 
Kindred ſhall hold and enjoy the faid Lands, without being accountable for 
the Profits, ſubje& to wilful Waſtes, and that from the tenth Day of 4 
1700, all Papiſts ſhall be diſabled to purchaſe any Manors, Lands, C“. 
and that all Eſtates, Terms, Intereſts, &c. made, ſuffered, or done, to ® 
for their Uſe, Benefit, Truſt or Behoof, mediately or immediately, ſhall be 
utterly void to all Intents and Purpoſes. + TL og. | 


| 


4 


+4 The Eſtates of Papiſls conforming to the Proteſtant Religion are ſecured againſt Diſabilities, d7 


the Stat. 11 Geo 3. c. 17. which vide. Rel 
k 5 a eil 
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ESTATE wm F EE.- SIMPLE. 
Religious Perſons are prohibited to purchaſe in Mortmain. Vide 7 Ed.t. 
N 5 5 | £ FE 6 and 2 & 3 
By 7 & 8 W. 3. c. 37. The King may gram Licences to any Perſon, to alien or purchaſe in Mort- 
* But Gifts in Mortmain by Will are reſtrained, by 9 Geo. 2. c. 36. By 17 Car. 2. c. 3. . 8. 
Parſons and Vicars, not having ſettled Means of 100. per Au, may purchaſe and annex Lands 
or Rents without Licence of Mortmain. © © © | 


Vilins and Bondmen bave Power to purchaſe Lands, hut caunot retain Co. Li a. 
them againſt their Lords. f 1 „„ . 


+ There are not now any ſuch Perſons in this Kingdom. 


4 


f ſych Perſons as are naturally incapable to purchaſe or inherit, a Mon · Co. Lit. 8. 
ſter not having human Shape cannot purchaſe or inherit, but an Hermaphro- + 
dite ſhall inherit or purchaſe ſecundum prevalentiam ſexus incaleſcentts ; one 
born deaf and dumb may inherit; ſo may any born deaf, dumb and blind, 
becauſe it is for their Advantage; but they cannot contract, becauſe they 
cannot underſtand the Signs of contracting; an Infant, an Idiot; and a 
Perſon of Non ſane Memory may inherit, 1 4 the Law, in Co on to =} 
their natural Infirmitics, preſumes them capable of Property; ſo alſo an inſt. 2. 
Infant or a Perſon of Non ſane Memory may purchaſe, becauſe it is intended 2 Vent. 203, 
for his Benefit; and the Freehold is in him till he diſagree thereto, becauſe 2 vide 
an Agreement is preſumed, it being for his Benefit, and becauſe the Free- 0 A 
hold cannot be in the Grantor, contrary to his own AQ, nor can it be in 2 | 
Abeyance, for then a Stranger would not know againſt whom to demand his . 
Right; if at full Age, or after Recovery of his Memory they agree thereto, 
they cannot avaid it; but if they die during Minority or Lunacy, the Heirs 
may avoid it; for they ſhall not be ſubje& to the Contracts of Perſons who 
wanted Capacity to contract; ſo if after his Memory *recovered, the Luna- * Page 232 
tick or Perſon Non Compos die without Agreement to the Purchaſe, their EN 
Heirs may avoid it. 7 ED 7 8 


A Feme Covert is capable of purchaſing for ſuch an Act does not make inſt. 3. a. 


uſband, ſince no Man is 8 ſort, as the 


NY : n . and of greater 
may diſagree, and it ſhall avoid. the Purchaſe; for ſince Huſband and Wife, dignity than 


ſome Act expreſs her Agreement to ſuch P urchaſe, her Heirs ſhall have the Perſon ex- 


nvilege of departing from it. 4 empt. from 
r 8 the King, 
0 7 to purchaſe and grant without him; which Oeconomy ſeems to be introduced as well for 
greater Ornament and Grandeur of the Monarchy, by enabling the Queen to ſupport and keep. 


Court of her own as to encourage Priners to court the Alliance of our Princes by Marriages at- 
111 
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() The Jmpozt of the Wozd Heir that creates the t 
Te FFV N Hin | | 1 
| 1. When it is a Word of Limitation. 
Co. Lit. 9. K be given to J. S. and his Heirs, J. S. can claim it, becauſe he C 
| is particularly named, and whoever can make himſelf Heir to J. S. that [ 
is can ſupport the Character of a legal Repreſentative to J. S. may claim it 
alſo by the Words of the Gift; but if Land be granted) to J. S. for ever, : 
no Perſon can ftand in his Place after his Death, or claim any Intereſt, be. | 
cauſe the Party that is next of Kin by the Law cannot bring himſelf within 5 
the Words of the Conveyance. c 2 
$ Contra, as to a Deviſe, ſee pot 2.54. fo 
Co. Lit. 9. It is cherefore a general Rule, that nothing but the Word Heir will create M 
| a Fee, for it ſignifies ſuch a neareſt of Kin, with all other legal Qualifi- 
cations that are neceſſarily required in all Perſons that repreſent or ſtand in po 
the Place of another, by the Engl/b Law; but this general Rule has theſe 5 
| following Exceptions. | ops bo He 
. If the Father enfeoff the Son, to hold to him and his Heirs, and the Son ſon 
ner Acker enſeoffeth the Father as fully as the Father enfeoffeth him; this Convey- the 
Diſpoſal re- ance paſſeth a Fee to the Father. „ Ma 
lates to ano= : 95 5 . = lege 
ther Thing, that Thing becomes in a Manner Part of the Diſpoſition, for in ſuch Caſes the Mind is Coc 
carried to the Notion of an Heir as truly and ſurely as if the Word had been in the Inſtrument itſelf; . 
ſo that there is a great Difference between this Caſe and the Caſe where other Words are ſubſtituted 
inſtead of the Word Heir ; for ſcarce any other Word can expreſs all the Notions that make up the mon 
Idea of an Heir; but where there is a Relation to a legal Heir, it is the ſame Thing as iſ it were pure 
expreſſed in the Conveyance itſelf, becauſe the Word is but to put us in Mind of the Thing which is Jud, 
done already by the Relation; for as we ſay not only that which is certain that is ſo in itſelf ; but tot] 
that, alſo, which by ſome other Standard is reducible to a Certainty: So that not only that Con- 6 
veyance hath Force, which hath Words in it to anſwer the Intent of the Party, but that alſo which mp 
borrows Strength from any other Thing to anſwer the ſame Deſign ; and this will appear plain by they T 
following Inſtances.  _ bs Sh Ce Fa EE 1 | 2 
*Page253 By a Fine come ceo, Cc. a Fee-fimple will paſs without the Word Heir: and 1 
Co. Lit. 9. brow e it hath Relation to a precedent Feoffment, which is ſuppoſed to pals the k 
% N, f 4 TE „ „ fi. 
Co. Lit. 9. If the Lord releaſes all his Right to the Tenant, the Seigniory is extindt King 
© without the Word Heirs, for this Inſtrument is to diſcharge the Eflate of Lilla 
the Tenant, and therefore hath a neceſſary Relation to the Eſtate, which lo 
the Lord at firſt created, and conſequently it refers to thoſe Words that u fer a] 
1 the Original of the Eſtate gave him a Fee- ſimple. . 4 ben 
Co. Lit. 9. If there be two Coparceners, and one of them releaſes all her Right to the 
other, without the Word Heirs; this paſſes a Fee, for each Coparcener till 
Partition, is ſeiſed of the whole Eſtate in Fee, though each of them hath 
Right or legal Demand to the Fee of a Moiety only; when, therefore, one Thi 
releaſes all her right, it hath a neceſſary Relation to the Eſtate whereof the Ellate 
| other is ſeiſed, and to which ſhe hath a Right, which is the Fee. there t 
Co. Lit. 9. If chere be two Jointenants, and one releaſes to the other, this paſſeth a Heirs 
200. b. Fee without the Word Heirs, becauſe it refers to the whole Fee which they to B. 
Jointly took, and are poſſeſſed of by Force of the firſt e al ; but and he 
p Tenants in Common cannot releaſe to each other, for a Releaſe {oppoſe maind- 


» 


* 
; / 4 


ESTAT E IN FEE-SIMPLE.. 5 | 
Je Party to have the Thing in Demand; but Tenants in Common hae 


ſcreral diſtin& Freeholds, which one cannot transfer to the other, without 
the Sclampangy of ... ann des 

A Common Recovery is in Nature of an Action commenced, and Judg- Co. Lit. 9. 
meat upon it, and therefore paſſeth a Fee without the Word Heirs ; for it 
hatk Relation to a precedent Right, in the Recoveror, which mult be ſup- 
poſed a Right to the Fee, e „ 

If one Coparcener grants a Rent to another for Owelty of Partition, the Co. Lit. g. 
Grant is good without the Word Heirs, for, coming in Recompence of an 
[oheritauce, it has a plain Relation to the Inheritance departed with; as if 
the Word Heirs bad been in the Gift. _ 3 Fee | 

A Reſtitution to a Perſon attaiated and pardoned will not paſs a Fee Co. Lit. 9. b. 
without the Word: Heirs, for ſinoe the Party forfeited the Eſtare, the Reſti- It is a new 
tution is in Nature of a gc Grant; and here are no Words that create a Grantin 
neceſſary Relation to that Fee, which the Perſon formerly attainted had, Ae Sor | 
for he may be reſtored to his Eſtate during his own Life. _ | 

Where a Man is called to Parliament by Writ, the Inheritance js in 1ag. 9. b. 
him without the Word Heirs, becauſe the Writ is in Nature of a Citation 
to appear at the Court of Parliament, and the Heir cannot be cited to ap- 
pear, and therefore there is no Mention made of him; but yet iu ſuch 
Caſe the Peer hath an Inheritance. | PRC | 

There are ſome Species of Fees that are expreſſed without the Ward Co. Lit.g.b. 
Heirs, for the Words whereby they are created do ſignify Inheritance, with 
ſome other, Notion over and above, not expreſſed by the Word Heirs; as 
the Word Franktmarriage fignifies an Inheritance given in Conſideration of 
Marciage, which being for the Peopling of the Country had ſeveral Privi- 
leges annexed to it; ſo Frankalmoigne lignifies an Inheritance devoted to 
God, which was mightily favoured by the Superſtition of antient Times ; 
lkewiſe if a Feoffment or Grant be made by Deed to a Mayor and Com- 
moualty, or any other Corporation Aggregate of many Perſons capable to 
purchaſe, they have a Fee · ſimple without the Word Succefſors, becauſe in 
Judgment of Law, they never die; for the ſame Reaſon it Lands are given 
4 45 King by Deed ĩnrolled without the Word Succefſors or Heirs, a Fee- 

mpic paſteth. _ ; 1 ; 

There are likewiſe particular Kinds of Laws within the Kingdom, that Co. Lit. 10.2. 
allow of the Transferring of Inheritances without the Word Hare, as the | 
Law of the Foreſt, which dependeth on the mere Pleaſure of the King, 
and not on the Solemnities and Forms of a Contract; and therefore, if Co. Lit. 7. 
the King granted an Aſſart at a Jultice-Seat, habend. Eg tenend. ſibi in per- 5 
ſrtuum, the Party had a Fee without the Word Heirs, iu as much as the Page 274 
King had Ggnified his Pleaſure, that the Party ſhould have the Privilege of 
lllage for ever. | ba os 

la Wills and Teftaments, where the Mind of the Party appears to trans- Co. Lit. 9. 
fer Fee, for the Mind of dying Perſons delivered in haſte ought to receive But for this | 
i benign Interpretation. | u Tit. 

| 9 Deviſes, 
2. When it is a Word of Purchaſe. — 


The firſt Rule to be obſerved is this, That where the Anceſtor takes an Lit. Seck. 
for Life, and a Limitation is afterwards made to his right Heirs, 578. 
tere the Anceſtor has the  Reverſion executed in himſelf, and the Right * el, abr. 

are not Purchaſers; as if a Leaſe for Life be made to 4. Remainder > et | 
to B. Remainder to the right Heirs of A. ſuch Remainder is executed in A. 
ud he may t it over; but if a Leaſe for Years be made to A. Re- 
runder to the right Heirs of 4. this is a contingent Remainder to the 
Au Hein of 4. ard A. himſelf takes nothing by ſuch Limitation ; _ | 
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ESTATE 4x FEE-SIMPLE. | 


the Reaſon of the Difference is this; in the firft 'Caſe A. having an Eſtatt 
5 Jor Life 4s Feoffatus within the Statute Quia temptores, Qt. and conſequently 
3 capable of performing the feudal Services; and then to make the right 
„ Heir a Purchaſer would be to ſuſpend the Services of the Feud during the 
Life of 4. who is capable of performing them; which would apparently 
tend to the Weakening of the Tenure aud State of the Kingdom; and 
therefore ſuch Interpretation ought to be made as beſt ſupports the Tenure, 
when the Words will bear both Senſes; for if, after fuch Limitation to 
the right Heirs of Tenant for Life, he ſtill continued but barely Tenant 
for Life, he would not be in the Homage of the Lord, nor would he be 
obliged to venture his Life in the Wars for 'fuch. Eſtate; and he in Re- 
mainder would not be obliged to do the feudal Services, becauſe, during the 
Life of the Tenant for Life, he has no Intereft in the Land, becaule his 
/ Remainder cannot execute during the particular Eſtate, and conſequently not 
. obliged to do the Services of the Feud ; and if ſuch Remainder was to veſt 
in the right Heirs as Purchaſers, it could not veſt during the Life of Tenant ' th 
for Life, quia non eff hæ res viventts ; and then by ſuch Conſtr uction the Ser. fir 
vices of the Feud would be neglected during the Life of A. for there would 
be no one to perform them; but in the laſt Cafe you cannot veſt the Re. F 
mainder in the Leſſee for Years, for he is not Feoffatus within the Statute; | 
for the Perſon that properly takes by the Feoffment is the Frecholder, and 
then conſequently, although you ſhould conſtrue. a Limitation to ſuch right - 
Heirs a Remainder veſted in the Leſſee for Years; yet he, having not the . 
immediate Froehold in him, would not be obliged to do the feudal Services L 
till the intermediate Remainder was fpent ; and therefore the Remainder to 
the right Heirs is not immediately veſted in the Leſſee for Years, becauſe 
+ the Heir is che firſt that can have the Freehold as feudal Tenant to the Lord, 
and therefore by the Words of the Donation muſt be the firft Purchaſer of 
ſuch Remainder ; and though in the firſt Caſe they admit ſach Limitation 
to be a Remainder executed for publick Convenience, viz. that the feudil 

Services, if poſſible, may be anſwered; yet it would be ridiculous to admit 

ſuch Conſtruction in the laſt Caſe, ſince it would not make a feudal Tenant 
to anſwer the Services; as to run counter to the Tenor of a May's Grant, 
without a Bgnefit to any Body, would be moſt abſurd, for ſuch Conſtruction 
would not make a feudal Tenant, becauſe the Leſſee for Years would not 

| hold of the Lord, nor could the Lord avow upon him. . 

2 Rol. Abr. But if-a Feoffment be made to the Uſe of 4. and B. during their Joint 
418. Lives, and after the Death of either of them, to the Uſe of C. ſor Life, 
"*Page2s; and aſter tothe Heir of the Body of B. though B. hath an Eſtate of 

; _ 'Freehold,. yet the Remainder limited to the Heirs of his Body does nat 


wa 


, 


|| 


veſt. but is in Abeyance, becauſe by this Limitation the Eftate of Fre. F. 
hold may determine in B. during the Continuance of his Life; and fince : 
B. is not let into the Eſtate during his whole Life, his Heir cannot take u mor; 
Repreſentative of him, for ſuch Repreſentative muſt be of an Eftate of Nhe 5: 
which B. was ſeiſed; and ſince by the, Intention of this Conveyance the cientl 
Feoffor hath not limited it in ſuch a Manner, that B. in all Events ſhouli 
die ſeiſed of the Eſtate, it is plain he defigns only a contingent Benefit to Med che! 


the Heirs of the Body of B. as original Purchaſers, and not by Derivation u the 1 
Rol. Abr. If a Leaſe for Life he made to A. remainder to the right Heirs of l. 1 1 
418. this is a good contingent Remainder if Lirery be made, becauſe ſuch 2 

Ac of Notoriety delivers over the Freehold to A. at the Time it is made e . 

and thereby creates a Tenant, who is Feoffatus within the Statute to hold q 

of the Lord, who is capable of doing the feudal Services, except Hou Bo 

mage, and on whom the Lord may avow ; and by this Conſtruction the 

| is no Inconvenience, or Suſpenſion of all the feudal Services ; for if 4 
ſhould die during the Life of B. the contingent Remainder would becont 


s e yoo 


ESTATE in FEE-SIMPLE. 


te void, becauſe there would be no feudal Tenant to attend the Services; 
ly the right Heir could not take it during the Life of B. and then 1 5 ans 

hr would return to the Donor, who would be again Tenant to anſwer the 

Services. | | ES | 

y But if A. makes a Leaſe for Life, or a Gift in Tail, Remainder to his And. 3. 
nd right Heirs ; this 18 a void Limitation in its original Creation, for it cannot Co. Lit. 20. 
re, veſt immediately no more than in the former Caſe, Quia non eff heres vi- 15 

to deni; and to conſtrue it a contingent Remainder would be to fuſpeud the Nl 1 
ant Services of the Feud to no Purpoſe; for it is not poſſible that it can veſt 195 IP 
de during the Life of the Grantor, for ſo long as he lives he can have no Re- 2 Rol. Abr. 
Re. preſentative or Heirs, and therefore not like the former Caſe, which may 45. 

the poſſibly velt the Minute after the Grant is made, or at leaft during the Life Leon. 182. 
his of the Grantor ; beſides, that in this Caſe, where the Feoffor has not parted OE Is 
not with the whole Eſtate out of him, the Feoffee does not hold of the Lord 2 | 
velt within the Statute Qua emptores, Fc. || and to conſtrue this Limitation to Hy 
ant the right Heirs a Parting with the whole Eſtate, would be an abſurd Con- 


ſtruction, becauſe the Anceſtor, in Caſe he outlives the particular Eſtat 
0 mult be in of his old Reverſion, ſince he cannot have 5 „ 
. Life; and the Anceſtor cannot be ſuppoſed to deſign the Heir ſhould take 


ute; as a Purchaſer, ſince it were an abſurd Intention, that that E I 
and would of Courſe deſcend to him, ſhould veſt in him in _ ee 
e a Purchaſer ; and by Conſequence, ſince there is no Alteration by the Con- 
t the reyance from the Courſe in which the Eſtate would have deſcended, it muſt 
vice Wl bea void Limitation. | 1 
er to | | 4 | | | 

4 | {| See Tit. Remainder and Reverſion, 4 Vol. 292. 
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125 EFORE we enter into a Diſquiſition of Eſtates- Tail, as they ſtand See thus Sta- 
Hog on the Statute de dons conditionalibus, it will be neceſſary to take ute x 
wes wp particular View of the conditional Fee at Common Law, becauſe 9 4 

i ic Statute de donit creates no Eſtates-Tail, but of ſuch Eſtates as were an- Ry 33, 
nce te ciently conditional Fees | ce-Tail 
b ſhould of | wa 0 o 1 

—5 5 i 1 m- 
net to % 2 Feudum novum, in Oppoſition to Fee-ſimple abſolute, or the Feudum antiquum, and v Af only 
rivation X Deſcendants, either Male or Female, according to the Words and Limitation of the feudal - 
* } ; and thence came to be diſtinguiſhed into Feudum Maſculinum and Femininum. 

s of h. 5 


ile fuck * Lands were given to a Man and the Heirs Male of his Body, the Co. Lit. 19. 
:. made ldbe Female were not inheritable, becauſe the Feudal Donation expreſſing a. 

to doll rticularly what Heirs of the Donee were to inherit, no Heir, though of 

pt Ho = Body of ſuch Feuditary, could inherit, that did not come. under the 

ont a and Limitation of the Donation. ; 

for if 4 ol, II. & is | | : p 

vs | | And 
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the Reaſon of the Difference is this; in the firſt Caſe A. having an Eſtate 
or Life 48 Fegſatus within the Statute Quia emptores, Qt. and con ſequenthy 
capable of performing the feudal Services; and then to make the right 
_ Heir a Purchaſer would be to ſuſpend the Services of the Feud during the 
+ Life of 4. who is capable of performing them; which would apparently 
tend to the Weakening of the "Tenure aud State of the Kingdom; and 
therefore ſuch Interpretation ought to be made as beſt ſupports the "Tenure, 
When the Words will bear both Senſes ; for if, after fuch Limitation to 8 
the right Heirs of Tenant for Life, he ſtill continued but barely Tenant 8 
for Life, he would not be in the Homage of the Lord, nor would he be d 
obliged to venture his Life in the Wars for ſuch. Eſtate; and he in Re. 
mainder would not be obliged to do the feudal Services, becauſe, during the b 
Life of the Tenant for Life, he has no Intereſt in the Land, becauſe his Pp 
/ Remainder cannot execute during the particular Eſtate, and conſequently not 
. obliged to do the Services of the Feud ; and if ſuch Remainder was to veſt 
in the right Heirs as Purchaſers, it could not veſt during the Life of Tenan 
for Life, quia non eft heres viventis ; and then by ſuch Conſtruction the Ser. 
vices of the Feud would be neglected during the Life of A. for there would 
f be no one to perform them; but in the laſt Cafe you cannot veſt the Re. 
P mainder in the Leſſee for Years, for he is not Feoffatus within the Statute; 
for the Perſon that properly takes by the Feoffment is the Frecholder, and 
then conſequently, although you ſhould conftrue a Limitation to ſuch right 
. Heirs a Remainder veſted in the Leſſee for Years ; yet he, having not the 
immediate Freehold in him, would not be obliged to do the feudal Services 
till the intermediate Remainder was ſpent ; and therefore the Remainder to 
the right Heirs is not immediately veſted in the Leſſee for Years, becauſe 
the Heir is the firſt that can have the Freehold as feudal Tenant to the Lord, 
and therefore by the Words of the Donation muft be the firft Purchaſer of 
ſuch Remainder ; and though in the firft Caſe they admit ſach Limitation 
to be a Remainder executed for publick Convenience, viz. that the feudal 
Services, if poſſible, may be anſwered ; yet it would be ridiculous to admit 
| ſuch Canſtruction in the laſt Caſe, ſince it would not make a feudal Tenant 
to anſwer the Services; as to run counter to the Tenor of a May's Grant, 
without a Bgnefit to any Body, would be moſt abſurd, for ſuch Conftruftion 
would not make a feudal Tenant, becauſe the Leſſee for Years would not 
hold of the Lord, nor could the Lord avow upon him. : 
2 Rol. Abr. But if-a Feoffment be made to the Uſe of A. and B. during their Joint 
AL8. Lives, and after the Death of either of them, to the Uſe of C. for Life, 
"*Page2ss and after to the Heir of the Body of B. though B. hath an Eſtate of 
| _ 'Freehold,. yet the Remainder limited to the Heirs of his Body does nat 


|| 


veſt,. but is in Abeyance, becauſe by this Limitation the Eſtate of Free: P 

hold may determine in B. during the Continuance of his Life; and fince | 

B. is not let into the Eſtate during his whole Life, his Heir cannot take 3 WW: mo; 
Repreſentative 'of him, for ſuch Repreſentative muſt be of an Eſtate of BW de 8 

which B. was ſeiſed; and ſince by the, Intention of this Conveyance the E cient! 

Feoffor hath not limited it in ſuch a Manner, that B. in all Events ſhow: i 

die ſeiſed of the Eſtate, it is plain he deſigns only a contingent Benefit io Wie! the 

the Heirs of the Body of B. as original Purchaſers, and not by Deriation fn 

nol Abe If a Leaſe for Life he made to A. remainder to the right Heirs of 5. 1 
418. this is a good contingent Remainder” if 'Livery be made, becauſe ſuch Ihe 
| Ac of Notoriety delivers over the Freehold to A. at the Time it is made * 


and thereby creates a Tenant, who is Feoffatur within the Statute to bod 
of the Lord, who is capable of doing the feudal Services, except Ho- 
mage, and on whom the Lord may avow ; and by this Conſtruction ther 
is no Inconvenience, or Suſpenſion of all the feudal Services ; for if 4 
'  ſhguld die during the Life of B. the contingent Remainder would becore 
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wid, becauſe there would be no feudal Tenant to attend the Services; for 

the right Heir could not take it during the Life of B. and then the Land 
would return to the Donor, who would be again Tenant to anſwer the 
Services. 5 : : . 

But if 4. makes a Leaſe for Life, or a Gift in Tail, Remainder to his And. 3. 
right Hears ; this is a void Limitation in its original Creation, for it cannot Co. Lit. 20. 
veſt immediately no more than in the former Caſe, Quia non eff hares vi- D 6 
wentis ; and to conſtrue it a contingent Remainder would be to ſuſpeud the RL. iP fans 
Services of the Feud to no Purpoſe ; for it is not poſſible that it can veſt 827. 
during the Life of the Grantor, for ſo long as he lives he can have no Re- 2 Rol. Abr. 
preſentative or Heirs, and therefore not like the former Caſe, which may 415. | 
poſſibly veſt the Minute after the Grant is made, or at leaſt during the Life gs as 
of the Grantor ; befides, that in this Caſe, where the Feoffor has not parted Mitford. 
with the whole Eſtate out of him, the Feoffee does not hold of the Lord Moor 284. 


- vithin the Statute Qua emptores, Ec. || and to conſtrue this Limitation to 


the right Heirs a Parting with the whole Eſtate, would be an abſurd Con- 
ſirution, becauſe the Anceſtor, in Caſe he outlives the particular Eſtate, 
muſt be in of his old Reverſion, ſince he cannot have an Heir during his 
Life; and the Anceſtor cannot be ſuppoſed to deſign the Heir ſhould take 
a a Purchaſer, ſince it were an abſurd Intention, that that Eſtate, which 
would of Courſe deſcend to him, ſhould veſt in him in the ſame Manner as 

a Purchaſer ; and by Conſequence, ſince there is no Alteration by the Con- 
reyance from the Courſe in which the Eſtate would have deſcended, it muſt 
be a void Limitation. | 


See Tit. Remainder and Reverſion, 4 Vol. 292, 
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8 we enter into a Diſquiſition of Eſtates-Tail, as they ſtand See this Sta- 
on the Statute de donis conditionalibus, it will be neceſſary to take due = 
a more particular View of the conditional Fee at Common Law, becauſe qe 1 85 
the Statute de donis creates no Eſtates-Tail, but of ſuch Eſtates as were an- Fes. Tait : 
cently conditional Fees. | | was origi- 
nally term- 
el the Feudum novum, in Oppoſition to Fee · ſimple abſolute, or the Feudum antiguum, and went only 
to the Deſcendants, either Male or Female, according to the Words and Limitation of the feudal - 
Donation, and thence came to be diſtinguiſhed into Feudum Maſculinum and Femininum. —— 


If Lands were given to a Man and the Heirs Male of his Body, the Co. Lit. 19. 
live Female were not inheritable, becauſe the Feudal Donation expreſſing a. 
prticularly what Heirs of the Donee were to inherit, no Heir, though of 
the Body of ſuch Feuditary, could inherit, that did not come under the 


Words and Limitation of the Donation. 


Ver, II. 1 And 


—— 


. 3 SI. 
»* 45 © 290 0 _ 15 Hen Fo 4 
e 2 2 une 


98 


"Ms 


_ 


— — * — $7 


bo * 
4 = N 
— 
1 
Ar IE ra 1 OP n + ; — i 
3 7 3 h A ve 9 — 3 * : — 3 3 — ** — 7 r 
— \ 7. r . = — 2 2 the Wo ld Ch 2 nts BOS At wh, Roo > 1a n — A - AE = 24 DN 1 = @ wh _ ys 
y a D — Fe 4 4 8 3 2 7 2 ur, * 4 . "ve \ * I 2 
8 een SL 3 I 1 xd 5 1 8 2 . > Tbs £5 To IR * 2 x 
2 > * — ep - r * ig — 4 by — * * 3 as. MET: 2 - ö S n 8 A” 7 - ny ” "bs. 
_— e — * 1 1 r * - eD Te ELIAS ES 2 r 3 - ap 3 5 
2 * — — hee = — £ . —— rr von — I EO CA IRE » — — — — > 1 — — 
— — 2 a 4 — — 1 maT wen — — — 2 — . — r 
- 1 IT) 5 — a 4 2 r — "_ - _ — - — — — > wwe Fs — CES — - - — . 
7 1 SIE r Gn I Gown 8 . _ ——— — Na — = - — — . 7 — 
. 2 8 _y . 8 * 2 2 — P 23 < — 2 I U — Ke a 
A 2 > x 5 r ,; a 1 Fw. 1 7 oo 4 4 =» * 4 « - — 9", ce T 3332 La 
. « oo PR” ” 7 D * ky Py * l 1 2 1 L 
£ . » 7 La DP. Ss - TR" l 

= Ps 9-200 a ; — 2 4 U FEE — * e — 

* * * 0 1 Pp IS R . © p » 4 - 

* 2 5 wi 


2 


e, 
19 2 e 
— 2 — 


8 8 
OG 8 INS. ey N 22 Y a — * 


TEL 
n 
We L 


ern 
1 
N 4174 ay + 


8 
E 
1 


ESTATE w- PAELK.” 


Co. Lit. 1). And if the Donee had Iſſue two Sons, and died, and the eldeſt. died 
2. « leaving a Daughter, the youngeſt Son came into the Succeſſion of the 
7 Co. 35. 4. Feud and excluded the Daughter ; and if there had been no Son, the Feud 
(a) reverted to the Donor ; for the expreſs Words of the firſt Donation, 


(oh BEGS which regulated all ſubſequent Deſcents, excluded all Females from inhe. 

| Heirs wereriting ſuch Feud ; ſo e contra if the Feud had been given to a Man and the 
excluded, Heirs Female of his Bod, the Deſcent was to be conveyed to the Females ] 
Rol. Abr. only, excluſive of all Males, according to the Words of the firit Do- : 
Babs nation. . 5 b 
ci 13. But if the Limitation of the Feud bad been to a Man and his Hein b 
EY Male, || ſuch Donation doth not exclude the Females, but lets them and (1) \ 
See infra all collateral Heirs in, becauſe ſuch Donation, not limiting the Feud to the b 
259, GO, and Deſcendants of any Body, cannot be good as a Feudum nos um; and if it he b 
262. 5. C. conſtrued a Feudum antiguum, the Couſe of Deſcent cannot be altered by 5 

(% And Ws : | 

therefore 28y Man's private Fancy; and ſince it appears by the Words of the Do- 8 
this at this nation, that the Donor intended an Eſtate of Inheritance, his Words ſhal F. 
Day isaFee- be taken moſt ſtrongly againſt himſelf, and ſhall paſs the moſt abſolute Eſtate by 
fimple. of Inheritance, which is a Fee-fimple to which not only his lineal Heir, 
Jou. 105. but alſo his collateral Heirs, are inheritable. l Ii 
The Power of Alienation was not abſolute in the Feudum novum, be- Po 
cauſe ſuch Power might have been employed to diſappoint the Lord d ha 
his Reverter; and yet they did not abſolutely take away from ſuch Feu- 5 
ditaries the Power of Alienation, becauſe that would have created a Per ' 
petuity, which was againſt the original Policy of the Engl Law. To Tr 

come therefore to a Temper between theſe Extremes, the Donee was nat 
1 allowed to alien till Iſſue had, becauſe till then he had not a deſcendibl f 
Co. Lit. 19. Eſtate in him, and therefore could not transfer a deſcendible Eſtate ts be 


4 others; and if he ſhould have been allowed to have aliened whether he had 
4 Plow. 246. Iſſue or not, ſuch Alienations would have diſappointed the Limitations aud Mar 
. | Reſtrictions in the Gift, which Frought it back to the Lord on Failure d fourt 
7 Co. 34. b. Iſſue; and therefore they conſtrued the Words of the feudal Donativa Dau, 


00 * not only as a Limitation but Condition, which the Feuditary wa 0 
2 Inſt. 333. obliged to perform before he had an abſolute Power over the Ellate; 
page 257 for ſuch Donations were generally made for the Propagations of Familia 1 


* and therefore it beſt anſwered the Deſign of ſuch Gifts, to ſuppoſe tle 
Power of Alienation to ariſe on the begetting Iſſue, becauſe in ſuch Caſe 
the Feuditary had the Contingencies of a Family; for when Iſſue was had, 
they looked upon the Lord's Poſſibility to be at a great Diſtance, and they 
admitted of an abſolute Power of Alienation ; therefore, if a Man hal 
aliened before Iſſue had, the Lord could not have entered for a Forfeiture 
becauſe that would have been contrary to his own Donation, which carried 
it to the Feuditary and his Deſcendants ; and therefore, if Deſcendants 
were afterwards born, the Lord was excluded during the Continuance d 
ſuch Iſſue, and the Iſſue born after the Alienation could not have entercy 
becauſe they only claim as Repreſcntatives to their Anceſtor, and thereſo 
his actual Alienation barred them. + 5 
+ Sce Co. Lit. 19. a. See alſo infra 265. d. The Iſſue hath Remedy by a Formedon in 4/6 
given by Vm. 2. c. 1. Vide infra 587. 5 


3 235. But if ſuch "Tenant had aliened before Iſſue had, and afterwards had [ſue 
o. Lit. 19. and then the Tenant and ſuch Iſſue had died, ſuch Alienation had not bar 
the Donor of his Right of Reverter, becauſe the Condition was not pa 
formed at the Time of the Alienation, ſo that the Tenant had not an abl 

lute Property veſted in him for the Purpoſe ; wherefore, ſince the Alienati 

was before the Tenant had ſuch Power, it was ſubje& to the Lord's Ch 

a8 if no ſuch Alienation had been, and by Conſequence the Lord 7 


-__ 
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| have entered as in his Reverter, as if the Tenant had died without Iſſue, | 


died and the ſubſequent Birth of the Iſſue is not a ſufficient Performance of the I. 
the Condition to make the precedent Alienation valid, fince that were to allow oh, 
Feud of the Alienation of a Perſon who had no Power to alien. * 2 fre, | 
tion, | | 3 | | 8 589. | 
* But if a Gift was made to a Man and the Heirs of his Body, and the 7 Co. 34, 10 
al Donee had died leaving Iſſue, ſuch Iſſue, without having Iſſue, might have 35: PR, if 
Do- alened, becauſe, coming in by Deſcent, he had the fame Power over it as C Lit. 19. 6 
he had over other Eſtates deſcendible, and ſucceeding into his Anceſtor's 11 
© RM Eitate, who had an abſolute Power of Alienation, he took it in the ſame Sil 
To Manner diſcharged of any Reftraint from the Condition, and the rather, I 
i the becauſe otherwiſe the Iſſue could not have made the neceſſary Proviſions on ad 
ird his own Marriage by a Family Settlement; but if the Iſſue had not aliened, "Fr 
ed by it had followed the Limitation of the firſt Donation, becauſe the Eſtate had 15 
255 continued in the ſame Condition without Alteration, and conſequently, on $14 
3 that Failure of Iſſue according to the firſt Donation, the Lord had been in, in 115 
Plate his Fendal Right of Reverter. . | 300 
8 And as the Feuditary had Power to alien the Land after he had Iſſue, ſo Co. Lit. 19. 4.400 
| likewiſe might he have charged it with a Rent, Common, Oc. for this a. 00 
1 bo Power neceſſarily follows an abſolute and intire Property; for if he might Rol. Abr. Fl 
570 of have aliened the Feud from his Iſſue, it is but Part of that Power to tranf- 40. 0 
pe, mit it to his Iſſue under any Charge or Incumbrance he thought fit. bil 
< Da. So the Feuditary by having of Iſſue might have forfeited the Feud for Co. Lit. 19. 
0 Treaſon or Felony. os | . My ; 
vas not | | 28 Abr. 0 
endible If there was no expreſs Reſervation of Services in the firſt, Feudal Dona- O Lit. ; 
” bo tion, the Donee held of the Donor as he held over. Potts g Ng 9% b 
3 Os : | | where a 
ons and Man made a Gift in Frankmarriage, ſor in ſuch Caſe the Donee held free from all Services till tho 
ilure k bunch Degree was paſt ; becauſe theſe Gifts being made by the Feuditary on the Marriage of his 
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Daughter, or ſome other Relation, ſuch Promotion was thought à ſufficient Conſideration for the 
Gift, without an Acknowledgment of an annual Service, or where the "Tenant in Grand Serjeunty 
made a Gift in Tail generally, without any ſpecial Reſervation. Co. Lit. 23. a. 
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Thus the Law ſtood till the 13 Ed. 1. c. 1. when the Statute de donzs con- 6 Co. 40. a. 
ditonalibus was made, which deprived the Feuditary of his antient Power Sir Antbony 
of Alienation, upon his having Iſſue, or performing the Condition; the 33 i 
Pretence of making this Statute, as appears from the Preamble, was to Co. I it. 21. 


| ; a 2 

. comply with the Will of the Donor, who in all ſuch Grants intended that 2 Inſt. 335. 

rfciture, the Feud ſhould be tranſmitted to the Deſcendants of the Feuditary in the Mo. 155-6. 

e ame Plight he received it; and upon Failure of the Deſcendants * that Page 258 

enden ould revert to the Donor himſelf; but the real Deſign of making the YR; EPs 

5 St a . 3 2 Mod. 131. "mY 
8 tute was to introduce a Perpetuity to other Purpoſes; for, towards the Co, Lit. 1 
e kad of the Barons War, the Crown took up a new Method of Politicks 392 - 1B 


to break the Intereſt of the Baronage ; for when any Feud that was then 
lubũſting in large Diſtricts and Territories eſcheated, or was forfeited to 
the Crown, the King divided them, and gave them out in leſſer Feuds, 
thereby to deſtroy the Power of the Peerage ;. this the Barons ſaw would 
tend to the Ruin of their*Body, and therefore paſſed this AR to make all 
luch new Feuds unalienable, and by that Means not forfcitable for Treaſon, 
tio the Condition ſhould be performed by having Iſſue; and from the 
Tine of this Statute, the Donor's Poſſibility or Right of Reverter was 


therelo! 


in deſcend 


nad Iſſut 


jot barrel 


; not pa med into a Reverſion; and the Donee, who before had a Fee - ſimple 
t an ab ditional, has now but an Eſtate- tail. | | 
Alienati | 

d's Clat 
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"STATE iy Art. 
Under this Head we ſhall conſider, 


(A) What Things map be intailed within the 
_  Statnte de donis conditionalibus. 255. 
(B) What Words are requiſite to create an Eftate: 
tail in a Deed or Gift, 259. pay 
(C) Df rhe ſeveral Sorts of Effates-rail. 262. 
(D) Yow far Tenant in Tail may charge his El. 


tate, and what Aas of His relating to the Jy. 


heritauce ſhall bind the JCue, thongh the Jutail 
continues. 265. . N 


| 


ns — ——— — — 


(A) What Things map be intailed within the Sta 
tute de donis conditionalibus. 


Co. Lit. 19. HE Statute makes Uſe of the Word Tenementum, and therefore the 
3 Eſtate to be intailed may be as well incorporeal as corporeal Inherit. 
00 * ances, becauſe the Word Tenementum comprehends the one as well as the 
other, and conſequently not only Lands may be intailed, but all Rent, 
Commons, Eſtovers or other Profits ariſing from Lands. ah 
But it is not neceſſary that the Thing to be intailed ſhould iſſue out of 
Co. Lit. 20. Land; for if it be annexed to Lands, or any ways concerns or relates to 
OY them, it may be intailed within the Statute ; and therefore Offices and Dig- 
(a) 7Co. 33. nitics may be intailed ; and accordingly it has been (a) reſolved, That if 
Nevil's the King creates a Man Earl of D. to him and the Heirs Male of his 
Caſe. Body; this is a good Intail,of the Dignity within the Statute, becauſe the 
| Title or Dignity relates to Lands ; and anciently they were computed from 
Co. Lit. 20. their Poſſeſfons as a Baron's Fee, an Earl's Fee, &c. =” 
a. 80 Offices may be intailed; as the Office of Earl-Marſhal of England, 
x Rol. Abr. or the Office of a Steward, Bailiff, or Receiver of a Manor, becauſe 
=_ theſe are demandable in a Precipe, ut Tenementa, and being exerciſeable 
e 33- within the Manor, are therefore looked upon as Members or Branches 


W. 2. 


Hard. 46s. of it. | 1 

| | An Equity of Redemption is intailable, becauſe the Mortgage being: 
Pledge for Money, Equity looks upon the Eſtate in the ſame Plight as it 

| Co. Lit, 20. was before, ; 188 g | 28 
Chbarters may be intailed, becauſe they are Muniments belonging ts 
page 258 the Land iclelk; but if the Intail be barred by collateral Warranty, 
p then the Heir ſhall not have Detinue for them, for then he cannot make 
Co. Lit. 20. Title by Virtue of the Intail. | Ce 
2. But Things merely perſonal, which only charge the Perſon, and neither 
Flow. 2. b. iſſue out of Land nor relate to it, nor can be demanded ut Tenementum in 3 
> 3 Precipe, cannot be intailed within the Statute, and therefore, if I grant to 
Rol. Abr. B. and the Heirs of his Body, to be Mafter of my Hawks, or Keeper of 
337. my Hounds, with a Fee or Salary annexed to it; this is no Intail withut 
the Statute, becauſe this can no way fall within the Notion of Tenementun- 
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ESTATE in TFATL. 

So if A for him and his Heirs grants an Annuity to B. and the Heirs of Plow. 3. a. 
his Body; this, having no Manner of Relation to Land, is no Intail within - ans Abr. 
the Statute; for ſuch Grant only affects the Perſon of the Grantor. 7 1g 

No Chattels real can be intajled. and therefore tho? a Man, poſſeſſed of a Co. Lit. 20. 

he Term for Years, ſhould devife his Term to J. S. and the Heirs of his Body, a. | 
yet the Term would go on in its old Channel to the Executors, and the Ig 8 87.) 
Iſſue of the Body of the Donee has no Intereſt in the Term, and F. S. wm Abr. 

ie: may fell or liſpoke of it as he pleaſes; for this being no Tenementum within « BE 

the Statute, the Deviſee is not tied up from alienating it by that Act; ſo it Cont. Rem. 

is of a Truſt, for a Man can no more intail a Term in groſs by Way of 345- 

Truſt, than by Way of Deviſe ; but a Term for Years, which is created Cro. Eliz. 

or kept on Foot to attend the Inheritance, is allowed in Chancery to wait 3 A 

upon the Intail of the Inheritance. F . 5 "Ah 


2 Chanc. Rep: 233. but for this vide Plus Tit. Devije jo, „. 
{ The Limitation of a perſonal Eſtate to one in Tail veſts the whole in him. _ ide Fearne on Con- 


| Lord Nettingham ſaid it was Lord Cole's Error in Leonard Lovie's Caſe to ſay, that if a Term be 
ta deviſed to one and the Heirs Male of his Body, it ſhall go to him or his Executors no longer than 
abſolute Diſpoſition of the 'Term.——In the Duke of Nor/3/#'s Caſe a Limitation of a Term (cn 
to take Effect upon a dying without flue, within the Compaſs of a Life then in being, was adjudg- 


the Deviſe of a Lerm in groſs, and of a Term de novo out of the Inheritance, wide Fearne 342, fc, 
oy 2s to the Intail of Copuholds. vide Tit. Copyhold. 

it of = | | | mo me ln | 

mY (B) What Words are requiſite to create an Eſtate⸗Tail 

11 1 5 in a Deed or Gift. s 

tee WT the Notion of Succeſſion prevailed, it was neceſſary in Feudal. For the 
from Donations to uſe the Words Heirs to diltinguiſh ſuch deſcendible Words 


Feud from that which is granted only for Life, but as to the Word Body, which 


lend it was not neceffary'to make Uſe of that in the Donation, but it might be I 
cauſe apreſſed by any equivalent Words, and (a) therefore a Gift to a Man, and Will i 
ſeable beredibus de ſe, or de carne, quos fibi coniigerit hebere, or procreavit, is a Vit. Dewiſe, 
che good Eſtate- Tail, for theſe ſufficiently circumſcribe the Word Heirs to the (4) Co. Lit. 
Deſcendants of the Feuditary. : | 20. | 
: 25 700. 41. b. 
ing 4 ph and the | 
t as it Reaſon of the Difference is, for that Inheritances being only derived from the Law, the Las, te- 


quires the Word Heirs that comprehends the whole Notion of ſuch legal Repreſentation, but che 
Limiting the Inheritance to the Deſcendants of this or the other Body, is only the particular luten- 


iu ſuch Manger as may maniſeſt that Intention. 


Therefore if Lands are given to a Man & heredibus, quos fibi contigerit - ©. 41, 
ere. de uxare ſud; this is an Eſtate-Tail, tho' the Word Body be 42. 

omitted ; ſo if the Gift had been to him & heredibus ſuis de prima 5 

jua, for this confines the Word Heirs to the Deſcendants of his Body, lince 

bis Heirs, who can inherit that Gift, muſt be of his Wife, which no colla- 

tral Heir can poſſibly be. C 5 1 

Feoffment was made to the Uſe of A. for Life, Remainder to the, ..... 

le of B. and of the Heirs Male of the ſaid B. lawfully begotten, aud yo. os 


478. 
for Mo. 424. 


IJ 8 | | Co. 47 
b. C. between Abr!ham and Troigg. Lit. Rep. 344, Plow. 541. 3 Leon. 3. Hob. 1 95 ; 4 


wyer receives always u favourable Interpretation; vide Title Deus. 21.4, Ray.n, 1146, 


Vent, 194 


tingent Remainders. zd Edit. fo. 345, c. In the Duke of Norfolt's Caſe, 3 Chan. Ca. 1, e. 
he ſhall have Heirs Male of his Body; for theſe Words are not a Limitation of the Time, but an 


ed a good Limitation to a third Son.——As to a Diſtindtion that hath been taken, between the 


lon of the Perſon that forms the Gift, and therefore the Law leaves every Man to expreſs himſclf 


\ 41, but it would be otherwiſe in a Will, which being made without the A iſtince of 4 
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„„ ATE in ALS | 
| for Default of ſuch Iſſue, Remainder over, A. dies, this is no Eſtate. 
*Pzge260 * Tail in B. but a Fee- ſimple, becauſe there are no Words to ſhew from 
whoſe Body the Heirs Male of B. muſt proceed; for to the Creation of an 
Eſtate - Tail, it is requiſite that there be Words ſufficient to ſhew from what 
Body the Heirs mentioned in the Gift are to proceed, tho? the Word Body 
de nat expreſsly uſed ; for in this Caſe ſuch may be Heirs Male of B. that 
were never proceeding from his Body, ſince the Words of the Donation 
leave it at large, and do not require that they ſhould be begotten by any 
particular Perſon. _ | 
2 Salk. 620. 80 where A. ſciſed in Fee of a Copyhold, ſurrendered the ſame to the 
Pl. 3. © Uſe of himſelf for Life, and after to B. and C. his Wife, pro & dura: 
a Pao termino vitarum ſuarum naturalium & hered. & afſignat. predi. B. & C. 
2d Raym. Pro defeftu' tals exitus, to the Uſe of himſelf and his Heirs; and it was held 
1144. by Hol Ch. Juſt. and two Judges, againſt Gould, that B. and C. had a 
Paſch. 4 Fee-ſimple, and that pro defefu talis exitus imported nothing of their dying 
I 5 5 without Iſſue, but was to be taken generally, and every Heir is the Iſſue 
Cur. 17 of ſome Body. 1 | 75 f 
the rather a | | p | 
Fee-ſimple in this Caſe, becauſe of the Word Aan, for an Eſtate-Tail is not aſſignable ; but Gould 
cont, becauſe the Intent of the Party was to create an Eſtate-Tail. 


Carth. 343. But if A. ſeiſed in Fee makes a voluntary Feoffment to the Uſe of him. 
5Mod. 266. ſelf for Life, Remainder to the Uſe of J. S. and his Heirs for ever; and 
Ld. Raym. for Default of Iſſue of the Body of J. S. then to the Uſe of the right Heirs 
og 1h ag. of A. this being in a Conveyance by Way of Uſe, which is always 
judged be- conſtrued like a Will, and according to the Intention of the Party, gives 
tween Zeigh J. S. but an Eſtate- Tail. e \ 
and Brace. | 5 : 
Hill. 6 W. 3. in B. R. and fame Point ſaid to have been adjudged upon this very Deed in C. J. 
between Coke and Roberts. Hill, 2 W. 3. 5 


7 Co. 1. If Land be given to A. and B. his Wife, and their Heirs, & alits bert. 
aibus of the ſaid A. | didi heredes de A. & B. executores obierint fine ber. 
 dibus de fe, this is a good Eſtate-Tail, tho' the Word Body be omitted, be- 

cauſe there are Words equivalent, which equally circumſcribe the genen 

WB Import of the Word Heirs to the Deſcendants of the Body of A. and B. 
Rol. Abr. If Lands are given to a Man and the Heirs of his Body, Remainder to 
838, S. and his Heirs in formd predifad ; this is a good Remainder in Tail to 
A 20. J. S. for by a neceſſary Relation the Mind is carried to the Words of tis 
* __ _ firſt Gift, which circumſcribe the Heirs of the Donee to the Deſcendants 
of his Body; ſo if the Remainder had been limited to J. S. in formd predil. 
this Limitation, without the Word Heirs, had veſted a good Eſtate- Tail in 

him in Remainder; or if a Leaſe for Life had been made to A. the Re- 

mainder to B. and the Heirs of his Body, Remainder to J. S. in eadm 

formd, theſe Words, having ſuch a neceſſary Relation to thoſe Words 

which immediately precede them, repreſent to us the Intention of the Do- 

nor as plainly as if he had expreſſed himſelf in all the Terms of the fil 


Limitation. 
Co. Lit. 20. ö But if a Gift be made to A. for Life, Remainder to B. and the Hein df 
b. his Body, Remainder to J. S. in formd predi8. this, according to my Lot 


Coke, 18 a void Limitation to J. S. for, tho' the Mind is carried to the for- 

mer Limitations, yet finding no neceſſary Relation to one more than the 

other, it can determine nothing poſitively as to the Intention of the Don 

and therefore ſuch Limitation is void for Uncertainty. T 

+ Niete, Co. Lit. 385. b. Oy, 10 bk Mob letteth Lands for Life, the Remainder in Tai, " 

& Remainder aden forma, this is a te-Tail, quia idm ſemper refertur proximo pracactus. 
And this ſeems to be Law, for the Reaſon 3 Fm Y 1 wow £5 
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ESTATE rw: TALE + 
If Lands be given-to-a Man and his Heirs, habend." to him and the Co. Lit. 21.” 


gives where the laſt Words of the Donation retract the former Gift, they are 
taken as inſignificant and void, becauſe no Man is allowed to vacate his 


| own Grant, ; By) . | | ; 

n C. . If a Feoffment be made to A. and his Heirs, with Warranry to him and Rol. Abr. 
his Heirs, and if it happens that he dies without Heirs of his Body, that 839. - ' 

„ ber. Gall remain to J. S. in Fee; this Limitation of a Remainder explains: Rol. Abr. 

hab what Heirs of the Donee ſhould take; for it is plain that the Donor intended 


2 Heirs of his Body; this is but an Eſtate-tail, becauſe the Habeadam ex- : 9 
m unds the general Word Heirs in the Premiſſes; for though it cannot © . 154. I. 
an change or alter them, ſo as to retract the Gift in the Premiſſes, yet it“ may , Rol. Abr. £408 
at well conſtrue and explain them while ſuch Conſtruction is conſiſtent with 66, 68. - \/| Wl 
dy the Premiſſes, and does not deſtroy the Operation of the Words men- Page 261 Jl: | 
hat tioned in them, but only explains in what Senſe they ere to be taken, and Wh | 
ion what Heirs are comprehended; but if the Limitation in the Premiſſes "1 il 
any had been to a Man and the Heirs of his Body, halendum to him and bis 1: | 
Heirs, it had been a Tail with a Fee-fimple expeQant, becauſe this Ha- 141888 
the }endum cannot be conftrued an Expoſition, for that it comprehends all „ 
e Heirs in general, and doth not confine or interpret the Premiſſes, and 1 
2 therefore, being more comprehenſive than the Premiſſes, paſſes the Fee- os | 
held imple expectant. + td 3 | 1 
ad a If Lands be given to a Man and, his Heirs, habendum to him and his Rol. Abr. | q 
ying Heirs, if the Donee has Heirs of his Body; and if he dies without Heirs 838. 4 :BY 
Iſſue of his Body, that the Land ſhall revert to the Donor, or habendum to king, 5 Es | Wo \ 
and his Heirs, if he hath Iſſue of his Body begotten ; and if he dies ro f. 19 
without Heirs of his Body, that the Lands ſhall revert to the D.nor ; this Tail. 20. 1 4 
Gould is but an Eftate-tail in the Donee, becauſe the Habendum plainly explains 4188 
in what Senſe the Word Heirs, which are uſed generally in the Premiſſes 1 
45 are to be taken, nor does ſuch Explanation retract the Gift in the Pre- "I 1 
him- miſſes, becauſe the Word Heirs have ftill their Operation, and by ſuch | 318 
; and Conſtruction are more conformable to the Will and Intention of the Donor ; 4 4 . 
Hein but if the Halendum had been for Life, that had been a void Limitation, | = 
always becauſe no Explication can reconcile the Habendum to the Premiſſes; and 1 ll 
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ed, be- the Word Heirs in the Premiſſes ſhould not be taken in their moſt extended 
genen denſe, for then they would convey an abſolute Eſtate, winch would bear 
ind B. no Limitation of a Remainder over to J. S. and then that Part of the Gift 
inder to would be void, which, by an eaſy Explication of what Heirs the Donor. 
Tail to meant in the Premiſſes, is made good and coniiftent, without any Force or 
of the Violence to the Premiſſes. he | | 91 


If Lands are given to a Man and a Woman and their Heirs, habendum gg, Car. 


cendants a N : 

; prod to them and the Heirs of their Bodies, Remainder to them and the Sur- 476, | 
«Tail in r of them for Life, to hold of the Chief Lord; this has been ad- 2 Rol. Abr. 
the Re- judged an Eltate- tail with a Fee · ſimple expectant; for though the Haben- 68- 

in cad n explains what Heirs are meant in the Premiſſes, and there is no Men- -e 

- Won n of the Word Heirs in the Remainder; yet it is plainly the Intention of __ 
the Do- be Donor, that the Intereſt in the Land ſhall not ceaſe upon the Deter- 


nation of the Eſtate- tail, hecauſe there is a Remainder limited over to 


ake Effe& when the Tail is ſpent ; and if the Limitation of the Remainder 


Hein al aſſes any Thing, it muſt be a Fee, becauſe they had a greater Eſtate 
my ready in them than for Life; and this the rather, becauſe the Terend. is 
o the for re sly to be of the Chief Lord, which ſhews they intended to leave no 
| than tht late in themſelves. | | | : 


If T give Land to a Man and his Heirs, viz. the Heirs of his Body; Hob. 172 

ls is but an Eſtate-tail; for here I explain the general Import of the 

Word Heirs to the Deſcendants of the Body of the Donee. | | 

A Feoſſment was made to A. habendum to him and the Heirs of his Cro. Jac. 

boa, to the Uſe of him and his Heirs and Aſligns for ever; this is only 2 
85 | an 
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2.Co. 78. an Eſtate- tail in A. and no Fee-fimple, for the Lands are ſo ap | 
Plow. 555- the firſt Words to the Donee and his Iſſue, that no Act or Limitation of 
e ona the Parties can take it out of them; nor does the Statute 27 H. 8. c. 10. 
to Uſes, 340. execute the Poſſeſſion to the Uſe ; for the Statute never intended to exe. 
Co. Lit. 19. cute any Uſe but that which the legal Tenant had been obliged to execute 
b. before the Statute 3 but the Act de donis, as it tied down the Donee 
Page 262 * from alienatiag, ſo it would not permit the Chancery to oblige the Donet 

| to give the Land away from his Iſſue; the ſame Law if the Uſe had been 

limited over to a Stranger, for the ſame Reaſon. OS 

Cro. Car. Lands were given to Baron and Feme, habend' to Baron and Feme to 
7 R the Uſe of them and the Heirs of their Bodies; this was adjudged an 
"np Eſtate - tail; for though ſuch Limitation of a Uſe to a Stranger had not been 
Meredith a good Eſtate- tail, becauſe the legal Eſtate in Baron and Feme had only been 
ver. Jones. for their Lives, yet here being no Feoffee diſtin& from the Ceſtui que Uſ,, 


_— nen 1 . * 


3 Com. Pig. but they being all the ſame Perſon, by Conſequence there is no Uſe diſtin t 
333. Die, from the e and therefore the Word Uſe may be very properly 8 
7 wg 8. rejected, in order to eſtabliſh the Intention of the Conveyance, and then þ 
Cowp. 419. the Cafe amounts to no more than if an Eſtate were limited to Baron and f 


Peme for their Lives, with Remainder to them. and the Heirs of their 
Bodies. e | 
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(c) Ot the ſeveral Sorts of Cffates-rail, 


Lit. Sea. F Lands are given to a Man and the Heirs of his Body, this is a Tail 
8 General; becauſe all his Deſcendants may poſſibly come into the Suc- 
- _  ceſſion; ſo that if the Donee has ſeveral Wives, the Deſcendants of every 
Wife may inherit, becauſe they fall within the Words of the Donation; 
- but the Donor might have by particular Expreſſions confined the Succeſſion 
to any particular Deſcendant, as to the Heirs Male or Heirs Female ; and 
hence the Diſlinction between Eftates in Tail Male and Tail Female. 
If Lands are given to a Man and the Heirs Male and Female of his Body, 
Co. Lit. 25. this is a 'Tail General; becavſe by ſuch Limitation all the Deſcendants of 
b. but great the Feuditary may inherit. EE dh a 
Care muſt | | | FL | | : | 
de taken to limit the Eſtate to the Deſcendants of the Body of the Donee; for if Lands be given to 
a Man and his Heirs Male, this is a Fee-ſimple. Co. Lit. 13. 80 if the Limitation had been to 
the Donee and his Heirs Female, or to the Donee and his Heirs Male or Female. Lit. Sect. 31. 


Co. Lit. 27. If Land be limited to the Son and his Heirs, of the Body of his Father, 
| this is a Fee-ſimple in the Son, and no Intail at all, not being limited to the 
Son's Deſcendants; nor is there in this Caſe any proper Limitation or Re- 
ſtriction of the Word Heirs, becauſe it limits it to his Heirs of the Body 
of the Father; now there is plainly a Deſign to place the Intereſt that is to 
veſt in the Son; and yet it ſhould not go merely to the Son's Deſcendants, 
but to all Collaterals, as far as they could claim under the Body of tbc 
Father; now ſuch a Limitation the Law will not endure, it not being an 
Eſtate· tail confined to the Deſcendants only; and therefore it mult be 3 
Fee - ſimple; for to allow Men to form ſuch new Sorts of Eſtates would be 
very inconvenient, as it would put it in the Power of private Perſons to 
make new Limitations touching the Courſe of Deſcents, and thereby render 

all Deſcents uncertain. „ a a RE ib | 


4 


But 


3 2 3 2 © KV 


But 
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dy of the Father, though the Father wae dead at the Time of the Gift ; yet 30. 

it is a good Intail, becauſe here the Word Heirs are Words of Purchale ; 

and it is a good Name of Purchaſe after the Father's Deceaſe; and the Son, 

being only Tenant for Life by the Words of the Gift, by the ſecond Words 

takes the Intail as a Purchaſer ; but in the other Caſe, the Words his Heirs, Page 263 


* are merely Words of Limitation, and therefore affect an Intail, which If there had 


the Law will not endure. 5 

8 7 : | 3 SGSrand- 
father, Father, and Son, and the Father dies, and the Limitation had been to the Grandfather and 
to his Heirs of the Body of the Father, this is a good Intail; for it goes to the Deſcendants only, 
and it limits what Sort of Deſcendants it ſhall go to, viz. ſuch only as were begotten by the Father. 


CY 


Co. Lit. 20. b. Bro. Tail 10. | 
If Lands be given to Huſband and Wife, and the Heirs of the Body of Co. Lit.26. 

the Survivor; this is a good Donation to veſt an Eftate-Tail General in the * 

Survivor; but the Eſtate- Tail does not veſt till one of them dies; and then, 10 Co. Sr. 


decauſe all the Deſcendants of the Survivor may inherit the Gift, it is a N | 


Tail General. 5 | 
Tail Special is where the Eſtate is limited to ſome particular Heirs of the Lit. SeQ. 


Body of the Donee, as to the Heirs of ſuch a Woman ; as if Lands be 16. 


given to a Man and his Wife, and the Heirs of their two Bodies begotten ; 

for though all the Deſcendants of that Marriage may inherit the Gift, yet 

all the Heirs of the Body of the Donee cannot inherit; for if the Woman 

ſhould die, and the Man take another Wife, the Iſſue of the Donee by the. 

{cond Wife ſhould not inherit, becauſe the Limitation of the Gift was only 

to the Deſcendants of the Feuditary by the firſt Marriage. | 8 
If Land be given to a Man and a Woman unmarried, and the Heirs of Co. Lit. 25. 

their Bodies, this is a Tail ſpecial, for the Poſſibility that they may marry, b. 


and then the Deſcendants of that Marriage can only inherit; ſo if the Gift W 


| be made to a Man that hath a Wife, and to a Woman that hath a Huſband, 74 16. 


* 


and the Heirs of their Bodies; this is a Tail ſpecial preſently in them, for 
the Poſſibility that they may marry ; and the Deſcendants of ſuch Marriage 
may inherit according to the Limitation of the Gift. = 


But if Land be given to two Men and their Wives, and the Heirs Plow. 3s.a. 


of their Bodies begotten, they have a joint Eſtate for Life, and ſeveral Inhe- Co. Lit. 35. 
ritances, but no joint Eſtate in Fail; becanſe, tho* the Huſband and the d. 
Wife of the other may die, and the Survivors may marry, yet the Gift 
being made to them all, and the Heirs of their Bodies, it is impoſſible. 
that there ſhould be one Heir or Deſcendant of all their Bodies, and there- 
fore it can be no joint Eftate-Tail in them all; but they all four take joint- 
he Life, and each Huſband and his Wife have a ſeveral Inheritance in a 
oiety. 5 | 
If 3 be given to two Men, and the Heirs of their Bodies begotten, Lit. $2. 
they have but a joint Eſtate for Life, and ſeveral Inberitances; for though 283, 
the Gift be limited to the Deſcendants of their Bodies; yet, it being im- 
poſſible there ſhould be one Deſcendant of both their Bodies, they cannot 
have a joint Eſtate-Tail. > | | 
So if Lands be given to one Man and two Women, and the Heirs of Lit. Sec 
their Bodies begotten, they have a joint Eſtate for Life, and ſeveral Inhe- 283. ; 
ances ; Wet. there can be no one Iſſue of hoth the Women's Bodies; Co. Lit. 28. 
and if the Man ſhould marry one of them, yet it is not limited in the Dona- 
non, which of them, in caſe of ſuch Intermarriage, ſhould firſt take. „ 
if an Eſtate be limited to Huſband and Wife, and the Heirs of their 3 H. 6. 48. 
es, and they are divorced a Vinculo Matrimonii, they are only Tenants 7 H. 9: 16. 
for Life ; becauſe they ſhall not be preſumed to intermarry after. they are 
one legally divorced by Church Cenſures. # | | 
; | But 
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Co. Lit. 24. But there are other Sorts of Eftates-Tail ; as when the Donation is li. 
b. mited not only to the Deſcendants of the Donee by one Woman, but 
Hob. 31. more particularly to one Sort of Deſcendants of ſuch Marriage, exclu- 
5 five of others; as if Lands be given to a Man and a Woman, and the 
Heirs Male of their Bodies; this is an Eftate in Tail Male, for the Donor 
having expreſſed what Heirs ſhall inherit, none can claim under ſuch Gift 
that does not come under fuch particular Deſcription ;. fo if the Limita- 
tion had been to the Heirs Female; for the Donee being capable of 
taking by Purchaſe, the Donor may limit the Succeſſion of the Land 
to which of the Deſcendants of the Donee he pleaſes; but if the Limitation 
had been to A. for Life, Remainder to the Heirs Female of the Body 
of 7. S. and J. S. has Ifſue a Son and a Daughter, the Daughter can 


take nothing by ſuch Gift; the Reaſon of the Difference is this; becauſe 


Page 264 * in the firſt Caſe the Donation fpecities what Sort of Deſcendant of the 
; Donge ſhall take; but in the laſt Caſe it ſpecifies who ſhall take originally; 
and the firſt Purchaſer muſt come fully up to the Deſcription in the 
Donation, or elſe there can be no Gift, and while there is a Son of J. 5. 
no Female can be Heir, and conſequently not a Perſon capable of taking 
originally by the Gift; but if J. S. hath Iſſue a Son and a Daughter, and 
the Son hath Iſſue a Daughter, and dies, and a Leaſe for Life is made, 
Remainder to the Heirs Female of the Body of J. S. the Daughter of 
the Son ſhall be the Purchaſer, becauſe ſhe comes within the Deſcription, 
being both Heir, and likewiſe a Female; though ſhe was deſcended from a 
5 Male. | | i . 
Lit. Set. If Lands be given to a Man and his Wife and the Heirs Male of the 
26, 27, 28. Body of the Huſband; this is a ſpecial Tail in the Huſband, and but an 
bel PRs Eſtate for Life in the Wife; ſo if the Limitation had been to the Heirs 
rs Male of the Body of the Wife by the Huſband begotten, it is an Eſtate for 
Rt, Life in the Huſband, and a Tail in the Wife; for to which every Body 
the Word Heir inclines by the Limitation, it creates a deſcendible Eſtate 
in ſuch Perſon ; but if it be not more particularly limited to the Body of 
one than the other, but inclines to each alike, then it creates a deſcendible 
Eftate in both of them; as if Lands be given to Huſband and Wife, and 
the He'rs which the Huſband ſhall beget en the Body of his Wife, both 
of them have an Eſtate-Tail, becauſe the Word Heirs, which creates the 
| deſcendible Eftate, is not limited to one more than the other. 
Hob. 84. If a Feoffment be made to the Uſe of A. and B. Huſband and Wir, 
K verſus and the longeſt Liver of them, and after the Deceaſe of the ſaid AH. and 
xenbridge. B. then to the Uſe of the Heirs of the Body of the ſaid 4. begotten 
| on the Body of B. this is an Eſtate-Tail in the Huſband, for the Word 
17 7 is limited to the Body of A. though to be begotten on the Body of 
the Wie. | | 
Yelv. 131. 80 if Lands be given to Baron and Feme, and the Heirs of the Body 
K the Li- of the Feme, by the Huſband and J. S. engendered ; this is an Eſtlate - 
ox Nen e Tail in the Feme, but ſo far inlarged by the laſt Words, that the Hein 
the Heirs of her Body begotten by J. S. may inherit after the Iſſue by the preſent 
2 60 Corpus Huſband. = bo | | 
of the Feme . 5 ; 3 1 5 
dy the Huſband begotten, whether this had been an Eſlate- Tail in them both, is leſt a Q. | 


3 


% * 


4 Does this materially differ from the laſt Part of the Caſe above, where Lit, f. 26. is cited? 


Lit. Sect. And it is to be obſerved, that in all Inſtances of ſuch ſpecial Tails, which 
24 - limit the Lands to one particular Sort of Heirs, no Deſcendant of the Donce 
can make himſelf inheritable to ſuch Gift, unleſs he can convey his Deſcent 
through that particular Sort of Heir to which the Succeſſion of the Land 


was 


—c 


1 ES T AT Ei TAI. 
vas firſt limited; therefore if Lands be given to a Man and the Heirs Male 
of his Body, and he has Iſſue a Daughter, who has Iſſue a Son, this Son 
{hall never inherit that Gift; for the Son, being obliged to claim through 
the Daughter, muſt .neceſfarily ſhew himſelf out of the Words of the 
ſirſt Donation, which limited the Lands only to the Heirs Male of the 
Donee, which the Daughter cannot poſſibly be taken to be. 


For the ſame Reaſon, if the Lands be given to a Man and the Heirs Co. Lit. as. 


Male of his Body begotten, the Remainder to him and the Heirs Fe- b. 
male of his Body, and the Donee hath Iſſue a Son, who hath Iſſue a 
Daughter, who hath Iſſue a Son; this Son can inherit neither of theſe 
Gifts; nor the Tail Male, becauſe whoever claims as Heir to ſuch a Gift, 
muſt convey his Deſcent wholly through Males, which the Son cannot do 
in this Caſe, becauſe he muſt neceſſarily ſhew himſelf a Deſcendant of the 
Daughter, before he can make himſelf Heir to the firſt. Son; nor can he 
inherit the Tail Female, becauſe that Limitation being to that particular 
Sort of Heir, no Male, though the immediate Deſcendant of a Female can 


inherit, becauſe he is another Sort of Heir than is deſcribed in the Dona- *Page ass 


tion; but if in this Caſe the Gift had been to a Man and the Heirs Male 
of his Body, Remainder to him and the Heirs of his Body ; ſuch Son may 
claim under that Gift, becauſe every Deſcendant of ſuch Donee may claim 
under the Remainder, it not being limited to one Sort of Heir more than 
another. | N „ arp) 

Land given to a Man and his Wife F heredi de Corpore & uni haredi Vent. 228. 
tantum, was adjudged an Eſtate-tail, though the Limitation be to the Heir 
in the ſingular Number, becauſe the Word Heir is nomen collectivum, and 
extends to all that deſcend from him. E SE 5d ot 


O) How faz Tenant in Tail map charge His Eſtate, 
and what Ags of bis zelating to the Juhericance ſhail 
bind the Jue, tho* the Intail continues. 


TY Statute de donis affecting a Perpetuity reſtrained the Donee in 

Tail, either from alienating or charging his Eftate-tail and by that 

AR the Tenant in Tail was likewiſe to leave the Land to his Heirs as he 

received it from the Donor ; and upon that Statute the Heir in Tail might 

hare avoided any Alienation or Incumbrance of his Anceltor ; and as the 

Law ſtood upon that AQ, ſo might he in Reverſion, when the Heirs of 

the Donee failed, which were inheritable to the Gift. The Crown lon 

ruggled to break through the Perpetuity which was eſtabliſhed by this 

Law; and in the Reign of E. 4. we find the pretended Recompence given 

2gainſt the Vouchee in the Common Recovery to be allowed an Equivalent 6 Co. 46. 
for the Eſtate- tail; and becauſe this Recompence was to go in Succeſſion 10 Co. 39. 
4 the Land in Tail ſhould have done, therefore they allowed the Recovery Vent. 299. 
to bar the Reverſion as well as the Iſſue in Tail, becauſe be in the Reverſion 
wan to have the Recompence upon Failure of Iſſue of the Danee. 


( 


The Statute de donis, by an expreſs Clauſe, provides againſt the Opera- 4 Inſt, 336. 


twn of a Fine, and by that Law a Fine levied by Tenant in Tail amount- Plow. 57:b. 
p ed . 
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41 ESTATE ir TALL. | 
But how ed to no more tlian a Diſcontinuance, like a Feoffment ia Pais by Tenant 
theſe Reco- in Tail at this Day. | * Mil | | oe 
veries or | E = ©, . Ei: 33 . 72 

Fines affect the Iſſue in Tail, or him in Reverſion or Remainder, wide Tit. Recoveries, and Tit. 


nc. K 


Lit. Set. - At the Common Law the Tenant in Tail could not grant or alien, nor 
613. make any rightful Eſtate of Freehold to another, but for Term of his own 


But how far Life + for though a Feoffment in Fee, or for Life, made by Tenant in 


_ Nene Tail, are good againſt the 'Tenant himſelf, becauſe the Law allows no Man 
ant ee to avoid his own Act; yet after his Death the Iſſue in Tail or thoſe in 


bind his Reverſion after Failure of Iflue, may by proper Actions avoid ſuch Feoff. 


Ifue, by ments and recover againſt the Feoffee. 
* S* | t - 


. 1 | 
Leaſes purſuant to the 32 H. 8. c. 28. wide Tit. Leaſes and Terms for Tears. 
+ Vide ante, 257, and infra 587. 


Bro. Con- The Tenant in Tail is Maſter of the Inheritance, and as ſuch has Power 
tract, 26. over all the laſting Improvements growing on it; ſo that he may cut down 
kg + <4 the Timber-Trees, and diſpoſe of them as he pleaſes, without barring the 
8 * Intail; but this muſt be underſtood with this Reſtriction, that, if Tenant in 
Tail fells the Trees growing on the Inheritance, the Vendee muſt fever 
them during the Life of Tenant in Tail; for if he dies before they are cut 
down, his Heirs in Tail ſhall have-them as Part of the Inheritance, and the 
Vendee, tho? obliged to pay the whole Sum contracted for, yet ſhall not 
page 266 * be allowed to cut down one Tree after the Death of Tenant in Tail; for 
as the Tenant in Tail bas Power over the Inheritance but during his own 
Life, ſo he can delegate that Power to another but for the fame Time; 
and conſequently whatever remains Part of the Inheritance at the Death of 
the Tenant in Tail, at which Time his Power over it ceaſes, mult neceſſa- 
rily go to the Heir to whom the Inheritance belongs. | | 
Rol. Abr. So if Tenant in Tail grant Eſtovers to another, or the Veſture of his 
841, 842. Woods, theſe Grants determine with his Death ; for as they are Charges on 
| the Inheritance, fo they muſt neceſſarily ceaſe when his Power who granted 
them is determined. „„ 

Rol. Abr. If Tenant in Tail acknowledges a Statute or Recognizance, upon which 
842. the Land is extended, the Iſſue may ouſt the Conuſee after the Death of 
bis Anceſtor ; for the Tenant in Tail can charge the Intail but during bis 
Life, becauſe the Statute de donis preſerves it free from all lncumbranccs 
1 for the Iſſue in Tail ut voluntas donatoris obſerwetur. | | 
2Bulſt.245, But if "Tenant in Tail acknowledges a Recognizance, and dies, and the 
Crazly and Conuſee brings a Scire facias againſt the Heir in Tail, who pleads Rien: per 
Marrow. Difcent in Fee-ſimple, and pending the Sire pr makes a Leaſe for Year 
to J. S. and the ' find the Iſſue in Tail had Land in Pee-ſimple by De. 
| ſcent, the Court adjudged that the Conuſee ſhould extend the Land again 
the Iſſue in Tail, and that J. S. could not falſify ; for after the Verdict 
the Iſſue ſhall not be allowed to ſay, that he is Tenant in Tail; but thc 
Verdict, tho? a Perverſe one, ſhall bind him, and be in Force till diſprove 
by Attaint ; nor can the Leſſee falſify, becauſe the Leaſe was made after 
Verdict given, when the Iſſue himſelf was bound, and conſequently all that 

claim under him muſt be ſo too. | LY, 
90. Lit. 313. Yet if a Diſſeiſor makes a Gift in Tail to H. and A. in Conſideration aſ 
i ay, © Releaſe from the Dilſeiſee of all his Right to the Land, grants bin ! 
94 th „ Rent-charge in Fee; this ſhall bind the Ifſue, for this turns upon the ke. 
Plow. 436. verſe of the former Caſes; for as the Iſſue in Tail may avoid thoſe Grants 
10 Co. 37. and Charges, becauſe they tend to the Prejudice of the Iſſue and * 


n „ 
* — 


5 2 8 TAT ER un T A IL. 4 
non of the Intail; ſo this Grant to the Diſſeiſee is good to bind the Iſſue, 
becauſe it tends to the Advantage of the Donee and his Iſſue by Strengthen- 
ing 72 Title, and making that an indefeaſible which before was a preca- 
rious Eſtate. | | 5 


So where a Deviſe was made of Land in Tail, upon Condition that the ro. N 


| Donee ſhould grant a Rent-charge out of the Land to another and his 427. 


Heirs, the Donee granted the Rent purſuant to the Condition ; and ad- 2 9 80 


judged the Rent ſhould not determine with the Death of the Donee, but Rl. Abr. 

ſhould bind his Iſſue, for this is in Preſervation of the Intail, and for the 84a. 

Benefit of the Iſſue, and is not contra formam doni, but in Compliance to 

the Will of the Donor. 3 | EN 
A. ſeiſed of Lands in Tail, agrees with B. that he and his Heirs ſhall en- Chan. Caſes. 

joy the intailed Lands, if A. and his Heirs may enjoy his Fee-ſimple 171. Fe 

Lands; this Agreement is executed accordingly ; and B. had a Decree Ver. Nef. 

againſt A. to levy a Fine, and ſettle it purſuant to the Agreement; but A. 

died without doing of it, though it was decreed that 4. himſelf was bound 

by his Agreement to convey, yet ſince he died before he executed the Fine, 


his Iſſue was not bound by the Agreement; but if the Iſſue in Tail had 


approved of his Anceſtor's Agreement, as he did in this Caſe, by enter- 
ing on the Land of B. then it becomes his own Agreement, and conſe- 


quently in Equity he ſhall be obliged to perform it. 


Eſtate- t all after Poſſi bility of I 8 page 267 
| extinct. 


(A) Who map be Tenane in Tail aftez Poſſibility 
of Jlſue extina, and How their Eſkates are to be 
created, 267. 8 | - 3 i 

(B) The Power this Tenant has over the Juhe- 
ritance, and in what Reſpets he is conſidered as a 
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Co. Lit. 28. But if Baron and Feme, Tenants in ſpecial Tail, live till each of them 
a. be 100 Years old without Iſſue, yet they ſtill continue Tenants in . | 
u 


| *Page 268 
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- (4) Who may be Tenant in Tail after Poſſibility 


of Jſſue exting, ' and How their Eſtates are to be 
treated. 624% « . 


3 5g as ſurvives the Perſon by whom, or on whom, the Iſſue way to be 
Stud. 6x, begotten; as where Lands are given to a Man and his Wife in ſpecial 
Taail, if the Huſband dies without Iſſue, the Wife is Tenant in Tail 


Lit. Seck. Gen Perſon is 'Tenant in Tail apres Poſſibility of Iſſue extin, 


after Poſſibility, Sc. becauſe' the Huſband, by whom the Iſſue inhe. 


ritable to {ich ſpecial Tail was to be begotten, is dead, ſo that, there being 
no Iſſue living at his Death, there is now no Poſſibility of any by him; ſo 
e converſo, if the Wife dies without Iſſue the Huſband is Tenant in Tail 


after Poſſibility, becauſe ſhe being the Perſon on whom the Iſſue inheritable 


to the Eftate-tail was to be begotten, when ſhe dies without Iſſue, there is 
no Poſſibility of the Huſband's haviug any Iſſue by her inheritable to the 


| Tail. 
Lit. Set. If Lands be given to a Man and his Hetrs which he ſhall beget on the 
33- Body of his Wife; in this Caſe, though the Wife takes nothing by the 


Gift, yet if ſhe dies without Iſſue of her Body begotten by her Huſband, 
he is Tenant in Tail after Poſſibility, becauſe the Wife, on whoſe Body 
the Iſſue was to be begotten, being now dead without Iſſue, he can have 

none by her. 7 | „ 
Lit. Sec. If Baron and Feme be Tenants in ſpecial Tail, and one of them dies, 
32. leaving Iſſue, though the Survivor cannot be Tenant in Tail apres Poflibi- 
lity during the Life of ſuch Iſſue; yet if that Iſſue dies without Iſſue, ſo 
as that there is not any Iſſue living which can inherit by Force of ſuch In- 
tail, then the Survivor becomes Tenant in Tail after Poſſibility, C c. for 
ſince the Iſſue inheritable to ſuch Intail was to proceed from both the Bo- 
dies of the Donees, upon the Death of either of them without Iſſue, it is 
ly impoſſible the Survivor ſhould have any Ifſue inheritable to the 


lai 
Ital. : 


Tail; for however improbable it may ſeem that they ſhould have Iſſue at 
that Age; yet the Law ſees no Impoſſibility of having Iſſue, and there 
* muſt be no Poſſibility of having Iſſue, before the Donees or either of them 
can be Tenants in Tail apres Poſſibility ; beſides, there is not any particu- 
lar and certain Period of "Lime in which the Poſſibility of Iſſue ceaſes, and 
therefore the Law cannot make either of them Tenant in Tail after Poſſi- 

dility, till after the Death of one of them. AY 
11 Co. 80. If Lands be given to Baron and Feme and the Heirs of their two Bodid, 
b. and they are divorced cauſd precontratus or Afinitatis, here there is no 
Co. Lit. 28. Poſſibility of their having Iſſue which can inherit by Force of the Gift, 


- 


| | ” | and yet they are not Tenants in Tail after Poſſibility, &c. but the Inhe- 


ritance is turned into a bare joint Eſtate for Life, for the Impoſlibility « 
having Iſſue muſt proceed from the A& of God, to make them Tenants in 


Tail after Poſſibility, Sc. but in this Caſe it proceeded from the Ad of 


: the Parties. . | 
1100. 80 b. So if Lands be given to a Man in Tail upon Condition, that if he does 
ſuch an AR, that he ſhall have the Land but for Life; ſuch Donee, upon 
Breach of the Condition, is but barely Tenant for Life, and not Tenant in 


Tail apres Poſſibility, Oc. becauſe here by his own A it becomes im 11 


POSSIBILITY oe ISSUE EXTINCT. 
üble to have Iſſue inheritable to the Tail, which by his own Act he has de- 
Rroyed and forfeited, | | 
A Feoffment was made to the Uſe of a Man and his Wife for their Lives, 11 Co. 80, 
Remainder to the Uſe of their next Iſſue Male to be begotten in Tail, Re- 81. 
mainder to the Uſe of the Huſband and Wife and the Heirs of their two ws Lit. 28. 
Bodies begotten, they having no Iſſue Male at the Time of the Feoffment; Zi 
in this Caſe the Huſband and Wife are Lenants in Tail executed; and ZBow!:'s 
upon the Birth of any Iſſue Male, their Eſtate opens, and they become Caſe. 
Tenants for Life, Remainder to the Iſſue Male in Tail, Remainder to 
' themſelves in Tail; and if the Huſband dies without having any other 
Iſue, the Wife continues but Tenant for Life, becauſe the Eſtate-tail, 
which was once executed in her and and in her Huſband, was changed into 
an Eftate for Life by their own AQ, yet ſhe ſhall have the Privileges of 
Tenant in Tail apres Poſſibility, Sc. for the Inheritance which was once in 
her; for this is not like the former Caſe, where the Breach of the Condi- 
tion reſpects what was nted; for in this Caſe the Birth of Iſſue Male 
ſhall not be preſumed to diveſt the Privileges of Tenant in Tail, which were ' 
once legally veſted in her. | 
Lands were given to a Man and his Wife and the Heirs of the Body of Co. Lit. 28. 
the Huſband, Remainder to the Huſband and Wife and the Heirs of their * | 
two Bodies begotten 3 upon the Death of the Huſband without Iſſue, the 
Feme ſhall not be Tenant in Tail wpres Poſſibility, Ec. for by the firft Li- . 
mitation ſhe took only an Eſtate for Life, and the Huſband an Eſtate in 
Tail General, and the Remainder over was a void Limitation, becauſe it 
could never take Effect, for whatever Iſſue the Huſband and Wife had muſt 
inherit by Force of the firſt Limitation of the 'Tail General, becauſe all 
ſuch Iſſue are of the Body of the Huſband ; and when the Tail General is 
ſpent in him, there cannot poſſibly be any Iſſue to inherit the Remainder in 
Tail ſpecial, becauſe ſuch Iſſue muſt be of the Body of the Huſband and Wife; 
and while there is any Iſſue in Being of the Body of the Huſband, it inhe- 
rits by Force of the General Tail; ſo that the Remainder being void in its 
original Creation, the Wife had never an Eſtate of Inheritance in her, and 
conſequently cannot be Tenant in Tail apres Poſlibility, &c. becauſe ſuch 
an Eſtate can be carved only out of an Eftate-tail _ 5 3 


% 


8 2 


* * 


(B) The Power this Tenant has over the Inherit⸗ *Page aby 
ance, and in what Relpeas he is conſidered as a 
bare Tenant for Life, „„ 


F Tenant in Tail apres Poſſibility, c. aliens in Fee, it is a Forfeiture of Co. Lit. a8. 
his Eſtate, becauſe, having no longer a deſcendible Eftate in him, he 1100. 80. b. 
cannot transfer it to another, without the Prejudice and Diſheriſon of him PoR. & 
in Remainder. | 8 Stud. 60. 
If Tenant in Tail apres Poſſibility be impleaded, makes Default, he Co. Lit. 28. 
in Reverſjon* ſhall be received, as upon the Default of any other Tenant a. 
tor Life, becauſe he having the Inheritance in him only ſhall be admitted to 0 Oo. 80. b. 


defend it. | — 40 
An Exchange by Tenant in Tail apres Poſſibility, c. with a bare 8 Lak: 


Teuznt for Life, is good, becauſe both their Eſtates are of equal Continu- a. 
ance and Duration only; ſo for the ſame Reaſon, if any Eſtate of Inherit- 1100. 89. b. 
vice in Reverſion or Remainder deſcends upon him, the Eſtate- tail apres 


> 


* 
- 


14 TAE = TATION 


. Poſlibility, &c. is merged, becauſe as to it's Duration, it is merely an 
Eſtate for Life, and in theſe Reſpects we may call him but Tenant for 
Life; yet in other Reſpects he has the Privilege of one who has an Eſtate 
| JJ. oh. «© 1 | | „ 
Dot. & For he is diſpuniſhable of Waſte, ſo that he has Power over the laſting 
83 Improvements of the Land; for ſince he formerly had the Inheritance in 4.4 
3 A him, which the Act of God has ſtripped him of, without any Default of |; 
11 Co. 80. a. his, the Privileges and Benefits of the Inheritance ſtill continue in him; he. 
ſides, to puniſh this Tenant for Waſte, ſeems to be againſt the Deſign and 
Intention of the firſt nation; for by that the Donor gave the Inherit. 
ance and an abſolute Power over the laſting Improvements, which arc 
looked upon as Part of the Inheritance for their Duration, and con- 
ſequently it -can be no Injury to him in Reverſion, nor beſides his In. 
tention in the Donation, if the Donee exerciſes the Power he was intruſted 
with by the Donor ; nor can the Donor revoke it, -becauſe the Authority 
given by the Gift muſt continue as long as the Gift to whioh it was annexed 
continues. ͤͤͤ ys wo od 1 ; 
Co. Lit. 27. He ſhall not have Aid of him in Reverſion, becauſe he having originally 
8 the Inheritance by the firſt Gift, has likewiſe the Cuſtody of the Writings 
I7Co.80.b. hich are neceſſary to defend it. . 3 „„ 
Co. Lit. 27. For the ſame Reaſon he may join the Miſe in a Writ of Right, becauſe, 
b. the Deeds belonging to the Inheritance lying in his Hands, he may make 
11 Co. 8. * Title ur 40 calling in the 8 15 N 
| i The Writ of Entry in Caſu conſimili doth not lie upon his Alienation, 
=; . as it does for him in 3 m_ the Alienation 8 p46 other Tenant 
11Co.8e.b. for Life, becauſe this Caſe is not confimilis to that of Tenant in Dower, 
F.N.B.206. becauſe this Tenant had originally the Inheritance in him, which the Tenant 
Booth. 199. in Dower never had. = Fat 
Co. Lit. 27. If upon the Death of Tenant in Tail after Poſſibility, Oc. a Stranger 
b. intrudes, yet no Writ of Intruſion lies againſt ſuch Intruder, becauſe this 
11 Co. 80. b. Writ is given only upon an Entry and Intruſion after the Death of a bare 
Booth. 181. Tenant for Life, which this Tenant is not. RO | 
Co. Lit. 25; He ſhall not be called Tenant for Life in a Precipe brought by or againſt 
b. him, becauſe his original Infeudation, by which he claims, was of an Eſtate 
11Co. 80. b. of Inheritance, not of an Eſtate for Life. 05 
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1. Of ic Things a Man may 1 make kinſelf a "Title © | to 
FF . op TT os RY 2 

2. What makes an Occupant. 27 4. I re 580 

3. The Way to prevent the General Docopunit! 3 and 
herein of the Special Occupant, and the Alteratior 
made in the Common Law by the Statute 29 Car. 
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ainſ . . 
p or Life. mas. vitpet} of bis Etac, 
either. ſingly. bp Himſelf, or bu ſoining wich him in 
Reverſion; and herein of his e, ace p 
cl AL, Statute. 197%, „ 
(A) what Intereſt or - Property in Land the 1 Law talm 
an Eſtate for Life, either when there are expreſs , 
Words in. * Deed, or When, the Law Ffreates it by 
6... if Lt of the Talks Ne La, 0 
other, in this Caſe the Leſſee is Tenant for Term of Life; but in 56. 3 
damon Speech, he, who boldeth for Term of bie on Life, is called al 
gate nant for Term of his own Life and he, who holdeth for Term of _ a | 1 
other's Life, is called Tenant for for Term of a Man's” 1 i» 
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ESTATE e LIFE anv OCCUPANCY.” 


Co. Lit. 41. So if a Man lets Land to another for Term of his own Life, and the 
b. Lives of A. and B. the Leſſee has a Freehold determinable upon his own 
80 Co. 11. © Death, and the Deaths of 4. and B. nor can there be any Merger of dle 
Os ** Freehold during the Lives of A. and B. into the Eſtate that the Leſſee ha 
1 Wood's during his own Life; becauſe, though the Eſtate for a Man's own Life i 
Conv. 17. greater than an Eſtate for another Man's Life, yet here the Lellee has not 

"+ - two diſtin& Eſtates in him, hut only one Freehold circumſcribed with tha 
___,- Limitation as the Meaſure of its Continuance. LD 
#Pavears If a Leaſe be made to a Corporation a pregute for Life of the Leſſor; 

3 ud this is a good Eſtate for Life, becauſe the Life of the Leſſor, which is went. 

az. ing and will determine, is the Meaſure of its Continuance. - 


r bankreer con os 
- Leaſe be made to a Corporation aggregate for their own Lives; this is no Eſtate for Life, but a Pee. 


ſimple; for the Leaſe being made to them as a Body Politic, which has a continuee! Succeſſion, and 
never dies, a Leaſe made to them during their Lives is equal to a Grant made to them while they 
continue a Body Politic; which by Reaforr of the Perpetual Succeſſion of its Members is in Lay 
looked upon to be for ever; and therefore this is a good Gift in Fee, without the Word Succeſſor: [ 
becauſe the Leſſor, cannot. have the Land againſt his own Grant till the Cerparagion Js difllvel; fr b 
til! their Diſſolution” they are in A 0 have a Continuance, which is to be Alive Within the h 
Words of the Leaſe. © 21 E. 4 76. Rol. Abr. 843333... tc 
5 | | . 0 ä of hi 
Lit. Set. If a Man leaſes Lands to another, without ſaying how long the Leſſee i 


283. ſhall enjoy them, he ſhall have them for his own Life, if Livery be made, 
1 becauſe every Man's Gift is taken moſt ſtrongly againſt himſelf, and for the be 
Rol. Abr. Benefit of the Grantee, to avoid all Equivocation; but there is a Difference 0 
846. between ſuch a Leaſe made by 'Tenant in Fee-ſimple and Tenant in Tail; no 
for if Tenant in Tail makes a Leaſe generally with Livery, the Leſſee ſhal At 
have the Land but during che Life of the 'Tenaiit in Tall. for that is the IN 

greateſt Eſtate he can lawfully make; the Power to leaſe then ceaſes; and 
' where a Man's AQ will bear different ConſtruRions, the Law, | for w | 


4 


ee hay Confrupign nies e 
Co.Lit.183. So if Leſſee for Term of his own Life makes a Leaſe generally with Li 


very; this the Law conſtrues an Eſtate for his own Life only; for if it were [ 

to be taken an Eſtate for the Life of the Leſſee, the Leſſor, without an dei 

explicit Act of his own, would not only diſcontinue the Rbverfion, but allo WW the 

forfeit his own Eſtate, which Conſtruction would make the Conveyance uſe- the 

leſs and ineffeQual ; for it would be in the Power of him in the: Reverion WW and 

to enter into the Land for the Forfeiture ; and the Law will. mak no Cos. of U 

ſtruction to do wrong, or in doubtful Expreſſions preſume a wrongſ BW Free 
Intention, it being alſo moſt for the Benefit of the Leſſee, that he ſhould this 

have a rightful Eflateeeerr . 1 U 
Rol. Abr. So it is of Things which lie in Grant, as Rents, Reverſions, Commons it is 


Bas: _ | Ee, for if a Man grants theſe Things by Deed, without mentioning an) 
> oo . particular Eſtate, the Grantee hath an Eſtate for Term of his own Lie, 
8 Co. 85. b. becauſe a Man's on Act is taken moſt ſtrongly a ink aſelf ; and where 
the Words ef the Bed will beat tee Bchfes dithiit Fajhry'to any one l. 
Purchaſer who comes in upon a valuable Confideration deſerves the mot 

Favour ; and the Conſtruction that moſt enlarges his Intereſt is to be pre 
n him, it cannot be ſuppoſed out of lin, 
$9 as long as the ſame Pe on continues. 11 
nal, Abr. But if the King grants Land or Rent, and limits no particular Elte i 
. he Gift, the Patentce has no Freebold, eicher for his own Life or the Li 


* 


ug. 5 
r 


« * 


known to make Market of his Titles, his Grants proceeding from his own Bounty, and not from uf * 
valuable Conſideration of the Patentces, ought not to be taken in a larger Senſe than the Words © b 

themſelves import; and therefore where he has not explicitly ſer forth the Extent of his Boum, b dot a 
the Law, with Reaſon, conſtrues the Grant in favour of the King, who is beſt Judge of " . 
Services of hie Subjects, and how far he intended to reward them, where the W ds of the Cn © loſt; 


mmons, 
ing an 
Vn Life, 


f an Eſtate be r fola furrit, or Durumte vituitdte, Co. Lit 43. 
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5 EST ATE ros LIFE 479 OCCUPANCY, 
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or to a'Man and Woman during Coverture, or as long as the Grantee ſhall 3. 
dwell in fuch a Houſe, or ſhall pay 10/. yearly to the Grantor in all 
ſuch Cafes, where there is no fixt Time appointed for the Determination 
of the Eſtate conveyed, the Grantees have Eſtates for Life, if the Ceremony 
required by Law to paſs a Freehold be obſerved ; as if Livery be made *Page 27 
* fo ale (if Things corporeal, or a Deed be perfected in caſe of Things | 
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+ Bee the Cloſe of the next Caſe. 


Ik I make a Leaſe to another till I go to MWeftminſter, the Leſſee has an R : 
Eltate for Life; ſo if A. leaſes to 2% A. ab J. S. Bailiff of 2 445 88 
Manor, B. has the Freehold in him; for ſince there is no particular Time Co. Lit. 83. 
ſpecified, but it is left indefinitely, when I ſhall go to Weſtminſter, or F. S. 
be made Bailiff of the Manor, and theſe Contingencies may or may not 
ha pen during the Life of the Leſſce, and the Livery transfers the F reehold 
to fim ; ſo he muſt conſequently, by the Words of the Gift, enjoy it durin 
bis Life, if none of thele Contingencies happen in that I'ĩme, upon which > 
his Eftate is to determine. - . „ 8 | 

If an Office be granted to a Man, to have and enjoy ſo long as he ſhall Co. Lit. 43. 
behave himſelf ll it, the Grantee hath an Eſtate of Freehold in the a. 
Office; for, fince nothing but his Miſbehaviour can determine his Intereſt, Rol. Abr. 
no Man can prefix a ſhorter Time than his Life, fince it muſt be his own on in 
Act, (which the Law does not preſume to nee) which only can make his Parl. 
Eftate of ſhorter Continuance than his Life; ſo if the Office had been 161-2-3, 

ted to a Man quamdiu ſe bene gefſerit tantum, his Eſtate had not been 4Mod. 173. 

s for the Word Tantum ; for a Grant to a Man for ſo long Time as he 
ſhall behave himſelf well, and for ſo long Time only as he ſhall behave 
himſelf well, are of equal Extent, and his Miſbehaviour in each Caſe 
determines his Intereſt, | | | 3 
If a Man grants a Manor worth 10/. per Annum to F. S. till he has re- Oo., Lit. 42. 
ceived 100l. this is an Eſtate for Life, if Livery || be made.; for though at 2. | 
the Time of the Grant the Manor be worth to/. and by that Computation Rol. Abr. 
the 100/, muſt be paid in ten Years; yet fince the Profits are uncertain, 6 Ga. . 
and may riſe or fall, there can be no definite Time fixed for the Limitation 35. 
of che Leſſee's Eſtate; and therefore, ſince Li is made, he muſt have a 
Freehold in the Manor determinable upon the Trying the 100/. but in 
this Caſe, if no Livery had been made, the Leſſre had been only Tenant 
at Will; for it cannot be a Leaſe for Yeats, becauſe the Determination of 
t is uncertain, and there can be no Freehold without Livery. 


mY 


See infre 273. the Statute 29 Car. 2. . 3. 

Bat if I grant a Rent of 10/. to J. S. till he has received 100), this is Rol. Aber, 
m Eitate for Years in the Grantee, for the determinate Sutin, which is pay- 845. z 
ble yearly, muſt neceſſarily in ten Years amount to the 100/. and oaks . Co, Lit, 42. 
quently it is evident at the Commencement of the Grant, when the Intereſt © 
of the Grantee is to determine. 1 | * | 

If I grant to another common of Turbary in 1 Land, to dig and Rol. Abr. 
ary wray at hie Will, there being no particular Eſtate limited in the 843. 


U 3 | Grant, 
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tot declare i 3 and cherefore ſack Grant, being capadle-of a doable Conſtrudtion, is void for the 
e and ſhall not paſs fo much as an Eſtate at Will; becauſe moſt Grants proce:ding from 
* laſtigation and I the Subject, they ought to know what they aſk; and if that does 


B nothing paſs from the King for the Lucertainty. Rel, Abr 8486. Day, 43, 45> 
\ 43, 49. | a b 2 | ; 
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ESTATE TO LIFE Ax D OCCUPANCY. * 
> Grant, it, muſt be conſtrued in Favour, of the | Grantee, to contiune du. 
ing the Life of the Grantee, for the Words, at bis Mill, cannot refer to 
te Eſtate in the Common, but to the Privilege given to the Grantee to dig 
8 and carry away, which by the Grant he may uſe at his Will aud Plez. 
rtr ff, «P 
Rol. Abr. 5 If a Man ſeiſed of Land in Right of his Wife for Life, - bargain 
$45- and fells it by Indenture inrolled, the Purchaſer bas an Eftate for his Lif: 
determinable upon the Coverture ; for the Conveyance being by Bargain 
and Sale transfers no more than the Huſband may lawfully paſs, which is an 
, Fftate during the Coverture ; for ſo long he has an Eſtate in the Free. 
hold of his Wife, and may lawfully diſpoſe of it; and ſince it cannot be 
foreſeen when the Coverture will be diſſolved, the Leſſee muſt conſequently 
have the Freehold determinable with the Coverture, ſince the Bargain and 
Sale upon the Statute is equivalent to Livery at Law, to transfer the Free. 


hold. | | 3 
Co. Lit. 42. If the King grants an Office at Will, and grants a Rent to the Paten- 
a. tee for his Life; for the Exerciſe of his Office; this is no abſolute Eſtate 


for Life, becauſe the Rent being granted on Account of the Office, aud 
| *Page273 * in Diſcharge of the Duty of the Place, whenever his Intereſt in the Office 
ceaſes, the Rent is determined, becauſe it was firſt granted for the Exerciſe 
of the Office which he is no farther concerned in. | 5 


20 Car. 2, And ere it may be proper to obſerve, that though, by the Comnon 
& 3. Law, the Inveſtiture of Livery was the only Solemuity required to convey 
the Freehold, yet now, by the Statute of Frauds and Perjuries, it is enattd, 
1+ That all Leaſes, E/lates, Intereſts of Freehold, &c. in any Lands, Tenemeti 
oer Hereditaments, made ur created by Livery and Scifin only, and not put u 
Mering, and figned by the Parties ſo making or creeting the ſame, or thei 
 * Agents thereunto lawfully authorized by Writing, fhall have the Force and the Ef 
of Leaſes or Eſtates at Will only, and ball not either in Law or Equityh 
deemed or taken to have any other or greater Force or Effect. 
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(Y) Who upon the Death ok the Tenant for Life is uf 
_ ..* _enjop the Land; and herein of Occupancy, }. 
4 f '* $4 f i ; 
+ Few if any of the following Caſes as to Occupancy are now Law, ſince the Alterations ! 
Statute which vide 5 278. But they thew the Learning relative to Occupancy, which wy, « 
' ſome Occaſions, be of Uſe. eee aha 8 . c 


Co. Lit. 31. J F a Man leaſes to J. S. and J. S. dies, the Land returns to the Lell 
N wth, # becauſe, the Life being ſpent for which the Land was granted, it mul 
„ neceſſarily come back to the old Proprietor ; but if the Leaſe had be 
Wood: made to J. S. during the Life of 4. and the Leſſee had died leaving Cf 
Conv. 17. gue vie ; or if in the former Caſe J. S. had granted over his Eſtate to B. a 
| B. had died; in theſc Caſes he that firſt took Poſſeſſion of the Land! 
©»... + lawfully the Tenant, for the Reverſioner could not claim in either Cie 
blaecauſe he had parted with it during the Life of A, in one Caſe, and of] 
in the other; and J. S. cannot have any Right, for that were to act cot 

trary to his own Grant, and to claim an Intereſt which he had transfer 
to another; and the Tenant per auter vie being dead, his Deſcenda! 
could not claim it, becauſe they were not comprehended in the Words 
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enatied, WW ire framed and have their Exiſtence by the municipal Laws of the Nation, Cro. Eliz. 


ESTATE ror} LIFE AND OCCUPANCY. | * 

the Feudal Donation; and therefore the firſt: Occupant muſt be the right. © 
5 ful Tenant, ſince this, like all other Things which are derelict and without 
oy an Owner, belongs to the firſt Occupier or Poſſeſſor; but, the better to 
1 underſtand this Matter, we ſhall conſider, © bk e ee 
17 1. Of what Things a Pan map make Himſelf a 
* Lier d er , on oe Re gu 
is 1 2. What makes an Occupan t. 
Free 3 Che Way ro pzevent the General Ottupant; 
ar and herein of the Special Occupant, - and the 
3 Alteration made in the Common Lam, by the 
Free- Statute 29 Car. 2. cap. 3. Poo adds - 
daten- 3 . 5 1 | 5 3 3 hy | 
Eſtate 1. Of what Things a Man may make himſelf a Title to by Occupation. I 
e, aud | „ „ : Ws. „ 3 
Office There can be no Occupant of Things which lie in Grant, and which Vangh. 109. b 
xercile cannot. paſs without Deed, as Rents, Advowſons, Commons, Reverſions, 200: 1 

Ec. becauſe theſe Things having no natural Exiſtence, but conſiſting purely Co. Lit. 37. 9 
"mmon in the Agreement, at depending on the Inſtitution of the Society for "ot Aba. 3 
convey their Being, no Man can enter to poſſeſs them; beſides, as thele Things 5705. £ F 
cement * ſo thoſe Laws have eſtabliſhed the Solemnizy of a Deed to transfer them; 721, got. | 
put u from whence it follows, that, ſince no Man can make himſelf a Title to Page 274 fs 
or ther i theſe Things without Deed, whoever claims them muſt ſhew he is a Party 5 
he Hf to the Deed before he can derive himſelf a Title to the Things contained in 


the Deed. x | | 5 | 
Therefore if a Rent be granted to A. during the Life of B. and A. dies, Vaugh. 199. 

lving F. the Rent is determined; becauſe the Grant being ariginally made 7 

to A. only, and when he dies no Body can claim it as Occupant, becauſe + 15 

dere can be no Entry into it to poſſeſs, nor by the Deeds becauſe no one 

vas Party to it but 4. it muſt follow, that when nobody can take by tjhe 

Grant, it muſt ceaſe as a void Grant, or as if it had never been made; and. 

conſequently the Reverſion muſt neceſſarily commence, ; W 

If a Rent be granted to A. during the Life of B. Remainder to C. if 4, Vaugh.200. 

wes living Cefui que vie, the Remainder which was limited to C. commences Mo. 664. 

immediately; for the particular Eſtate in the Rent mult determine, when, 

rations Wy body can enjoy it; and conſequently the Remainder mult take Place, 

h unh, M which was to commence upon the Determination of the particular tate. F 

But if a Rent be granted to A. and B. during the Liſe of C. to the Uſe Cro. Ekz. 

of C. if 4. and B. die, C. ſhall enjoy the Rent during his own Life; for the 221. 

Rent being granted to A. and B. to the Uſe of C. is by the Statutè of Uſes Carles 

executed in C. as an Eſtate for his own Life; ſo that the Lives of A. and 5 : 

had beef B. are no ways material; for the Eftate being executed by the Statnte to 4 
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vigg the Uſe which was limited to C. during his own Lite, he muſt by the Grant, 
n n the Death of A. and B. enjoy the Reut during his own 
Land 1 2. HAHA x . 0 


ther Cat If there be two Jointenants for Life, and one is a Feme Covert, and the 2 Rol. Abr. 
ad of J. baron and Feme levy a Fine to the other Jointenant, and thereby graut 36, 403. 
un & quicquid in the Land, for the Life of the Wife, upon the Death. of = 1 
the other Jointenant, there ſhall be no Occupaiit during the Life of the %% thy 
eme; but the Feoffor may enter for the Fine incurred by way of Releaſe, Seat. 
WT" then the other Jointenant muſt have claimed the wiole from the furt Cruile on 
. Foffmert, ſo could have had the whole gut {or his own Life, | „Lind, 27.2 
| | "h „f!!! ba pb 
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Vaugh. 196. But though there be no Oecupancy of Things: which lie in Grant, 
they may be occupied as appendant Kue which paſs by Livery, mn 
which may be occupied; as if a Manor conſiſting Part in ne and 
Part in Services be leaſed to A. for the Life of B. —_ the Death of 4; 
| whoever firſt enters and occupies the Demeſnes has alſo the Services; ſo 
the Occupancy of a Manor is the Occupation alſo of the Advowſon appen- 
dant to the 3 for though neither the Services nor the Advowſoni are 
ſeparately in their own Nature capable of an Occupancy, yet as they be. 
Jong and are appendant to Land. which is ſubje& to Occupation, the Oc. 
cupant of the ee has a Right to the whole Manor, becauſe the Oc. 
cupancy making no Severance or Alteration in the Manor, he, that has a 
| | Right to the whole Manor by Occupation, muſt neceſſarily have a Right 
: to all its Parts, | * 
Vaugh. 196, Go the Occupant of a Houſe ſhall have the Eſtovets, or Way. leading to 
| the Houſe ; for ſince theſe Things pertain to the Houſe, and the Occupation 
of the Houſe makes no Severance of them, they muſt neceſſarily remain 
as they were before the Oceupant entered, and then the Poſſeſſor of the 
| Heuſe enjoyed the Eſtovers or Way alſo. „ | 
Cro. Eliz, Tf a Leaſe be made of Lands to J. S. for Life, habend. to him, and, 4. 
4 and B. ſucceſſively, A. and B. cannot take the Lands in Poſſeſſion, becauſe 
e not named in the Premiſſes, nor by way of Remainder, becauſe the In. 
and Hub- tent of the Deed appears to give it them in Poſſeſſion by the copulative 
bard, Words, and by joining them with J. S. who is to take in Poſſeſſion; nor 
can there be any Occupancy upon the Death of J. S. becauſe A. and B. 
are mentioned in the Deed, as Perſans to take an Eſtate, and not to make 
a Limitation of the Lands to J. S. during their Lives; ſo that the Leaſe 
*Pagez7s in Effect is no more than to J. S. during his own Life, and conſequently 
upon his Death it muſt return to the Leſſor, ſince the Life is ſpent for 
which he granted it. | ops | 
Co. Lit. 41, If Tenant in Dower, or by the Curteſy of Lands, grant over their E.. 
it. 41. | * Y 8 | 
2 Rol. Abr. tate, and the Grantee dies during their Lives, whoever firſt enters ſhall be 
750. Occupant ; for tho? their Eſtates are created by Law, yet ſince they are to 
| — 72 5 enjoy it during their own Lives, the Reverſioner has no Right to enter til 
| s' their Deaths; nor can they enter upon the Death of the Grantee, becauſe 
_ Vlis, 58, . eee a ; 
1 this were to act contrary to their own Grant, which conveyed. their Eſtates 
| during their own Lives, conſequently, ſince. the Poſſeſſion is vacant and de. 
. reli. by the Death of the Grantee, he that firſt enters to poſſeſs is the Oc- 
cupant, and ſhiall enjoy the Land during the Life of Tenant in Dower, or 
| by the Curteſy, though they cannot be ſaid to be Tenants in Dower, or by 
ie Curteſy, 4 | | | 
2 Rol. Abr. If a Leaſe be made to A. and B. for their Lives, and the Life of the 
430. longeſt Liver of them, and they make Partition, and then 4. dies, the 
Leſſor ſhall enter into his Part; and there can be no Occupancy, for H. has 
no Title to it, becauſe the Right of Survivorſnip was loſt by the Partition 
which va op the Jointenancy ; nor will the Words to the longeft Livr 
be of any Ule to B. becauſe they were void at firſt, being no more than the 
Law implied in the joint Eſtate ; nor can there be any occupancy, becauſe, 
after the Partition, each of the Leſſees have but an Eſtate for their own 
Lives in their ſeveral Moieties, and conſequently the Reverſion, which 1s 
to commence when the particular Eſtate determines, mult neceſſarily. take 
Place, for there can be no Occupant where another has Right, as the Re 
Vverſioner has in this Caſe, upon the Death of A. and 8. 
Co. Lit. 47. There can be no Occupant of any of the King's Poſſefſions ; for if the 
* King grants Lands to A. during the Life of B. and A. dies living B. the 
5%  Lawallows no Man to gain the Poſſeſſion which is now vacant 
Death of 4. but preſerves it for the King; for, he being employed in the 


| Care and Buſineſs of the whole Nation, ought not to ſuffer in his m—_ 
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et Fate and Concerns 3 alſo no Man can make himſelf a Title to any of the | 
f King's Poſſeſſions,without Matter of Recoru. A 
| „„ b 3 A* 
2. What makes an Occupant. | Fl. 
of Occupancy in Land being nothing elſe than the taking Poſſeſſion or ap- Vaugh.188, Hil 
*- ropriating that Part which every Man had a Right to as much ag another,  _ Pl. 
e. it follows, that a Claim without an actual Entry makes no Occupation, be- bi 
. cauſe, notwithſtanding the Claim, the Poſſeſſion is {till yacant, and ſuch "1 
5 Claim leaves no Marks of an Appropriation ; beſides that, ſince che Occu- No 
ft pancy in Civil Societies follows the natural, and a mere Claim makes no 1 
natural Occupancy, becauſe a Man's natural Right extends no farther than + 14 
to Poſſeſſion and Uſe, and not to what he may only wiſh for, by Couſequence,  - 1 
on if Claim doth. not remove it out of the State 3 the Occupancy. [1 
* in Civil Societies, according to the Nature of Things, muſt be an actual " 
the Poſſeſſion, and not a. bare Claim. 1s 
Riding over the Ground. to hunt or hawk makes no Occupancy; for tho! Oo. Lit. ar. 1 
::: (being only tranitory and 0. parjular Pur 1 
5 iſe, which leaves no Marks of an Appropriation, or of an Intention to poſ- ns 
In- ſs for the ſeparate Uſe of;the Rider), can gain no Occupancy; the Inten- 3 
Tre tion 055 Perſon, being to 1 5 his Action according to the Rule 1 
| Maio tug imponit nomen Opgri tuo. .. fo ot. i" 
: 5 21 1 Tenant Tape — (Ac xd B. at Will, and y B. enterg and is pol- Vaugh. 189. Fl. 
ke iN (ed, and then 4. dies: and J. S. enters as Occupant, yet. he. 1s no Occur . _ 11 
5 pant, , becauſe the Poſſeſſion was eiten by B, before, aud B. being found 74. Ne. i 
ily in Poſſeſſion (which prevents apy other Occupant) the Law caſts. the, Free- Cd, 1 dt. , 1 
for - bold on him, not only to prevent any Abeyance, hut that there may be a 3 Bl. Com. 1M 
Tenant. to do the Services, and 60 anſwer to the Precipe of Strangers. .258. - T0 
E.. If Tevant pur auter vie makes a Leaſe for Years, and dies, the Leſſee for Page 276 1:M 
he Years being in Poſſeſſion ſhall be Occupant without, any Act of his declar- 2 Rol. Abr „ 
100 ing his Intention to be ſo; for being already in Poſſeſſion, the Law does 81. 11 
al not put a Man to claim or enter into that of which he has already Poſſeſſion, 0 Bolſt. 17, * 
ſs and in whomſoever the Law finds the Poſſeſſion, there it caſts the Freehold — We, 
hog for the former Reaſons ; nor is the Leſſee for Years injured by jt, for he comp: 1 
Jo. purchaſed his Eſtate ſubjeR to this Contingency of being merged by Oc- kacum. 348. 18 
eupancy. | ; %%% re rr a 1 
* But if Tenant in Fee · ſimple makes a Leaſe for Years to J. S. and after Co, Lit. 47. 78 
rby ouſts him, and makes a Leaſe to A, for the Life of B. J. S. re- enters, and b. 1 
4. dies, the Leſſee for Years is no Occupant ; for though he is found in 2 Rol. Abr. | 
the Poſſeſſion, yet it is by a Title ſupexjor to the, Leaſe for Life, and ſince he 5 
the did not purchaſe the Term at firſt under the Contingency of a Merger by 
bas Occupancy the Law will not permit the Leſſor by any Act of his to de- 
tion liroy the Title he himſelf made; nor will the Law merge the Term, for 
JR tlat were to deſtroy the prior Title of J. S. contrary to the Rule of Law, 
the that Adus Legis nemini facit injuriam. „%%% 
uſe, If A. Tenant pur auter vie leaſes to B. for Years, and B. makes a Leaſe 2 Rol. Abr. 
7255 t Will to C. if A. dies, living Cui que vie, C. ſhall be the Occupant, be- 151. 
1 is auſe being in Poſſeſſion, the Law gives him the Freehold; and though F. Co. Lit. 44. 
uke ould enter upon him and claim as Occupant, yet that would make no 3 = 
Res Alteration in the Caſe, becauſe C. becomes Occupant immediately on the Dyer 328. 
Death of A. and what one man is already poſſeſſed of another cannot gain i Margine. 
"the j Occupation, for Occupancy only gives a Right where no Man had it Cora. In-. 
the beſore, but the Term of B. is ſtill in Being, becauſe C. is to have the Free- cum. 348. 
the told as 4. enjoyed it, which was ſubject to the Leaſe for Years. | 
the if Tenant pur auter vie makes a Leaſe for twenty Years to B. reſerving Co. I it. 1. 
rate 5/. Rent, and B. leaſes to C. for ten Years, reſerving 3/. Rent, if the Te- Vaugh. 190. 


{late 


ESTATE rox LIFE AND OCCUPANCY, 
nant for Life' dies, C: ſhall be Occupant, becauſe he is in Poſſeſſion but 
yet he ſhall have the Freehold only as a Reverſion on the Leaſe of twenty 

| Years; and there fore, ſince the Term of ten Vears is nat merged, C. muſt pay 
the 3/. to B. and B. muſt pay the Rent of 5 J. to C. becauſe C. as Occy. 
pant, comes in the Place of Tenant for Life in all Reſpects, and muſt an- 


ſwer the Services over, is ſubject to the Conditions, and to all Charges of 


Tenant for Life, and conſequently. ought to enjoy all the Benefit an 93 


FED n It. a5. þ | — | 
3 Bulſt. 12, So if Tenant pur auter vie makes a Leaſe for Years to 4. Remainder to 
13. B. for Years, and the Leſſee for Life dies, A. ſhall be Occupant and have 


the Freehold, becauſe the Law finds him in Poſſeſſion ; but his Term is 
not merged, becauſe of the intermediate Intereſt of B. which he muſt pre- 
ſerve, becauſe, coming in the Place of the Tenant pur auter vie, he is obliged 
to take the Freehold under the Charges be laid on it, and in the ſame 
Manner he enj yed it, which was ſubject to the Leafe for Years; and there. 

: fore, tho? the Freehold be caſt on him, yet he holds it by way of Rever. 
fion upon the Remainder for Years. 155 ß 

2 Rol. Abr. If Tenant pur auter vie dies, and J. S. firſt enters, and claims in Right 

Wo, Of J. D. yet J. S. himſelf ſhall be Occupant, becauſgthe Freehold, being 


5 caſt on him who firſt takes Poſſeſſion, cannot be deveſted out of him without 


a ſolemn Act of Notoriety. 


Levee If Tenant auter vie makes a Leaſe for Years to A. in Truſt for 


Sid. 346, himſelf for Life, and after his Death in Truſt for his Wife for her Life; 
2 Keb. 148. A. enters, but ſuffers the Leſſee for Life to enjoy the Land; the Leſſee for 
Life dies, and the Wife finding the Poſſeſſion vacant enters, and was ad- 
Judged Occupant ; for though upon the Death of Tenant for Life (whom 

| e ſuffered to enter and take the Profits) he had ſo far a Poſſeſſion in Law 
Page 277 * before any actual Entry, that he might have an Action of Treſpaſs ; yet 
that made him no Occupant, becauſe nothing but an actual Poſſeſſion makes 


an Occupant, which the Wife firſt took in this Caſe. 


3. The Way to prevent the General Occupant, and herein of the Special 
Occupant, and the Alteration made in the Common Law by the Statute 


Lit, Set, _ If Lands be given to the Leſſee and his Heirs, during the Life of ano- 
739. ther, the Heir comes in as Special Occupant upon the Death of the Tenant 
: ON — 41. for Life, becauſe he is included in the Words of the Donation, which gave 
ä Right to the Land upon the Death of the Leſſee, and conſequently 
N an Occupancy, which is admitted in other Cafes, becauſe no Man 
as a Title to the-vacant Poſſeſſion. „ 
2 Rol. Abr. So if Leſſee for his own Life leaſes to B. and the Heirs of his Body, du- 
151. ring the Life of the firſt Leſſee; if B. dies during the Liſe of bis Lelſor, 
the Heirs of his Body ſhall be Occupant. „„ | 


2 Rol. Abr. So if the Leſſee had made ſuch a Leaſe to bis Leſlor, and the Leſſor had 


150. died during the Life of the Leſſee, the Heir of his Body ſhall be Occu. 

10 E. 3• 1 ant; for this is no Surrender, becauſe the firſt Leſſee has a Poſſibility of 
| Reyerter upon his Leſſor's Dying without Heirs of his Body. 

2 Ven. 184. Tenant pur auter vie may limit the Term to a Man and his Heirs, or to 

If Tenant the Heirs of his Body, and ſuch Eſtate ſhall deſcend, and is not within the 


ur auter vic Statu 5 
4 Lier che Statute de danis. 


Term to the Ufe of himſelf in Tail, Wunder 60 8. E ai will Ge | b fach Remainder for 
the Beneſit of J. S. Veru. 225-6, af Va. > 7 88 raps; es . e a | 


= 
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if Lands in Borough Engliſh be given to 4. and his Heirs for the 7 Lev. 138. 
Life of B. and A. dies in the Life of B. leaving two ſons, the youngeſt ſhall 3 Keb. 475» 
be the Special Occupant, becauſe the Heir, that is Repreſentative of the 286. 


he dies in the Life of B. for though it be a Freehold, which in Courſe 75% 


pointment. 6 J.  FIDTERE TE wag ” 

But if a Rent be granted to J. S. and his Executors, during the Life pork ho 
of B. by the-Death of J. S. the Rent is determined, becauſe the Executors , 5 ay; N 
cannot take as Special Occupants, ſince the Nature of the Thing lying in 
Agreement 1s not capable of Occupation, nor can they take by the Grant, 
becauſe then they muſt take as Repreſentatives, which they cannot be of a 
Freehold ; and the Law will not permit People at their Pleaſure to vary 
the Courſe of Neſcents. © 5 n Se Dong 

So if 2 Rent be granted to A. his Executors and Aſſigns, during the Life Vaugh-199. 
of B. and A. dies inteſtate, the Adminiſtrator cannot claim the Rent; not 29. 
as Occupant, becauſe no Man can make himſelf a Title to Rent by way of ae gps 
Occupancy; nor by the Deed, becauſe he is not Aſſignee within the Words * 664. 
of the Grant by the Letters of Adminiſtration, therefore the Rent is de- 2 Term. 
termined, ſince none can claim it as Occupant. Hot gent | 2 444 

i . | | . Vel. 9. Salter 

Yet if the Rent be granted to a Man and his: Heirs during the Life of ny = 
another, and the Grantee dies, his Heirs ſhall take as Special Occupants ; e. "A 
* for tho? in Point of Property the Rent is not capable of Occupation, yet 151. 
ſince the Heirs are included in the Grant, and they are capable of taking *Page 278 
the Freehold as Repreſentatives of the Grantee, which the Executors are Bulſt. 135. 


not in the former Caſe, it is but Reaſon the Rent ſhould not determine while a | 
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: any Perſon compriſed in the Grant is capable of Taking. | 5 
f ano- | Seer 4 13 | . Poor. Vel. 9. 
enant So if an Annuily be granted to A. and his Heirs during the Life of B. Bulſt. 135. 
h gave i 4, dies before B. his Heirs ſhall have the Annuity, becauſe the Heirs Co. Lit, 388. 
uently of A. being the proper Repreſentatives to take the Freehold deſcending from a. TY 
0 Man him, fince they are compriſed in the Grant, the Grant cannot ceaſe or he ? Rol. Abr. 


151. 


* 1 


| 0d while they are in Being, and the Life not ſpent for which the Grant 
y. du- was made. ; : al 
Leſſor, But tho? all or moſt of the above Caſes might formerly have been good 29 Car. 2. 

| Law, yet now by tte Statute of Frauds and. Perjurics it is enaded, I hat © 3. 12. 
any Eſtate pur auter vie ſhall be deviſcable by Will in W riting, figned by (%) But 
the Party ſo deviſing the ſame, or by ſome other Perſon in his Preſence, all be 


Aſſets only 4 
be 6 pay 


and by his expreſs Directions, atteſted and ſubſcribed in the Preſence of t 
Devifor, by three or more Witneſſes; and if no ſich Deviſe thereof be Notes þ 

made, the ſame ſhall be chargeable in the Hands of the Heir, if it ſhall Bond 5 
come to him by Reaſon of a Special Occupancy, as (a) Aſſets by Deſcent ; Special y. 


the Heir ie bound, and not Debts by ſimple Contract. 2 Very. 710. If Tenant pur booty * "tl | 
acllate, and Adminiſtration is granted to J. S. the Adminiſuuntor is not obligec to diſtrihzute this 
1 amongſt the next of Kin, as Part of the luteſtate's Perſonal Eſtate, but ſhall have it himſelf as 
1 lor ii ſtill continues a Frechold; aud the Aitzration made by the 29 Car. 2. c. 3. was only 
as 311 to Creditors, that is, if it comes to the Heir as Special Occu 'ant, he ſhall be anſwerable 

"oY Anceſtors Debts as far as he is bound; and if two Executors or dminiftrators, they for all 
ra generally; but it ſhall not be Ailets to pay Legacies, except ſuch as are particularly deviſed 
»crcout, Mich, 8. Will. 3. in B. R. between, C/dbam and Pickering. 2 Salk. 464. per totam Curia: 

"a ſee now 14 Geo. 2.c. 20./. 9. whereby Diſtribution ſhall be made of Eſlates pur auter Vie, wheres 
#118 no Special Occupant, and which are not deviſed, y OY 
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in caſe of Lands in Fee-ſimple;' ahd in cafe chere be nd Special Ore 
i pant theredf,- it ſhall go to the Executors' or Adminiſtratorb ef the Patty 
* that had the Eflate thereof by Virtue of the Grant, and ſhall be Aſſets i 
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(C) Pow far Tenant fo2 Life map diſpoſe of His'Eltate, 
either ſinglp by Himſelf, o by Joining with Him in 

Reverſion; and herein of his Fozfcitute, either by 
Common Law or Statute. 


Digg. Bud. NV the ancient Feudal Law no Man could alien without Licence from 
£46. 2. Tit. the Lord of the Fee; but any Alienation or Diſpoſition was then a 
73. Forfeiture; but in England, where the allodial Property prevailed in the 

Saton Times, they were allowed to alien in (5) ſome Cales, which Privilege 
Cauſe 32. was not only confirmed, but alſo enlarged and made general by Mag; 
f. 287. Gbarta; ſo that by that Act the F ago fre (op alien to whom he deal 
Staundf. provided he left ſufficient to anſwer the Lord's Services, which ſeems to 
A Fave *been a Privilege mightily contended for. 


 Remwuneras © 


tionem Servitii, that is, for Services done to the de as for Services done in the Wars by the Feudal 
Tenant, or in Peace, by Ploughing the Feud at Home; both theſe being either for the Proſit or Ho- 
nour of the Feudal Lord, they ſormerly valuing themſelves m the Number and Honour of their 
Tenants.” 2dly, In Frank marriage with the Daughter of the Feuditary, or ſome other of his Blood, 
becauſe this multiplied Tenants to the Lord. 3dly, In Frankalmoigne or Free Alms, the Superſtition 
of the Times allowing it for the Good of the Soul. Glanvil, lib. 7. cap. I. 44. Stamp. Prat. 27, 28. 


*Page279* * Yet notwithſtanding this Law, if Tenant for Life aliens in Fee, this is 


2 Inft. 65. ſtill a Forfeiture, for that Statute only permits a lawful Diſpoſition, but does 
Rol. Abr. not allow any Alienation to the Prejudice of him in Reverſion, and there- 
854." fore where Nunnt for Life takes upon him to transfer the Fee - ſimple, it i 


| . 1. a Renunciation of the Feud, and contrary to his Oath of Fidelity; ſo if 


+ Tenant for Life aliens to another for the Life of the Alienee; this is a 
Forfeiture, for it can be no lawful Alienation within Magna Charta, becauſc 
it is palpably to the Prejudice of him in the Reverſion. 127 f 
| it 4. Leſſee for Life leaſes to B. for the Life of B. if A. lives fo long; 

854 this is a Forfeiture of A. “s Eſtate, becauſe B. has an Eſtate for his own 

Life, though under a Contingency, which muſt neceſſarily deveſt the 
Reverſion. | s 


Cro. Jac, But if 4, Leſſee for Life, levies a Fine to B. for the Life of 4. tothe 


200. Uſe of B. for his own Life, this is no Forfeiture; for the Eſtate granted 
Cofile verſus by the Fine was only for the Life of A. and the Limitation of a greater 
Ded. Uſe can be no Forfeiture, for the Eſtate out of which the Uſe ariſes 1s only 


ow _ during the Life of A. 


Cruiſe on Fines 485. 3 P. Wms. 262. 


Cro. Eliz. Huſband ſeiſed of Lands in Right of his Wife for Life, and they both 
* oy by Deed of Feoffment convey the Land to J. S. and his- Heirs, Bab d. to 
Ha, So if him and his Heirs, to the Uſe of him and his Heirs, for the Life of the 
Baron and Wife; this is a Forfeiture of her Eſtate ; for there being a Fee-ſimple 
teme be conveyed to J. S. by the Deed and Livery, the Words of Reſtraint for the 


Tenants for Life of the Wife refer only to the Limitation of the Uſe, ſo that the 
Life and 4 ; | _ | Fee- 


EN ' 


3, mos 


22 80 


wb , 


4 +- 
85 88 / 


ESTATE vox LI FE b OCCUPANCY. 


hee. ſmple remains fill-in the Feoffee'; But this it ſeems iva Forfeiture only they ha 
during the Coverture. © 4 ON Ye" | join in a 
: 3 2 1 1 A | Feoffment, 
or the Huſband alonc; theſe are Forftitures, but they affect the Wife only during the Coverture; for" 
| ſhe can be bound. by no Act of her's without Examination in a Court of Record. Rol. Abr. $51. 
$ Co. 44+ TE „ „ N „ 


If Tenant for Life makes a Leaſe for Years, this was never looked upon 8 Co. 45. 
to be a Forfeiture, becauſe the Leſſee for Years was originally but a Bailiff Co. Fn 
by to the Freeholder, and the Tenant for Life only had the Freehold, and was Rage 
"1 to anſwer, the Services, and he in Reverſion was na ways affected by it, be- 

j cauſe there was no Inveſtiture or other Act of Notoriety done to diſpoſſeſs 
him of his Reverſion; but upon the Death of Tenant for Life the Termor's 
Intereſt ceaſed, becauſe the Perſon from whom he derived his Authority as 
Bailiff being dead, the Authority muſt neceſſarily ceaſe witls the Perſon that 
granted it; and in this Caſe, if Tenant for Life enters upon his Leſſee, and 
makes a Feoffment to another, this is a Forfeiture of his whole Eſtate, but 
the Term for Years continues, becauſe the wrongful Act of Tenant for Life 
ſhall not prejudice a Stranger's Intereſt ; and if he in Reverſion cuters, he 
muſt take it ſubje& to the Charges he had Power by Law to lay on it; yet 
in this Caſe, if Tenant for Life had entered and committed Waſte, this had 5 
been a Forfeiture of his Eſtate, and the Term had been loft too; but this But for th 
is by the expreſs Words of the Statute of Glouceſter, which gives the Place vide Tit. 
waſted as a Penalty to him in Reverſion, and cannot be done if the Term Ae. 
continues notwithſtanding the Waſte. „ | 

Of Things which may be transferred without the Notoriety. of Livery Co. Lit. 251. 
and Seiſin, 3 Rents, Advowſons, Ac. which lie in Grant, a Man Co. 1. | 
cannot by any Diſpoſition or Act in Pais forfeit them; and therefore, if a Rol. Abr. 
Man ſeiſed of a Rent, Advowſon, or Common for Life, grants them by 884. 
Deed to another in Fee, this is no Forfeiture, + for this can be no way pre- 
judicial to him in Reverſion, becauſe, ſhould the Grantee claim an Eſtate in 
Fee, he can make no Title without the original Grant made to Ins Grantor, 
by which it muſt appear what Intereſt he had, and conſequently what Eſtate 
he could convey; and ſo the Grantee, notwithſtanding the Gram in Fee, can 
claim no larger Eſtate than his Grantor had Power to make, and ſo he in 
Rererſion can receive no Prejudice. 125 | : 

| 


„ 


+ Contra of a Fine. See infra 280. 


* $o if Tenant for. Life of Lands, by Indenture inrolled, bargaios and “ Pago 28 
ſells them to J. C. and his Heirs; this is no Forfeiture, but the Bargainor 6 Co. 14. b. 
pales only what he may lawfully paſs; for though by the Statute 27 H. 8. ; 
c. 10. Deeds inrolled grew a common Conveyance for transferring of Lands, 
which could not paſs at Common Law withaut the Inveſtiture of Livery ; 
et being a Manner of Conveyance known: before at Common Law, it was 
conſlrued to have no new Effect given ĩt · by the Statute, but what the Sta- 
ute expreſſed, . ; | | = 

But if a Man be ſeiſed of a Manor for Life, to which an'Advowſon is ap- Rol. Abr. 
pendant, and he aliens one Acre, or- the whole Manor, with the Advowſon 854. 
in Fee; this is a Forfeiture of the Advowſon ; for as it is a Forſeiture of-the 
Acre or Manor fo which it is appendant, ſo it muſt be alſo of the Advowſon, 
lnce the Alienation-makes no Severance of them. . 

If Leflee for Life of Lands aliens in Fee upon Condition, and enters for Rol. Abr. 
the Condition broken, yet the Leſſor may enter for the Forfeiture. 56. 

: p h | Co. Lit. 25 2. 
Pm, 203. 80 if Tenant for Life aliens upon Condition, that if he himſelf pays 10/. that he Wal 
deuter, and that if he fails in Payment, that then the Alienee ſhall have the F ee · ſimple, tho' he 
ae the Money; yet the Reverſioner may enter for the Forfeiture, becauſe the Fee was tran · ſerred 


ancdiately upon the Alienation, which was a Renunciation of the Feud, and conſequently a Forſer- 
tue. Rol. Abr. 346. 4 
| If 
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Co. It. II Tenant for Life levies a Fine, by which the Reverſion is deveſted ;this 
251.b. is a Forfeiture, becaule it is a more ſolemn Renunciation of the Feud than 
any Alienation in Pais can be. + 8 * 


Rol. Abr. Zo it is of a Rent, Advowſon, or any Thing elſe that lies in Grant; 


852. for if Tenant for Life of them levies Fine, it is a Forfeiture for though 
Co.Lit.251. the Fine being of a Rent, Ec. paſſes no more than it may lawfully paſs, 
yet being a public and ſolemn Renuneciation of the Eftate for Life, in a 
Court of Record, this amounts to'a Forfeiture, and fo differs from a Grant 
UU: ) teat Ge i © 
Viigellius Another Way of Forfeiture in a Court of Record is, by claiming a greater 
Cauſe 32. Eſtate than he had by the Feudal Donation, or by affirming the Reverſion 
f. 287-9. to be in any other Perſon than his Lord. This ſeems to be 9715 5 3 


Rule in the old Feudal Law, that if a Vaſſal denied that he held the Fend - 


of his Lord, and it was proved againft him, ſuch Denial was a Forfeiture; 
now this Denial may be when the Vaſſal claims the Reverſion himſelf, or 
accepts a Gift of it from a Stranger, or acknowledges the Reverfion to 
be in a Stranger; for in all theſe Caſes he denies that he holds the Feud 
from the Lord; but, as by the Feudal Law, the Vaſſal was to be convicted 
of this Denial, fo in our Law thefe Acts which plainly amount to a Denial 
mult be done in a Court of Record, to make them a Forfeiture ; for ſuch 
Act of Denial appearing on Record is equivalent and equally concluſive as a 
Conviction upon folemn Trial; and all other Denials, that might be uſed by 
great Lords for the 'Trepanning their Tenants, and for a Pretence to ſeize 
their Eſtates, by our Law were rejected, for ſuch Convictions might be 
made by ſuch great Lords where there was no juft Cauſe ; but the Denial 
: of the Tenure upon Record could never be counterfeit, or be abuſed to any 
Injuſtice; and therefore this notorious and ſolemn Act of the Teyant was 
| retained as a gull Cauſe of Forfeiture by our Lax... . 
3 Co. x5. And therefore, if Tenant for Life be diſſeiſed, and brings a Writ of 
Co.Lit.251. Right, this is a Forfeiture of his Eſtate, becauſe by ſuing a Writ of Right 
b he admits the Reverfion in Fee to be in himſelf, and by Conſequence denies 


80 il in a that he holds over; ſo it is, if, in a Writ of Right brought againſt him, 


1 he ſhould join the Miſe on the mere Right; for by Taking upon him the 
break a. Privileges of "Tenant in Fee, he admits the Inheritance in him, which is a 
inft him, Denial of the Tenure. e EM MtY Be | 
5 claims : RF. EE 
the Fee-ſimple ; this is a Forfeiture.” Rol. Abr. 853. 2 Co. 68. b. 


*Pagea8z f Tenant for Life accepts a Fine come ceo, &c. of a Stranger, this i 
Dyer 148. a Forfeiture of his Eſtate; for this is a Denial of the Tenure on two Ac- 
Co.Lit.252. counts: 1//, In admitting the Reverfion to have been in the Stranger to 


+ 4 80 convey. 2dly, In Accepting of it himſelf to the Prejudice of him in Re- 
9 Co. 106. verſion. | %; e 
e If 4. be Tenant for Life, Remainder to B. for Life, and A. levies a Fine 


Smith and to B. this is a Forfeiture of both their Eſtates; for by their own Act on Re- 

Abell. cord, they have denied the Reverſion to be in the Lord, the firlt by giving, 
and the latter by receiving of it. | . Lads 

2 Co. 55. If Tenant for Life be diſſeiſed, and the Diſſeiſor makes a Leaſe at Will, 

Moor 423. and "Tenant for Life levies a Fine come ceo, &c. to the Leſſee; this is a For- 


| Bueller's fejture, and he in the Reverſion, though he had bit a Right, may take 


Ops. Advantage of it. 


252. a. If a Stranger brings an Action of Waſte againſt Tenant for Life, and the 
Co.Lit.252. Leſſee pleads Nu Waſte fait, in Bar to the Action; this is a Forfeiture, be- 


- Rol. Abr. cauſe. by his Plea he admits the Stranger to be the proper Perſon to puniſh 


853. the Waſte, if there had been any committed, 


— 


lf 


Pa wlkway © , i 


- - Re WE of WY WV. 


9 „ „ 


KReverſion. | 


EF 


5 1 


rb KTK Jared -ocebbaley - 


If the Dewandahe ih x ration beavers agtlt the Tevnat for Ee erna. 

by Default or Nient dedire, or by pleading covenouſly to the Diſheriſon of 2. 

him in the Reverſion ;- theſe are Forfeitüres of bis Eſta e, for Te ant for Rol. Abr. 2 

Life is intruſted with the Freehold,” and is to anſwer to Strangers Preciper, 853. 1 

and defend his own as well as the Revetſioner's Intereſt but when he gives 

Way to the Demandant's Action, he admits the Right of Reverſion to he 

in lim, and by Couſequence denies any Tenure of his Reverſioner, which | 

Ws jt di bd nega f Oe nn : 
If Tenant for Life prays in Aid of him in Reverſion, and has it granted Rol- Abr. 

him, and J. S. comes ints Court without Proceſs, and ſays, he is the Perſon 8853. 


of whom” Aid is prayed, and that he is ready to join jn Aid; but Tenant Co.Lit.2g 2. 
for Life denies him to be the Perſon, and is adjudged to anſwer ſole; if this 
be the Perſon tliat has the Reverſion, Tenant for Life has forfeited his Eſ- 
nue by his Denial of him, bee zuſe the Prayer in Aid being always of bim in 
Reverſion, and the Tenant denying of him to be the Perſon of whom he 
prayed in Aid, he has denied the Reverſion to be in him, and conſequently 
has denied to hold of him; ſo it is if he had at firſt prayed in Aid of a 
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Stranger; this had been a Forfeiture for the ſame Reaſon. W „ 
If 'a Stranger grants the Reverſion by Fine, and the Conuſee brings a Co Lit 202. 
Quid juris clintet againſt the Leſſee, who attorns to the Grant; 9  Pagumncs 


Forfeiture, becauſ⸗ ps, e W. the Reverſion to be in a Stranger 3 Rol. Abr. 
but if he be erroneouſly adjudged by the Court to attorn, and he does it in 853. 
Obedience to the Court; this is no Forfeiture, becauſe he was bound by 
the Judgment to attorn and did nothing wilfully to the Prejudice of him in 
Where he in Reverſion is Party to the Conveyance, there Tenant for Co. Lit. 42. 
Life may by ſolemn Inveftiture convey a greater Eſtate than he had by the = 
firſt Feudal Contract; a8 if A. Tenaut for Life makes'a Leaſe to B. who is 
in Reverſion, for the Life of B. this is neither a Surrender nor Forfeiture; 
out the Firſt, beeauſe A. has not wholly parted with his own Eſtate, ' but 
hath left a Reverſion in himſelf after the Death of B. who may poſſibly die 
firit; and therefore if B. takes a Wife, ſhe ſhall not be endowed of ſuch - 
Eitate, becauſe B. is but Tenant for Life by the Conveyance; a Forfeiture ® 
it cannot be, becauſe he in Reverſion is Party, who cannot take Advantage 
of it as a Forfeiture, contrary to his own Concurrence and Approbation, 
for that were to reader his on Act void and ineffectual; 7 
If A. Tenant for Life infeoffs B. in Remainder for Life ; this is a Sur. Co. 76. b. 
render, for a Forfeiture it cannot be, becauſe B. in Remainder was Party, Co. Lit. 43. 
aud 4. can have no Revetſion, becauſe he conveyed the whole Eſtate. . 8. F. 
* But if A. be Tenant for Life, Remainder to B. in Tail, Remainder to *Page 283 
C. in Fee, and A. makes a Feoffment to B. and his Wife, and their Heirs, 4: AT. pl. a. 
aud then B. dies without Iſſue, C. may enter for the Forfeiture 3 for this Co. 76. b. 
could be no Surrender, becauſe the Feme, who had no Intereſt in the us Þ Lit. 
Land, was Party to the Feoffment, and ſhe muſt elaim under the Feoff- Rol. Abr. 
ment, which being made to a Stranger mult neceſſarily deveſt the Remain- 855. 
der, which is a Forfeiture of A.'s Eſtate, and conſequently C. may enter, 
lnce the Eſtates of A. and B. which hindered him are ſpent and deter- 


mine. | 


* 


SA HA 

Therefore if Tenant for Life, Remainder in Tail, Remainder in Fee, Rol. Abr. 
and the Tenant for Life infeoffs him in the laſt Remainder, the mean Re- 85 7 
maiuder· man may enter, becauſe this deveſled his Remainder, and by Con- Ce. 140. 
lequence was a Forfeiture. VV 3 FTA 

If Tenant for Life makes a Feoffment in Fee to Baron and Feme, ſeiſed Rol. Abr. 
of the Reverſion in Right of the Feme; this can be no Sutreuder; for 835. 
vhatever veſts in the Huſband by the Feolfment, muſt neceſſarily be de- 

: | . OO veſted 


ESTATE vpa LIFE awv.OCCUPANCY. 


8 e the ene enters into the Land ſhe is remitte 
former Ri 
0 Abr. If Baron and ewe, ſeiſed i in Right of the Feme for Life, leaſe * Lite 
855. Indenture to him in Rexerſion, being within Age, for the Life of the 
40 wh 42. 13 3 this js a Forfeiture ; for though he in Rexerſion be Party tothe 
| Leaſe; yet being an Infant he is not botind by the Contract to his own 
Prej ier 3 but if he in Reyerſion had been of full Age, the Leaſe had been 
25 becauſe he had diſpenſed with the Advantage of the F orfeiture by 
4 1 2 re of the Leaſe. 

Co. 7 The next Thing to be conſidered is, where Tenant "I Life, md he in 
6 04 16. 2. Reyerſion Join in the Conveyance, * and this has a different Operation, as 
Plow. 140. the Feoffment is with or without Deed ; for if it be without Deed, then this 
F conſtrued to be a Surrender of the Eſtate for Life, and the Feoffment of 
him in Reyerſion, for no other Interpretation can make the Feoffment el. 
fectusl; for if the Eſtate 705 ſſes from the Tenant for Life to the Feoffee, 
it will be a Forfeiture of his Eſtate, \whereof he in Reverſion may take 
Advantage, notwithſtanding his joining; for he haviog only the "lea 
had nothing to do with the Freehold, and by Conſequence could make no 
Feoffment or Livery ; + and it cannot be à Grant or Conſirmation of him i in 
Reverſion for want of a Deed ; therefore, to make it effe&ual, it is ca- 
| ever Surrender of the Tenant for La, and the c Feoffment of him 1 

evernon. 


eee 


76. Bot if Tenant for Life and he in Reverſion join in a Feoffment 8 Deed, 
low. 140 then each paſſes only his own Eftate, the Tenant for Life the Prechold i 
Poſſeſſion, and be in Reverſion his Reverſion; : and this cannot be a Forfci- 
ture, becauſe he in Reverſion joined in a proper Conveyance to transfer his 
KReverſion ; and having paſſed it to another, has no Intereſt left to intitle 

| him to take Advantage of the Forfeiture, if it was one, 
Co. 76. b. 80 if Tenant for Life, Remainder in Tail, join in a Feoffment by Deed, 
77-4. this is no Diſcontinuance, but each gives only his own ;- and upon the Death 
of 123 for Life and him in Remainder in Tail, the Iſſue, or thoſe in 
may lawfully enter, becauſe then the Eſtate that paſſed i is deter- 
mined ; . ſuch Feoffment had been by Parol, then it had been the Sur- 
render of the Tenant for Life, and the: Feoffment of him in Remainder, 

YVES which would have made a Diſcontinuance.: - 

— * A. Tenant for Life, Remainder in Tail to B. Remainder in Tail to C. 
EEE of and B. join in a Fine come ceo, Wc. to a Stranger; this is neither a Dil 
Erg. Eliz. continuance vor Farſeiture, for each gives what he may lawfully diſpoſe of; 
$8257. the Tenant for Life his Eſtate, and B. a Fee determinable on his Eſtate- 
Mo. 634. tail; and to prevent any Diſcontinuance or Forfeiture, it ſhall be firſt con- 
Vent. 160. ſtrued to be the Grant of B. in Remainder, and then of A. the Tenant for 


Life. 
*Page 28; But if 4. Tenant for Life, and B. in Remainder for Life, join in 2 
Dyer 339- Feoffment ; this is a Forfeiture of both their Eſtates, and he in Remainder 
85 . AS. or Reverſion may enter preſently, becauſe this Feoffment paſſed a greater 
1 Co. 56. Eftate than both of them could lawfully make, and conſequently muſt de 
I 85 veſt the Reverſion or Remainder in Fee, and 2 amount to a Forfeiture ; ſo 
it would be if a Remainder had been 10 C. in Tail, Remainder. to the night 
Heirs of B. for the Feoffment conveying a Fee in Poſleffion, which B. had 
not in him, muſt neceſſarily deveſt the Remainder to C. and onde be 
a F orfeiture, whereof he may take OY 


50 


the Life of A. C. can take no Advantage of it. 


comes in Lieu of the Land, and therefore ſhall go according to the __ 


/ commits Waſte, they both ſhall join in an Action of Waſte, a the Te- a. 
joining hath admitted a Reverſion to be in the Tenant for Life, and con- 


Ls 
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ESTATE FOR LIFE AND” OCCUPANCY. 


80 if B. in Remainder for Life, with ſuch laſt Remainder to his ri ht Rol. Abr. 
Heirs, levy a Fine come ceo, Cc. to a Stranger; this is a Forfeiture of his 855. 
Remainder for Life, becauſe the Fine conveys a Fee fimple in Poſſeſſion by 
Eſtoppel, againſt which he can e no Averment; or, by making Frac- 
tions of the Eſtate, ſay, he only pa In Pia 5 for Life in Præſenti, with a 
Fee - ſimple expectant on the Death 2 C. wit ue, becauſe the Fine 
ſuppoſes a precedent Gift in Fee- ſimple, which he could not lawfully make 
whilſt the Eſtate for Life of A. and the intermediate Remainder of C. in 
Tail were ſubliſting ; and therefore ſuch Fine is a Forfeiture, though during 


Tenant for Life, the Reverſion in Fee being in an Infant, and they both Co. 76. b. 
join in a Fine, which i is afterwards reverſed by the Infant for his Nanage ; Vent. 160, 
yet the Conuſee fhall hold during the Life of Tenant for Life, becauſe diſ- 
tinct Intereſts paſſed cach of them, and hs Defe& i in one ſhall give 
no Advantage to the other. 

If Tenant for Life and he in Revertion't join in'a Gift in Tai, ireferviny 6 Co. 15. a, 
Rent; this can be no Forfeiture, becauſe he in the Reverſion Joined, and | 
the Tenant for Life ſhall have the Rent during his Life, becauſe the Rent 
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they had reſpectively in the Land. 
Tenant for Life aud he in Reverſion j join ina Leaſe far Life, the Leſſee Co. Lit. 42. 


nant for Life hall recover the Place waſted, ' becauſe he in Reverſion by 


ſequently the Forfeiture to belong immediately to him; but he in the Re- 
rerlion ſhall have the treble Damages, becauſe they are given for the Walle 
and Deſlruction done to the Inheritance wherewith the Tenam for Life has 
nothing to do. | 115 

If 4 and' B. ieee and to the Heirs of N. joi-in u Laßt for Life, Co. Lit. 42. 
A. has a Reverſion, and ſhall join in an Action of Waſte; but the Writ a. 
mult be ad exhereditationem of B. becauſe he only hath the Inheritance. 

It 4. Tenant for Life, and B. in Remainder in Fee join jn a Leaſe for 605 14. 
Years by Deed ; this, upon the Delivery of the Deed, is the Leaſe of A. b. 
during his Life, and the Confirmation of B. for A. being Tenant in Poſ- x 12 
lefon, the Poſſeſſion could only paſs from him; and the Leaſe being made Mo. 
by Deed carries the 3 of the Reverſioner, and therefore is con- Co. 1 45. 
firucd his Configmati n; and therefore, where the Leſſee geclared of a joint a. 
Demiſe by A. and B. it it was EX dged he had 9 5 of biy Title, becauſe 
_ ki Life of A. it was onl ks Demiſe, and having only an Intereſt 


in Reyerſſon could give the Leſſee no Intereſt in Poſſeſſion. t 


This ment. rdi K „the Plaintiff ſhould 
ore inan Hoes fr of the Phantit th 200 Geer 4 655 Kar- 


Hut in this Caſe, agen the Death of 4. it becomes the ſole Demiſe of B. Dyer 234. 
for it can be no longer the Demiſe of A. who is not in Reing, and whoſe b. 23. 
lutereſt i in the Land determined with his Death; but the Leaſę does not de- N. 3 a7 = 
termine by tbe Death of A. becauſe, though A. could transfer the Land Caſe. : 
only during his own — et the Term having the Approbation of B. who 6 Co. x5. 2 
bas 4 neck wane fuch' Joining and Approbation has made the Co: Lit: 45. 


Leſke's later te 1 fealible duno e Term; “and there- * 
fore u upon the 5 T7 — the Pemile of B. for H. has the ſole. * Page284 
ad abſolute Intereſt in the Land, and the Leſſee can hold of none elſe ; and 
therefore it ſeems, that if B. brings an Action of Waſte againſt the Leibe, 
he may declare of a Demiſe by himſelf, without taking Notice of A. becauſe 
upon the Death of A. it becomes the ſole Leaſe of B. 
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81 in EY Judics catures it 4 nedeſfary: as hat fs into Sad True of Fas 
: Z as they really are; hence, whatever may be exhibited to a Court or 
Jury, whether it be by Matter of Record or Writing, or by the Teſtimony 
of Witneſſes, i in order to enable them to pronounce with Certainty con. 
1 the Truth of any Matter in Diſpute, whether ſuch Matter relates 

to a Perſon's Life, Liberty or Property, is called Evidence. 
55 As the Diſcovery f "Truth i is of the utmoſt Conſequence to the Good of 
7 Society, Jo it lays Men under the ſtrongeſt Obligations, when called upon 
to gide their Evidence, to adhere inviolably to Truth; and this is a Matter, 
not only en joined by the Precepts of Religion, but alſo; by thoſe of Reaſon ; 
ite Violation, of Truth being a Sin againft human Society, as it breaks in 
F upon that Correſpondence that is neceſſary to ſocial Creatures, b deſtroy- 
ing the End of Language; which is the common Tie and Band . 3 
And as raiſing a different Idea in the Mind of the Hearer from that which 
is formed in the Mind of the Speaker, deſtroys all Intercourſe between 
Mankind; ſo it prevents that Truſt from being repoſed in them which is ſo 

neceſfary to their own Preſervation and the Good of others.. 
From the Importance therefore of this Matter, the Wiſdomiof ours 
has laid down ſeveral Rules 285 to 1 th e 0 ſhall Sophie 
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pM "Whether a Huſband 6 or W tex may be Wines for o or 
againſt each other. 286. Þ 16 #4 5} 
25 Whether a judge or a Juror may. be a \Witnek. 
286. 
323. Whether a Counſel, Attorney dt Bölicktör, may bea 
Witneſs againſt his Client. 287. 
4. Whether Plaintiffs or Defendants i in the Cauſe may be 
))) 285. 2 
5. Whether an Arcomplics 105 a Crime 1 may be a Vit 
: . -, neſs for or againſt his Companion. 288. 
6. How far a Perſon is diſabled from being a Wines 
in reſpect of his having been N or en? 
of a Crime. | 288. on He Tee 


* 1 4 % 


q A 
e. - 
\ 2 \ 1 : 5 1 1 1 Ea 15 i 
LE + * + * — 3 - £ 
1 * 


108 7 Mi 69 Weit 550871 . 211 #1499" : a5} 10 2 f * . vo > 


„„ Wa in $8 $5 


3 
2 


3 
= 


= 


8 = = 


1 


N V 2 E N 0 E. 8 
„ (B) pow far a 3 is diſabled fzom being a — 
Witneſs in zelped of bis being intereſted in the 
Suttels of the Canſe, 289. 

(C) Of the Number of Witneſſes required in our 

Laws. 293. 

(p) Df compelling a Witneſs to appear and * 
Evidence, 294. 

(F) Ok the TO of giving vidence. 29 Fo 


And herein, 
10 Where the 8 is in open Court and herein of 
ſuch Queſtions as may be aſked a Witneſs. 295. ; 
2. Of Examinations and Proofs i in Chancery. 297. . 


(F) Ot witten Evidence, and hezein of net 
Exemplifications or Copies of Records, | & c. Evi- 
dente. 305. 

(6) Whethez Parol Evidence is to be admitted to 
explain what appears on the Face of a DEA, or 
Will. 309. | 

(H) Ok Preſumptive Proof, 311, 

(1) Where the Law requires the H bude ee the 
Nature of the Thing is capable of, 312. 

(X) Df hearſap Evidence. 313. 5 

(L) Of the Party's Confeſſion, 3! 3. 

(M) Df Similitude of Hands. 

(J) Whether the Depoſitions of U Witneſſes in another 
_ Cauſe map be given in Evidence. 314. 3 


What Evidence will maintain the Plaintiff's Action, vide under the 
Titles of the ſeveral Actions, and what the Defendant muſt plead, and 
cannot give in Evidence, vide alſo under the Titles of the ſeveral Actions 
and Head of Pleadings. 
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(4) Who map be a Wimeſs, 


A Dates may be Witneſſes who appear | to have ſufficient ( a}: Dit. Co. Lit. PY 
cretion, and who from their (5) Principles muſt be pA, to have a (a) An In- 


nght Senſe. of the Sanity of an Oath, and of the Obligations it lays fant of the 
them under to depoſe the whole Truth, and nothing but the Truth; ey 2 
lterefore Infants, i . Bondmen, De. may be ene, thn N 
But ed to give 
Evidence. 


H. P. c. 263, (3) Bos an Infidel cannot be a Witneſs, i. e. ſuch a one us neither believes the 


Wel eee eee f 
01. Ul. | be 


0 


 Raym. 752. Will. Rep. 611. 10 Mod. 193, 11 Mod. 224. pl. 19. Stra. 633. 2 Stra. 1095 


— 


, ß 
But as our Law has difabled ſeveral Perſons from being Witneſſes, wi, 
may be ſuppoſed fo far biaſſed, as to be induced to go beyond the Truth, | 

| ſhall conſider this Matter, . TTV 


page 286 1, In Relation to Huſband and Wife, and whether they may be 


Witneſſes for or againſt each other. | 


Cd. Lit. b. b. Huſband and Wiſe are con idered as one and the fame Perſon in Law, 


2 Rol. Abr. and to have the ſame (a) Affections and Intereſt, from whence it has been 
686. eſtabliſhed as (5) a general Rule, that the Huſband cannot be a Witneſz 
5 for or againſt the Wife, nor the Wife be a Witneſs for or againſt the 
. Huſband, by Reaſon of the implacable Diſſenſion which might be cauſc 
5 47. by it, and the great Danger of Perjury from taking the Oaths of Perſons 
Hutton 116. under ſo great a Bias, and the extreme Hardſhip of the Caſe. 
Ra PH CY | 2 . 4 8 ; 32 
2 Keb. 403. 2 Hawk. P. C. 431. (a) But no other Degree of Kindred or Affection, as that 
of Parent to a Child, c. will di a Perſon from being a Witneſs, Sid. 75. Salk. 289. yl. 
28. (e) And holds as well in the Courts of Equity as in the Common Law Courts. 2 Chan. Ca. 


30. 2 Vern. 79.—But where, from the Nature and Difficulty of the Caſe, the Wiſe's Evidence, 
being corroborated by other Circumſtances, was admitted to be read againſt the Huſband, oi 


| Kim. 1 Hence it hath been adjudged, that the Huſband cannot be a Witnel 


Stat. Trials, againſt the Wife, nor the Wife againſt the Huſband, to prove the fr 
Vol. 4. fol. Marriage, on an Indictment on the Statute of 1 Fac. 1. cap. 11. for: 
eee ſecond Marriage; but the ſecond Huſband or Wife may be allowed to 
Fielding's give Evidence, ſuch ſecond Marriage being void, and therefore they were 
Trial, and never Huſband and Wife. A ; | e.g 

3 Keb. 490. F f 5 5 I 

S. P. admitted in Sir Joba Sai. Caſe, who was convicted of marrying a ſecond Wife. 


(ee Fils Sid. But ſome Exceptions have been allowed to this general Rule, eſpecial 


431. in Caſes of (c) evident Neceſſity: and therefore it hath been (#) adjudged, 
(4) Cro. and is the conſtant Practice at this Day, that on an Indictment for a Forci 
Car. 488. ple Marriage grounded on the 3 H. 7. c. 2. the Wife may be a Witnch 


SC. againſt the Huſband ; ſo (e) where Huiband or Wiſe have Cauſe to demand 


Vent. 243- Sureties of the Peace againſt each other. 


4 Mod. 8. 2 Vern. 79. . Ld. Raym. 396. Salk. 283. pl. 12. 286, pl. 20. 287. pl. 22, 214 
(e) 2 Hawk. P. C. 432. 


i * 


Allo 


— 


— 


be adminiſtered. 2 Keb. 3i4. 2 Hawk. P. C. 434. | The Anſwer of an Inſidel, taken by 
Commiſſion at Calcutta in Bengal in the Tat- Indies, after the Manner of that Part of the World, wi 
allowed good Evidence by the late Lord Chancellor Haurgwicke, aftcr hearing the Arguments of Lord 
Chief Juſtice Lee, Lord Chief Juſtice Willes, and Lord Chief Baron Parker, at Lincoln's Inn Hal 
23d February 1744. Hill. Term 18 Geo. 2. but his Lordſhip declared, it was permitted to be read 
on Account of the eſpecial Circumſtances of that particular Caſe, and that he carried it no ſunt. 


* 


Gabun and Barker. 2 Eq. Abr. 397. pl. 15. Atk. Rep. 21. pl. 10. 2 Str. 11. 


3 8 


— 


et. St * 6 1 4 8 MAE RI PF FTA 1 2 $ 1 2 
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A Jew does not come within this PSs, becauſe he is ſworn on the 0% Tyfana! 
But u. If the Courts would not (where an abſolute Neceſſity appeared to examine a Witneſs, 1 
believing either the Old or New Tefament) permit him to be ſworn, according to the Form p 
ſcribed by his own Religion; and eſpecially if the Witneſs would likewiſe aſſent to being ſwe | 
on one of thoſe Books, according to the Form preſcribed by out Laws, ſo. as to ſubjec him # 
an Indi ment, if be ſwore falſely A Mahometan was admitted a Witneſs, and ſworn © 
the Koran. At Council, preſent two Chief Juſtices. Fachina v. Sabine, M. 12 Geo. 2. Str 
1104. And Nifs prius, fo. 288. concurs, in Opinion, with what I have obſerved, that 1866 
may be ſworn according to the Ceremonies of their own Religion. | 


- 
2 gp 0M 


Alo in Lord Audky? Caſe, who held his Wife's Hands and Legs, while 14... 16. Wl 
his Servant, by his Command, raviſhed her, the Wife was admitted an 2 Hawk. P. 
Evidence. | | „ 

5 5 Bop „FF. in Raym. I, 
this Caſe eee 344. 3h emo on be any Ee IR Holt, be- 
cauſe there is a Wiſe de Jure, and ſo not like the Caſe, where a Woman is admitted to prove a 

3 7 Raym.1. it is ſaid, that a Huſband and Wife may be Wit. (sy. ,, 

nefſes againſt one another in Treaſon ; but the contrary is adjudged in (g) () Brownl. 


1 rouge. non ( LO” i 35 = 0008 
1 5 | | * with this _ 
5 5 | | laſt Book 2 Hawk. P. C. 432, ſeems to agree. 


2. Whether a Judge or a Juror may be a Witneſs. | 


It ſeems (5) agreed, that it is no Exception againſt a Perſon's giving ) 2Hawk. 
Evidence, either for or againſt a Priſoner, that he is one of the (i) Judges F. C. 43% 
who is to try him; and therefore in the Caſe of (4) Hacker, two of he (4) 3 Come 

ns 1 mi 0 6 miſlioner, 
Perſons in the Commiſſion for the Trial came off from the Bench, and were p virtue of 
ſworn and gave Evidence, and did not go up to the Bench again during his à Commif- 
Trial 5 8 i; 5. ſion out of 

Os | > TEE | Chancery 

may himſelf be examined as 2 Witneſs at the Commiſſion, but then he muſt be examined firſt by the 
other Commiſſioners, after which he may proceed in the Exetution of the Commiſſion, (4) Ke- 18s 
nge 12. Sid. 133. Style 233. h | Lp THEET | 1 1 


* Nor is it any Exception to a Witneſs, that he is one of the Jurors ; but Page 2 10 | 
then he is, if called upon, to give his Evidence on Oath openly in Court, 51 
and not to be examined privately by his Companions. 


3 Whether a Counſel, Attorney or Solicitor, may be a Witneſs againſt 
e | his Client. | | OR 


It ſeems agreed that neither (/) Counſellors, Attornies or Solicitors are style 449. | 
obliged to give Evidence, or to diſcover ſuch Matters as came to their Keb. 50g. 9 
Knowledge in the Way of their Profeſſion, for by the Duty of their Offi- (01 moms 1 
ces they are obliged to conceal their Clients Secrets, and every Thing that put", _- 
wn are intruſted with, is (m) ſub figillo confeſſoris ; for were it otherwiſe, Counſel- 
no Perſon could ever with Safety employ a Counſel, &c. aa lors, At- 

Tug | Ft, tornies and 
Solicitors. Vent, 197.—-And to a Scrivener. Skin. 404. () From his 'Iruſt and Confidence 
repoſed in Counſellors, e. it has been eſtabliſhed as a Rule in the Courts of Equity, that if an 
Attorney or Solicitor, at the Time that he is treating for his Client about a Purchaſe, or Mortgage, 
has Notice of a prior Title; ſuch Notice ſhall not affect his Client, tho“ Notice before, or in atiother 
Tranſaction, ſhall. 2 Vern, 474.— ut in the Caſe of Fitzgerald and Lord Fauconberge it was deter- 
mined in the Houſe of Lords, 4 Geo. 2. that Notice to a Counſel ſhould in no Caſe aſſect his 
Client, 16 Vin. Abr. 12. pl. 3. Fitzgib. 111, 113. | 1 8 


But as the Inconveniency would be very great, if a Counſel, Cc. were Vent. 197. 
ot at all to be made Uſe of as Witneſſes, for by this Means every ſuch Skin. 404. 
Perſon's Evidence may be taken off by givin lam a Fee; ſo the County . 
have come to this Mean, viz. upon every Queltion, to aſk him if he knew 
it of his own Knowledge, or from his Client, Ec. for tho“ the Oath is ge- 
deral, to ſwear the whole Truth; yet the Intention thereof, and of the 
Law, is only, that be ſhould declare what he knew of his on Knowledge, 
and not to reveal what he was intruſted with by his Client. e 
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1416᷑. Whether Plaintiffs or Deſendants in the Cauſe may be Witneſſes, 


Sid. 441 In an Action of Treſpaſs againſt ſeveral Perſons, one of them, whom the 
but for 725 Plaintiff deſigned to make Uſe of as a Witneſs, was by Miſtake made a 
_ Tre Defendant, and on Motion the Court gave him Leave to owit him, and 
Savil 34. have bis Name firuck out of the Record, tho“ after Iſſue joined, in order 
2 Rol. Abr. to have the Benefit of his Teſtimony. + ))) 
685. „ inixf+ 8 1 | 
Sid. 237. 1 125 „ 
1 If an AQion of Treſpaſs be brought againſt ſeveral Defendants, and the Plaintiff, on the 
Frial, does not give ſufficient Evidence to affect all of them, thoſe againſt whom there is not any 
Evidence may be acquitted by the Jury, before the other Defendants go into their Defence, who 
may then have the Benefit of the "Teſtimony of thoſe ſo acquitted: And ſometimes Defendlants, 
againſt hom there hath not been any Evidence, have been examined on Behalf of the other De- 
fendarits, without the Form of an Acquittal, as there cannot be any reaſonable Ohjection.— 
there is any Doubt as to the Evidence given, whether ſufficient or not to affect all the Defendant, 
it ought to be left to the Jury, whether they will or will not acquit them, before the other Ve 
fendauts have entered into their Evidence. Ok. e eo 


a2 Chan. Ca. According to the Law and Practice in the Courts of Equity, Defendants 
214- in a Cauſe may be Witneſſes, for they are forced into the Cauſe; and if 
Vern. 230. their being made Parties ſhould abſolutdy invalidate their Teſtimony, it 
would be in the Power of any one who had a Mind to oppreſs another, to 

_ - deprive him of his Defence, by making the moſt material Witneſſes De- 
fendants in the Suit; and therefore any of the Defendants to a Suit may be 

examined as Witneſſes, ſaving juſt Exceptions to their Credit. 

Vern. 230. But Plaintiffs cannot examine each other as Witneſſes in the Cauſe ; be- 
Abr. Eq. cauſe if the Cauſe miſcarries, the Plaintiffs will be liable to Coſts, and 

| 235. therefore their Swearing is to exempt themſelves. | 
5 And the Practice is, that if a Plaintiff wants to examine a Defendant 
: as a. Witneſs, he muſt obtain an Order by Motion or Petition for that 
Purpoſe ; this Order is of Courſe, and muſt be ſerved on the adverſe 
* Party's Clerk in Court; alſo the Defendant may obtain the like Order 

to examine a Co-Defendant as a Witneſs for him; but all theſe Orders 
5 are upon Suggeſtion, that the Defendant is not concerned in Point of 
8 Iatereſt in the Matters in Queſtion, and they are never granted but with 
; a Clauſe of (Saving juſt Exceptions to the other Side); and this mult be 
Page ass made at the Hearing of the Cauſe; and this Order for examing a De- 
'* _ fendant muſt be produced at the Commiſſion-Office, or in the Examiner's, 
when the Defendant attends to be examined, without which he cannot be 
examined ; for it is by virtue of that Order, and the Authority given them 

by the Court, that impowers them to examine him, and they cannot do it 


otherwiſe. 


5. Whether an Accomplice in a Crime may be a Witneſs, for or againſt his 
* . Companion. 1 Ns 


3 As to this, the following Particulars are laid down as Law by Mr. Serjeart 

Hauk. (a) Hawkins: 1, That it hath been long ſettled, that it is no Exception 

P. C. 43%. aging a Witneſs, that he hath confeſſed himſelf guilty of the ſame Crime, 

. i he hath not been indicted for it; for if no Accomplices were to be admitted 

a2 Witneſſes, it would be generally impoſſible to find Evidence to conid 
the greateſt Offenders. ' - © © Es N > 

- _ Alfo it bath been often ruled, That Accomplices, who are indicted, are 


„ | good Witneſſes for the King, until they be convicted. All 


ide W „„ Sha 
Alſo it | bath been adjudged, that fuch of the Denn in an Informa- 
tion, againſt whom no Evidence i i given, 2 be 3 ſor the 
thers. : 
e It bath alſo 9048 adjudged, that where: A. B. and C. are > fie in Gs | 
ſereral Actions on the Statvte, for a ſuppoſed Perjury in their Evidence 

concerning the ſame bas vo may be good Es alan in ſuch Actions 

for one another. WE 5 „ oh 


6, How far a Perſon: is « difabled from A a Witneſs i in reſpect of bie 
having been attainted or convi- ted of a Crime. 


tainder or Judgment of Treaſon, Felony, Piracy, Premunire, or Perjury, C. 452. and 
or of Forgery on 5 Eliz. c. 14. and alſo a Judgment in Attaint for giving robs 
a falſe Verdict, or in Conſpiracy at the Suit of the King, and alſo Judgment there cited, 
for any Crime whatſoever to ſtand in the Pillory, or to be whipped or and d 
branded, being in a Court which had a Juriſdiction, are good Cauſes of Skin. 318. 
Exception againſt a Witneſs, while they continue in Force. N . 
But no ſuch Conviction or Judgment can be made Uſe of to this Pur- 2 Hawk. P. 


neral Rule, that a Witneſs ſhall not be aſked any 


Credit is to be impeached only by general Accounts of his Character and 
Reputation, and not by Proofs of par ticular Crimes whereof he n never Was 
convicted. | 
15 
4 The mod ſhould be gas; i. e. the convi tion, Oe. . entered. 


It is * as that Oase in a Perfonal Action is not a 2 Ex- 2 Hawk. * 
ception — Witneſs, as it is againſt a Juror; and that a Perſon con- C. 433. 
iced of Felony, who is admitted to his Clergy and burnt 1 in the Hand, is . 
thereby re-enab bled to be a Witneſs. | 
Alſo it ſeems agreed, that the King's Pardon of Treafon or Felony, air 2 Hawk. r. 
a Convition or Attainder, reſtores the Party to his Credit; and it is holden C. 423. $ 
by Chief Juſtice Holt, that the King's Pardon will remove a Man's Diſ- . 
ability to be a Witneſs in all Caſes whatſoever, wherein it is only the Con- 0 
ſequence of the Conviction or Judgment againſt him, and not an expreſs _ 
Part of the Judgment, as it is in 8 at the Suit of the King, and 
in Perjury on the Statute. 
* It hath been ruled that a Conviction of Perjury doth not diſable - | 
a Man from making an Affidavit in Relation to the 1 of 2 2 Hank. F. 


1 * 7 $ 
#73 ” 


judgment. C. 433. 
* 5 52 
-% 
a 
; (B) How 
5 
7 J 
5 + of 
f 
” 1 % dp 


A a 
lt ſeems now agreed, that a Conviaion, and R OY NO a fortiori an At- 2 Hawk. P. 


Au- 


poſe, unleſs the Record ꝓ be actually produced in Court; alſo it is a ge- C. 1 4 
veſtion, the anſwering 1440 
to which might oblige him to accuſe himſelf of à Crime, and that his Bade et 
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| us 994 Advantage be direct or immediate, or conſequential only. 
- firictly ad. | | 
His Evidence it appears, that he was a Party intereſted, the Court will direct the Jury, that he is no 


" Rule, agrees'to confeſs Leaſe, Entry, and Oulter? 


Pp. 4 the Right of Common in Action brought by another; for the Right being 


 bouſe Officers. cerned in (4) one Bottom, and in one Adventure. 


Sab. 287. Tn an Action againſt the Maſter of a Ship for fo negligently managing 


4 


| f . +; 4 5 | 7 5” 09 0 8 3 | 8 
Dov e 0-08 eee 


— 


— 7 


(B) Vow far a Perſon is diſabled from being a Witnelz, 
1. reſpec ok His being intereſted in the Hutcels of the 


Taule. „„ 
Co. Lit. 6. FT has been always (a) held a ſacred and inviolable Rule of Evidence in 
Sid. 237- I all Caſes (5) whatſoever, not to admit the Teſtimony of a Witneſs, who 


(2) And js either to be a Gainer or Loſer by the Event of the Cauſe, whether ſuch 


hered to, that it is faid, that though a Witneſs is examined an Hour together; yet if in any Part of 
Witneſs, nor his Evidence to be regarded. 2 Vern. 463.—But if a Witneſs who lies under an Ob- 
jection of this Kind, be croſs examined by the adverſe Party; this makes him a good Witneſs, and 
his Credit muſt be left with the Jury. Vern, 254. || (5) That he who is Bail for another cannot be 
a Witneſs for him without Conſent, 2 Hawk. P. C. 433. 5 1 | 


** s ger 
* 3 ” » 
Eh 4 4 1 

4 


Salk. 283. Therefore it has been held, that an Heir 8 may be a Witneſs 
. * concerning the (4) Title of the Land, for the Heirſhip of the Heir is 
3 Im. mere Contingency ; but if there be a Tenant in Tail, Remainder in Tai, 
uled by be in Remainder cannot be a Witneſs concerning the Title of thoſe Lands; 
Trely 6140. for he hath an Eflate, ſuch as it is, 1 65 1 | 
Cc cre . a 
te 1457 of the Plaintiff, who had the Inheritance, was admitted to prove the Leaſe in EjeQment, 


a - —— — — 


+ Pu. if now, there is, in any Caſe, Occaſion to prove a Leaſe, in Ejectment, as Defendant by 


Sa ++ 


Skin. 174 Tt ſeems to be agreed, that one Commoner cannot be a Witneſs to prove 


| intire, his Swearing tends to intitle himſelf. | | 
Skin. 174. 80 where the Maſter of a Ship brought an Action againſt the Cuſtom 
pl. 4. houſe Officers, for refuſing to clear his Ship and re- deliver his Cockets; 
Sands v. and it was held, that the Owners of the Goods on board could not be ad- He 
The Cuſom- pitted as Witneſſes to prove him Maſter, &c. for that they were all con- Upon 3 


4 


d) But one 
may be admitted, as a Witneſs to prove Wages due to another, for there the Contracts are ſeveral, 


Skin. 174. pl. 4. ſeems to be admitted. And this is certainly Law, and every Day's Practice. 


. . - = * 7 0 th Pilot 
SA . Barge 3 it eee 
Holt Ch. | 

Juſt. - Ld, Raym. 1007, Ef _ 


F 


ah Wan, decal he wa eee. hey in Sing, "Y 
the er.“ 


* But he might' have been releated 5 the Maſter and 8 and made a go J . TE 


Aion brought againſt a Maſter, for a Carman's driving his Cart negli c. the BE 
man was admitted Witneſs for his Maſter. "_— V. Hows Stra. 9 LY oP * | 


* 


The Maſter of's Ship took a Prize, = diſpoſed of 100 Cheſts of Le- Skin. 493 


Fg 


| mons to A. for. which he WA his Action, and a Mariner was allowed to Pl- 38. 
ö be ſworn as a Witneſs thou 2 it appeared, that by the Admiralty Law he 
\ was to have a Share of the Prize; for the Maſter is accountable to the Ma- 
| riners for their Share, which they ſhall recover from him, whether he reco- 
vers in this Action or not. 
f * It ſeems agreed clearly, that a Legatee i in a Will cannot be a Witneſs *Page: 290 
0 to (a) prove the (5) Will, becauſe he is TY ee to be Partial i in Hard. 
b. : ard. 33 1. 
0 Swearing for his own (4) Intereſt.+ mg ES a Mk bgz. 
; | (a) But he may be a Witneſs againſt the will, oo bende 4 — 50 the will, he 3 againſt 
his own Intereſt, and is therefore the ſtrongeſt Witneſs. 2 Salk. 691. pl. 5. —80 Freemen of a Cor- 
_ poration were allowed Witneſſes againft the Corporation. 2 Show. 146. pl. 127. _ (5) Yet he may 
be examined as a Witneſs to prove a Deed or other Thing which has no Relation to the Will. Style 
he 370.80 if the Parſon ſues one of his Pariſhioners for Tithes who pleads a Modus, the other Pariſhi- 
the oners, though they cannot be W itneſſes as to the Cuſtom, yet they may be Witneſſes as to the Value 
hat of the Tithes. (c) But if the Legacy be ſo inconſiderable, as that he cannot be preſumed to be biaſſed 
2. byit; as if it be 59. to a private Perſon, or 5g. to a Nobleman, it is ſaid that he may be a Witneſs for 
the Will Vern. 254.—Vide 2 Vern. 317. Where it is ſaid, that the Minuteneſs of the litereſt is no 
Anſwer to the Objection, and that therefore where the Party is concerned in Intereſt, tho never ſo 
wth {mall, he cannot be a Witneſs, & vide Vent. 351. (4) Where a.Witnefs hath'a Legacy by the will, 
4 by a Releaſe of the Legacy, though at the Trial, he becomes diſintereſted, and ſo is a good Witneſs, 
a did. 315,—S0 a Bankrupt, who has aſſigned and releaſed all his Eſtate and Right ta the 1 
ar decxamined as a Witneſs for them, 2 Vern, 637, 2 Barnes 253. 8. P. 
0 ; So 
nel t By 25 Geo. a. 6. 6. Creditors are made competent Witneſſes to Win. 13 nm 
t 
52 So if J. S. aan Lands to A. and the Will is ſigned, ſealed, and pub- Carth. 514. 
Tail, liſhed in the Preſence of the ſaid A. and B. and C. who atteſted the ſame ; end- and 
? yet this is no good Will to paſs thoſe Lands; for the Statute of Frauds Tie. Wü. | 
| ills. 
requires three or more competent Witneſles, which A. cannot be, being d. Raym. 
concerned in Intereſt as Deviſee of the Lands, and therefore not a credible 507; 
ment. Witneſs. 1Brown's © - 
It is ſaid by Hale Ch. Juſt. that he knew it to have been adjudged, that Ch. Ca. 922. 
an Executor in a Cauſe (e) concerning the Teſtator's Eſtate, if he hath Mod 1 
not the N given to him by the Will, may be a Witneſs for the 3 Mod 2. 
ant by Will. 10 Mod. 
| | "=_— _ h 
12 Mod. 
prove 345, 385, $13, Will. Rep. % 290. 3 Will. üg. 1871. contra. 281.1 verd. 20. 2 Vern. Te. 
being Comyns 90. pl. 60. Ld. Raym. 507. Freem. 509. pl. 685. 2 Ld. Raym. 1166, Stra, 34, 10, 
2 dtra, 1253. Gilb. Evid. 123. (e) That the Children of an Inteſtate cannot, by Reaſon of their 
\\ tom "ng. under the Statute of Dion, be Witnefles in any Thing relating to the Inteſtate's 
cken; ate, Skin. 223. Fr 
be ad: He who borrows 8 an uſurious Conga, cannot ks! a Witneſs Co. Lit: Za 
all con upon an Information for 5 Iſury (unleſs he hath paid the Money whe- : ys Abr. 
ther ſuch Laformation be brought by himſelf or any other; ſor if in ſuch ® mos es 
3 Cale a Man mi ght be a Witneſs, he would in Effect ſwear for hiinſelf, by , e 
e { proving a Mares which may avoid his own Contract. C. 433. 
RICE. Hence alſo it hath been held, that he, who by a Slight has been impoſed 3 
; pon to ſet his Hand to a Note fer more Money than he intended, is no ne, 
au Cd Witneſs on an Inf for the Cheat ; becauſe a ConviQti LS 
he Pit 1 cls on an Information for t eat ; becaule a Conviction may La. Raym 
old cans to avoid the Note, by being made uſe of by the Party when 396. 
but vide 


Sid. 431, Vent. 4). 2 Keb. 57a. which ſeem contra 
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; ſued upon it, as a Motive to ipfluence the Jury, which cannot well be pre · 

i vented, though in Law it be no Evidence. | r 
l 883. Alſo it ſeems Mnerally agreed, that he, whoſe Property may be pre. 
pl. 12, © Judiced by a (% Forgery, is no Evidence to prove it on an Indiment or 
: . ET 


396. „ | | ; | . 2 5 
Burr. 2251, % And if it be a Forgery within 5 Eliz. c. 14. a farther Reaſon is given in 2 Hawk. 
P. C. 433. why ſuch Perſon cannot be an Evidence, becauſe he may have an Action on the Statute. 


2Rol. Abr. 80 upon this Reaſon it hath been adjudged, that he, againſt whom a Ver. 
2 1 N dict is given, cannot be a Witneſs to prove Perjury in the Evidence. 

e Point „ AE ANIS a vis Le th M22 BEET N 
is taken for granted. Sid. 237. Keb. 836. & vide Salk. 283. pl. 12.—Sed gu. 


Sid. 217, Vet notwithſtanding theſe Caſes and the Force of theſe Reaſons, there are 1 
237. | ſeveral Inſtances, where, in Caſes of (g) Neceſſity, a Perſon to whoſe (5) K 
ag Damage an Indictment or Information concludes, has been allowed and ad- ] 
pt. LF ' mitted an Evidence, and his Credit left to the Jury. e ES re 2 
2d. Raym. 1179. 6 Mod, 3or, 311, 7 Mod. 119. g) On the Statute of Robberies, a Man if 
A ſwears himſelf, becauſe there can be no other Witneſs. 3 Mod. I14, 115. per Cur'. 2 Rol. Abr. 685. C 
Tei, per Pais 308, 309.. 10 Mod. 193, Forteſc, 246. 12 Vin, Abr. 13. Vent. 351. 12 Mod. 
340. Gilb; Evid: 131. Law of Evid. 51. pl. 8, 9. Style 233. Clayt. 35. (5) As in an Indict. ol 
ment for a Battery, G. 2 Hawk, P. C. 433.——Where a Perſon reſcued was admitted a Witneſs for th 
the Perſon againſt whom an Action was brought for the Reſcue, and his Credit left with the Jury, 
6 Mod. 211. See Ld. Raym. 396, 730, 744. 2 Ld. Raym. 752, 871, 1007, 1166. Stra. 129, 
4 $07, 575» 595, 632, 633, 650, 2 Id. Raym. 1411. Stra. 652, 9 Mod. 31. 2 Stra. 728, ri 
828, 1043, 1083, 1104, 1229. F „ on wi 
Page 291 If the Warden of the Fleet ſuffers a voluntary Eſcape, and an Inqui- Ps 
_ 690. ſition, by virtue of a ſpecial Commiſſion iſſuing out of Chancery, is taken 
23 2 thereof, which he traverſes, the Perſon eſcaping, though he gave a Bond to Cee 
201 be a true Priſoner, is a good Witneſs to prove the Eſcape; for this does not 
make the Bond void, as a Conviction on the Statute of Uſury does; beſides, 
this is a Matter privately tranſacted between the Party and Officer, of which Hy 
JJC w ß Yn oo 15 
e Upon this Rule, that an intereſted Perſon cannot be a competent Wit- (b) ] 
75 Where. neſs, it has been often doubted, how far (i) Freemen of a Corporation, reco 
there has the Inhabitants of a Hundred or Pariſh, ſhould be admitted as Witneſſes 2 
been a Dif- in Matters which concern thoſe Places; and here it is (t) ſaid, that no ge- 
b pute be- neral Rule can be laid down, but that every Caſe muſt Rand upon its 
= en e own particular (/) Circumſtances, viz. Whether the Intereſt be of that Na- 5 
tdiutie, or fo co ble as by Preſumption to produce Partiality in the Wit- 4 
91 naeſſes. . $5 . neſs, 
6) By | Rs b we 
See, Chief Juſt. 2 Lev. 231. (Y) Where the Party releaſed all his Right to the Corporation, and riſhes 
this made them good Witneſſes. 2 Jon. 116. 2 Lev. 236.——{The uſual Way is to disfranchuc 150, 
thoſe, a Corporation calls as Witneſſes.] - by 1 — 


1 "Vide infra 292, 


3 Lev. 281. Hence in an Information in Nature of a Puo Warrants, for taking 14. 
_ King v. per Chaldron for all Sea-Coals brought to Lenden, where the Defendants Perſy 
an 24 "Y preſcribed for the Duty, upon which Iſſue was taken and tried at the Bar, 5 
it was held, that the Freemen of London were good Witneſſes to prove the Inhal 

Preſeription, though the Mayor, c. have the whole Profit of this Toll, l 

which is for the Benefit of the Corporation, of which all the Citizens and dam 
+ + Freemen are Members; for it cannot be preſumed, that for an Advantage ſo 
ſmall and fo remote, they would be partial and perjure themſelves. f 
PVent. 361. 80 in the Caſe of the City of London, concerning the Duty of Water. we tne 
5 pes org bailage, where the Mayor and Commonalty brought an Indebitalus 4 2 
held gene- „„ e 8 e 


F 
„ut 4 B. for 5. for ſo much due to them for divers Tons of Wine rally, that 


— from beyond the Seas to the Port of London, at 4d. per Ton; and Freemen of 


ſome Freemen being produced as Witneſſes, it was objected, that the Com- 2 Corpora- 


wonalty of London comprehending all the Freemen, this made them inte- be Wine 


reſted in the Succeſs of the Cauſe; but it was held by three Judges againſt for, : ane id 


one, that ſo ſmall and remote an Intereſt did not diſable them from being Caſe is there 


cited, as a 
Caſe in 


competent Witneſſes, yet they were laid aſide by Conſent. 
5 Ex 1 which ſuch 


Evidence was rejected, and ſo ſaid to be reſolved, 2 Vern, 317. 


At a Trial at Bar concerning Boundaries of "Lands 3 the: Paxton of the : oy 5 


one Pariſh, the Land lying in two Pariſhes, was refuſed, becauſe he might Lord lar 
enlarge his own Pariſh, and by Conſequence the Tithes; but one, who 5 ud Sir 
about ſeven Years before had taken the Profits, under the Title of one of the 3 


Parties was received a Witneſs, becauſe now he might plead the Statute of 5 = 


Limitations. 


It is ſaid in 2 Sid. to have been ruled on Evidence at a. Trial at Bar, that 2 Sid 0 


if a Remainder after an Eſtate for Life be limited to the Miniſter and Townſend 


Church-wardens of a certain Pariſh, for the Uſe and Benefit of the Poor #24 R. 


of the Pariſh, (a) that any of the Pariſhioners may be Witneſſes to prove (%) But in 
this Deviſe. by „ e 2 Vern. 317. 
| ' where the 


ion related to the Loſs and Miſapplication of a Sum of Money given for the Benefit of the Pa- 


riſhioners, it was held, that an Inhabitant of the Pariſh could not be a Witneſs; and that the Caſes 
where the Party was concerned in Intereſt, though never ſo ſmall, have always prevailed. —{See 
infra 192. By Stat. 25 Geo. 2. c. 6. Creditors, atteſting Wills, though real Eſtate charged with 
Payment of Debts, are made good Witneſſes.] FO 1 8 


vu Lord Camden's Argument in the Caſ: of Dee x Dm. Hindſon & al v. Kerſey, E. Term, g 


Geo, 3. C. P. 


- 


In an Action againſt the Hundred, upon the Statute of Winton, an * Page a9 
| | Toad Vent. 351. 


Hundredor (5) cannot be a Witneſs. 
admitted. 


(5) Mod. 73. S. P. thongh he be poor, and pays no Taxes, or Pariſh Duties; for when the Money 


recovered of the Hundred comes to be levied, he may then be worth ſomething; but now by Star. 3 
Geo, 2. c. 16. f. 15, Inhabitants of Hundreds are declared competent Witneſſes at Trials on the 


Statutes of Hue and Cry. Servants, and thoſe who receive Alms, may be Witneſſes. 2 Keb. 73. S. P. 


On an Indifment againſt the County for not repairing (e) a Bridge, it Vent. 351; © 


has been doubted, whether an Inhabitaat of the County could be a Wit 2 Uthere 
9 FR 


neſs, 
between 


two, Pariſhes, which of them ſhall repair a certain Highway, the Inkabitants of neither of the Pa- 
riſhes can be Witneſſes. | 4 Mod. 48, 49. Vern. 159, 254. 2 Vern. 317, 375, 463, 637. to Mod. 


150, 292. 11 Mod. 225. pl. 20. 12 Mod. 40, 339, 345, 372, 385, 512, 520. Ld. Raym.71T. 
1009. 


*itzgib. 80. Will. Rep. 595. pl. 172, 600. Stra. 583. 2 Ld, Raym. 1353. Stra. 6585 3 Stra. 


But now by the 1 Ann. ff. 1. cap. 18. reciting, That whereas many private 
Perſons, or Bodies Politic or Corporate, are of Right obliged to repair 
decayed Bridges, and the Highways thereunto adjoining 3 but becauſe the 
lnhabitants of the County, Riding or Diviſion, in which ſuch decayed 
Bridge or Highways lie, have not been allowed, upon Informations or In- 
düaments brought againſt ſuch Perſon or Perſons, Bodies Politie or Cor- 
porate, for not repairing ſuch decayed Bridges and the Highways thereunto 
joining, by the Judges before whom ſuch Information or Indictment is to 
be tried, to be legal Witneſſes ; it is enated, “ That in all Informations 
or Indictments to be brought aud tried in any of her Majelty's.Courts 
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4 of Record at nein er, or at the Aſſiaes or Quarter- Seſſions of. the 
Feace, the Evidence of the Inhabitants, being credible Perſons, or any of 
them of the Town, Corporation, County, Riding, or Diviſion, in which 
4 ſuch decayed Bridges or Highway lies, ſhall be taken and admitted in al 
fſuch Caſes in the Courts aforeſaid.” 1 mt as et. 
And by the 3&4 V. 3 cap. 11. © In all Actions to be brought in the 
« Courts of Weſtminſter, or at the Aſſizes, for Money miſ- ſpent by Church. 
« Wardens, the Evidence of the Pariſhioners, other than ſuch as receire 
- 46 Alms, ſhall be taken and admitted.” 5 „„ 
Skin. 586, On this Rule, that an intereſted Perſon cannot be a Witneſs, the Time 
| pl. 5. and Manner of a Witneſs's becoming intereſted feems alſo material; and 
LS therefore it has been held, that it is no good Exception againſt a Witneſs, 
| that he hath a Promiſe of a Reward, on Condition of giving his Evidence, 
a eſpecially unleſs ſuch Reward be promiſed by the Perſon for whoſe Beneſit 
/ be is to ſwear, and by way of Contract for giving ſuch and ſuch particular 
| Evidence; alſo it has been held, that a Witneſs's laying a Wager about the 
* Succeſs of the Cauſe is no Objection againſt his being ſworn as a Witneſs, 
for the Party hath an Intereſt in his Teſtimony, which to deprive him of by 
bis own Act would be unreaſonable. ee 
8 77. s . 


t Sed qu. If both Exceptions are not good But, a Proſecutor, on an Inditment, though be 
bad laid a Wager, that he convicted the Defendant, was allowed. £#ex verſus Fox, Stra. 652. In 
this Caſe, and in every Caſe on an Indictment, it may, for good Reafons, be right, to ſay, the Profe- 
cutor, or his Witneſſes, ſhall not be diſabled by ſuch Means: The Conſequences might be very fatal. 
+ But gu. If ſuch Reaſons apply in Civil Caſes ? | + 


id z. Hence it hath been held, that on a Scire facias againſt the King's Pa. 
2 Keb. 576, tentee, a Perſon, who has a Promiſe of being made a Deputy, may be a 
Gilb. Evid. Witneſs. . N ee e ee 5 | 
124. and ſee | „ 8 
10 Mod. 193. 12 Mod. 372. 2 Ld. Raym. 1008. 2 Vern: 375, 463. Eq. Caf. Abr. 223. Chan. 
Pref, 234. Comyns 90. pl. 60. See Freem. 509. pl. 685. Carth. 514. Ld. Raym. 505. Will. 
Rep. 557; 558. So ruled at a Trial at Bar by three Judges againſt Twiſden, who held, that it was 
like a Man's promiſing another, that, if he recovered the Lands, he ſhould have a Leaſe of chem, 
which, he ſaid, diſabled him from being a Witneſs ——{And gu. if Troviſden was not right.] h 
3 Lev. ew; But it has been held, that if ſeveral Perſons lay Wagers at a Horſe 
153. Refeous Race, He. and an Action is brought againſt one of them for the Money 
| and Willi- loſt, that a Better on the ſame Side cannot be a Witneſs for him who loſt ; 
| «mr,361udg- but if ſuch Perſon acknowledges that he loſt the Wager, and pays the Mo- 
ed, and | g wht | 
Ch. Jul. ney, be may be a Witneſs, e 
"ao Ha eee deſtroy the Teſtin 7 ol 
ing a Wager, or being a better, did not deſtre Teſtimony of the Witneſs, but went only to 
the * of it. 8e qu. If the Event of the Suit may be ſuch as may be beneficial to the Wit 


2 Vern. 699. It has been held in Chancery, that if a Perſon is examined as a Witneſs, 
„Abr. Eq who is no ways concerned in Intereſt, and afterwards he becomes * Heir at 
pi Law, and thereby intereſted in the Matter, that notwithſtanding his Depo- 
Page 293 ſitions, when thus diſintereſted, may be read, even (a) at a Trial at Law; 
(a) But at a and that it was like the Caſe, where the only ſurviving Witneſs to a Deed 


a 


in C. B. Se 2 2 

= * di. in which Caſes his Hand may be proved at Law. 
trected out of ” : BY, 9 1 | 1 45 5 
Chancery, the Judges refuſed to have ſuch ſitions read, becauſe the Witneſs was ftill living. Abr. 
Tq. 224 But in 2 Vern. 699, ſuch Depoſitions were read in Chancery, and there ſaid, that the 
| * Wimeſs is living, and might be produced at the Trial, the Depoſition of ſuch Witneſs cannot be 
_—_ ; Rn” A Witneſs 
* - | ls | 


* 


Friul at Bar becomes the Party intereſted, or where a Witneſs to a Deed becomes blind, 


Reaſon of rejecting ſuch Evidence at Law was, becauſe it was againſt the Rule, viz. that where the 


an pr 
«ainf 
again 


T is holden by my Lord Chief Juſtice Holt, that at Common Law it was Cure 


ER * 2 i 7 8 ; 
EV 1D EN. „„ 5 
A Witneſs was examined whilſt ſhe was intereſted, before the Hearing; zum. 473. 
4 the Cauſe being heard and decreed to an Account, ſhe was re-examined Callow and 
cher the Hearing, before the Maſter, on the Account, having firit releaſed Ae. 
4 lntereſt ; and it was objected, that ſhe ought not to be heard, for hav- 8 - 
ing been examined whilſt intereſted, and her Depoſitions publiſhed, ſhe was 
—_ engaged, and almoſt under a Neceſſity of ſtanding to what ſhe had 
before ſworn, and could not be free to retract or contradict it ; but the Lord . 
Keeper over-ruled the Objection, 1 8 8 15 
It is no good Exception againſt a Witneſs, that he has a Maintenance 2 Hawk. F. 
om the King or other Perſon, for every one may maintain his own Wit- C. 454 
nefſes.; nor is it any Exception againſt a Witneſs, that he has received 3 
Reward for having made a Diſcovery of the Crime to be proved againſt the 
Priſoner, nor that he hath the Promiſe of a Pardon on Condition of giving 
his Evidence. — © | | 


* 


(c) Df the Number of Witneſſes required, in our 
of Katt 


* 5 


made by more than one Witneſs, and that the ſingle Teſtimony of one cre- 
dible Witneſs was ſufficient to prove any Fact, and that the Authorities cited 
by my Lord (5) Cole do not warrant the Opinion founded on them. 


not neceſſary in any Caſe, that a Proof of Matter of Fact ſhould be 14 


5) Co. Lit. 
eh, 2 | 6. a. Where 
my Lord Coke ſays, that when a Trial is by Witneſſes, as of the Challenge of a Juror, or Summons 
of a Tenant, the Affirmative ought to be proved by two or more Witneſſes; but when the Trial is by 
Verdict, there the Judgmeut is not given upon Witneſſes, or other Kind of Evidence, but upon the 
Verdi ; and upon ſuch Evidence as is given to the Jury they give their Verdict. PT 
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But the Civil Law requires two Witneſſes to prove a Fact; and there- Show. 158. - 
fore it has been holden, that if the Spiritual Court which proceeds accord- 3 Mod. 172, 
ing to the Civil and Canon Law, refuſes, where a Temporal Matter is 2833. 
pleaded-in Bar of an Eccleſiaſtical Demand, to admit the Evidence of one Comb. 160. 
Witneſs, they ſhall be prohibited ; as where an Executor proves Payment of ps 15 
a Legacy by one Witneſs, So. | „„ i. 

85 7 7 220. ; 
Vent. 291. Carth. 142. 2 Salk. 547. pl. 2. 
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Hence it hath been eſtabliſned as a fundamental Rule in the Courts of Vern. r6r. 
Equity, that a Decree cannot be made on the Teſtimony of one fingle 3 Chan. Ca. 
Witneſs againſt the flat and poſitive Denial of a Fa& by the Defendant's 23s 
Anſwer ; (e) becauſe the Oath of the Party is ever looked upon in Equity | 
tobe es fragle Perk Le. 
de as good as the Oath of a ſingle Perſon. — | Executrixto 

* i 3 | BE . 3 ; _afrtHub 
band marries a ſecond, and a Bill is exhibited againſt them to diſcover a Truſt, and they in their An- 
wers diſagree in the Matter, the Wife conſeſſing what the Huſband denies, and what the Plaintiff 
an prove only by one Witneſs, the Plaintiff can have no Relief; for one Witneſs is not ſufficient - 
«ainſt the Huſband's Anſwer ; and the Wife's Conſeiſion will not avail, for ſhe can be no. Witnels 
5auſt her Huſband, 2 Chan. Ca. 39. | | © 


Fd 


. 


> 


E v E * C x 
Page 294 Vet Cafes may, and do ns fall out, that the Court may 


vz vern. Decree upon the Oath of a fingle Witneſs, attended with other Sie. 
554- ſtances to corroborate it; as where the Anſwer of the Party appears to be 


Abr. Eq. notoriouſly falfified, by which Means it comes to loſe chat Credit which 


DADE * otherwiſe it would and ought jnſtly to have. 


But for this Alſo by ſeveral, Acts of Parliament, a certain Number of Witneſſes ü 


wide Head required, as by the 29 Car. 2. tap. 3. That all Devifes of Lands ſhall be 


| of "i 805 « atteſted and ſubſcribed in the Pretence of the Teſtator, by three” or four 


55 


i 


. «credible Witneſſes, or elſe ſhall be void. 

„ By the 7 V. z. it is enacted, . That no Perſon fhall be 1 0 tried 
4 or attainted for High Treafon, but upon the Oaths of two lawful Wit- 

| „ neſſes, either both of them to the ſame Overt-AR, or one of them to 

(e There one, and the other of them to another Orert-Act of che a) fame 

muſt be one «© Treaſon.” 

- Witneſs to 

one, and another Witneſs to another Overt-A& of the fame Species of Treaſon, or at leaſt one Wit- 

neſs to an Overt-AR, and another to a material Circumſtance to prove it. 2 Hawk. P. C. 428. 


Bat oe this e Tit; Treaſon, 


(D) Df ws a Witneſs to appear and gibe Evi 
dence, 


1. II is held. to be ee for a Perſon officiouſly to give Evidence i in 
268 H. 6.4.5. 1 Cauſe, without being called upon to do it; I alſo if a Man, who is 
Bro. Main- not ſubpænaed, happens to be in Court during a Trial, he ſhall not be forced 
tenance, 5, to be fworn againſt his Will; but if he conſents, the want of a Subpena 
51. is not material; alſo in certain Caſes, the Court will in ' Diſcretion wait 
5 wy Abr. till a E can be l | 


118. 
44 


4 Pu. If this Poſition i is The and if Law, whucheri it is not too general; and if the Intention of 
the Witneſs, and the Truth or r Falſity of his Evidence, muſt not 1 whether it is, or is not, 


Maintenance? 


1 


| Witneſſes 


and not to her Huſband. Cro, Eliz. 122. Jon. 430. 8. P. Doug. 558. 


0 and From hence it follows, that the Parties have ( 30 a Right to Proceſs to 
therefore ' bring in their Witneſſes, and to this Purpoſe it is enacted by 5 Eliz. cap. 9. 
s ſe8. 12. © That if any (c) Perſon or Perſons, upon whom any Proceſs out 
e dee, « of any of the Courts of Record within this Realm, or Wales, ſhall be 
„ © (4) ſerved, to teſtify or depoſ Cauſe or Matter Cepend- 
5 redeunds, © (4) ſerved, to teſtify or depoſe concerning any Cauſe or Matter Cepen 
for which © ing in any of the fame Courts, and having (e) tendered unto him or them, 
vide Tit. 
Privilege. (c) A Feme Covert is within the Statute, and if ſhe be ſerved with a Subpena, and re- 
fuſes to appear, the Action lies againſt the Huſband and Wife. Cro. Eliz. 122. Havithlome and Har 
vy, adjudged. Jan. 430. 8. C. and 8. P. adjudged. (4) A Delivery of a Ticket containing the 
Subſtance of the Writ, is a ſufficient Service within the Act. 5 Mod. 355. Cro. Car. 540. S. P. 
for there being wo, three, or four Names of Witneſſes in one Writ, he cannot leave the Writ with 
every one of them; and to have ſeveral Writs for every Witneſs would be very chargeable to the 
ſubje&. |—{(e) Ifa Feme Covert be the Perſon to appear as a Witneſs, the Tender muſt be to her 
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Sed gu. if it TY doe of hats been underſtood that Service of the Writ itſelf, or an a dual full 
Copy, and Production of the Original is neceſſary to ſupport the Adion? At all rens, it is moſt 
_ adviſable to purſue y_ mn with every nne or doubtful Witneſs, | 


« according 


LEE IE E N C_ . EH _ 
« according to his or their Countenance or Calling, ſuch (T) reaſonable | 

« Sums of Money for his or their Coſts and Charges, as, having Regard to 

« the Dillance of the Place, is neceſſary to be allowed in that Behalf, do 

« not appear according to the Tenor of the ſaid Proceſs, having not a 

« lawful and reaſonable Let or Impediment to the contrary, that then the 

party in making Default to loſe and forfeit for every ſuch Offence ten 


8 2 | 
« Pounds, and to yield ſuch further Recompence to the Party (g) grieved, ' 
4 40 Wy the Diſcretion of the Judge of the Court out of TY the ſaid 
« Proceſs iſſues ſhall be awarded, according to the Loſs and Hindrance page 233 
d « that the Party which procured the ſaid Proceſs ſhall ſuſtain, by reaſon of ) 1 | 
t. « the Non- appearance of the ſaid Witaeſs or Witneſſes; the ſaid ſeveral BA eee 
10 « gums to be recovered by the Party ſo grieved againſt the Offender or the Witneſs 
Ie « Offenders, by Action of Debt, Bill, Plaint or Information, in any of a Shilling, 
| « the Queen's Majeſty's Courts of Record.” | | ee ney 
it- promiſes, that on his Appearance he will pay him all further reaſonable Charges; this is ſufficient. 
8, Cro. Car. 522, 540. March 18. Stra. 510, 1054, 1150. Black. Rep. 36. Doug. 558. 3 Term 
Rep. 517. C) In Cro. Eliz. 130. and the S. C. Leon. 122. it is adjudged, that the Plaintiff need 
not ſet forth any ſpecial Damage which he ſuſtained by the Negligence of the Defendant in not ap- 
® pearing to give Evidence, where the Action is brought for 100. only, and not for any more Da- 
mages; but the contrary has ſince been reſolyed in Cro. Car. 522, 540. Goodwin and Weſt. on 
np 430. and 5 Mod. 355. Maddiſon and Shore, which was affirmed on a Writ of Error; for there 
muſt be a Party grie ved, otherwiſe there is no Cauſe of Forfeiture, and a particular Damage muſt 
be ſet ſorth, c. | | ; | 8 8 . 
in If a Perſon, who can give Evidence againſt one who is accuſed of Felo- Dalt. Juſt. 
0118 ny, refuſes to be bound to give Evidence, at the General Gaol-Delivery, III. 
ced Ec. the Juſtice of Peace may either commit to Priſon ſuch Perſon ſo re- 
eng fulng, or may bind him to his good Behaviour, and to appear at the next 
wall Gaol-Delivery or Quarter-Seflions. | | 2 
Lord Preſton was committed by the Court of Quarter Seſſions for refuſing Salk. 278. 
to be ſworn to give Evidence to the Grand Jury on an Indictment of High pl. 2. 
on of Treaſon; he was brought by Habeas Corpus in B. R. and Holt Ch. Juſt. 
$ not, ſaid, it was a great Contempt, and that had he been there, he would have 
fined him, and committed him till he paid the Fine; but being otherwiſe, _ 
he was bailed. 1 5 M's 
ſs to It ſcems that by the common Law the Defendant, in capital Caſes, had à Hawk. F. 
p. 9. vo Right to any Proceſs againſt his Witneſſes, without a l Order of C. 435. 
$ out the Court; but now by the 7 W. 3. c. 3. it is enacted, That all Perſons ' 
ll be accuſed and indicted for any High Treafon, whereby any Corruption of 
pend- Blood may enſue, ſhall have the like Proceſs of the Court, where they ſhall 
hem, be tried, to compel their Witneſſes to appear for them at any Trial or 
Trials, as is uſually granted to compel Witneſſes to appear againſt them ; _ 
5 al now ſince the Statute of 1 Arn. cap. 9. which ordains, that the Wit- 
> ” refſes for the Priſoner ſhall be ſworn, Proceſs may be taken out againſt them 
. 8. P. of Courſe in any Cauſe whatſoever. | | mY 
it with On a Commiſſion ifſuing out of Chancery for the Examination of Wit- 
to the refſes, there muſt be a Subpene ad Teftificandum taken out, directed to the 
to her itneſſes, and a Summons from two of the Commiſſioners, of the Time 
Face where they are to be examined; and, if the Witneſs ſo fum- 
— noned and ſerved does not appear, the Court will grant an Attachment 
unit him, unleſs he comes up at his own Expence to be examined before 
0 is ic Examiner ; or if he be ſummoned by the Commiſſioners without a 


upena ad Teftificandum, and do not appear, the Court will order ſuch 
itneſsto attend at his own Ex nce, and to be examined; and if he diſ- 
ey ſuch Order, then an At ent ſhall go againſt him. 
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( F) Df the Panner of giving Evidence : And heren 


„% — Where the Examination is in pen Court ; and therein of ſuch Queſtion 

8 | ds may be aſked a Witneſs. Y 

| Hob. 325. HE Examination of Witneſſes viva woce, in open Court, 13 juſtly 
_ Hale's Hiſt. eſteemed one of the greateſt Excellences of our Law, not only fron 


SD. 253, the Awe and Reverence which the Solemnity of the Manner is ſuppoſed 


1 to produce in the Witneſs, and the Regard which from thence he muſt | 
 Forteſe. have for Truth, but alſo from the Benefit of croſs-examining ; as alſo the 2 
„ Repiii.toiv. Air and Manner of giving Evidence often carry ſuch Convictions with d 
Vaugh. Rep. them, as will induce the Court and Jury to believe or reject what the Wit. * 
> 54-5" neſs has ſworn. | . | 
* 428 F. Hence it hath always been held as a ſettled Rule, That in Caſes of Lit, a 
| n no Evidence is to be given againſt a Priſoner, but in his Preſence. tl 
* : ®Page 296 Alſo in a Civil Cauſe, where the Jury withdrew to confer about their te 
Oro. Eliza. Verdict, one of the Witneſſes, that was before ſworn on the Part of the he 
| * tz Defendant, was called by the Jurors, and he recited again his Evidence to 
and Dan. them, and they gave their Verdict for the Defendant ; and Complaint being tet 
Stra. 642, made to the Judge of Aſſize of this Miſdemeanor, he examined the Jury, all 
2 Hale's who confeſſed all the Matter, and that the Evidence was the ſame in Effed be 
P boy 307. that was given before & non alia nec diverſa; and this Matter being re- of 
| 1 turned upon the Poſtea, the Opinion of the Court was, that the Verdict v bs 
- not good, and a Venire facias de novo was awarded. of 
5 Styles hut it is ſaid, that a Witneſs, who by reaſon of Sickneſs, extreme Age, 
- _ or (a) other Cauſe, cannot come to a Trial, may, by Order of Court, be Iul 
271 7 examined in the Country before any Judge of the Court where the Cavite the 
(ein depends; and the Teſtimony ſo taken ſhall be allowed to be given in Ei- ſuc] 
Ng 4p oy dence at the Trial. c | . : 
m Is » . 
neſſes may be examined before a Judge, by Leave of the Court, as well in Criminal Cauſes as in 
Civil, where a ſufficient Reaſon appears to the Court, as going to Sea, c. and then the other Side mak 
may croſs-examine them; but for this vide Keb. 36, 249, 787. 2 Keb. 13. E209 * Wa 
+ Bu, If it can be done without the Conſent of both Parties? And vide 2 Barnes 35t. 
2 Salk. 691. But if a Witneſs going to Sea be by Rule of Court examined upon li- 
Pl4 terrogatories before a Judge, and the Trial come on before he is gone, bi 
' Depoſition ſhall not be read, but he muſt appear; for the Rule was made . 
| 


on Suppoſal of his Abſence. | 

Every Perſon produced as a Witneſs muſt, before he gives his Evidenct, ſhoul 

be ſworn to depoſe the Truth, the whole Truth, and nothing but tic mina 

(% oro. Truth; this the Law required in all Caſes, (5) except on Indi&ments fo WWF nigh 


Car. 292. capital Offences, where by (c) immemorial Practice, the Witneſſes terro 
2 Bulſi. 147. the King were not ſuffered to be ſworn. | 3533 whiel 
(e) But my | but i 


Lord Cole ſays, that he never read in any Statute, ancient Author, Book, Caſe er Record, that n 5 
Criminal Caſes the Party accuſed ſhould not have Witneſſes ſworn for him; and therefore that there iQ 
is not ſo much as Scintilla Juris againſt it. 3 Inſt, 79. And in H. P. C. 264. it is ſaid, dn four, 
there is no known Law againſt it. But in 2 Hawk. P.C. 434. it being the conſtant practice ot He 
to ſuffer Witneſſes to be ſworn againſt the King upon Indictments of Capital Crimes, the Juda ſenda 
preſumed it ſounded originally on ſome Statute, or other good Foundation, and were therefore tende take | 
of departing from the ſettled Practice. ſerves 


Witneſs examined a-part, and out of the Hearing of the others. | 
It is a general Rule, that a Witneſs ſhall not be aſked any Queſtion, the 2 Hawk. P. 


1 ** 


4 1 * 
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But now by 1 Ann. cap. 9. it is enacted, That every Perſon who ſhall 
« he produced, or appear as a Witneſs on the Behalf of the Priſoner, 
« hefore he or ſhe be admitted to depoſe, or give any Manner of Evi- « 
« dence, ſhall firſt take an Oath to depoſe the Truth, the whole Truth, 
« and nothing but the Truth, in ſuch Manner as the Witneſſes for the 
« Queen are by Law obliged to do; and, if convicted of any wilful _ 
« Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Penalties, 
« Forfeitures and Diſabilities, which by any of the Laws and Statutes 
« of this Realm are or may be inflifted upon Perſons convicted of wilful 


« Perjury.“ 


By the Practice of the Courts, if one be produced and Ren for the 7 | 


Plaintiff or Defendant, being once ſworn, the other may examine him to 
any Thing whatſoever, though it be the Solicitor of the Party who pro- 
duces him; alſo either Party may, on Application to the Court, have the. 


anſwering to which might oy him to accuſe himſelf of a Crime, and C. 433. 
that his Credit is to be impeached only by general Accounts of his Charac- Fareſl. 179. 
ter ad Reputation, and not by Proofs of particular Crimes againſt which 

he cannot be preſumed prepared to.defend himſelf. | 


If a Witneſs, when under Examination, through Surprize or Inadver- 5 Mod. 350. 


tency, gives a wrong Anſwer to a Queſtion that is aſked him, he is always & Tit. Her- 
allowed to recolle& himfelf, and that, which he affirms on due Deli- %. 
beration, is to be taken for the Truth ; alſo if he miſtakes the true State 
of the Queſtion, in ſuch a Manner as ſhews, that it is rather owing to 
* his Weakneſs than Perverſeneſs, he cannot be puniſhed for it as guilty *Page 297 
of Perjury. 1 

If f Perſon is produced as a Witneſs for the King, ,upon a Trial in an Cro. Jac. 
Iuformation, and he is guilty of Perjury, he cannot be puniſhed for it on 120. 


1 Hawk. P. 


+. Ge 319,329. 
Lr. dc bos 


the 5 Eliz. by Way of Indictment, which is the Suit of the King, and Price'sCafe. | 


ſuch a one diſcharged accordingly.* 


If a Witneſs in giving Evidence reflects on the Character of anather, or Rol. Rep. 
makes Uſe of ſuch Words as are actionable; yet this 2 in a judicial 61. | 
Way, he cannot be puniſhed for it, nor will an Action lie far ſuch Words. f 4 


+ Sed. gu. If they are not pertinent to the Matter in Queſtion? * | 


3. Of Examinations and Proofs 1 Chancery. | 


By the Civil and Canon Law it was abſolutely neceſſary, that there 
ſhould be a Citation taken out againſt the Defendant previous to the Exa- 
mination of Witneſſes ; and the Reaſon is, that the Defendant, if cited, 
might either examine or object to their Credibility, or put ſuch croſs In- 
(r:0gatories to them, as might bring out Circumſtances in his Favour, 
which he would not have an Opportunity to do, if he were not cited ; 
but it was not neceſſary for the Defendant to appear, becauſe the Citation 
. 40 his Favour, and he might renounce a Privilege introduced in his Fa- 

Hence it is, that in Chancery, after the Plaintiff has replied to. the De- 
fendant's Anſwer, before he proceeds to examine any Witneſſes, he muſt 
* out a Sy againſt the Defendant to rejoin 3; but if the Plaintiff 
erves the Defendant with a & to rejoin before he has filed a Re- 
plication, the Defendant appearing upon ſuch Suipena ſhall bare bis Coſts 

; 155 | taxed, 


VV 

taxed, becauſe the Plaintiff has not cloſed the Conteſt of the Anſwer be. 
fore he ferved the Subpzna to rejoin. „ 3 

The Defendant being ſerved with a Subpena to rejoin, the Plaintiff, of 
Courſe, upon producing an Affidavit thereof, is to have an Order for the 
Defendant to rejoin and join in Commiſſion in four Days, giving the De. 
fendant's Solicitor Notice thereof; and the Plaintiff thereupon may, in 
eight Days afterwards, ledving his Commiſſioners Names at the Office, 
have, at his own Coſts a Commiſſion ex parte directed to two of the Plain. 
tiff's Commiſſioners, and two ſuch as the Officer ſhall think fit to noni. 
nate. | „ 
Alſo it is uſual to apply by Petition or Motion, that a Subpzna to rejoin 
return immediate may be awarded againſt the Defendant ; and that Service 
thereof on the Defendant's Clerk may be deemed good Service of the De. 
fendant ; and to this is often added, eſpecially in a Country Cauſe, that 
the Defendant may join and ſtrike Commiſſioners Names ſometimes in 


four Days, ſometimes in a Week, that the Plaintiff may have a Commiſ. 


ſion ex parte, directed to his own Commiſſioners, and all this is of Courſe, 
But the more uſual Way is for each Party to name four Commiſſioner 
for the Examination of Witneſſes, and two a- piece are ftruck out of each 


Side; and if a-Defendant joins in a Commiſſion and names Commiſſioners, 


and yet afterwards reſuſes to ſtrike, the Court, upon Petition, will ſtrike 
out ſuch two of them as they pleaſe, and the Commiſſion ſhall go to ſuch 

of the four as are left ſtanding, | 4 85 
But here it is neceſſary to obſerve, that there is an Office called the 
Examiner's Office, which extends itſelf, and has a Right to examine all 


Witneſſes in Town, or within ten Miles of the Town, which is the Cir. 


cuit of the Court; and if any Commiſſion. be made out, or Witneſſes 
examined within that Diſtrict, the Depoſitions taken by Commiſſion 
will, upon Complaint be ſuppreſſed, and the Clerk who made out the 
* Commiſſion will ſtand committed for a Miſbehaviour, and Breach of the 
known Duty of his Office. a „ 
| When Interrogatories are filed in the Examiner's Office, the Witneſs is 
carried to the Seat of the Examiner, and a Note' in Writing 1s there taken 
of his Name and Place of Abode, to the End the other Side may croſs 
examine, if they think fit, and to prevent the perſonating of any. Witneſs, 
he is conltantly carried in Perſon, and, ſhewn at the Seat of the adverſe 
Party's Clerk in Chancery; this being done, he returns back to the Exa- 
mi Office, and is there examined. | 

If Interrogatories are filed for his Croſs-Examination, the Party who 
produces him muſt ſee that he ſtays, or returns, and attends to be exz 
mined ; but if no ſuch Interrogatories are filed, or he is not demanded to 
be croſs examined at the ſame Time when he is under Examination, and if 
he goes away about his Buſineſs, the Party who intends to croſs-examine 
him, muſt get him examined as well as he can; and the adverſe Party 
is not in that Caſe bound to produce him over again, to attend to be 
croſs-examined, ſince it was the Party's Fault he had not his Interroge 
tories ready to have croſs-examined him whilſt he was under his forme 
Examination. . 

If the Examinor is ſerved with an Order whereby Publication is to pak 
on ſuch a Day, he cannot afterwards examine any Witneſs, tho' it olten 
falls out, that three or four Witneſſes have been before that Time ſworn to 
the Interrogatories, but have not attended to be examined; in this Caſe 
the Party cannot examine them without Leave of the Court, which is f 
dom denied on Motion. | „ 

If a Witneſs is duly Subpenaed to attend and be examined, and he refuſcs 
to attend, then, upon a Certificate from the Examiner, that Interrogaton® 
are filed, and the Witneſs hath not attended to be examined, he ſhall ſtand 
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committed, unleſs he attends and is examined in four Days after Notice; - 
and rhis is ſometimes allowed'as a good Cauſe for the enlarging Publication 0 9 
or putting off the Cauſe; but where Publication is actually balſea, and Pe- 
poſitions are delivered out, if the Party moyes for enlarging Publication, 1 
he muſt offer good Reaſons, by Affidavit, of ſome material Witneſſes 1 i ja 
which he hath to examine, and the Reafons why they could not attend « = | 
and be examined before Publication paffed, © 1 
And in this Cafe the Plaintiff or Defendant, as the Caſefalls out, muſt | |} 
make Oath, and ſo muſt his Clerk or Solicitor, that they have neither ſeen, 1 
heard, read, or been informed of any of the Contents of the Depoſit ions — 4 
. taken in that Cauſe, nor will they ſee, hear, read, or be informed of the EE 
n ſame, till Publication is duly paſſed in the Cauſe; and upon ſuch an Affi- = 
is davit it is uſual for the Court to enlarge Publication, and give the Party an ni 
8 Opportunity to examine his Witneſſes ; but he is to be limited to a Time, 1 
3 and ſo as not to put off the Hearing of the Cauſe , for otherwiſe. it would "IS 
be hard to put the Defendant to hear his Cauſe without Proof, _. Wo 
If the Party examines ſom@ Witneſſes in Town, and others by Commiſ- MW 
fon, he is not obliged to exhibit or file his whole Set of Interrogatories in 1 
the Examiner's Ofßee; he only files ſuch and ſuch alone as he hath Occaſion a 
to examine in Town ; for if this were otherwiſe, it would put the Plain- 8 
tif to a double Expence of paying for Copies of the whole Interrogatories Je 
twice over. ; 3 1 4 
Here alſo we muſt obſerve, that antiently the Examination was before 158 
a judge of the Court, who was to confider whether the Witneſs anſwered ad 
readily, or whether he brought a Story, formed to the judge; the op. 
Examination in Chancery was originally before the Maſter of the Rolls, 8 
who was one of the Judges of the Court; and therefore it ſhould ſeem bo. 
that the Examination might be upon the Bill without Interrogatories WW 
drawn and framed; as the Examination with the Canoniſts may be upon 2" 
the Libellus Artitulatus ; but afterwards the Maſter of the Rolls having „ 
* left the Examination of the Witneſſes to his Clerks, as the Barons of the * Page 299 T | 
Exchequer did to theirs, from thence-forward the Judge did not, but the- Pee 175 
Counſel for the Party, whioſe Witneſfes were to be examined, framed the 7 5 
Interrogatories upon which the Clerks examined; and ſo from thence for- + ma 
ward it became the Practice to ſend the Commiſſion to the Commiſſioners ' - 
to examine upon Interrogatories, as the Examiners did above. 8 
But as Witneſſes often lived remote from the Court, it was thought more 7 Ws 
convenient to appoint Commiſſioners to examine ſuch Witneſſes, 95 Court "Im 
ſending a Notary of their own, who was often in Commiſhon with them, = 
and with thoſe Commiſſions they ſent a Copy of the Artictes; thoſe Com- 1 
miſſioners are to examine themſelves, and cannot delegate their Power, for 1 
Del gata Poteſtar nom poteft dell. | 5 1 
e Commiſſioners were likewiſe to be indifferent, for, upon Exception . 
to the Partiality of any of them, the Court will ſupply their Places by put - : oF 
ting in others ; for though they are named by the Parties, et that ia but : M 
by way of Propoſal to the ere for they are the Miniſters of the 'Y 
Court, and therefore muſt be impartial. V „ * 
Theſe Commiſſioners were to have their Charges, and the (a) Rule was, (a) Dut "ns 
that rich Perſons were to have their Expences only, becauſe. they were not there ſeems 79 
to be paid for their Duty; but the Poor were to have not only their Ex- to be no 1 
pences, but the Price of their” Labour over and above, that they might not un De. 1 
de damaged for doing their Duty. 2 J ; £452 tion at this . "oy 
terre it hath been reſolved that | Co ifoier may maintain an Adlon for A. . 1 
: | , a m ay maintain an | 2 
Pains he has been at in the Rvecutio of — - Carth. _ . 
vor. II. e | * The 1 


age 30 And this Affair muſt be performed as far as it is poſlible uno ddu, thi 


©. * but if it be not opened, they may give new Notice, and proceed, un 
Vale ſeems te be, that the not adjourning is a Refuſal of the Comm 


a, becauſe they have no ſtanding and conſtant Power, as the Seal has, but 


"7 


The Interrogatories were anciently annexed: to the Commiſſion, and o 
now they are ſuppoſed to be; but by Conſent of Parties they are delivered 
The Commiſſioners can only examine upon the Set of Interrogatories that 


"are firſt put in before them, and no new ones can be examined. upon before 
them, without Leave of the Court, becauſe their Commiſſion. is to exz. 


1 


mine upon ſuch Interrogatories as are ſuppoſed to be annexed to the Con. | 


" miſſion, or ſuch as are delivered in at the Opening of the Commiſſion, . 
But before the Examiner they may examine upon a new Set of Interro- 
gatories, becauſe that is preſumed to be the Examination of the Judge; 
and the Judge might examine upon Interrogatories ex re gata out of the 


Ihe Plaintiff has regularly the Carriage of the Commiſſion, and ſo i; 
to appoint Time and Place ; but if the Defendant ſuppoſes that the 
"Plaintiff will aggrieve him by ſuch Appointment, he may move for a 
8 of the Commiſſion, and that the · Officer may appoint Time and 

7 S 
But if the Officer appaints Time and Place, yet the Commiſſioners may 
. 85 to adjourn, becauſe the Appointment of the Maſter is only for the 

Opening of the Commiſſion ; and therefore, if the Commiſſioners agree, 
they have yet Power to make proper Adjournmente. 
Ik the Plaintiff, or en *abuſe the Carriage of the Com- 
miſſion by making unneceſſary Adjournments, or an irregular Examination 
of the Witneſſes, that will intitle the Defendant to a Commiſſion of his 
own, and he may have the Carriage of it himſelf, becauſe he ſhall not be 
8 ooo produce and examine his Witneſſes where it cannot be done in- 

JJ Ro SR FFF) gn Oe oe 
x | The fair Examination by Commiſſioners is not to adjourn without Ne. 

ceſſity, becauſe that would be to haraſs the Defendant by. obliging him to 

travel from Place to Place to croſs- examine: but if it be neceſſary, they 

may adjourn not only as to Time but Place, i 


= 


that neither Side may better their Proof. 


there may be as little Opportunity as poſſible to divulge the Depoſitions 


When a Witneſs is produced, he muſt firſt be examined upon the li- 
terrogatories of the Producer, and then forthwith, without ſuffering bin 
to go abroad, upon the Croſs-interrogatories of the other Side; and the 
Depoſitions are to be read over to him, every Sheet whereof he is to ſign, 
that ſo they may have the Senſe of the Witneſs, without being tampered 

The Depoſitions thus taken are to be bound up, and ſigned and ſealed by 

the Commiſſioners, and ſent by a Meſſenger of their own-to the Court ou 

of which the Commiſſion ifſued, who is to ſwear that they were not opened 
or altered fince they were delivered to him. 

If chere be due Notice of executing the Commiſſion, and at te Da 

appointed the Commiſſioners meet, and the Commiſſion is opened, bu 
no Witneſſes examined nor Adjournment made, the Commiſſion is lot; 


in the mean Time the Court be moved, and Order be made to pay the 
Colts of the former Day before they proceed; and the Reaſon of tha 


fioners to act any further upon it; for though the Court itſelf never a0. 
journs, becauſe it is always open; yet the delegated Power wult adjourh 


their Power ariſes from the Words of their Commiſſion, which are , 
 Mandamus quod & certat dies & locos quos ad loc provideritis Then La : 


12 1 


Aus, 
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corum wobis Venire ſuciatit & aduocetit; ſo that if they do not provide Time 
and Place by an Adjournment, they have no Authority further to act by 
that Commiſſion, for the delegated Authority muſt purſue the Words of the 
Commiſſion, or elſe it will be conftrued a Refuſal to act; but if they do 
not open the Commiſſion, their not acting at that Time will not be con- 
ſtrued as 2 Refuſal to act; but it is an Haraſſing of the Defendant, for a 
which he may complain to the Court and have his Redreſs; and the not | 
ating before the Commiſſion is opened, is not conſtrued to be'a' Refulaly 
becauſe they do not know what their Authority is till the Commiiſion is 
opened. % Dag com | 3 175TH BH . 
"Where one of the Plaintiff's. Commiſſioners and one of the Defendant's 
mect, and the Commiſſioner for the Plaintiff refuſes to act, the Commiſ- 
? ſiön is loſt, but the Plaintiff ſhall pay the Defendant, his Coſts, and the 
A Defendant ſhall have a new Commiſſion and the Carriage of it; and ſo it is 
be when any Commiſſion is loſt through the Default of him that has the 
Lo Carriage of it; for he is unworthy to have the Carriage of the Commiſ- 
nd fon, who appears to make Default in the Execution of it. f 
If due Notice be given, and the one Side proceeds and examines his Wit- 
Jn neſles; the other, if he does not examine, ſhall not have a new Commiſ- 
fion, unleſs Affidavit be made of ſome reaſonable Cauſe of his Non- attend- 
ance, and that neither the Party who did noi examine, nor any for him, 
or by his Direction or Knowledge, have ſeen, heard, or been infortetk ß 
the Depoſitions taken, or any Part of them, nor williagly will fee, Sc. 
till he has examined, or till Publication; and the Reaſon hereof is, that 
the Defendant may not have an Opportunity to know what has been 
proved for the Plaintiff, and ſo have an Opportunity to conteſt it. 
And where ſuch a new Commiſſion is granted, it ſhall all be at the 
Charge of the Defendant, and the Plaintiff is permitted to croſs-examine' 
without Charge. % ( eter 3 4 | | 5 + 41 
But, if the Plaintiff, will, upon ſuch new Commiſſion, produce any 
Witheſſes, he muſt be at equal Charges of the Commiſſion, becauſe he has 
equal Benefit by the Examination of his own Witneſſes 


| that * But he, at whoſe Inſtance a Commiſſion is renewed, mult examine all *Page 301 
mond bis Witneſſes upon ſuch Commiſſion, or in Court, before the Return of it, 

1 becauſe he cannot be indulged a farther probatory Terrmn. 

Fa If the Commiſſioners on both Sides attend the Execution of the Com- 

8 os miſſion, and the one Side examines, aud the other neither examines nor 

a4 puts in Interrogatories, he ſhall never afterward examine, unleſs upon ſpes' 

930k cial Order of Court, upon good Cauſe ſhewn, becauſe he might form his 

nper Interrogatories upon the Diſcovery made to his Commiſſioners of what the 

440 other Side examined to. © rr... 

ae Where the Commiſſioners meet and examine, and afterwards adjourn, 


and one of the Defendant's Commiſſioners takes away the Commiſſion, and 
the other Commiſſioners meet at the Day adjourned, and examine Wit- 
+ neſſes and return the Depoſitions, the Court will order ſuch Depoſitions to 
he Day le, and the Subpena duces tecum to iſſue againſt the Commiſſioner, that he 
ee: bring in the Authority by virtue of which the Depoſitions were taken; 
„eber if they had a proper Authority, the not having the Commiſſion before 
them does not impeach the Depoſitions. e « 
piY 5 There mult be fourtcen Days Notice given by the Comtniffioners to all 
x 


mi- th Defendants, of the Time and Place of the Execution of the Commiſſion, 
Com or elſe it is u 


5 ab is not good Notice, and the Depoſitions will ftand ſuppreſſed for 
my Inegularity, in not purſuing the Tenor of the Commiſſion ; this Rule 
_ lems to be taken from the Common Law, which requires fourteen Days 
ww e of Trial; but where it is a ſhort Vacation as between Eater and 


ity Term, ten Days, or leſs, is good Notice. e 
No Commiſſion can be executed in Term- time, unleſs by Leave of the 
Mut, or Conſent of the Parties; for the Commiſſioners being generally 
; Ya | Cougtry 


* 


Country Attornies, it is more than probable they are in Town attending 


Plaintiff bath but one Commiſſioner that attends on his Side, he cannot 


the Term on their other Client's Affairs, and-confequently cannot attend 
upon the Execution of the Commiſſion. | 5 N 
If two of the Plaintiff's Commiſſioners attend at the Time and Place 
appointed for the Execution of the Commiſſion, they may proceed there. 
in e parte, if the Defendant's Commiſſioners do not then attend ; but if the 
Defendant's Commiſſioners attend at the Time and Place appointed, ard 
the Plaintiff's Commiſhoners are not there, they cannot go on, becauſe the 
Plaintiff having the Carriage of the Commiſſion, he will not produce it, 
if he is diſappointed of his Commiſſioners, and conſequently there can he 
no Proceedings for Want of the Commiſſion ; this makes a Duplicate of 
the Commiſſion more neceſſary; for in this Caſe, if the Defendant's. two 
Commiſſioners meet, they may proceed in the Execution of the Commiſ. 
fion ; but where there is no Duplicate, and the Defendant's Commiſ. 
fioners attend at the Time appointed, and none attend for the Plaintiff, 
the Party grieved is to be recompenſed in Cofts upon Complaint made 
thereof to the Court; and in that Caſe the Court will give him Leave to 
ſue out another Commiſſion. - 8. T1. 5 f 
There muſt, at leaſt, one Commiſſioner attend on each Side; for if the - ; 
» 


proceed to execute the Commiſſion, unleſs one of the Defendant's Com- 
miſſioners attends: and joins with him therein; but if one Commiſſioner for 
each Party attends, they may proceed in the Execution of the Commiſſion, 
and not otherwiſe. ö 1 


It having been found by common Experience, that Country Commiſſion- 2 
ers were apt to publiſh and divulge all the Evidence taken before them, and hs 
this even before the paſſing Publication, and that in ſuch a Manner, a 3 
that it could rarely, if ever, be detected, becauſe they uſually diſcloſed it to 5 
the Attorney or Solicitor who employed them, and who was always their 85 
Friend ; and ſince the very Life and Vitals of almoſt every Cauſe, and of ” 
every Man's Property, hes in keeping cloſe and ſecret his Evidence, till al. 7 

| ter the Depoſitions are publiſhed, becauſe after that there is an End of Exz- to 
*Pagez02 mining unleſs it is to prove Exhibits, which may be done after the Heu- ſuc 
ning, or by Order wiva voce, and then they mult be particularly named in ea 
the Order, that the other Side may have Notice what is to be proved; and mi 
this can only be to prove the Execution of Deeds, or ſigning Receipts or 
Acquittances ;. but a Man cannot have Leave to prove a Will viva voce at bot 

the Hearing, becauſe the due Execution may come in Queſtion, which of 

cannot be examined at the Hearing ore tenus, but ought to have been done © 

before Publication paſſed. | | | Cie 

To remedy this In convenience, the following Order was made the gth con 

of February, the 8th Year of Geo. 1. in Chancery, | \ 

Whereas this Court hath been informed, that Commiſſioners and thei and 
Clerks attending the Execution of Commiſſions for Examination of Wit mg 
neſſes in Cauſes depending in this Court, do frequently before Publication and 
is paſſed, and even before the Executing of ſuch Commiſſions, diſcloſe to Cau 
or inform the Parties, or their Agents, the Contents of the Depoſitions of B 

Witneſſes taken on ſuch Commiſſions, which leads to introduce Petjun, 51 
and occaſions tedious and unneceſſary Examinations; for remedying ? Cou 
reventing whereof for the future, the Right Honourable the Lord Hy! A 
-hancellor of Great Britain, by and with the Advice and Aſſiſtance of the the ] 
Right Hunowable the Maſter of the Rolls, doth order, that from and of to tf 
ter the laſt Day of this preſent Hilary Term, where any Commiſſion iſues wg 
for Examination of Witneſſes, all and every the Commiſſioners named in Jud 
ſuch Commiſſion ſhall, before they act in or be preſent at the Swearing d . p 


Examining any Witneſs or Witneſſes upon Interrogatories in ſuch Cauſes 
* fereraly taks the Oath following: «4 You ſhall, according to the be di ale 
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- a Schedule to the ſaid Commiſſion.— 


- 
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* your Skill and Knowledge, truly, faithfully, and without Partiality to 
* any or either of the Parties in this Cauſe, take the Examinations and De- 
4 poſitions of all and every Witneſs and Witneſſes produced and examin- 
« ed by virtue of the Commiſſion hereunto annexed, upon the Interroga- 
« tories now produced and left with you, and you ſhall not publiſh, diſ- 
« cloſe, or make known to any Perſon or Perſons whatſoever, except to 
« the Clerk or Clerks by you employed and ſworn to Secrecy in the Exe- 
« cution of this Commiſſion, the Contents of all or any of the Depoſitions 
« of the Witneſſes or any of them, to be taken by you and the other Com- 
« miſſioners in the ſaid Commiſſion named, or any of them, by virtue of 
« the ſaid Commiſſion, until Publication ſhall paſs by Rule or Order of 
« the High Court of Chancery. Which ſaid Oath is to be annexed in 
And it is further ordered, that all 
and every the Clerk or Clerks attending the Execution of ſuch Commiſſion, 


and employed in taking, writing, 1 or ingroſſing the Depoſition ; 


or Depoſitions of Witneſſes examined on ſuch Commiſſion, ſhall, before, 
he or they be permitted ta act as Clerk or Clerks, as aforeſaid, or be pre- 
ſent at the Execution of ſuch Commiſſion, ſeyerally take the Oath follow- 

ing—, * You ſhall truly and faithfully, and without Partialſty to any or 
« either of the Parties in this Cauſe, take and write down, tranſcribe and 
« ingroſs the Depoſitions of all and every Witneſs and Witneſſes produced 


before and examined by the Commiſſioners, or any of them named in 


« the Commiſſion hereunto annexed, as far forth as you are directed and 
« employed by the ſaid Commiſſioners, or any of then to take, write 

« down or ingroſs the ſaid Depoſitions, or any of them, and you ſhall not 
“ publiſh, diſcloſe, or make known to any Perſon or Perſons whatſoever, 

« the Contents of all or any of the Depoltiions of the Witneſſes, or 

« any of them, to be taken, wrote down, tranſcribed or ingroſſed by 
« you, or whereto you ſhall have Recourſe, or he any ways privy, un- 

« ti] Publication ſhall paſs by Rule or Order of the High Court of Chan- 

cery. Which ſaid Oath is likewiſe to be annexed in the ſame Schedule 

to the ſaid Commiſfion. Which Oaths the ſaid Commiſſioners are by 
ſuch Commiſſions to be impowered jointly and ſeverally to adminiſter to 

each other, and alſo to the Perſons attending as Clerks to the faid Com- 
miſſioners. | 3 „„ 

* If any Practiſer, or other Perſon, goes about to tamper with or ſu- * 
born any Witneſs, upon Complaint made thereof, and upon Examination 
of the Matter upon Oath, he muſt ſtand committed. 

When the Parties have examined, they give a Rule, as they do. in the 
Civil and Canon Law for Publication ; aud if no Cauſe be ſhewn to the 
contrary within four Days, the Rule is made abſolute. A 

When Publication is moved for to be enlarged, it muſt be upon Notice, 
and upon good Reaſons offered to the Court, and upon Afidavits, ſhew- 
ing the Reaſons why the Party could not examine his Witneſſes ſooner ; 
and : is ſeldom or never done where it is to put off the Hearing of the 

uſe. | . 

But where the adverſe Party can ſuffer no Injury, as where the Cauſe is 
not ſet down, or where the Party is not ſerved to hear Judgment, there the 
Court will inlarge Publication for aſking for. þ | 

And in ſome Caſes they will do it, though the Cauſe is ſet down, and 

Party is ſerved to hear Judgmegt ; but this muſt be when it is ſhewn 
to the Court, that it is not poſſible for the Cauſe to come on very ſoon, 
and the Court will in this Caſe expect the Party to appear gratis to hear 
Judgment, on fix Day's Notice to be given to his Clerk in Court, and pray 
no Day over, and will often oblige him to take no Advantage for Want 
of Parties at the Hearing ; this forwards the Plaintiff ; for if Default is 
Tale at the Hearing, the Decree cannot be made abſolute till the next ſuc- 

| eceding 


* 


ceeding Term; but if the Party: who. mance e (Publionion.od 
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not appear gratis, and pray no Day over, he is often denied bis Nation, 


and with great Juſtice, becauſe in that Caſe he intends, only Delay, which 


the Courts always avoid when in their Power, 


When Publication is paſſed; and the Depoſitions are copied and deliver. 
ed out, and either Party has a Mind to examine touching the Credit or Re. 
putation of any of the Witneſſes, the Way is, 3 „ 
They muſt file Objections or Articles ſo called, in the Examiner's Of. 
fice ; theſe contain in Subſtance the Objections they make to tlie Repu- 


tation of the Witneſs, as in Caſes of Felony, Burglary, Perjury, Forger,, 


ſtanding in the Pillory, or any other criminal Caſe that would difable the 
Party from being a good Witneſs at the Common Law; for the Rule of 
Evidence is the ſame in Equity as at Law; and if the Party cannot be a 


good Witneſs at Law, no more can he be in Equity; theſe Articles may 


founded upon the Party's leading a lewd Life, or being a common 


: Drunkard or Swearer ; or of ill Repute and Character in his Neighbour. 
hood, a common Vagabond, a Man not known, that hath no Abode, or 


ſuch like; though all theſe latter Objections ſeldom come to any Thing; 
for notwithſtanding all this, the Man is a legal Witneſs, and the Court will 


hear his Evidence, and judge of the Probability or Improbability accord- 


heſe Articles being filed, and a Certificate from the Examiner they are 


ſo, the Court, upon Application, by Motion or Petition (or it may be 


done without) will give Leave to the Party to examine Witneſſes thereon ; 


and the other Party, who is to ſupport the Credit and Reputation of his 
Witneſs, may examine accordingly toties guoties, and their Depoſitions muſt 
be publiſhed, as in other Caſes; but this is a Caſe which but very rarely 


happens, and generally ſpeaking it ends in nothing more than putting the 


Party to an Expence to no Purpoſe. | 3 
When the Depoſitions are thus copied and delivered out, and both Par- 
ties come to ſee the Interrogatories examined by each Side, if they find them 


to be leading or impertinent, then it is the proper Time to refer them to a 
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Motion or Petition of Courſe. 


Maſter, for being too pans impertinent, or ſcandalous ; this is done by 
* If the Maſter reports the Interrogatories to be leading, and this Re- 
port is not excepted to, then all the Depoſitions taken to theſe Interrogatories 


muſt ſtand ſuppreſſed, as of Courſe, by Motion or Petition; but if the Report 


is excepted to, as, on the one Hand, the Court never countenances leading 
or impertinent Interrogatories ; ſo on the other Hand they are not over cu- 
rious in thoſe Matters, becauſe it may fall out that the Interrogatories be 
reported leading in the very Vital of the Examination, and on the very 
Point on which the Cauſe turns ; and when this comes to be the Caſe, the 
Party who referred them hath gained his End ; for perhaps he had a very 
bad Cauſe, if the Depoſitions had flood ; whereas if they are ſupprellcd, 
he hath a very good one, fince his Adverſary muſt have his Cauſe without 
any Prooß at all, unleſs the Court is pleaſed to grant him another Com: 
miſſion on Payment of Coſts, for his leading Interrogatorics, which is {el- 


dom or never done after the Depoſitions are publiſhed ; and it is hard, that 


in Equity a Man ſhould be deprived of a plain Right, through the Slip 
of another Man's Pen, or the Inadvertency or Uuſkilfulnefs of his Coun- 


ſel's Penning his Interrogatories ; and therefore, if it is poſſible for the 


Court to help him, they will, from th@manuifeft Inconvenience which mult 
attend ſuch a Caſe ; indeed, if the Interrogatories are reported to be lead- 
ing in Points upon which the Jet of the Cauſe does not turn, if the Depoſitions 
in theſe Points ſhould” be ſuppreſſed, and the Party have Evidence enough 
left without it, there is no Hurt done; but if the Merits and very Life turns 


* 
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upon it, be will ſtruggle to the laſt before he will let bis Depoſitions be ſup 


Therefore, where Interrogatories and the Depoſitions of a Witneſs taken 
on them had been ſuppreſſed, for that the Interrogatories were leading, and 
the Court being moved, that a new Set of Interrogatories might be drawn, 
and ſettled by the Maſter for the Examination of this Witneſs, whoſe Evi- 
dence was very material, and yet would be wholly loſt, unleſs the Court 
would indulge them this Way, and though the Practice was admitted to be 
always againſt it, and it was urged to be of dangerous Conſequence z yet 
one Precedent being produced to this Purpoſe ; and the Interrogatories, 
which had been ſuppreſſed, being ſuch as might be drawn by many other 
Counſel, without any Apprehenſion of their being leading, the Court, to 
let in the Party to the Benefit of his Witneſs's Teſtimopy, ordered Inter- 
rogatories to be put in, and ſettled by a Maſter for his Examination 'over 
again. 42: „ 5 2 25 . F : 

If the Commiſſioners miſbehave themſelves, or if the Commiſſion is exe- 
cuted contrary. to Notice given to the Party, or if the Depoſitions returned 
by Commiſſion are ſo ingroſſed, or ſo interlined, that they are not legible, 
in thoſe and many other Caſes of the like Nature, there may be good Rea- 
ſon to ſuppreſs the Depoſitions; but in this laſt Caſe the Record or Ingroſſ- 
ment of the Depoſitions is always brought into Court by the proper Officer ; 
the Court takes the Ingroſſment into their Hands; and if it is poſſible to be 
read, or if it is handed down to the Six Clerk, and he can read it, they will 
hardly ſuppreſs the Depoſitions, or put the Parties to a new Trouble, -or to 
the Expence of Examining all over again. 1 „ | 
When the Depolitions are copied, they muſt be ſigned by the Examiner 
or proper Six Clerk ; for if either of the Six Clerks, who conſtantly attend | 
the Court every Day of Hearing, ſtands up and ſays, that the Books are 
not ſigned, they are not to be admitted to be read. | 

The Civilians had a Manner of examining Witneſſes (a) in perpetuam rei (a) In what 
memoriam, which was two-fold, either the common Examination, or in me- Caſes a Bill 
lori ferma 5 the common Examination was, when Witneſſes were very old to examine 
and infirm, or ſick and in Danger of Death, or were going into * other Witneſs in | 
Countries; in this Caſe it was uſual to file a Libel, and without ſtaying for DOI 
the Litis Conte/latio, the Plaintiff examined his Witneſſes immediately, and ill no, 
gave Notice, if it were poſſible, to the other Side, of the Time and Place lie, vide © 
of the Examination, that he might come and croſs-examine ſuch Witneſſes Vern. ros, 
if be thought fit, and theſe Depoſitions toad good, in caſe the Witneſs 735» 337, 
died or went abroad; but the Plaintiff was obliged to edere adlianem within a 354. 1 
Year, otherwiſe theſe Examinations went for nothing; but if the Witneſſes hs 1 
lived, or did not go abroad into other Countries, then they were to be ex- 2343-4. 
amined 50ſt litem conteftatam. — w, „„ 

The Examination in perpetuam rei memoriam in Melicri forma is Ad tran- | 
ſumenda Inflrumenta ; and in this Caſe there muſt be a Litis conteſtatin before 
the Examination, becauſe there is no Need of ſo much in proving of In- 
lruments, as there is where the Witneſſes are likely to die, or are going 
into remote Parts, in theſe Caſes they are not confined to proceed in any 
Action upon theſe Inſtruments within a Lear. 

But now the uſual Method is, where one Man brings a Bill againſt ano- 
ther, and hath a moſt material Witneſs to examine, upon Aﬀidavit, made, 
that this Witneſs is in a languiſhing Condition or Danger of dying before he 
can be examined in Chief, or where the Witneſs is, going a long Voyage to 
India, or other remote Parts, from whence he cannot return by the Time N 
be is to be examined in Chief, and to which Place he is hound, and can- 4.4 


dot poſſibly ſtay ; in either of theſe Caſes, the Court upon Motion or Peti- 
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tion of either Party will, and never denies to make an Order as of 
for Leave to examine ſuch Witneſs de bene effe, ſaving juſt Exceptions to the 
other Side... J ad], ay 

If the Witneſs lives till he can be examined in Chief, he muſt be examin. 
ed over again as other Witneſſes iu Chief are; but if he dies in the mea 
Time, then, upon producing and proving the Regiſter of his Death, the 


Pg 


Party for whoſe Benefit he was cxamined, may apply, by Petition or Mo. 


tion, for an Order, with Liberty to publiſh his Depoſitions, (it cannot be 
publiſhed without ſuch an Order); and to the Petition muſt be annexed x 
i _Certificate of the Death of the Witneſs, and the Party muſt ſhew that he 
died before the Time that he could be examined in Chief; and hereupon the 
Court makes an Order, not only to publiſh his Depoſitions, but to read 
them as a Witneſs at the Hearing, ſaving Exceptions; and Notice of this 
Order is always given to the Adverſe Clerk to prevent Surprize, and gie 
him an Opportunity to object thereto, as he ſhall ſee Occafion. 

If the Witneſs beyond Sea be not returned, there muſt be an Afidavit 
of it, and that the Party had not heard from him of ſuch a Time, nor doth 
he know whether he is living or dead ; and in this Caſe there will be the like 

Order, as in the Cafe of the Witneſs, who died before he could be er- 


* 


amined in Chief. 


| + F. 


Y) Def written Evidence, and herein of admitting E 
emplifications, oz Copies of Records, &c. as Ebi⸗ 


1” dente. . 
1 TE been obſerved, comprehends not only th 
* A. 


Teſtimony of Witneſſes, but alſo Matters of Record, as Letters Pa- 

tent, Fines, Recoveries, Inrolments, and the like, as alſo Writings under 

*Page 306 Seal, as Charters and Deeds, and other Writings without“ Seal, as Court 

(a) That a Rolls, Accounts, Sc. and (a) theſe are ſaid to prove themſelves, and to 
Jury may admit of no Averment againſt the Truth of them, | 


and muſt ih | 
take Knowledge of any particular Record, either Patent, Statute or Judgment, if it be given in Evi- 


dence to them, for that is their A//eyata verbally alledged and produced, if it make to the Iſſue. Hob. 


227. vie Leon. 206, And. 37. Plow. 92. a. 411. Dyer 118. 9 Co. 13. Co. Lit. 227. 


Alſo a Public Hiſtory or Chronicle may be given in Evidence to prove 


| * Matter relating to che Kingdom in (5) general, becauſe the Nature of the 


Salk. 281. Thing requires it. l 
(5) So a Year Book may be Evidence to prove the Courſe of the Court. Salk. 281. pl. 98 
Speed's Chronicle was given in Evidence to prove the Death of Jabel, Queen Dowager to B. % 
Skin. 15. ; | ; l * , 


Salk. 281. But theſe will not be admitted as Evidence to prove a particular Right; 
pl. 9- and therefore where the NR was, whether by the Cuſtom of Dro: 

kee in any Part of the Town, or in a certain Place 
Droirwich, Only, and on a Trial at Bar, Camden's Britannia was offered in Evidenct, 


LEY, a | 
.C.io . 


But 


f | ; | ns 9 ? 8 : 
"FLEE ENGEL : 

2 | FO 5 ; | PER hs 5 3 at” i PT EO 3 | — 

But the Books of Heralds are admitted as Eyidence to prove Pedigrees, ft fur ths 


becauſe the Nature of the Thing will not admit of better Evidence; alſo „% pa 
this is their proper Buſineſs, and about which they are converſant, and Abr. 686. 
therefore deſerve the more Credit. AY 1 . 1 3 
224. Salk. 28x. pl. 9. Comb. 63. and Skin. 623. pl. 17. where it is ſaid, that, from the negligent 
Manner of keeping them, they deſerve but little Credit“ 8 g 


CE — — * — 


* This is certainly true, yet there are Exceptions, as a Viſitation made by Heralds, entered in their 
Books, and kept in their Office, has been admitted Evidence of a Pedigree. Piti v. Walter, H. 5 
C. Stra. 162.——So the minute Book of a former Viſitation, ſigned by the Heads of the ſeveral 
Families, and found in a private Library (Lord Oxford's) 1bid. | 


( ̃²˙ KK1TTTTkTkTkß.b. 


An (c) Almanack is ſuffieient Evidence to prove a Day Sunday, c. Oro. El. 
| | 5 8 ; 227. 
Leon. 242. S. C. and S. P. Sid. 300. 6 Mod. 4r. S. P. See Ld. Raym. 4, 181. 2 Ld. Raym. 
870, 1544, 1556. (c) That the Almanack to go by is that annexed to the Common Prayer-Book. - 
6 Mod. 81. 5 Burr. 1596. 2 BL Rep. 1006. | CTA Weg 


= N = 


80 an Almanack, in which the Father wrote the Nativity of his Son, was Raym. 84. 
admitted and allowed to be ſtrong Evidence at a Trial at Bar, to prove the 2 * 
Nonage of the Son. | „ hop 

So Pariſh-Books and Regiſters are good Evidence to prove Births and Cro. Eliz. 
Marriages. „ N 


Cowp. 17, 393. Doug. 171. 1 Term Rep. 466. 


So Books belonging to a Publick Company are good Evidence; and Mod. 125. 
therefore a Party concerned in Intereſt may, on Motion, have Copies of Ld. Raym. 
them to be made Uſe of as Evidence; for, being Trauſactions of a publick 744. 
Nature, the Public is concerned in them. : 7+ ay 


2 Motion for Copies of the Books of the Eaſ India Company, & vide 5 Mod. 395. Ld. Raym. 33% 


If Land he pleaded to be Parcel of a Manor in Ancient Demeſne, and 9 Co. 31, U 
Iſue be, if the Manor be Ancient Demeſne, or not, it ſhall be tried by _— 
Domeſday-Book ; and in this Caſe it is ſaid, that Domeſday-Book is not 2, Lr 
an Evidence of the Thing, but it is the Trial, from which the Court can- ter (A) 
not vary. | a b 

By the 7 Fac. 1. cap. 12. reciting, That whereas divers Men of Trad 
and Handicraftſmen, keeping Shop-Books, do demand Debts of their Cuſ- 
tomers upon their Shop-BoTks, long Time after the ſame hath been due, and 
when, as they ſuppoſed, the Particulars and Certainty of the Wares delivered 
to be forgotten, then either they themſelves, or their Servants, have inſerted 
into their ſaid Shop- Books divers other Wares ſuppoſed to be delivered to 
the ſame Parties, or to their Uſe, which in Truth never were delivered ; and 
this of Purpoſe to increaſe, by ſuch undue Means, the ſaid Debt; and whereas 
liner of the ſaid Tradeſmen and Handicraftimen, having received all the 
juſt Debt due upon their ſaid Shop- Books, do oftentimes leave the ſame Books 
uncrofſed, or any Way diſcharged, ſo as the Debtors, their Executors or Ad- 
miniſtrators are often by Suit of Law enforced to pay the ſame Debis again to 
the *Party that truſted the ſaid Wares, or to his Exccutors or Adminiſtra- * Page 307 
tors, unleſs he or they can produce fufficient Proofs by Writing or Witneſſes Foy 
of the faid Payment, that may countervail the Credit of the ſaid Shop-Books, 

Which few or none can do in any long Time after the ſaid Payment; it is there- | 
fore enated, 4% That no Tradeſman or Handicraftſman keeping (4) aShop- (a) In an 
s Book as aforeſaid, his or their Executors or Adminiſtrators, ' ſhall be al- Action by = 
. lowed, admitted, or received to give his Shop- Book in Evidence in any _— ” 
Action for any Money due for Wares hereafter to be delivered, or vs Dealing wd 
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| the Brew- done, within one Year next after the ſame Wares delivered, Money gue 


2 Fire, in which Caſe a Counterpart is good Evidence of itſelf. Salk. 287. 6 Mod. 225. 1 
Id. Raym. 154, 746, 1292, 1371. 2 Vern, 471; 591, 603. Pre. Ch. 59, 64, 116. 10 Mod. l. 
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in neee 
provedtobe © Work bereafter to be done, (4) above one Year before the ſame Adi 
that the brought, except he or they, their Executors or Adminiſtrators, ſhall lane 
Drayman 4 obtained or gotten a Bill of Debt or Obligation of the Debtor for the {a 
came every d Debt, or ſhall have brought or purſued againft the ſaid Debtor, his Exe. 


* np F « cutors or Adminiſtrators, ſome Action for the ſaid Debt, Wares, or Work 


houſe, and for Wares delivered, or Work done.?“ 


* 


gave him an | 2 5 „ 
Account of the Beer they had delivered out, which he ſet down in a Book kept ſor that Purpoſe, to 
. which the Draymen' ſet their Hands, and that the Drayman was dead; but that this was his Hand 
which was ſet to the Book; and this was held good Evidence of a Delivery ; otherwiſe of the Shop. 


Fock itſelf ſingly, without more. Salk. 285. pl. 18. 2 Ld. Raym. 873. 6 Mod. 264. Price ye. v 


ſus The Karl of Torrinston.—So in an Indebitatus Afſumffit on a Taylor's Bill, a Shop- Bock was alloy. 
ed for Evidence, it being proved that the Servant who wrote the Book was dead, and that this was hi, 
Hand, and he accuſtomed to make the Entries therein. 2 Salk. 690. e and Maves, ruled by 


Hel Ch. Juſt. (4) Though the Statute ſays, a Shop- Bock ſhall not be Evidence after the Yea; ja ſit 
this does not make it Evidence of itſelf, within the Year. 2 Salk. 690. pl. a. 5 
t Provided that this Act ſhall not extend to any Intercourſe of Traffick, D. 
„ Merchandizing, Buying, Selling, or other Trading or Dealing for Warez a ] 
4 delivered, or to be delivered, Money due, or Work done, or to be done, of 
& between Merchant and Merchant, Merchant and Tradeſman, or between Sta 
& Tradeſman and Tradeſman, for any Thing directly falling within the goo 
« Circuit or Compaſs of their mutual Trades and Merchandize ; but that ſeer 
4 for ſuch Things only they and every of them ſhall be in Caſe as if thi den 
Act had never been made; any Thing herein contained to the contrary orig 
1 thereof notwithitanding.” | e Ec. 
Hob. 213. On a Conteſt in Chancery concerning a Promiſe made by the Lord fron 
Lord Abig- Aligney, to ſettle Lands on the Lord Clifton and his Lady, who was the deliv 
D Daughter of the Lord Abigney ; the King's Certificate under his Sign Ma- | 
- 99. nual, ſignifying the Purport of the ſaid Promiſe, was held ſufficient Ei. 2 
8. P. but dence of it. „ a 1 | 
2 Rol. Abr. ty H 
6586. ſeems contrary. 
| (worr 
10 Co. 92. Regularly he who pleads a Deed, or would take any Benefit by it, mul 750 | 
2. b. produce the Deed itſelf ; and this, my Lord Coke ſays, is for two Purpoſes; ted 1 
IA, That it may appear to the Court, what the Operation of the Deed i, 2 ; 
and that it be not on Condition, Limitation, or containing a Power of Re- | 
vocation, and of this the Judges are to judge. 2. That it may appear to "AF $4 
02 * have been legally executed, and (c) without any Raſures, Interlineation, or cannot. 
ace other Imperfections; and of this the Jury aregggdetermine. | | AR 
View judg- Ig 4 x — 
ed the Deed void, if raſed or interlined in Places material; but now it is left to be tried by a Ju, torn off 
whether it were done before Delivery. Co. Lit. 225. a. 23 
10 Co. 92. But though it be regularly true, that the Deed itſelf muſt be produced, 3 
yet in Caſes of extreme Neceſſity, as where the Deed is (4) burnt, Ee. is Evider 


» page zos the Court will admit a (e) Copy of it to be given in Evidence, (7) or wil 8's, or x 


(d) As where admit it to be proved by Witneſſes. es 
a Deed was ; | | Ep ons Alb — 
burnt by a Fire in the Temple, and a Copy taken by one Gardner of the Temple was allowed to be | 

read as Evidence, although he ſaid he did not examine it by the Original; but that he Wiit % roring t. 
and that it always lay by him as a true Copy. Mod. 4. 2 Keb. 546. 3 Keb. 1, 2, 477. 5 Mod, 
211, 386. 2 Vern. 471, 591, 603. Eq. Ca. Abr. 228. Stra. 401, 526. vie Hard. 323. 1 
But a Copy or Counterpart of a Deed is not ſufficient without other Circumſtances, unleſs in 


2 Stra. 1122. (/) Where the Deed was cancelled by Fraud, by the Perſon in whoſe Cuſtody ® 7 
was ; and this being proved, it was allowed as Evidence. Hetl. 138. Where the Scals 2 5 5 of \ 


£4 


Alſo a Copy of a Record, ſworn to be a true one, may be given in,Evi-. 10Co.g2-3- 


Jence to a Jury, for theſe are Matters of ſo. high a Nature, that they can be 
no otherwiſe proved but by themſelves; and no Razure or Interlineatiohunn, 


ſhall be preſumed ,to be in them ;_ but my Lord Cole ſays, that the ſureſt 


| Way is to have them (a) exemplified under the Great Seal, or at leaſt under (% That Ur 

4 F 4 7 e OS ; n 1 . F : g (a) by 

the Seal of the Court. „ 5 dt Starmtes 
F of 3 E. 6. 


c. © and 13 Eliz. c. 6. Letters Patent may be exempliſted as well as Records of a public Nature; 
but ſor this vide g Co. 52. Page 's Caſe, Co. Lit. 225. 2 Inſt. 282. 8 Co. 8. a. Hard. 118. 


An Office Copy on Stamps duly examined in Evidence, The Witneſs mould read the Copy 
whilſt the Original is read to him, and then the Original, whilſt the Copy is read to him. rp 


If one pleaded to be diſcharged of Tithes by the Pope's Bull or Compo- Winch 70. 
ſition, a Copy of ſuch Bull or Compoſition was not allowed as Evidence, Bret and 
without ſhewing the Bull or Compoſition itſelf. | 8 War. 

It was formerly (5) doubted, whether a Copy from an Inrolment of a (5) 2 Vern. 
ck. Deed, which was inrolled for fafe Cuſtody, was ſufficient Evidence of ſuch 471, 359 
1 Deed, for being recorded for ſafe Cuſtody only, it could not be ſaid to be 


* of ſo authentic a Nature, as a Bargain and Sale inrolled purſuant to the 

* Statute, which makes ſuch Inrolment a Record; ſo that a Copy of it is 

55 good Evidence, without Witneſſes, of the Sealing and Delivery; but it 

"oy ſeems now (e) agreed, that the Inrolment of every fuch Deed is good Evi- (c) x vent. 
15. dence, without particular Circumſtances to ſupport it, as proving that the 296-7). 

rary original Deed was in the Defendant's Cuſtody or Power, or accidentally loſt, MH Dany 


Ec. for the Acknowledgment of the Party in a Court of Record eſtops him ae 


.ord from ſaying, that it was not his Deed, or that it was not duly ſealed and Grant of an 
the delivered. 1 85 | : 5 | * Office, and 
Ma- 'a Copy al- 


lowed to be given in Evidence. Salk. 280 pl. 7. Where a Bargain and Sale inrolled of a Term for 
Years, a Copy of it was given in Evidence. 3 Lev. 387. 8. P. 1 1 


Hence it follows, that a Copy of à Record, or other authentic Writing Skis. 55 
ſworn to be true, may be good Evidence, hut a Copy of a Copy can in no pl. 3. & wide 
Caſe be admitted as Evidence, becauſe ſtill more liable to the Errors and Skin 584. 


mul Miſtakes of the Tranſcriber ; alſo if the C f a C Amir er Heli 

; Miſt | ; the Copy of a Copy were to be admit : 
_ ted, ſo a Copy of ſuch Copy, Sc. which in the End mutt occaſion the ut- 3823 ue 
| Re. moſt Uncertainty. | | 4 3 


Evidence, the Co R is Evidence ; but if the Original is but . Copy, there + of jerk 
cannot be read. Y | : 8 | 7 opy, there a Copy of ſuch Qriginal 


5 


L "% — * 


— 


a off by a little Boy, and admitted in Evidence. Palm. 402.— That a Copy of a Deed ſhewn 
on Counſel for Opinion, is not ſufficient Evidence of the Deed. Mod. 94. Sk n. 205. pl. 2. 8. P. 
*t 10 Mod. 42, 74, 108, 126, 292, 518. Id. Raym. 735. 2 Vern. 471, 591, 603.-——Where 
ine of the Parties has a Deed in his Cuſtody, and refuſes to produce it, the Counterpart may be given 


280 p Wee Keb. 15. Mod. 266. Vern. 408, 452. 2 Vern. 380. How far the Recital of a Deed 
t, Oe. u Evidence thereof, vide 6 Mod. 44. Keb. 12.—An ancient f Deed is good Evidence, without Prove 
or vil Ne Scal on it, Keb. 877.—An original Leaſe could not be produced, being an ancient Leaſe; - 
dag Grandſon of the Leſſor produced a Counterpart found among the Evidences of his Grand- 
Alb mer; this was allowed for Evidence, though there were no ſubſcribing Witneſſes to it; and Juſtice 
ed to be N es faid, he bad ſeen many Deeds in Queen Elizabeth's Lime, without any. Lev. 25.---Where, 
with on on, a Rule of Court was made by Conſent, that a Deed ſhould be given in Evidence, without 
5 Mod g the Execution of it. Sid. 269.{| $2 „ 
0" Forty Years old. Com. Dig. 3 V. 282. (B. 2.) ; oY 
uſtody ® { Modern Deeds are often given in Evidence by Conſent, without Rule of Court, to ſave the Fx- 
als we | 


2 * W roots further with reſpec to Deeds, and the Recital of them, We, Com, 
* 2 V. 282, 283. ä | 
h | On 


+ 


TA TS EE % CH 


Skin. 431. On this Rule it was objected to a Copy of the Book at Doctor: Bo 
unten in2 mont, which was produced in Evidenee to prove ſuch a one to be Fe. 
in Addrew cutor, that it was no Evidence, becauſe it was but a Copy of a Copy, 
Newport's and the Book itſelf ought to be produced, or the Will with the Proba, 
"Caſe. © or a Copy of the Probate ; biit it was held, that it being a Will of Goods, 
Page 309 * the Act of the Court is the Original, and the Will is proved (a) by the 
1 55 5 Act of the Court, before that it is under the Seal, with the Probate; and 
Book * ſo a Copy of the Act of the Court is ſufficient 3 but (5) if it was a Will 
Entering for Lands, there a Copy would not be ſufficient, but they ought to have 
the Adds of the Entry and Book itſelf. 1 e w 5 
the Court | e ia | | | 
of Prerogative was produced and held good Eyidence of Adminiſtration granted to the Par:y; for 
the Court held, that it is the Act of the Court that makes a Man Adminiftrator, and not the 
Letters of Adminiſtration with the Seal of the Court. Lev. 101. Keb. 50g. S. C. (5) That 
a Will exemplified under the Great Seal is not Evidence to a Jury in Ejectment. Comb. 46, 
—[The original Will ought always to be produced, in Queſtions relative to Landi deviſed.] 


1 


„ h _ P by n ? - 


(G) Whether Parol Evidence is to be admitted to 
> * what appears on the Face of a Deed or 
Will. . | | | 


5 Co. 63.a. T ſeems to have been agreed as a General Rule, even before (c) the 
b. Statute of Frauds and Perjuries, that no Parol Evidence could be ad- 
8. Ho. 155. mitted to controul what appeared on the Face of (d) a Deed or Will, not 
| one. * only from the Danger of Perjury but from a (e) Preſumption, that 
(c) For this Whatever the Parties at that Time had in Contemplation, was all reduced 
wide Tit. into Writing. | 
reements. | J | : 

(% As to Records it ſeems a general Rule, that nothing can be admitted, though ſworn by Wit 
neſſes of the beſt Credit, that contradicts them; for being Things of the greateſt Credit, they 
can only be queſtioned by Matters of equal Notoriety with themſelves, Rol. Abr. 757. (% 
Vide Vern. 369. | f FE | 


2 Vern. 98, But this Rule has received a Relaxation, eſpecially in the Courts oſ 
337, 625. Equity, where a Diſtinction has been taken between Evidence, that may 
8 be offered to a Jury, and to inform the Conſcience of the Court, viz. that 
in the firſt Caſe no ſuch Evidence ſhould be admitted, becauſe the Jury 
might be inveigled thereby; but that in the ſecond it could do no Hurt 
becauſe the Court were Judges of the whole Matter, and could diftingui 
what Weight and Streſs ought to be laid on ſuch Evidence. a 
Alſo to aſcertain a Fact, Parol Evidence hath been admitted to explain 
the Intent of the Teſtator; as where the Teſtator kad two Sons both namel 
* John, and he deviſed Lands to his Son Jahn; here Parol Evidence was a6 
mitted, to ſhew which of his Sons he meant; and it being proved, that one 
of his Sons of that Name had been abſent ſeveral Years beyond 8s, 
and that the Teſtator apprehended that he was dead, the Deviſe was he 
good, and that the other ſhould take ; for without ſuch Evidence the Wil 
muſt be void. ö 1 1 

Vern. 366. II has been held, that if 4. purchaſes Lands in the Name of B. that 4 
may be admitted to prove, that he paid the Purchaſe Money, and ſo male 

. it a reſulting Truſt, or Truſt by Implication of Law for himſelt. 
2Vern.5s47. An Entry in the Steward's Book, and Parol Proof, by the Foreman of 
— Jury was admitted as good Evidence, to ſhew that a, Feme Covert _ 


* 


- 


1 Jered her whole Eſtate, altho“ the 
. miſſion thereon was but of a Moifgy. cn [3 „ 
1 Alſo to ouſt an Implication, and rebut an Equity, Parol Evidence has To thiszpur- 
te, bern admitted to explain the Intention of the Teſtator ; as where a Man poſe are the 
ds, deviſes particular Legacies to his Executors, and makes no Diſpoſition of 9 | 
the the Surplus of his Eſtate ; in this Caſe, according to the Notions of the Falte an. . 
nd Courts of Equity, the Executors ſhall be 'only Truſtees for the next of Mu. = | 
Tal * Kin; but to rebut this Equity which ariſes by Implication only, the Exe- *Page 310 
ave cutors have been allowed to prove by Parol Evidence, that the Teſtator de- Chan, Ca. 
bened them the Surplus. 6 8 8 
* and Nerth. 2 Vern. 99. Pring and \Pring. 2 Vern. 648. Lady Granville and Ducheſs of 
2 ger 2 Vern. 736. Batchelor and Sear!, and ſeveral. other Caſes, which vide in Abr. Eg. 280. 
That MPSS 1 OE Gon brotl ve vil ocop Th SO] = vale ws 
8 So where the Earl of Gainſborough made his Will, and thereby deviſed 2Vern-252. 
5 ſereral Legacies, and charged his Real Eſtate with the Payment of them Counteſs 
_ and his Debts, and deviſed his Eſtate, ſo charged, to the Defendant, his 22% . of 
Nephew, and made the Plaintiff, his Wife, Executrix ; and the Bill was _— 75 
to brought to have the Perſonal Eſtate diſcharged from the Debts and Le- Abr. Eq. 
vr gacies, ſuggefiing that the Creditors threatened to come upon and exhauſt 230. 8. C. 
N the Perſonal Eſtate; and that it was the Intent of the Teſtator, that ſhe and affirm- 
ſhould have the Perſonal Eſtate clear to herſelf, and that the Directions for 1 5 
making the Will were ſo; but that, either by the Miſtake or Contrivance 2 1585 
) the of the Perſon who drew the Will, it was not ſo expreſſed; and on Demur- 
oo rer, becauſe no ſuch, Averment could be admitted againſt a Will in 
|, not Writing, the Demurrer was over-ruled z, and it was held by Rawlin/on and 
that Huchins, that though ſuch an Averment could not be. admitted where it was 
Juced to make the Party a Title; yet where it was only to rebut an Equity, as in | 
8 it might. 55 „„ rg as. 
| 80 where J. F. deviſed all his Houſhold Goods, as Woollen, Linen, Abr. Þ 
I Vit Pewter and Braſs whatſoever, except a Trunk under the ja FF 2305 pM 
8 " Window; and the Queſtion was, Whether the Parel Proof of the Ferſon Mich. 1705. 
| who drew the Will Thould be admitted to explain theſe Words; and my ? 1 
Lord Keeper thought it might, notwithſtanding the Statute, of Frauds and —Y 75 
. Perjuries ; for here it neither adds to nor alters the Will, but only explains RY 
ach which of the Meanings ſhall be taken; as in Caſe. of a Deviſe to Son Jabn, | 
A. when the Teſtator had two of the ſame Name; and here the Word ar may be 
e Jur Reſtriction, or if the following be as particular Inſtances, it may not re- 
Hun, firain the Word whatfeever, and he thought the Words imported to carry 
agi Ile Houſhold Goods; and of that Opinion was the Maſter of the Rolls ; 
| * 5 was read according. „ 1 
FE. o where one not of Kin, but a Stranger, was made Executor, and ha 6 
1 2 conſiderable Legacies given him, Seen was decreed by Sir Peter Ka 7 2 
_ a the Mayor's Court, in Favour of the Teſtator's Brothers, that the Sur- ry and 
hat one * ſhould be diſtributed; yet, upon Appeal to the Houſe of Peers, that Buckley, ute 
id Sta N was reverſed, not barel as it ſtood upon the Will, but that Parol = _ ww 
e wy ought to be received in Favour of the Executor's Title, conſiſtent of Lands? 
ne Wü ch the Will; and the Proof being full as to the Teltator's frequent De- 


darations, that his Executor, though a Stranger e 8 
Pug 5 was 8 aeerdingly. co gt Fwy 
ut notwithſtanding theſe Caſes, the Courts have been very unwilling 
to admit of Parol Evi Jeuce in Relation to any Thing that kt any. 5 
7 wil; and it is certain that too much Caution cannot well be $45. and 
= 2 this ie elpecially when, it is conſidered that the Statute of Salk. 234. 
15 and Perjuries, which was made to prevent Perjury, Contraricty of 22 
ONE and Uncertainty, binds the Courts of Equity as well as the Com- where in the 
W Courts ; as alſo that little Regard ought in many Caſes to be had Caſe of Cole 
h 5 | to and Rarwlins 
Su, it is laid 
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8 N ö 8 , 
down by to the Expreſſions of the Teſtator, either before or after the making his 
— > va Will, becauſe poſſibly theſe Ex preſſions might be uſed by him, on Pur⸗ 
Tuftice Ht; Poſe to controul or diſguiſe what he was doing, or to keep the Family quiet, 
| OR or for other ſecret Motives and Inducements which cannot after his Death 
% V ²⁵ 0 ³˙⁰r¹r. ] mid! ̃ . O e 0k 


2 3 f l it x 7 x 33% ho 8 1 * . 55 
be collected from the Words of the Will, and not from his Circumſtances,, or any, Matters A, 
and that to ravel into the Affairs of the Teſtator, would reader Pr operty precarious, and introduce 
5 LEG. LOSE 7 i AP7 oe. 0 IO £34 1 1 
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Uncertainry and Coofulon in the Law far, © 

| Page 317 Hence in a late Cafe in the Houſe of Lords, where the Teſtator de- 
vbifed ſeveral Legacies, and among ſt the Reſt gave conſiderable Legacies to 

Caf. Temp. his two Executors, to whom alſo he deviſed the Surplus of his Eſtate; and 

Talb. 240. there being a Debt of 3000. due by Bond to the Teſtator from one of the 


See 2 Stra. Executors, he inſiſted, that, there being ſufficient Aſſets to ſatisfy all the 


. Legacies, this 30007. ſhould not be brought into the Surplus of the Teſta. 
Brown, 21 tor's Eſtate, but that the ſame was extinguiſhed for his Benefit, by his being 
_ March made Co-Executor ; and that though the Surplus of the Eftate was deviſed 
1734, *n to them both, yet that this Debt could nat be taken to be Part of that 
2 = Surplus, being before extinguiſhed ; and, by the Evidence of the Perſon who 
Tbis Cauſe dre w the Will, fully proved, that this was the Teſtator's Intention; which 
was firſt Evidence, it was urged, ought to be admitted, being only to rebut an 
heard be- Equity, and ouſt an Implication of Law ariſing from the Notions of the 
fore his Courts of Equity, which revives the Debt in theſe Caſes, and gives equal 
11 Benefit to both the Execntors ; but the Lords refuſed going into this Parol 
of the Rolls, Evidence, and decreed that the 3000l. ſhould be taken as Part of the 
who admit- Surplus of the Teſtator's Perſonal Eſtate, which both the Exccutors were 
ted the equally intitled unto ; for though' in ſome Books the Teſtator's making a 
Parol Debtor Executor is faid to be an Extinguiſhment of the Debt, becauſe an 
e Executor cannot ſue himſelf; yet it was never doubted, but that ſuch a 
3 Debt remained Aſſets to ſatisfy other Creditors; alſo it has been, (a) reſolr- 
thereof de- ed to be Aﬀets to ſatisfy Legacies ; and this Devife of the Surplus and Reſi- 
creed, that due of the Teſtator's Eſtate being as much a Legacy, and as well recovera- 
the 3000/.. ble in the Spiritual Court as any particular Legacy, it was but fitting, that 
ſhould not ſince the Courts of Equity claim now a concurrent Juriſdiction with the 
be taken as n 2 . s 5 

Part of the Eccleſiaſtical Courts in Matters of this Nature, that there ſhould be the 
Surplus of ſame Meaſure of Juſtice in both theſe Courts. „ 
w of 3 Eſtate; but that it was extinguiſhed for the Benefit of the Obligee, and according)y 
ordered the Bond to be cancelled; but this Decree was reverſed by my Lord Chancellor, though be 
admitted the Parol Proof to be read, as not thinking the Teſtimony of a ſingle Witneſs, according 
to the Circumſtances of this Caſe, ſufficient to controul what appeared on the Face of the Will. 
(a) For this vide Vely. 160. Plow, 186, a. Co. Lit, 264. 8 Co, 136. a. Cro. Eliz. 373. Hob 


10, Leon, 320, | 
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©. Tie. 6 "AY Lord Cole diſtinguiſhes Preſumptive Proof, by which he ſays Juric 
ERR: M are often induced into, 1.. Violent Preſumption, which amounts to 
+ flena Probatio; as if one be ſtabbed in a Houſe, and a Man is ſeen running 
but of it with a Knife bloody, and none elſe in the Houſe, 2, Preſumpts 
*  Probabilis,' which moves a little. 3. Preſumptio Levis, which moves not 

| at all. = 8 5 | 8 
Co Lit 6. Alſo in Caſe of a Feoffment, if all the Witneſſes to the Deed are dead, 
% Where then a continual and quiet Poſſeſſion for any (4) Length of Time will make 
P „ „„ 


* 


2 "4 
* Ry 0 1 


Ff uueC# © 
flrong or violent Preſumption, which ſtands for Proof; and here the Rule „ 
yy” ex. Auturnitate Temporis ommia pre fumuntur. ſolemniter. ofſe. ala ; alſo Thin . 
the Deed may receive Credit 26 comparing the Seals 
and other Circumſtances, all which'mult be left to the Jury. dit. 
| | | 5 Mod. 117. 


„ 7 2 5115 To 1 645 Een Fe {: | week i Fj 7-2 4 | ET 
Perſons once in Being ſhall be intended ſtill living, if the contrary is not 2 Rol. Rep. 
proved. T XY | 4 13 1 ö ; 461. | {0 


on 
ia7* 


4 Therefore in Ejectments, [LEP great Caution is required in making out a Pedigree, We, not 


to prove the Birth of any Perſon, through whom the Title is not dednced, and Who might be 
Heir, tc, if living; and to be prepared with Proof of the Death of ſuch Perſon, if ſet up by the 
adverſe Party. p C MAS [SL BEERS PW.” 


oF 


8 ; i TSS T6558 . r 1 Vs K 1 
But now by the 19 Car. 2. cab. 6. it is enacted, That if any Perſon 
« or Perſons, for whoſe Life or Lives, Eſtates have been, or ſhall be 


granted, ſhall remain beyond the Seas, or elſewhere abſent themſelves Page 313 


in this Realm, by the Space of ſeven Years together, and no ſufficient and For the 
« evident Proof made of the Life or Lives of fach Perſon or Perſons re- Conſtrue- 
« ſpectively, in any Action commenced for the Recovery of ſuch Tene- er ee 
« ments by the Leſſors or Reverſioners; in every ſuch Caſe the Perſon or 246. ww; 
« Perſons, upon whoſe Life or Lives ſuch Eſtate depended, ſhall be ac- allo the 6 
counted as naturally dead; and in every Action brought for the Recovery 4». c. 18. 
« of the ſaid Tenements by the Leſſors or Reverſioners, their Heirs or Af- ; 
« ſigns, the Judges, before whom ſuch Action ſhall be brought, ſhall  _ 
direct the Jury to give their Verdict, as if the Perſon- ſo remaining be. 
« yond the Seas, or otherwiſe abſenting himfelf, were deud. 
By the 21 Fac. 1. cap. 27. it is enacted, That if any Woman be de- | 


« ſecret Burying, or any other Way, either by herſelf or the Procuring of PH [> 


« was born dead.“ 


EY | Woman a 
pear to have endeavoured to conceal the Death of ſuch Child, there is no need of any Proof, has 
in born alive, or that there were any Signs of Hurt, for it ſhall be taken undeniably, that the 
Child was born alive, and murdered. - ks, © 32.— But where a Woman lay in a Chamber by 
herſelf, and went tö Bed without Pain, and waked in the Night, and knocked for Help, but 
could get none, and was delivered of a Child, and put it in a Trunk, and did not diſcover 
« till the N. ght following, ſhe. was adjudged not to be within the Statute, becauſe the knocked 
lor Help.. Kelynge 32. Neither is a Woman within the Statute, who, having confeſſed herſelf 
with Child before-hand, is aſterwards ſurprized and delivered, no Body being with her; and 
therefore in theſe Caſes it muſt appear by Signs of Hurt, or ſome other Way, that the Child 
Was born alive: Kelynge 33. 2 Hawk, P. C. 438. (2) But there is no Need, in order to 
convict a Woman by Force of this Statute, to draw the Indictment ſpecially, or to conclude it 
wire forwam Statuti; but it is the better way to ſet forth, that the Defendant Infantem Maſculum 
V * parturiit, gui quidem infans Maſculus adtunc & ibidem Vivus exiſtens natus per legts hujus Ru 
daglie ſpurius Juit, Anglice a Baſtard, and then to go on in the ordinary Form, to ſhew that 
murdered him, Mc. contra pacem, Fc. for the Statute doth not make a new Offence, but 
only makes ſuch a Concealment an _ undeniable Evidence of Murder, Kelynge 32. 2 Hawk. 
. C. 438. The Editor recommends to the Reader the humane and judicious Obſervations of 
modern elegant Writer on this Law, See Ohherv. on the Statutes 424, 425. ad. Edit. 
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| EO ſeems in mas to Evidence to be an inconteſtible Rule, that the 
397 Carth, Party, who is to prove-any FaQ, mull fo; it & 8 the en Eridencs the 


284. pl. 4. 


Lg 9- rior Abbey, or not, Dugdale's Monaſtican Anglicanum being produced for 


TAE EE of Ez 


5 *. i. Ly 
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* * 1 » 
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nne * Law i the iaben Proof 
0 of the Thing is capable of. at 


220. in eee 500 50 


Falk. 281. As 3 the Queſtion was, whether the Abbey. de Sentibus was an "FL 
| Evidence was refuſed, becauſe the od wah Records might be had in-the 


1 Augmentation-Office. | 
Rep. 163. So if a Witneſs be to teſtify what ene ſwore on a 8 Trial, the 1 
pl. 152. Record þof ſuck un RING be Ber or :this Baie not to be ad- 8 

mitted, . P 

*. . Tx ser ans may know whe þ4 
to-find them when As anda; of . ban, Hoy: wr: pong 40 wen an It 

TTT 7 a e 8 8855 ST 40 

| 11 | | Was 
8 * 00 2 Of e Pronf ap Evidence, 1 Fer 
Evic 


Mod. 383. Fr ſeems agreed, that what ade bos been. heard to ſay i is no lden ſeve 

= „%% J becauſe the Party was not on Oath: alſo, becauſe the Party, who here 

pl. 37: is affected thereby, had not an Opportunity of  croſs-examining z but Iro 
ſuch Speeches or Diſcourſes may be made uſe of by Way of Inducement 

or Illuſtration of what is properly Evidence. — 


| RD Pity Alſo what a Witneſs hath, been heard to ſay at another Time, may be 


C. 431. given in Evidenee, in order either to invalidate-or confirm the Teſtimony 
= pe? in Court. 1 65 
2 Hawk. P. So what a Perſon accuſed of a Crime: bath been heard to ſay at another 
©. 43 Time, may be ae in Evidence at his Trial, either for him or r again 


8 6 
* FO 1 —_— ah * * a. he 


Dr „ „ ** * * 


0 Or the Party's Confeſſion. 


But for this F HE Confeſſion of the Defendant himſelf, whether taken on an Err 
idea Hawk. —_— before Juſtices of the Peace, in Purſuance of 1 & 2 P. & 
97 C. 429. M. c . or of 2 & 3 P. & M. cap. 10. upon a Bailment or Commit. 
74 or 8 or taken by the Common Law on an Examination befor 
Magiſtrate for Treaſon or other Crime, or ſpoken in private Diſcoure, 

er been allowed to be given in Evidence againſt che Party, but not 


By 


Le 7 - 
But wherever a Man's Confeflion is made uſe of againſt him, it muſt be 
taken altogether, and not by Parcels L 8 175 


4 | | | - 
L If ſuch Confeſſion can be uſed, if extorted by Threats, or optained by Promiſe of Favour ? 
he - o : 

3 (M) Def Similicude of Hands, 

5 T is obſervable (a) that this, with other Circumſtances in (3) Aernes („) 1 Hawk, 

4 | Sidney's Caſe, was ruled to be good Evidence of his having written a P. C. 431. 
ol Paper charged againſt him as an Overt-act of High Treaſon : Yet in the ſec. 15. 
5 Trial of the (e) ſeven Biſhops, the Court was divided in Opinion, whether 91.3 Star. 
ad Similitude of Hands was Evidence of the Defendants having ſigned the be 10 8 
5 Paper charged againſt them as a Libel, and the Parliament having declared 226, Al 

an Opinion in the (4) Reverſal of Algernon Sidney's Attainder, that Com- () 3 Stat. 
"AR pariſon of Hands is no Evidence of a Man's Hand - writing in criminal Caſes: Tri. 762 to 
oo, It ſcems to have been generally holden (e) ſince that Time, that it is not 767. * 

5 Evidence in any criminal Caſe, whether capital or not capital. | _ : 15 * 
3 5 og TOWNS private 
_ Ads. (e) See 3 Stat. Tri. 892, 893. 4 Vol. 271, 272. and Francia's Trial. Compariſon of Hands 

was held not to be good Evidence in Treaſon, unleſs the Papers were found in the Cuſtody of the 
Perſon himſelf, and not of another. Skin. 579. 12 Mod. 72. Ld. Raym. 40. S. C. and per Curiam, 
it is not ſufficient for the original Foundation of an Attainder, but may be well uſed as circumſtantial 

: Evidence, if the Fact be otherwiſe proved, as in my Lord Preſlon's Caſe, his attempting to go with 
ence, ſeveral treaſonable Pa into France, and principally where they were found on his Perſon ; | but 
who here, ſince they were found elſewhere, to convict on a Similitude of Hands, was to run into the 
but krror of Colonel Siduey's Caſe. 12 Mod. 72. | Fo ge 
* be 5 . | 
mony * 6 5 F Wong | 

(J) Whether the Depoſitions of Witneſſes in another page gie 
. Cauſe map be given in Evidence. 
| Epoſitions cannot be given in Evidence againſt any Perſon who was not Hardr. 22, 
Party to the Suit ; and the Reaſon is, becauſe he had not Liberty 472. 
— MW c-cxamine the Witneſſes; and it is againſt natural Juſtice that a Buab.50-pl. 
par ſhould be concluded in a Cauſe to which he never was a arty. ape gt 2 
: T7, 3 5 15 Wer : ; : <1 A ; 7 9 
Mod. 229. Carth. 181. Gilb. Evid, 62. Prec. Ch. 212. Theo. Evid. 30. 12 Vin. Abr. x13. 
n Ex+ 4, 47. Vern. 413. pl. 390. Eq. Caſ. Abr. 227. pl.3. Ark. Rep. 204. / But if a Witneſs 
0 , . P N 90 | £4 P ; . 
P. examined in Chancery, you may read, without an Order, any other Depoſitions of the ſame Per. 
ommit- in the Spiritual Court, or elſewhere, in any other Cauſe, ſo as you make uſe of them only to con- 
' before oat the Evidence he then gives. * Moſely 118, 188. F | 
ſcourſe, : 3 45 7 * . | 
but not bh 
_ But ; 
Vow, II. Z I ICOM. 


Articles of the Church of England, that Perſon, which by open Denunciation of the Church is o 
ightly cut off from the Unity of the Church, and excommunicated, ought to be taken by the whole þ* 
Multicude of the Faithful as an Heathen and Publican, until he be openly reconciled by Penance, and be 


received into the Church by a judge that hath Authority thereunto, Gib. Cod, 109 5- b. ſe was $1 
uſed by way of 'Putiiſhment only for great and heinous Crimes, according to the Rule in the Agi if 


matio Legum, fol. 80. Non debet excommunicatio Minutis in ualictis wverſari, fed ad horribilium Criminum ure 
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citatem admovenda eſt, in quibus Ecclefia e emer infamiam ſflinet, vel i 4 lis evertaiur Ke gin, vl ju. 
quod boni mores Per vertuntur. Rut now the frequent Uſe of Excommunication is in Caſes of Contu- 
macy, for not appearing or diſobey ing of Sentences, though in the fmalleſt Matters, and thoſe uit. cot 
times of a Civil Nature, which is one of the principal Means N a Conzemipt upon it, and iſſy 
yet is the only Way which the Spiritual Court hath'to enforce Obedience. Gib. Cod. 1095. thi 
| | 9 5 5 | dis 
Excommunication is divided into the Greater and Leſſer; the Greater 
excludes a Man from the Communion of the Faithful as well as of the RN 
Sacraments ; the Leſſer excludes a Man from the Communion of the 83. 55 
craments only; but they both equally diſable the Perſon from bringing any 
5 | 1 ct 
Under this Head we ſhall cohſider, exp 
ee bel banal = ©) 
(A) Ju what Caſes. the Spiritual Court map properly WY © 
_* _ erfommuneatre. 315. n uncer 
() In what Caſes. a Perſon, ſhall be, ſaid, to be ipb f «= 
facto excommunicated, 36. | EP 
(C) By whom Extommunication is to be pronounced wes 
„and certified. 318, 1 
D) What. Jucovyeniencies. and Diſahilities, it lays the | 
Party excommunicated. under; aud herein of his Du; o be 
ability to bzing any Aaion. 319. e faftic 
(E) Df the Proceedings on the Writ of Excommunic- Bt + ts 
tion capiendo, both at Common Law, and by Uirtu = 4 
of the Statute 5 Eliz. c. 23. 320. DT 80 
(F) Of Abſolving and Aſoiling a Perſon extommum ig / 
rate. 25. N | I 5010 
Teh Teach 
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EXCOMMUNICA/T1 ON. 


(a) Jn what Caſes the Spiritual Court map properly *page3r5 
of! extommunttatee. 9 


— 


T ſeems agreed, that wherever the Spiritual Court hath JuriſdiQion in Rol. Abr. 
any (a) Caufe, and the 1 refuſes to appear to their Citation, or after mw 68 
dane, bring ansehe to obey their Decpe, tha be may be he. 


excommunicated. | | ciently the 
3 F a | | King s Te- 

nants who held in Capite, and whoſe Attendance was neceſſary on the Perſon of the King, could not 

he excommunicated. 2 Inſt. 63 1. Gibſ. Cod. T 102. That a Biſhop, or other Peer of Parlia- 


ment, may be excommunicated. 7 Mod. 56, Ce. The Biſhop of Se. David's Caſe. 


| Alſo it ſeems, that at Common Law, the Significavit of an Excommuni- Salk. 293. pl. 
cation might be upon a general Cauſe, as Propter Contumaciam, or De non 1.350. pl. 2. 
parendis Mandatis Eccles; but now by the 5 Elix. c. 23. the Cauſe muſt 75 8 | 
be ſet forth in the Writ De excommunicato capiendo itſelf, becauſe by that PE LON» 


Gibſ. Cod. 
Statute the Writ is made returnable in B. R. which would be to no Purpoſe, a; 


if the Cauſe were not ſet forth in the Writ, fo as to enable the Court to 
judge thereof. | . ae Eg i D, 

But it was always holden, that the Biſhop's Certificate fignifying the Ex- 14H.4.14.b. 
communication into Chancery, on which the, Writ of Excommunicato capiends Rol. Abr, 
iſſued, ought to compriſe the particular Cauſe of the Excommunication ; fy 83. 
that the Court might (6) judge whether it were a Matter within their Jurif- (% And 
diction, or not. : D ry „ therefore 

Ho 1 3 . 95 the Court of 
Chancery, for any Defe& in the Certificate, uſed to grant a Superſedeas ; but before the 5 Eliz. c. 23. 
there were no Piſcharges in F. R. on Excommunicato capiendo, but where a Man was excommunicated 
pending a Prohibition. Salk. 293. pl. 1. : 1 


If the Excommunication appears to have been by an Archdeacon of a Rol. Abr. 
peculiar or limited Juriſdiction, it ought to appear by the Certificate, either 884. 
expreſsly or by Implication, that the Matter thereof aroſe (c) within his ee 1 
% Juriſdiction; otherwile it ĩs void. | | 3 Rol. Rep. 

” ; . 8 ; i ; HY I 74. 8. EE 
(c) The Defendant was taken upon a Capias Excommunicatum, and becauſe it was not mentioned in the 
Senificavit, that he lived in that Dioceſe at the Time of the Excommunication, it was adjudged to be 
uacertain, and the Party was difcharged. Moor 467. Beauniont's Caſe. Show. Rep. 17. S. C. cited. 
Codb. 19 . S. P. /d The Defendant was taken upon a Capias Excom', and the Sipnificavit was, that 
he was excommunicated for not anſwering Articles; but it was not ſhewn what theſe Articles were; 
and it was adjudged ill. Rol. Rep. 136. Fox's Caſe. If a Man is excommunicated for an Of- 
len e,. which is pardoned by a general Pardon, and this being ſhewn to the Biſhop, he notwithſtanding , 
reluſes to abſolve him, an Action on the Caſe lieth againſt him. 12 Co. 76. | 


4 


If the Excommunication in a Writ of Excommunicato capiendo is recited Salk. 293. 
to be pro quibuſdam cauſis Subftraionis decimarum five aliorum jurium Eccle- Pl. 1. The 
fafticorum-; this is too uncertain, for the Alia Jur might be ſuch Matters 2 _ 
a were out of their Juriſtliction, and they ought to ſhew the Matter was raed ee 
within their Juriſdiction ; for of that the King's Courts are to be Judges, 2 4 Ne- 
and not they themſelves. turn toa 


So where in a Writ of EZxcommunicate capiendo, the Recital of the Signjf Habeas Cor- 
cavit was, that he was excommunicated-for not paying the Coſts in quodam 1", 
regctio puerorum educationis five inſtructionit fine aliqua licentia in ea parte prius of 2 2 h 
deenta; and the Writ was quaſhed for Incertainty, becauſe it might be a @ecrv. Hill. 
caching to fence or dance, and not Letters. JJ / 


e ; © There 203 


3 


E Xx COMMUNICATION. 
There was a Preſentment in the Spiritual Court of the Biſhop of E. 


| STS: againſt the Defendant for teaching School + in Cambridge without a Licence, 


and 25 by the Churchwardens of the Pariſn; whereupon, as the Way was there, a 


Citation was fixed up at the Church-Door, for the Defendant to come in 
page 316 and anſwer the Charge of the Preſentment; but he, being a Diſſenter, and 
| not coming to Church, had no Notice of the Citation; and for his con. 
tempt in not coming, he was excommunicated ;| whereupon he applied to 
the Biſhop to get himſelf aſſoiled, for that it was a Writing Shool he taught, 
and ſo not within the Biſhop's Juriſdiction; but the Court refuſed to aff] 
him, unleſs he would put in Caution to anſwer ſuch Articles, and abide by 
ſuch Sentence, as they ſhould make thereupon; which he was adviſed not 
to do, becauſe that would be owning their Juriſdiction, and concludin;; 
himſelf to abide by their Sentence, and thereupon he moved for a Prohihi. 
tion, and had it, with a Special Clauſe to aſſoil him. Mr. Page moved for 
the Prohibition, and infiſted, that they could not excommunicate any one 
for a contempt, without ſhewing that the Matter itſelf was within their Ju- 
riſdiction; and as they could not excommunicate for the original Matter, 
if it were not within their Juriſdiction, ſo neither could they for a contempt 
to a Citation upon that Matter; and cited 8 Co. 68. Trollop's Caſe, Dodirr 
and Student. 12 Co. 77. 14 H. 4. 14. 5 Co. 23. And he ſaid, by 
_ theſe Books it appears, that, if the Biſhop refuſed to aſſoil bim, an Action 
on the Caſe would lie againſt him; but now a-Days, a Prohibition was 
thought the better Way; and he ſaid, this Preſentment being only for 
Teaching School, they could not come after with Articles, and charge him 
with any other Matter, as a Writing-School, Latin-School, or other par- 
ticular School; which the Court agreed, and ſaid it was ike a Preſentment 
by a Grand Jury here, which cannot be altered or changed by Articles af. 
ter; and as the Grand Jury are upon their Oath, ſo are the Churchwardens 
there; and ſaid, that when Articles are given in againſt any one, the Cita- 
tion ought to be founded upon that; but when it wo 


though Serjeant Parker ſaid, he thought this Preſentment to be only in the 
Nature of a Summons, and that it was neceſſary Articles ſhould be drawn 

up againſt him after, to charge upon the particulars ; but the Prohibition 

with the ſaid Clauſe was granted. f | | 
None ſhall keep a School-Maſter, or teach School, without the Biſhop's Licence. 


23 El. c. 1. f. 6 
& 7. I Jac. I. c. 4. Lg, 13 & 14 Car, 2. c. 4. 1.11, 7 


| + For the Cauſes in which an Excommunicato eapiendo may be awarded on the Statute, wide Stat. 5 | 


Eliz. c. 23. . 13. 2% 325. 


* 


(B) Jn what Caſes a Perſon ſhall be ſaid to be ipſo facto 


EX excommunicated, 
(a) For the N ſeveral (a) Ade of Parliament, Offenders of ſeveral Kinds are made 
Cauſes of to incur the Puniſhment of Excommunication ip/o fafo. is 
Excommu- | 


nication 45% foto, according to the Conſtitutions and Canons Eccleſiaſtical of the Church of EN 


And to this Purpoſe it is enaQted by 6 E. 6. cap. 4. . That if any Per 
66 ſon whatſoever ſhall, by Words only, quarr , chide or brawl, In 
| | | | 20 cu 


| | was by Preſentment, that 
Was a Charge and a Citation itſelf, and cannot be after altered by Articles ; 


to 


e ſmite or lay any violent Hands upon any other, either in any Church or 


 « Church-yard, that then #/o fado every Perſon fo offending ſhall be 


4 by his own Confeſſion, or by two lawful Witneſſes before Jultices of Aſ- 


- 


EX COMMUNICATION 


« Church or Church-Yard, that then it ſhall be lawful unto the Ordinary 
« of the Place where the ſame Offence ſhall be done, and proved by two 
« [awful Witneſſes, to ſuſpend every Perſon ſo offending, that is to fay, if 
« he bea Layman ab r Eccigſiæ; and if he be a Clerk, from the Mi- 
« niftration of his Office for ſo long Time as the ſame Ordinary ſhall by his 
« Diſcretion think meet and convenient, according to the Fault.” en 
And it is further enacted by the ſaid Statute, That if any Perſon ſhall 


oy 


«© deemed excommunicate, and be excluded from the Fellowſhip and Com- 
« pany of Chriſt's Congregation,” 0 i TT 
And it is further enacted by the ſaid Statute, That if any Perſon ſhall » 
« maliciouſly ſtrike any Perſon with any Weapon, in any Church or Church- 
« yard, or ſhall draw any Weapon in any Church or Chureh-yard, | to the 
« Intent to ſtrike another with the ſame Weapon, that then every Perſon 
« ſo offending, and thereof being convicted by Verdict of twelve Men, or 


Page 317 


« ſize, Juſtices of Oyer and Terminer, or Juſtices of Peace in their Seſſions, 
„by Force of this AQ, ſhall be adjudged by the ſame Jultices, before 
« whom ſuch Perſon ſhall be convicted, to have one of his Ears cut off, &c. 
« and beſides that, every ſuch Perſon to be and ſtand %% facto excommu- 
« nicated, as aforeſaid.” . „ | 3 


/ 


In the Conſtruction hereof the following Opinions have been holden: | 

1. That the Statute extends as well to Cathedral as Parochial Churches Gro, Eliz. 
and Church- yards. i 1 1 5 53 67 $3 % ö 

That notwithſtanding the Words of the Statute be expreſſed, That he Dyer 275. 
who ſmites another in the Church, &c. ſhall % fafo be deemed excom- pl. 48. 
municate ; yet there ought either to be a precedent: Conviction at Law, ro. Jac. 461 
which muſt be tranſmitted to the Ordinary, or elſe the Excommunication Lit. Rep. 
muſt be declared in the Spiritual Court, upon a proper Proof of the Of- 2 86. 
fence there; for it is implied in every Penal Law, that no one ſhall incur Cro. Eliz. 
the Penalty thereof, till he be found guilty upon a lawful Trial; alſo it 919. 
muſt be intended, in the Conſtruction of this Statute, that the Excom- Vent. 146. 
munication ought to appear judicially ; for otherwiſe there could be no e 
Abſolution. 8 8 i 

That when the Proceedings for the Offences againſt this Statute are in Oro. Iac. 464 
the Spiritual Court, Coſts may be given pro expenſis litit, hut not pro Hetl.86.8.P. 

5 e 

That he who ſtrikes another in a Church, c. can no ay excuſe himſelf, Oro. Jae. 367 


by ſhewing that the other aſſaulted him.“ Ka . C88, 
| : Ek ies, 271. 
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Se. gu, If Self-defence is not lawful, in every Place, againſt a groundleſs Aſſault? See what 
(lere ſays in his Oration pro Milo, f. 4. Eft enim buc, judices, non ſeripta, ſed neta lex ; quam non didi- 
«mus accepimus, legimus, verum ex natura ipſa arripuimus, baiſimus expreſſimus; ad quam non dofti, ſe! 
foi ; non inſlituti, ſed imbuti ſumus : ut 5 1k noſtra in aliquas inſidias, ſi in vim, ſi in tela aut latronum, 
aut inimicorum incidiſſet ; omnis Bongſia ratio efſet expediende ſalutir. Silent enim lages inter arma, nec ſe en- 
ſpeftari jubent, cum ei qui exſpefare velit, ante injuſla poena luenda ſit, quam juſta repetenda. fi porſapi- 
euer, et quodammodo tacite, dat ipſa lex poteflatem defendi ; &c. 1 | 


That (a) Churchwardens who whip Boys for playing in the Church, or Saund. 13. 
pull off the Hats of thoſe who obſtinately . to take them off them- Hau ver. 
(hes, or gently lay their Hands on thoſe who diſturb the Performance of P =. 5 
ay Part of Divine Service, and turn them out of the Church, are not on oy ag 
"thin the Meaning of the Statute. EY Sid. 301. 

5 ä 8 5 == Mod. 168. 
| 8. C. (a) Or perhaps private Perſons. 2 Hawk. P. C. 135. 


That 


* 
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Penballo's ſon; for being laid to be contra formam Statuti, the Jury cannot inquire of 


- Latch176. before what Juſtices the Conviction was, that the Court may know where to 


Hetl, x76. 2. That if after ſuch a Plea it be certified, that the Plaintiff hath con. 


Act rendered himſelf incapable. of 


3Lev: 333, 3: That it muſt appear, either from the Coneiction itſelf or by prope 
Co | 


; ART ge e Os 


EXCOMMUNICATLON: ” 


© .\That/if the Proceeding be in the Temporal Courts, by Way of Iniia. 
Cro. Eliz. ment, for drawing a Weapon in the Church, &c. and it conclude cara 
231. formam Statuti, it mult be laid to be, with an Intent to ſtrike ſuch a Per. 


. 648. any other Offence, than that which comes within the Deſcription of the 
Doug. 441. V nes res bart AG ee 
4 Leon. 49. Ney 171. 8. C. 


Cro. Eliz. That in an Indictment upon this Statute, for ſtriking in the Church, in 
464. order to bring the Offender within the latter Clauſe of the Statute, which 

ſubjects him to the Loſs of an Ear, Qc. it muſt be ſhewn that the Striking 
Dalton's Was with a Weapon. J)) N 
Juſtice, cap... So it hath been holden that if a Man takes up a Stone in the Churchyard 
23. fel. 49. and offer to throw it at another, or having a Hatchet or Ax in his Hand 
faid to have gffer to ſtrike another therewith, that this is not an Offence within this Part 
den by dns of the Statute; for theſe are not ſuch Weapons as may properly be ſaid to 
Juſtices. be drawn, as a Sword, Dagger, Sc. e 
Comp. Incumb. 347. cited. FFF 


3 Keb. 803. Alſo two Perſons committed to Priſon by certain Juftices of the Peace 
Rex ver. for diſturbing a Minifter in his Office, were difcharged upon a Habeas Cor. 
Nicol and pus, by the Court of King's Bench, för that their Commitment was too ge. 


Robins, ; £ 3 

Comp. In- feral, not ſhewifig wherein they diſturbed, but only that they per * apertum / 
9 Foal fachen diſtürbed, c. not ſhewing the particular Fact whereby they did 

S. C. cited. diſturb, viz. by Brawling, Fighting, or otherwiſe, there being ſeveral Pu- I 
Page 318 niſhments to each; but the Court bound them to their good Behaviour for it 


By the 3 Fac. 1. cap. 5. per. 11 and 12, it is enacted, That every Po- pt 

t piſh Recuſant convid ſhall Rand to all Intents and Purpoſes diſabled, as 0 

e à Perſon lawfully excommunicated, and as if ſuch Perſon had been fo de- 

_ . © nounced and excommunicated according to the Laws of this Realm, un- 

« til he or ſhe ſhall conform, &c. and that every Perſon ſued by ſuch Perſon 

& ſo diſabled, may plead; the ſame in diſabling of ſuch Plaintiff, as if he or 

e ſhe were excommunicated by Sentence in the Eecleſiaſtical Court, except 

tc the Action of ſuch Recuſant do concern ſome Hereditament or Leaſe, 

« which is not to be ſeiſed into the King's Hands, by Force of ſome Lav 
“ concerning Recuſancy.“ | | | 5 


. in the Expoſition hereof it hath been holden. | 
Noy 89. 1. That a Plea in Diſability, purſuant to this Statute, ought to ſhew 


3Lev-333-4 ſend for a Certificate thereof, if it be denied : and that the Record itſcl}, 
or at leaſt a Certificate thereof, ought immediately to be produced. 


formed, and thereupon the Defendant be ordered to plead in Chief, and 
then the Plaintiff relapſe and he convict again, the Defendant cannot plead 
the ſame in Diſability a ſecond Time.F  _ + 


+ Why not in the Nature of a Plea, after the laſt Ga e if the Plaintiff hath by his ow 


Averments, that the Plaintiff is convicted of Popiſh Recuſancy, becauſe "0 
_ Recuſants, except Popiſh ones, are within the ſaid Clauſe ; but this is ſuffi 
ciently ſet forth, by alledging, that the Plaintiff being Pupalit Recuſum wii 
indicted and convicted ſecumdum formam Statuti, Sc. 


Alle 


* 


| ſhew 
ere to 
itſelf, 


con. 
„ and 


plead 
45 own 


[ 
uſe no 
s ſufſi 
ns was 


Alle 


EXC OMMUNI AT iO N. 


Allo it is holden; by (2) ſome, that all Popiſh Recuſants convict may beta) 2 Bald: 
taken up by the Writ De, Lxcommunicalo capiends, and that they are not to be 185. 
admitted as competent Witneſſes in any Cauſe ; but by (5) Hawkins, this 
ſcems to be a Con eee ; for in as much as.this, like all other 
Penal Statutes, onght in, be: e ſtrictly, and the Words thereof are 
no more than that ſuch Perſon ſhall ſtand difabled, c. as Perſons lawfully 
excommunicate, Cc. and t 'P 


he P urport thereof may be fully ſatisfied by the | 
Diſability to bring any Action; it ſeems to be too rigorous to carry them 
farther. | 


By the 25 E. I. cap. 4. it is enacted, . That all Archbiſhops and Bi- gue for this 


« ſhops ſhall pronounce the Sentence of Excommunication againſt all thoſe vige Gibſ. 


« that by Word, Deed or Counſel, do contrary to the Charters of Magna Cod. 1098. 


« Charta, or that in any Point break or undo them; ; and that the Taid 
« Curſes be twice a Year denounced and publiſhed by the Pilates afore- 


.« ſaid.” 


* 
0 


— 0 — 


(c) By whom Excommunication is to be pronounted and 


Ta Sentence of Excommunication can only be pronounced by the gz, _ 
Biſhop, or other Perſon in Holy Orders, being a Mafter ef Arts at e 
lealt ; alfo the Prieſt's Name pronouneing ſych Sentence is to be exprefſed **. 
iu the Iuſtrument iſſuing under Seal out of the Court. CV 
* Excommunication mult be certified by the Biſhop of the Dioceſe, whoſe * Page 319 
proper Subject the Party is, and cannot be certified by his Commillary or Co. Li 
Official; the Reaſon whereof, according to the (4) Civilians, is, becauſe no 133. 


* 


berlon inferior to a Bimop can call in che Secular Arti, by the Laws of the Rob Abr. 


Church; but m Lord d, Cole aſſigus the Realon of it to be, hecauſe no ()L _ 
Certificate of Exeottimitnicativa by any thall diſable one, but the Certifi- Th. gh 
cate of him to whom the Court may write to abſulve the Party excom- I, Gibſ, . 
municated. | AR ö e Cod. 1097 
| (4)8Co. 68. 


But the Vicar General, Epiſcopo in remolir azente, or the Guardian of the Co. Lit. 
Spiritualties, vacaute ſee; may do it, le) either by direct Certificate, that 2 as. 
the Perſon is Excommunicate, or by Letters Tellimonial, reciting the 0 Via 2 
Entry thereof in the Regiſter, and atteſtiug that ſuch Entry is there 223. 
found. : | ORE | 3 Keb. 60, 

So a Parſon excommunicated by a Commiſſary, Official or Archdeacon, 8 Co. 63. 
who derive their Juriſdiction from the Bishop, may be certified excommu- Rot. Abc. 
nicated by the Biſhop bimfelf. | IRIS, 


Alſo the Biſhop, after Election, thougli before Conſecration, may certify 142: 
Excommunication. © : | = Re a 
In Times of Popery, Excommengement certified by the Pope, or De- Rol. Ur. 
legates commiſſioned by him, did not diſable the Plaintiff to ſue, Oc. be- 883. 
125 BY Courts had no Perſun to whom they could write to have him 
aoued., = 

The Court will not receive the Certificate of Excommunication of one 8 Cv. 63; 
Bilbop from another, becauſe they muſt have the Certificate from the Bi- 
bop whoſe proper Subject he was ; and he might have him aſſoiled by his 
own Ordinary, after the firſt Certificate to the Biſhop. 


N 


6) Hawk. 
P. C. 23. ; 
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EXCOMMUNICATION. , 


Bro. Zxcom. Nor will they receive a Certificate of a Biſhop deceaſed, becauſe he may 


pag fland aſſoiled by the preſent Ordinary that now is, after the Deceaſe of the 
. Biſhop who has certified ; and the Court will not (4) receive any Certificate 
883. but from ſuch Perſon to whom they can write to affoil. 

8 Co. 63. The Certificate ought to be directed, either to the Court, or at leaf 


() Rol. Abr. Uni 2 §. Matris Ecelgſiæ filiis, aud (e) ought to contain the Day of the 


883. Excommunication. 


— : ; 4 6 
a 0 x 8 rn *— 


D) What Inconbenienties and Diſabilities it laps the 
Party excommunicated under; and Herein ok his Di: 
ability to bzing anp Aaion. 8 


* 


Gibt. Cod. A Perſon excommunicated is thereby diſabled to {f) be a Witneſs in any 


435.1096-7 Cauſe, cannot be Attorney or Procurator for another, is to be turn- 
But ed out of Church by the Church-Wardens, and not to be allowed Chril. 


ſuch a Per- tian Burial. 


ſon is inti- 1 . „ 
_ to the Benefit of Clergy. Bro. Clergy 20.— And may contract Marriage. Godolph. Repert. 
20, : ; ky 


9 E. 4.36. Alſo an excommunicate Perſon is diſabled to ſue or commence any Afton 
Co.Lit.133. but ſuch Diſability cannot be pleaded (g) after, a general Imparlance, for 
vo he thereby the Defendant admits bim a good Plaintiff, _ 

ol. Abr. 4 | TEM 
$83. () Placita Gen. 10. Latch 179. Lutw. 19. | 
*Page320 Allo when Excommunication is pleaded, the Biſhop's Letter under his 
Lit. Seal, witneſſing the Excommunication, muſt be ſhewn ; and though the 
28 hs + Plaintiff cannot deny the Plea, yet the Writ ſhall not abate, but the De. 
Co 113. fendant eat inde fine die, becauſe the Plaintiff, upon producing his Letters of 


3 Lev. 208, Abſolution, ſhall have a Reſummons or Re- attachment. 


240. If in an Appeal of Murder, &c. the Defendant pleads Excommunication 
3 Alliſe, pl. in the Plaintiff in Diſability, the Appellee ſhall be bailed until the Plaintif 
22 * 5 purchaſes Letters of Abſolution, and then he muſt plead in Chief; for if 
© han: - the Defendant ſhould be kept in Priſon till the Plaintiff be abſolved, he 
= 6 _ be a Priſoner for Life. 1 „ 
43 E. 3. 13. xcommunication is a good Plea to an Executor or Adminiſtrator, tho 
Co. Lit. 134. they ſue in auter droit, for an excommunicate Perſon is excluded from the 
heol. 11. Body of the Church, and incapable to lay out the Goods of the Deceaſed 
to pious Uſes; alſo it is one of the Effects of Excommunication, that be 
cannot be a Procurator or Attorney for any other Perſon, and therefore 
cannot repreſent the Deceaſed. | þ 1 

12 Co. Gt. Excommunication is no Plea on a Qui tam, becauſe it is for Example; 
and the Statute having given the Informer an Ability to ſue, and not ex- 
| one excommunicated Perſons from the Liberty of informing, he 1s en. 

abled to ſue by the Statute, notwithſtanding the Cenſures of the Church. 
28 E. 3. 91. When a Prohibition is brought againſt the Biſhop, and he pleads Excom- 
munication againſt the Plaintiff and in the Excommunication there is 10 
Cauſe of ſuch Ex communication ſhewn ; this is no good Plea, for in ſuch 
Caſe it will be intended, that the Excommunication was for endeavour; 
to hinder the Biſhop's Proceeding, by Application to the Temporal 5 52 

| | Fo a 


* 


„ 


CY "v 


* 


ourt; 
Aud 


E X COMMUNICATION. 


and if ſuch Excommunication were allowed, it would deſtroy all Prohibi- 
tions, and the Plea of Excommunication in this Caſe is Exceptio ejuſdem rei © 
a , ] I rn 
If an Action be brought by the Bailiffs aud Commonalty of a Corpora- 30 E. 3. Is. 
tion, the Defendant ſhall not plead Excommunication in the Bailiffs, be- Co. Lit. 134. 
cauſe they ſue as a Corporation, and a Corporation cannot be excluded from 
the Communion of the viſible Church. RT 
When Excommunication is pleaded in the Plaintiff, he ſhall not reply, Bro. Ea 


that he has appealed from the Sentence, for the Sentence is in Force until munication 3. 
it is repealed ; and whillt it is in Force, he cannot appear in any of the 3 Bulſt. 72, 


Courts of Jultice, but he may reply, be is abſolved ; for then his Diſability e 


| Placita Gen 
is taken away. | 10, 72. 


a. 4 "A * OE” as FER 


hin | Be 
- * * 


(E) Ok the Pzoceedings on the Writ of Brest nien 
capiendo, both at Common Law and by Uirtue of the 
Statute 5 Eliz. c. 2% Mn Os 


TT is ſaid, that the Writ De excommunicato capiendo is a Liberty or Privi- Gibſ. Cod. 


lege peculiar to the Church of England, above all the Realms in Chriſ. 1102. cited 
tendom ; for though the Aſſiſtance of the Secular Arm hath ever been af- from Dr. Ce- 
forded to the Church in moſt other Chriſtian Countries as well as this, yet“ . 
in no Inſtance is it perhaps fo ſurely and ſo effectually reached out, as the 
Execution of this Writ, which is (a) Debitum Fuſtitiæ, and not made to (a) But in 
depend upon the Pleaſure of the Prince. | | 2 luſt. 623, 


| oF 631, It is 
expreſoly ſaid, that Breve Regis de ex c unicato capiendo de gratia Regis procedit. 


»The Writ of Excommunicato capiendo iſſues out of Chancery, and is Page 32 
founded on the Biſhop's Certificate, ſignifying the Excommunication, and Fitz. N. R. 
at Common Law was only returnable into that Court; ſo that for any Un- £47 
2 or Defect in the Writ, the Party could only be diſcharged in 1 1 

ancery. 5 | 1 oY 

But now by the 5 Eliz. cap. 23. intituled, An Ad for the due Execution of 
the Writ De excommunicato capiendo, reciting, „For as much as divers 
« Perſons offending in many great Crimes and Oſlences, appertaining merely 
* to the Juriſdiction and Determination of the Eccleſiaſtical Courts and 
Judges of this Realm, are many Times unpunithed for Lack and Want 


of the good and due Execution of the Writ De excommunicato capiendo, 


directed to the Sheriff of any County, for the Taking and Apprehend- 
* ing of any ſuch Offenders, the great Abuſe whereof, as it ſhould ſeem, 
* hath grown, for that the ſaid Writ is not returnable in any Court that 
„might have the Judgment of the well cxecuting and ſerying the ſaid 
« Writ, according to the Contents thereof; but hitherto hath been left 
* only to the Diſcretion of the Sheriffs and their Deputies, by whoſe Ne- 
* gligence and Defaults for the moſt part the ſaid Writ is not executed upon 
* the Offenders as it out to be, by Resſon whereof ſuch Offenders he great- 
8 ly incouraged to continue their ſinful and criminous Life, much to the 
* Diſpleaſure of Almighty God, and to the great Coutempt of the Ec- 
* cliaſtical Laws of this Realm. | FFF 

1 2. Wherefore, it is enacted, That every Writ of Fxcommunicato 
* cofiendo, that ſhail be granted and awarded out of the High Court of 

oY Ne: e 8: + Chancery 


fol. 8. 
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and openly _ 


ö Cowp. 665 » 60 


Fg 


EX COMMUNIOGAT TON. 


Chancery againſt any Perſon or Perſons within the Realm 1 England 
4 ſhall be made in the Time of 4677, ang rebiraakle gore the Queen 
« Highneſs, her Heirs and Succeſſors, in the Court commonly called the 
© Kite Bench, in the Term next after the Tefte of the Tame Writ, aig 
_ A 2a Vrit thall be made to contain, at the lealt, Twenty Days be- 
« tween the Te/te and the Return thereof; and after the Fine Writ ſhall be 
& To made and ſcaled, that then the Taid Writ, ſhall be forthwith brought 
„ into the {aid Court of King's Bench, and there, in the Preſence of the 


; £ [IN 


That the 4d Juſtices, ſhall be opened pad La) delirenes. of, 61. Record to the Sheriff o 


1 other Officer, to whom the rving and Execution thereof ſhall apper- 
pe 's 477 & tain, or to his or their Deputy or Deputies ; and if afterwards it ſhall or 
herein be © may appear to the Jaſtices of the ſame Court for the Time being, that 


obſer ved, the ſame Writ ſo delivered of Record be not duly returned before them 


and that the (c at the Day of the Return thereof, or that any other Default or Negli- 
Writ muſt « cence hath been uſed or had in the not well ſerving and executing of the 
be brought 44 Pig Writ, that then the Jullices of the ſaid Court ſhall and may, by 
delivered in Authority of this AR, aſſeſs ſuch Amercement upon the ſaid Sheriff or 
Court. 4 other Officer, in whom: ſuch Default ſhall appear, as to the *Diſcretion 
* Page 322 of the ſaid Juſtices ſhall be thought meet and convenient; which Amerce- 
Doug. 667. “ ment ſo aſſeſſed ſhall be eſtreated into the Court of Exchequer as other 
Amercements have been uſed. CC WESG- "oe "B07 8 


227. 
Cro. Jac. 5 


(5) That the Writ muſt be inrolled and delivered to the Sheriff in convenient Time. Cro. Car. 583. 
Packer's Caſe. Vent. 338. S. P. and the Priſoner may be diſcharged on Motion as well as by Plead- 
ing this Matter at the Return of the Habeas Corpus, & wide Sid. 285. But where for ſuch a Fault 
the Court refiiſed to diſcharge the Priſoners, or to bail them, becauſe they were dangerous Perſons, 
and refuſed to take the Oath of Allegiance, vide Sid. 165. —Alio upon the Conſtructioij of this Clauſe 
of the-Statute, it hath been holden. x. That one taken on a Writ of Extommilkicato capiendo cannot 
come into B. R. but by Habeas Corpus; and if he be brought in before the Writ is returnable, he ſhall 
not be allowed to plead, or move to quaſh the Writ. 2. The Writ of Excommunicato capiends recites 
the Significavit which is in Chancery, but the Writ is brought into B. N. and is inrolled there before it 
goes to the Sheriff, which Inrolment is to inform the Court, that at the Return of the Excommunicat 
capiendo they may award farther Proceſs, as the Caſe requires. 3. If by tue Recital of the Significvit 


it appears, that there was no Cauſe for the Writ, the Court of King's Bench may quaſh it, and the 


Court of Chancery cannot, though the Significavit be there. Salk; 294. pl. 3. 


6 3. It is further enacted, That the Sheriff, or other Officer, to whom 
„ ſuch Writ of Zxcommunicato capiendo, or other Proceſs by Virtue of thi 
„Act, ſhall be directed ſhall not in any wiſe be compelled to bring the 
«© Body of ſuch Perſon or Perſons as ſhall be named in the ſaid Writ or 
1 Proceſs into the ſaid Court of King's Bench, at the Day of the Return 
« thereof, but ſhall only return the ſame Writ and Proceſs thither, wit! 
« Declaration briefly, how and in what Manner he hath ferved and executed 
« the ſame, to the Intent that thereupon the ſaid Juſtices may then fur 
4% ther proceed, according to the Tenor and Effect of this preſent AR. 
„4. And if the Sheriff or other Officer, to whom the Execution of the 
« ſaid Writ ſhall fo appertain, do or ſhall return, that the Party or Parti 
« named in the ſaid Writ cannot be found within his Bailiwick, that then 
0 the ſaid Juſtices of the King's Bench for the Time being, upon evcr) 
% ſuch Return, ſliall award one Writ of Capias againſt the ſaid Perſon or 
% Perfons named in the ſaid Writ of Excommunicato capiendo, returnable in 
« the ſame Court in the Term-time, two Months at leaſt next after the 
* Tefte thereof, with a Proclamation to be contained within the ſaid Wri 
of Captas, that the Sheriff, or other Officers, to whom the ſaid Writ ſhall 
be directed in the full County-court, or ee at the General Aſſiſcs ot 
SGaol-Delivery to be holden within the ſaid County, or at a narter-Scl- 
« ſions to be holden before the Juſtices of the Peace within the ſald count!) 


* ſhall make open Proclamation, ten Days at leaſt before the Return, the 
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| © Proclamation as was contained in the firſt Capias, and a Pain of 200. to 
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EX COMMUNICATION | 


« the Party or Parties named in the {aid Writ ſhall, within fix Days next 

« after ſuch Proclamation, yield his or their Body or Bodies to the Priſon 

« of the ſaid Sheriff, or other ſuch Officer, there to remain as a Priſoner, 

« according to the Tenor or Effect of the firſt Writ . Excommunicato ca- 

« piendo, upon Pain of Forfeiture, of ten Pounds; and thereupon. after ſuch 

« Proclamation had, and the ſaid fix Days paſt and expired, then the ſaid © 
« Sheriff or other Officer, to whom the ſaid Capias ſhall be directed, ſhall 

« make return of the ſame Writ of Capias into the ſaid Court of the 

« King's Bench of all that he hath done in the Execution thereof, and 

„ whether the Party named in the ſaid Writ have yielded his Body to 

« Priſon, or not. © fa ani 'h 1 

5. And if upon the Return of the ſaid Sheriff it ſhall appear, that the 

« Parry or Parties named in the ſaid Writ of Capiar, or any of them, have 

« not yielded their Bodies to the Gaol and Priſon of the ſaid Sheriff, or 

« other Officer, according to the Effect of the ſame Proclamation, that 

« then every ſuch Perſon, that ſo ſhall make Default, ſhall, for every ſuch _ 

« Default, (a) forfeit to the Queen's Highneſs, her Heirs and Succeſſors, (a) This 
« ten Pounds, which ſhall likewiſe be eſtreated by the ſaid Juſtices into Statute 


doth not 


« the ſaid Court of Exchequer, in ſuch Manner and Form as Fines and take awa 
« Amercements there taxed and aſſeſſed are uſed to be. or affect . 
Excommuni- 


cato capiendo at Common Law but in the particular Caſes therein mentioned gives a greater Penalty 
to enforce it; and therefore the Writ doth, not only iſſue upon Excommunication in any other Caſes, 
but (as hath been often adjudged) though a Capies with Proclamations and Penalties go forth in a 
Matter not within this Statute, and the Perſo'i is thereupon! impriſoned, and prays to be diſcharged, 
becauſe the Matter for which he was excommunicated (though of a Spiritual Nature) is not within 
this Statute, yet nothing ſhall be diſcharged but the Penalties, and (without any new Writ obtained) 
the Excommunication and Impriſonment may remain as at Commgn Law, and not be diſcharged 
but by Abſolution in due Form. Gibſ. Cod. 1106. but for this vide Cro. Car. 197, 199. Rol. 
Abr. 175. Jon. 226, Latch r74, 204. 2 Jon. 89. Show. 17, 3 Mod. 42-3. Skin. 176. pl. 6. 
Vern. 24. Salk. 294. pl. 4. 7 Mod, 56, 117. Ld. Raym. 619. 2 Ld. Raym. 790, 817. Will. 
Rep. 435. pl. 123. 3 Will. Rep. 55. Stra. 43. Salk. 134, 130, 294, pl. 3. 8 Mod. 58. Stra. 
76, 265, 413. 2 Stra. 946, 1067, 1189. | | 


« 6. And thereupon the ſaid Juſtices of the King's Bench ſhall alſo 
* award forth one other Writ of Capias againſt the ſaid Perſon or Per- | 
« * ſons, that ſo ſhall be returned to have made Default, with ſuch like *Page323 


be mentioned in the ſaid ſecond Writ and Proclamation ; and the Sheriff 
Hor other Officer, to whom the ſaid ſecond Writ of  Capias ſhall be ſo 
directed, ſhall ſerve and execute the ſaid Writ in ſuch like Manner and 
Form, as before is expreſſed, for the ſcrving and executing of the faid © " 
* firſt Writ of Capias ; and if the Sheriff or other Officer ſhall return upon 
the ſaid ſecond Capias, that he hath made the Proclamation according to 
* the Tenor and Effect of the ſame Writ, and that the Party hath not 
© yielded his Body to Priſon, according to the Tenor of the ſaid Proclama- 
tion, that then the ſaid Party that fo ſhall make Default, ſhall, for ſuch 
bis Contempt and Default, forfeit to the Queen's Highneſs, her Heirs 
and Suceeſſors, the Sum of twenty Pounds, which ſaid Sum of twenty 
6 Pounds, the ſaid Juſtices of the King's Bench for the Time being ſhall 
* likewiſe cauſe to be eſtreated into the ſaid Court of Exchequer, in Man- 
ner and Form aforeſaid. - | | : 
_ © 7. And then the ſaid Juſtices ſhall kkewiſe award one other Writ of Ca- 
: fras againſt the faid Party, with fuch hke Proclamation and Pain of For- 
; feiture, as was contained in the ſaid ſecond Writ of Capias, aud the She- 
” nff or other Officer, to whom the faid third Writ of Capias ſhall be ſo 
: directed, ſhall ſerve and execute the ſaid third Writ of Capias, in fuch 
l like Manner and Form as before in this Act is expreſſed and declared, 
fr the ſerving and executing of th: ſaid f rſt and ſecond Writs f C pias ; 
| TS «. aa} 


EXCOMMUNICATION 


« and if the Sheriff or the Officer, to whom the Execution of the (zi, 


third Writ ſhall appertain, do make return of the ſaid third Writ of 

« Capias, that the Party upon ſuch Proclamation hath not yielded his Body 

« to Priſon. according to the Tenor thereof, that then every fuch Party, 

« for every ſuch Contempt and Default, ſhall likewiſe forfeit to the Queen's 

« Majeſty, her Heirs and Succeſſors, other 207. which Sum of 20), ſhall 

. © likewiſe be eſtreated into tlie faid Court of Exchequer, in Manner and 

Form aforeſaid ;' and thereupon the ſaid Juſtices of the King's Bench ſhall 

4c likewiſe award forth one other Writ of Capias againft the {aid Party, with 

« like Proclamation. and like Pain of Forfeiture of 201. and that alſo the 

& ſaid Juſtices ſhall have Authority by this Act infinitely to award ſuch 

« Proceſs, with ſuch like Proclamation and Pain of Forfeiture of 20l. 28 

« 1s before limited againſt the ſaid Party that ſo ſhall make Default in yield 

« ing his Body to the Priſon of the Sheriff, until ſuch Time as by the Re- 

« turn of ſome of the ſaid Writs before the ſaid Juſtices it thall and may 

tc appear, that the ſaid Party hath yielded himſelf to the Cuſtody of the ſaid 

“ Sheriff or other Officer, according to the Tenor of the ſaid Proclama - 

& tion, and that the Party, upon every Default and Contempt by him made 

& againſt the Proclamation of any of the ſaid Writs ſo infinitely to he award- 

« ed againſt him, ſhall incur like Pain and Forfeiture of 200. which ſhall 

0 likewiſe be eſtreated in Manner and Form aforeſaid. 

8. And be it further enacted, by the Authority aforeſaid, That 

„ when any Perſon or Perſons ſhall yield his or their Body or Bodies to the 

« Hands of the Sheriff or other Officer, upon any of the ſaid Writs of 

«© Capiat, that then the ſame Party or Parties, that ſhall ſo yield themſelves, 

| « ſhall remain in the Priſon and Cuſtody of the ſaid Sheriff, or other Officer, 

(a) By the without (a) Bail, Baſton, or Mainprize, in ſuch like Manner and Form 

I E. 3. c. 8. 4 to all Intents and Purpoſes, as he or they ſhould or ought to have done, 

E 2x wh if he or they had been apprehended and taken upon the ſaid Writ of 

cate, taken Excommunicato Capiendo.” ok e 
at the Re- | | abs 

queſt of the Biſhop, are expreſsly held to be irrepleviſable ; but it hath been held, that the Court of 

King's Bench may, as well before as ſince this Statute, bail a Perſon taken upon Fxcommunicate 


capiendo. Bulſt. 122.——But where the Court refuſed in ſuch a Caſe to bail the Biſhop of &. 
David's. vide 7 Mod. 61. 555 | 8 


Page za 9. And that if any Sheriff, or other Officer, by whom the ſaid Writ 


“ of Capias, or any of them, ſhall be returned, as is aforeſaid, do make 
4 « an untrue Return upon any of the ſaid Writs, that the Party named in 
- the ſaid Writ hath not yielded his Body upon the ſaid Proclamations, or 
« any of them, where indeed the Party did yield himſclf according to 
t the Effect of the ſame, that then every ſuch Sheriff, or other Officer, 
& for every ſuch falſe and untrue Return, ſhall forfeit to the Party grieved 
'« and damnified by ſuch falſe Return, the Sum of 401. for the which Sum 
« of 40l. the ſaid Party grieved ſhall have his Recovery and due Remedy 
« by Action of Debt, Bill, Plaint or Information, in any of the Queen's 
s Courts of Record, in which Action, Bill, Plaint or Information, no 
«« Efſoign, Protection, or Wager of Law, ſhall be admitted or allowed for 
& the Party Defendant. | h | 
10. Saving and reſerving to all Archbiſhops and Biſhops, and all 
others, having Authority to certify any Perſon excommunicated, and 
« like Authority to accept and receive the Submiſſion and Satisfaction ef 
1 the ſaid Perſon ſo excommunicated in Manner and Form heretofore uſed, 
and him to abſolve and releaſe, and the ſame to ſignify, as heretofore 
« it hath been accuſtomed, to the Queen's Majeſty, her Heirs and Suc- 
_ «© ceſſors, into the High Court of Chancery, and thereupon to have ſuch 
« Writs for the Deliverance of the ſaid Perſon ſo abſolved and releaſed 


e from the Sheriff's Cuſtody or Priſon, as heretofore they or avy of wm 
| 40 , 


** 


EX COMMUNICATION. 


| « had, or of Right ought or might have had; any Thing in this preſent 
if «- Statute ſpecified or contained to the contrary hereof in any wiſe notwith- 
| « -Fananor  E e | ; 4 
N «11, Provided always, that in Wales, the Counties Palatine of Lancaſter, 
3 « Cheſter, Durham, and Ely, and in the Cinque Ports, being Juriſdictions 
ll « and Places exempt, where the Queen's Majeſty's Writ doth not run, 
fi and Proceſs of Capias from thence not returnable into the ſaid Court of 
ll « the King's Bench, after any Signzficavit, being of Record in the ſaid 
h Court of Chancery, the Tenor of ſuch Significavit by Mittimus ſhall be 
ie « ſent to ſuch of the ſaid Head Officers of the ſaid Country of Wales, © 
h « Counties Palatine and Places exempt, within whoſe Offices, Charge or 
as « Juriſdition, the Offenders ſhall be reſiant, that is to ſay, to the Chancellor 
l « or Chamberlain for the ſaid Counties Palatine of Lancaſter and Cheſter, 
e- « and for the Cinque Ports to the Lord Warden of the ſame, and for Hale 
Ny « and Ely, and the County Palatine of Durham, to the Chief Juſtice or Juſtices 
id « there ; and thereupon every of the ſaid Juſtices and Officers, to whom ſuch 
a» « Tenor of Significavit with Mittimus ſhall be directed and delivered, ſhall, 
de « by virtue of this Eſtatute, have Power and Authority to make like Proceſs 
d- « to the inferior Officer and Officers to whom the Execution of Proceſs 
all « there doth appertain, returnable before the Juſtices there, at their next 


« Seſſions or Court, two Months at the leaſt after the Te/te of every ſuch 
« Proceſs; ſo always as in every Degree they ſhall proceed in their Sef- 
« ſions and Courts againſt the Offenders, as the Juſtices of the ſaid Court 
« of King's Bench are limited, by the Tenor of this Act, in Term-times 
« to do and execute. : _ 7 - | | 
« 12, Provided alſo, and be it enacted, that any Perſon, at the Time of 
« any Proceſs of Capias aforementioned awarded, being in Priſon, or out 
« of this Realm, in the Parts beyond the Sea, or within Age, or of non ſane 
„ Memorie, or Woman covert, ſhall not incur any of the Pains or Forfei- 
« tures aforementioned, which ſhall grow by any Return or Default hap- 
« pening during ſuch Time of Nonage, Impriſonment being beyond Sea, 
or Non ſane Memorie; and that by virtue of this Statute, the Party 
« grieved may plead every fuch Cauſe or Matter in Bar of and upon the 
*« Diſtreſs or other Proceſs, that ſhall be made for Levying of any of the 
ſaid Pains or Forfeitures. 8 55 | K 
« * 13. And that if the Offender, againſt whom any ſuch Writ of Excom- page 325 
** municato capiendo ſhall be awarded, ſhall not in the ſame Writ of Excom-' 
unicato capiendo have a ſufficient and lawful (a) Addition, according to (,) That if 
* the Form of the Eſtatute of (3) Primo of Henry the Fifth, in Caſes the Party 
* of certain Suits, whereupon Proceſs of Exigent are to be awarded, or if excommu- 
in the Significarit it be not contained, that the Excommunication doth nicated has 
proceed upon ſome Cauſe or Contempt of ſome original Matter of Here- => Kat at 
* ſy, or refuling to have his or their Child baptized, or to receive the Ho- he may pg 
h Communion, as it is now commonly uſed to be received in the Church diſcharged 
of England, or to come to Divine Service now commonly uſed in the on Motion. 
* ſaid Church of England, or Error in Matters of Religion, or Doctrine Salk. 294. 
* now received and allowed in the ſaid Chureh of England, Incontinency, hg R 
„ Uſury, Simony, Perjury in the Eccleſiaſtical Court, or Idolatry, that 16.—. Bin 
* then all aud every Pains and Forfeitures limited againſt ſuch Perſons where the 
* excommunicate by this Statute, by Reaſon of ſuch Writ of Excommuni- Parties 
* cato capienda, wanting ſufficient Addition, or of ſuch Significavit wanting Were named 


+ 


* all the Cauſes aforementioned, ſhall be utterly void in Law, and by — GD. 
„Way of Plea to be allowed to the Party grie ved.“ Gent. K. F. 
| | | | 7. | 14. And Yeoman, 
1 de Paroch. 


& D, this was held well, though it was objected, that the Addition of the Pariſh ſhould refer to him 

only who was laſt mentioned. 3 Mod. 42, 43. The King and Barns, Skin. 176. pl. 6. S. C. adjudged. 

his Statute (1 JI. 5. c. 5.) enaRts that in every original Writ of Actions Perſonal, Appeal“ 
| 1 and 


N 8 I 


EXCOMMUNICATION. 


& 14. And if the Addition ſhall be with a Nuper of the Place, then in 
« every ſuch Caſe, at the Awarding of the firſt Capias with Proclamation, 
&« according to the Form mentioned, one Writ of Proclamation without 
< any Pain expreſſed ſhall be awarded into the County, where the Offender 
6 ſhall be moſt commonly reſiant at the Time of the Awarding the ſaid 
4 firſt Capiat, with Pain, in the ſame Writ of Proclamation, to be returu- 
i ahle the Day of the Return of the ſaid firſt Capias, with Pain; and Pro. 
« clamation thereupon, at ſome one ſuch Time and Court as is preſeribed 
« for the Proclamation, upon the faid firſt Capias, with Pain; and if ſuch 
« Proclamation be not made in the County where the Offender ſhall be moſt 
«commonly reſiant, in ſueh Caſes of Additions of Nuper, that then ſuch 
6 Offender ſhall ſuſtain no Pain or Forfeiture by Virtue of this Statute, for 
« not yielding his or her Body according to the Tenor aforementioned; 
«© any Thing before ſpecified, and to the contrary hereof in any wiſc 
«© notwithſtanding.” _ : | : 
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(F) Df abſolving and affoiling a Perfon extommu⸗ : 


- — 2 


| 2 Inſt. 623. P. a Perſon be unjuſtly excommunicated, that is, if he be excommuni- 

| 12 Co. 76. J cated for Matter of which the Spiritual Court hath not Conuſance, and 
= vide the 9 he is taken on a Writ of Excommunicato capiendo, the Party grieved ſhal 
. cap. 7. (a) Writ out of Chancery to the Sheriff, to deliver him out of 


(%) For this have a 
vide F. N. B. © TON. 
141. | | ED | 
Sid. 232, So if the Spiritual Court proceeds inverſo ordine, as if they refuſe a Copy 
of rhe Libel, tc. a Prohibition ſhall go, with a Clauſe to abſolve and de- 

liver the Party injured. | 5 = | 
*Page326 * Alſo if a Man be excommunicated, and offers to obey and perform the 
2 luft. 623. Sentence, and the Biſhop refuſeth to accept it, and to aſſoil him, he 
ſhall have a Writ to the Biſhop, 8 him, upon Performance of the 
Sentence to aſſoil him, Cc. and the Reaſon thereof is, for that by the 
Excommunication the Party is diſabled to ſue any Action, or to have ay 
Remedy for any Wrong done unto him, fo long as he ſhall remain excon- 
municate ; and alſo the Party grieved may have his Action upon his Calc 
againſt the Biſhop;- in like Manner as he may when the Biſhop doth en- 
communicate him for a Matter which belongeth not to Eccleſiaſtical Com- 
So - = alſo the Biſhop in thoſe Caſes may be indicted at the Suit of the 

| ing. | 9 
| Gibſ. Codex. But if the Excommunication be for a juſt Cauſe, the Party muſt make 
1110. preſent Satisfaction before he can be abſolved, or he muſt put in Caution, 
| that he will hereafter perform that which the Biſhop ſhall reaſonably and 2c. 
cording to Law-injoin him; which Caution, in the Civil Law, is of oy 
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and 1ndifments in which the Exigent ſhall be awarded in the Names of che Defendants in ſu 
original Writs, Appeals and Indictments, Additions ſhall be made of their Eſtate or Degree © 
ug and the Towns, Hamlets or Places, and the Countics where they were or be cont 


2 c 


EX©OMMUNICATION.: 
Sorts. I. (a) Fidejufſoria, as, when a Man bindeth himſelf with Sureties to (e) This 
form ſomewhat. 2. Pignoratio or realis Cautio, as when a Man en geth Method of 
Goods, or r mortgagenh Lands for the Performance. 3. Furatoria, when the rag. Cau- 
Party, who is to perform any Thing, taketh a e ON to do it; held bing + 
which laſt is now the moſt . tn Method. | againſt 


311 f 
Pulft. -122.—But was afterwards on great Debate held t to TE 4 and that the Biſhop having 3 
ducretionary Power herein, it was as much in his Option to take Caution * Obligation, as by 


either of e two other Methods. 2 Lev. 36. Raym. 235. 


If after a perſon ĩ is excommunicated, there comes a cl Act of Par- Darke 
don, which pardons all Contempts, 8 it ſeems that 87 DEER is taken a or 
away e any formal Abſolution, + „ 


Cro. Jac. 


. 213. 8 Co. 68. . 227 215 5 1 Term Rep. 10g. 


* As to the Method of ee Relief for a Perſon taken on this Writ, ſee. the ſame laid down | 
and the Subject fully treated of i in Þriti iſo SON P · 1 9 


| | ments, 3 39. 
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A) Df the Nature of Execution, an! d what Things 
were liable theteto bp the Common Law, 328. 
(B) Df the Judgment on which 8 is to be 
taben out; and hezein ok ane and 
Statutes which are in the Nature of Judg⸗ 
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1. Of the Nature of Redkpntidites at a Law, 
and on the 23 H. 8. c. 6. fc. and of the Statute Mer- 
chant and Staple. 330. 

2. Of the ſeveral Proceſſes. on theſe Securities when for- 
feited, in atone to a full Execution. 333. | 
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And therein, : 


3; Of the Manner of Expcution, on. he A at 
Common Law, and wherein it differs from the. Same, : 
Ke, 3 068 uber 5. 3% | 
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Page 327 *2. Mt what Time Execution 1 be granted on each of 
them. 335. 

3. Who ſball have Execution on them, as. the Perſon al. 


Jer. 335 
+; Againſt whom Execution may 1 5 granted. 337. 


3. What Things are bound by them, and are liable to be 
extended for the Satisfaction of them. 
4. What Proviſion the Law has made for Tenant by 
Statute Merchant, &c. in caſe of Eviction. 341. 
5. The ſeveral Ways of Vacating ani Diſcharging 
thoſe Statutes, | and this either before or after þ Exe. 
cution. 342. „ | 


(C) Of the ſeveral Kinds of judicial Writs wed lie 
after Judgment. 348. | 


| And herein, 


1. Of the Form, Teſte, and Return of ſuch Writs. 
348. 1 

2. Of the Elegit. 349. 

3. Of the Capias ad Satisfaciendum. 3 51 15 

4. Of the Fieri facias and Levari facias. 351. 


5. Of the Habere Jacias ſeiſinam and Poſſe * 3 53. 


(D) Where the Party ſhall be concluded by the Eleaion 
| of one of them, and what further Remedy he has 
when he hath. not received intire Satisfaction on. his 
* . 3 and this either againſt the Party or 

eri 


53 
(E) Df the er and Jurildiaion ok the Court ouf 


of which the Execution iſſues; and herein of the 
Panner of Executing a Judgment where the Record 

den 
Court, 356. 

(F) Who we intitled unto, and map ſue out En⸗ 
tution. 356. 

(G) Ok the 'Perſons againf whom Execution map be 
ſued out. 358. 


And herein, 1 


1. Of ſuing Execution where there are feveral Paris 
concerned. 358. 

a. Of ſuing out Execution agninſt the Heir and Exe 
cutor. 359. 


3. Of ſuing out Execution _ Infants, 3 59- ot 
4o 


00 45 what Time 8 map be ſued out; and 
00 To what Time the Execution ſhall Have Re⸗ 


0 Oer the king's. Precedeney in Executions. 365. 


e in all Caſes to be favoured, . Caurter 194. 


"px E Ur 1 0 N. 


ws Of ſuing out Meet againſt a Feme Covert, 95 
8 „ 

x of ſuing out Execution. againſt privileged Per- 
ons-. 360. i 

6. Of B+ our Execution hae a Clerk in Holy 


* 


herein of the Necefſitp of a Scire facias. 261. 


lation, lo as to avoid any Alienation bp the 
Partn, and berem ok the Statute of Frauds, 
363. 


*(L) Of the proper Officer to do Execution ; and*Page 328 
herein of the Preceding and ſucceeding Sheriff, 
366. 

(M) Of the Damier: of competing bim to do Ex: | 
etutſon; and Herein of the Party” 8 [Remedy again 
him kor Neglea ok his Duty. 366. 

(N) Ok the Sheriff's Authoritu in doing Exetution; 
aud herein of breaking Doors, &c. 367. 

(0) Ok the Otkente ok Hindring or obifruging. an 
Execution, 368. 

(p) Ok the Party's Remedn when there Hath been nl 
an irregular Execution, and How the ſame is to. be 1 "nj 
let alide. 569. bi 

(Q) To what Ht hs1l be reſtored when ſuch! erro⸗ 
neous. N is let ative, * $70. 


4) Of the Nature of SE and 1 25 Things —_ 


were liabie thereto by the Common Law, f 


Neeution ! is the obtaining the actual no of a Thing recovered by Co. Lit. 
Judgment of Law, aud (2) is called the Life of the Law, __ there- 284. 3 


(a) Execcutis 

| ef fruftus, 

is gc, Lb. Co. Lit. 289. 5 Co. 8. — lt Uſers des en defi which continues only 
Judgment is given, and ee a Releaſe of all Actions i is OY no W * an Execution. 

Li. 289. 2 Nol. Abr. 404. : | 5 


Aud here it will be —.— to conſider what hin 5 are liable to 99 85 Hob. 60. 
* at 122 Law i in Ferloasl,, * ; and re 


3. Co. 12. b. 
eve find * en 2.0% 2 


the © s Caſe; 


Vol. 1 


* 


VVV 


Cr. Jac. 450. the annual Profits of the Land as they aroſe, and the Goods and Chat. 
Piow. 440. tels of the Debtor; for neither his Body nor Lands were affected by Re. 
EBay cognizances or Judgments for Debt or Damages, except as herein after 
%%%/§öé > LPG HOLT TOTS e 
e The Reaſon why the Common Law ſubjected only the Perſonal Ef. 
2 Rol. Abr. tate to the Payment of Debts, ſeems to be, for that it was only a Chat. 
47 2. tel that was lent, and therefore the Chattels of the Debtor were liable 
Plow. 440. Only to pay it; and formerly Men truſted one another no further than | 
3 Co. 11. they had viſible Chattels to anſwer the Debt ; the Lands were not liable, 
2 luſt. 19. becauſe they were obliged to anſwer the Duties to the Feudal Lord; and 
a new Tenant could not be forced upon him without his Conſent in the 
Alienation, and the Perſon was not liable, becauſe that was obliged by 
the Tenure to ſerve the King in the Wars, and at Home the ſeveral 
Lords, according to the diſtinct Natures of . Tenure; but though this 
Law was well framed for a Nation bred to Wars, which were to extend 
their Fame and Power by Arms, yet it was no Ways calculated to the 
Circumſtances and Conſtitution of a Trading People, whoſe Power and 
Credit riſe and fall in Proportion to the Increaſe or Decay of Trade; 
therefore, in ſuch a Nation, Laws ought to be ſo contrived and framed, az 
Page 329 to invite Foreigners to trade with us, and bring their Commodities to us, 
| and the great Encouragement to this will be to allow them all poſſible Se. 
curity in their Contracts and Dealings; and the Way to that will be to 
ſubject all the Effect of the Debtor, whether in Lands or Chattels, and 
his Perfon too, to ſatisfy the Creditor; for otherwiſe it would be in the 
Power of every bad Man, by converting his Chattels into Land, to defraud 
his Creditor, and againft all Reaſon and Equity enjoy the Profits of that 
Land which he purchaſed with another's Money; aud accordingly we find, 
that towards the Reign of Ed. 1. when Magna Charta had given the Te- 25 
nants a Power of Alienation, without acquainting their Lords, if they le 
enough ta anſwer the Duties of their 'Penure, they began to ſubject the 
Land to anfwer the Debts in Trade; and as they grew more and more A 
a trading People, it was thought reaſonable that the Perſon ſhould be 


liable, that a cloſe Conſinement might oblige him the ſooner to ſatif 5 

his Creditors, as alſo make him the more wary how he contractel Wet, 

Debts, without the Proſpe& of a competent Fund or Provifion to difchary: p 5 

them. : | 7h | re 

Plow. 441. But even at Common Law we find, that the King, by his Prerogative, 5 ( 

3 Co. 11. might have Execution of Body, Goods and Lands, but till under this Re- 15 A 
ſtriction, that the Land was not extendible while the Chattels were ſufficient 426 

N aud the Debtor ready to anſwer the Debt. . ie 
c.. 12. 2. Alſo in Caſe of a private Perſon, the Land was liable to Execution, % W 
14 Cr.Jac.450. in an Action of Debt againſt an Heir upon an Obligation made by his At- 3 tl 
Pow. 441. ceſtor; if the Plaintiff had Judgment, the Law diſpenſed with the forma " : t 

Rules, rather than the Creditor, who fairly made out his Demands, ſhou« 7 


be without a Remedy, and therefore gave the Lands deſcended, in E. 
ecutiun, to anſwer the Debt; for ſince the Common Law allowed te 
Action of Debt againſt the Heir, the Creditor could have no Benefit bj ore th 
the Action, unleſs he were permitted to haye Execution of the Lands wluch 
* _._. deſcended to the Heir. : | | 
Rol. Abr. So if A. had granted for him and his Heirs, to B. and his Heirs, ſci 
885 8 Rent out of his Lands, in this Caſe the Heirs, being comprehended in the 
lob. 58. Coutract, are bound to make good the Grant as Me as they have Aﬀet 
Dyer 344-b. by Deſcent from the Grantor; and this was allowed at Common Las 
CLI. 144. becauſe the Grantee of the Rent had the Land originally in View for I 
; Security; and by the Grant itſelf, having it in his Power to diſtrain ud 
Land for the Rent, it was equal to the Heir, whether the Land _ 
; | ra? 


— 


E „ H U UT FHN 


anſwer the Rent by PDiſtreſs, or by an Execution upon a Judgment in a. 
Writ fl A ꝗ 8 5712 TOE ST On 
Thus ſtood the Common Law till the Statute of Aden Burnel, * and Hob. 6. 
the Security of Merchants and Encouragement of Trade, and ſubjected „„ 
not only the Goods and Perſons, but the Land likewiſe of the Debtor, ” | 
into whoſe Hands ſoever they came after the Statute acknowledged. | 
Allo in the ſame Year and Reign the Zlegit was given; and by this (9) 


deliver to him all the Chattels of the Debtor, ſaving only his Oxen and Beaſts called the 


by of his Plough, and the one-half of his Land, until the Debt be levied upon 8 3 
ral u reaſonable Price or Extent. Rn AR | 2 394-5 
hs The 25 Ed. 3. cap. 17. ſubjected the Perſon of the Debtor, and gave the %% Pal 
nd Capias al ſulisfuciend. in Debt, Petinue, Fe. in the Caſe of a common Sher. 144. 
the Perſon. ” | | 
and | 
de ; | = 5 
- — —— —[＋ꝑ UX 
| Us, | WE ERS | 1 ö | | 8 
oy 8 (B) Ok the Judgment on which Execution is to be „page 33e 
5 taken aut; and hextin ok Recoguizances and Sta⸗ 
| the tutes which qre in Nature of Judgments; And 
ravd therein, „ Ce 0 | 
that N | 77 
my 1, Of the Nature af Regagnizances at Common Law, and on the 23 H. 8. 
| > c. 6. Cc. and of the Statute Merchant and Staple. - 
a AN Obligation by Matter of Record is a Writing obligatory acknow- 
14 be A ledged before a Judge, or other Otlicer having Authority for that 
catch Purpoſe, aud inrolied ia a Court of Record ; and of this there are two 
4 a0 Hocts, die. Recogutizances or Statutes. de C1 ts ty hh 
1 The Original of the Acknowledgment. of Obligations in Courts of 
charg Record ſeems to be, that there might be no Occalion to have the Trouble 
po ad Charge of the Proving, which was formerly in the Manner of Contract- | 
1 Re ig more cxpeatiye than at preſent 3 for formerly the Perſons under the his Co. Lit. 6. 
cent Tiflibus were joined to the Jury who tried the Cauſe, and the Creditgr was Sh 
obliged by Proceſs to bring them in to join them to the Jury, which Form, 

= a my Lord Cole has obſerved, made great Delay in the Progecdings; to 
l lave this Expence, the Ackyowledgment was made ig Courts of Juſtice, ; 
 formif and then the Court atteſting the Deed, there needed no Proceeding or 
qhoull ! nal to make it evident. 5 N’ • ! | 
zn Ex lhe ſiyſt of theſe Securities is the Recognizance at Common Lav, which Bro. Recog- 
«<a ue o more than an Obligation on Record, and may be acknowledged be- nizance 20. 
oft u de the ſeveral Judges out of Term, and in any Part of Zugland, and may ee, 
1 ab entered on Record, as well out as in Term; ſo the (3) Chancellor or , 88 


Kceper may take Recognizances and award Execution, or hold Plea of (5) But if a 
| „ Scire Perſon en- 

3 | __ . ters into'a 

eguizance to the Chancellor for a Debt due to himſelf, it is a void Recognizance; for the 


95 eo gnizance to the Chancellor and a Stranger, it is a good Recognizance as to the Stranger; for, 
* for \ "It a> his Intereſt is concerned, the Chancellor is a proper Perſon to take it, and canuot be ſaid to 


Judge in lis own, Cauſe; Dyer 220. 8 Co. 118.4, Co. Lit. 141. a. 


the 13 Ed. 1. de Mercatoribus, which, as appears in the Preamble, was for 2 Rol. abr. 


Statute, he who recovereth in Debt or Damages, may have either a Heri £4. 1. . 18. 
facias of the Chattels of the Debtor, or a Writ on which the Sher ſhall commonly 


will cot truſt him with the Exerciſe of his Power in his own Caſe; but if one enters into 3 
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Scirs facias and Audita Querela in the Chancery, to avoid Execution, . 


as the Caſe requires, on all Recognizances taken in that Court. 
40. 64. b. By the Cuſtom of the- City of London, the Mayor, Aldermen, or the 


2 Ing. 396. Mayor ſingly, may take Recognizances; for the Cuſtom is not only reaſon. | 


on Viz. aple in itſelf, -but, as all other Cuſtoms of the City, has, been confirmed by 


257%  Recoxnizances from one Man to another, and ſuch a Recognizance duly 
Regiſter | certified with the "Commiſſion into Chancery is of equal Force with the 
1422 former; and though the Commiſſion be ſo particular, that it only mentions 
er a Recognizance to be taken from A. to B. yet ſays Fitzherbert, the Com- 
miſſioners have a General Power to take a Recognizance from any other 
5:4: > Peridn. Ne toning) „ | 
Hobe 19 But thoſe Recognizances at Common Law are no perfect Record, til 


they are inrolled in ſome Court of Record; yet if they be taken on one, 
and inrolled on another Day, they find as reaſonable Proviſion in the Law; 

for ſince it allows any one Judge out of Court, and in any Part of the 
Kingdom, to take theſe Recognizances which are the higheſt Security of 

the Common Law, it was very neceſſary they ſhould be inrolled to 
*Pagez3x * perpetuate the Contract, and by that Means ſecure the Creditor his juſt 
Debt, which muſt have been very precarious and uncertain, while the Secu- 


rity lay in a private Hand, who might either through Careleſſneſs miſlay, - 


or by ill Practices be prevailed upon to ſuppreſs it. : 
13E4.1.f.3, A Statute Merchant is a Bond of Record, acknowledged before one of 
2 Rol. Abr. the Clerks of the Statute Merchant, and Mayor of the City of London, or 


466. two Merchants of the ſaid City, for that Purpoſe aſſigned, or before the 


Mayor or Warden of the Towns, or other diſcreet Men for that Purpoſe 
aſſigned ; this Recognizance is to be entered on a Roll, which muſt be 
double, one Part to remain with the Mayor, and the other with the Clerk, 
who ſhall write with his own Hand a Bill obligatory, to which a Seal of 
the King, for that Purpoſe appointed, ſhall be affixed, together with the 
Seal of the Debtor. | . | 


Te De ig of this Security was to promote and encourage Trade, by 

providing a ſure and ſpeedy Remedy for Merchant-Strangers as well as Na. 
tives, to recover their Debts at the Day aſſigned for Payment, the Want 
of which, fays the Statute of (a) Aon Burnel (which ſirſt created the Sta- 
tute Merchant), in a great Meaſure prevented the Importation of foreigu 
Commodities, and diſcouraged Strangers to trade with us, to the Detriment 


(fr Ed. T. 


not only of our own Merchants, and other Subjects, but to the Prince him. 
ſelf, whoſe Cuſtoms rife and fall in Proportion to the Increaſe and Decey 


* 1 


( pers „„ | 
Winch 83. But though the Statute Merchant ſeems firlt to be introduced, and wholly 
© ealculated for the Eaſe and Benefit of Merchants, as the Name itſelf imports; 
yet they were not long ingroſſed by them; for other Men finding from thei! 
own Obſervation, that they were much of the ſame Nature with Judgments 
given in Meſminſler- Hall, but obtained with infinite leſs Trouble and Ex- 
pence, out of Regard to their own Intereſt and W 0 eaſily fell into this 
Way of Contracting, and by Degrees it came to be improved into a com- 
mon Aſſurance, as we find it at this Day. . : | | 

The Addition of the King's Seal, which was never required to any Con- 
tract at Common, Law, was to authenticate and make the Security of 2 
higher Nature than any other then known; for by this the King, in the 
Perſon of the Mayor, Ac. atteſts the Contract, and takes C muſance of the 
Debt, and conſequently Execution is to be awarded upon Failure of Pay- 

ment at the Day aſfligned, without any meſne Proceſs to ſummon ! 


Debtor, or the 'Vriuble or Charge of bringing in Proofs to convict 25 
; | for 


Y”S 


„ ior ma 


— 7 
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for the Judges, who are the King's Repreſentatives, for the more ſpeedy 
Adminiſtration of Juſtice, require theſe on common Contracts and Speci- 
alties, to ſatisfy. themſelves of the Juſtice and Legality of the Plaintiff's 

Demands, before; they award any Execution againſt the Defendant; but 

to this Contract the King himſelf, by the Mayor, Warden, c. is a Wit⸗ 

neſs, and has the frank Acknowledgment and Confeſſion of the Debtor, 

that he really aweg ſo much, which is the beſt and ſureſt Proof the Law 
requires; therefore the Legiſlators of that Time, out of a juſt Regard 
to the Prerogative and Juſtice of the King, on thoſe Contracts, as on 
Judgments, allowed. of an immediate Execution; theſe. being the ſureſt 

Means of Conviction, vis. the Confeſſion of the Conuſor on Record, 

which the Judges at Mſiminſter ſeldom have to frame their Judgments on; 

and thus it muſt be preſumed from the Force of them, which is equal to | 
Judgments of the Superior Courts, they obtained the Name of Packet 1 _ 
udoments. _ | Pte yrs i t Ts, itt en : : 
| This Scal of the King conſiſts of two Pieces, one to lie in the Cuſtody of Cro. Eliz. 


the Mayor, and the other of the Clerk that inrols the Recognizance, the 233, 319. 


better to prevent any Fraud or Corruption this Security might be liable to, 
if the Seal lay in one Hand. : Ro Pet ne Ne Oe” voy 


- * 


The Statute Staple is a Bond of Record, acknowledged before the > Rol Abe: 
Mayor of the Staple, in the Preſence of all or one of the Conſtables 3 t0 466. 
this End, ſays the {b) Statute, there ſhall be a Seal ordained, which ſhall .-.* -* 


* be affixed to all Obligations, made on ſuch Recognizances acknowledged Page gg 
in the Staple ; this Seal of the Staple is the only Seal the Statute requires (0 27 Ed: 3. 


to atteſt this Contract; but it is no more under the Power or Diſpotal of f. 2 e. 9. 


the Mayor, than that appointed by the Statute Merchant; for though 13 of the 
the Statute appoints him the Cuſtody of it, yet it is in ſuch a Manner, gun ſta- 


that he cannot affix it to any Obligation without their Conſent, it being tute; and 


5 "aa in the Mayor's Hands, under the Security of their own 36 E. 3. 

Pals, „ 3 1 48 VVV | 
To underſtand a little of the Original and Conſtitution! of the, Staple, 4 Inſt. 238. 

and the Advantage the. Nation had by this Eſtabliſhment, we muſt ob- 

ſerve, that the Place of Reſidence, whither the Merchants reſorted with 

their Staple Commodities, was anciently called Zfapel, which | ſignifies 

no more than Mart or Mariet; and this was formerly appointed out of 

the Realm, as at Calais, Antaverp, '&5c..and other Ports on the Continent 

my were neareſt to us, and whither the Merchants might with Safety 

coal it. | i tees | eat bur TD Ord | 
But beſides theſe Staple Ports appointed abroad, there were others Maline's 

appointed at Home, whither all the Staple Commodities were carried in I Merc. 

order to their Exportation, ſuch as London, Weftminſter, Hull, &fc. this 337-8. wide 

was found to be of great Uſe and Conſequence to the Prince in; parti- HR 

calar, and to the Intereſt and Credit of the Nation in general; for at 

theſe Staple Ports were the King's Cuſtoms eaſily collected, and were by 

he Officers 'of the Staple, at two ſeveral Payments, returned into the Ex- 

chequer ; beſides, at theſe Staples, all Merchants Goods were carefully 

"iewed and marked by the proper Officers of the Staple; and this necef- 

larily avoided the Exportation of decayed Goods, or Manufac-' 

tures, and conſequently fixed a Stamp of Credit on the Merchangizes 'ex> + +7 

3 which, upon the View, always anſwered the Expectation of tjñe 
The Staple Merchandizes, according to Lord Ce Cole, are only Wool, () 4 1g. 

Woolfells, Leather, Lead, and Tin 54) ae 2 Butter, Cheeſevan _ pe 

Clothes; but whatever they were, the Mayor and Conſtables had not only 4 Maline 

Conuſance of all Contracts and Debts relating to them, but they had like- Zr Ae. 

"ile Juriſdiction over the People and all Manner of Things touching the nd 3 

dtaple; this Power was given them, left the Merchants ſhould be al" lbs 

| 8 a an 


Alſo dis- 
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ad drawn from their Buſineſs and Trade, by applying to the Common Yyw, 
and running through the tedious Forms of it, for a Determination of thei: 
Differences, and for the greater Encouragement of Merchants, that they 
might have all imaginable Security in their Contracts and Dealings, and the 
- moſt expeditious Method of recovering their Debts, without going out of 
the Bounds of the Staple. j | r | 
' Co.Lit.290; By this it appears, that this Security was only deſigned for the Mer. 
Chants of the Staple, and for Debts only on the Sale of Merchandizt: 
brought thither; yet in Time others began to apply it to their own Ends, 
and the Mayor and Conſtable would take Recognizances from Strangen, 
ſurmiſing it was made for the Payment of Money for Merchandize; 
brought to the Staple; to prevent this Miſchief, the Parliament in 2; 
H. g. c. 6. , 11. reduced the Statute Staple to its former Channel, an! 
laid a Penalty of 4o/. on the Mayor and Conftables; who ſhould extend 
. the Benefit of the Statute to any but thoſe of the Staple ; bat though the 
Statute of 23 H. 8. cap. 6. deprived them of this Benefit, yet it framed 
new Sort of Security, to be uſed ad Libitum by all Men, known by the 
Name of a Recognizafice on 23 H. 8. cap. 6. or a Recognizance in thc 
Nature of a Statute Staple, ſo called, becauſe this AR limits and appoint; 
the ſame Proceſs, Execution and Advantage in every Particular, às is { 
| dove in the Statute Staple. ao 
Co. Lit. A Recognizance therefore in Nature of a Statute Staple, as the 
290, % Words of the AQ declare, is the ſame with the former, only acknov- 
. 4 ledged under other Perſons; for as the Statute runs, the Chief Juſtices 
77-4 of the King's Bench and Common Pleas, or in their Abſence, out af 
Co. Ent. 12. Term, the Mayor of the Staple at Weſtminſter, and the Recorder of Landi 
Page 333 jointly together, ſhall have Power to take Recognizances for Payment of 
Debt in the Form ſet down in the Statute ; in this, as in the former Caſes, 
the King appoints a Seal to atteſt the Contract, which ſuch of the ſaid 
Juſtices ſhall have the Keeping of, and the ſaid Mayor and Recorder another 
of the ſame Print and Faſhion ; and every Obligation made and acknow- 
ledged before either of the Juſtices, or the Mayor or Recorder, muſt be 
ſealed with the Seal of the Conuſor, with the King's Seal, and with the 
Seal of the Chief Juſtice, or the Mayor and Recorder before whom it i 
taken, who are likewiſe obliged te ſubſeribe their Names; beſides this 
the Clerk of the Recognizance {who is to be appointed for this Purpoſe by 
the King) or his Deputy, ſhall make and write all Obligations thus ac: 
knowledged, and inrol them in two ſeveral Rolls indented, one whereof ſhal 
remain with ſuch of the ſaid Juſtices, or with the Mayor and Recorder that 
takes the Recognizance, and the other with the Clerk, who is fan. 
obliged, at the Requeſt of the Conuſce, his Executors or Adminiſtrator, 
to certify ſuch Obligations into Chancery under his Seal +. 
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+ But now by ſtar. 8 Geo. I. c. 25. ſ. 1. The Clerk of the R rognizances, or his Deputy, ft: 
prepare three Parchment Rolls, and ſhall at the Times of acknowledging every ſuch Recogniz e, 
9 fairly write or ingroſs, inſtead of the Heads or Contents thereof, an the ſid Rolle, the full Tce, 
"3 in hec verba, of every ſuch Recognizance ; and one of the Rolls ſhall contain all the Recognizan® 
1 taken before the Chief Juftice of the King's Benck; another the Recognizunces taken before * 
. Chief Juſtice of the Common Pleas; and the other the Recognizances before the Mayor of the 
46 Staple at Weſtminſter, and Recorder of Landon; and the Perſons before u hom ſuch Recognizanc 
34 wall be taken, as well as the 0 Ai acknowledging the ſame, are to ſign their Names to the Roll” 

Recognizance, under the. Inrolment thereof, as well as fign and feal the Recognizance; 250 
| all Rolls ſo ſigned ſhall, at the End of every Year, be fired together, and made one Roll ol. bad 
are to remain m the Cuſtody of the Olerk, who is to keep a Docket for Searches. 
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EXECUTION 


a a full Execution. 


3 2, Of the ſeveral Proceſſes on theſe Securities when forfeited, in ol et to 


- 


But before we enter into a particular Inquiry concerning theſe Pro- 3 Lev. 312. 


ceſſes, it is proper to take Notice, that the Intereſt gained upon an Exe- 4 Mod. 48. 
cution of a Statute or Recogntzance is to be followed by an actual Entry pn and 
of the Conuſee to perfect his Security, and till ſuch Entry the Conuſee hath 2 5 
only a Poſſeſſion in Law, which he cannot aſſign or transfer over to any pl. I. S. C. 
other Perſon; therefore where the Adminiſtrator of a Conuſee in a Statute See Ld. 
after his Death ſued forth an Extent, and upon that a Liberate, which was Raym. 166, 
returned, and before any actual Entry or Recovery of the Poſſeſſion in fg . 
Ejectment, or without executing the Deed upon the Land, did by Inden- 3 579. 
ture aſſign, over all his Intereſt to the Leſſor of the Plaintiff, who there- 10 Mod. 
upon brought his Ejectment; it was adjudged, that the Aſſignment 177, 265. 
was void; for by the Return of the Liberate he had accepted the Poſſeſſion, 12 Mod. 
and was eſtopped to ſay the contrary; then when the Owner ſtill continues 5 NT 1. 
in Poſſeſſion, this turns the Poſſeſſion which the Adminiſtrator had accepted 85 ol. 177 : 
by the Liberate to a Right, and ſuch Right is by no Means aſſignable; nor 28t a. 1086. 
is this like an [nterefſe Termini, which, it is true, the Leſſee may aſſign over Andr. 125. 
before actual Entry, becauſe in that Caſe the J. eſſor as the principal Agent, Caf. Temp. 
and hath done all on his Part to transfer over an Intereſt to the Leſſee, Hardw. 98, 
which he may execnte at Pleaſure ; and as the Perſon, who ſues the Liberate, 83 
in this Caſe is eſtopped to ſay, that he hath not the Poſſeſſion; ſo is the K. B. 217. 
Leſſor in the other Caſe eſtopped to ſay, that he hath the Paſſeſſion, againſt | 
lis own Leaſe, _ „ | . ve 


x See Poft 654, D. : 


. Of the Manner of Execution on the Recognizence at Common Law, and! 
wherein it differs from the Statutes, &c. and they from each other. 


* 


If the Conuſor be within the Juriſdiction of the Mayor, or other Officer, 13 Ed. it. 

before whom the Statute Merchant was acknowledged, and be found there, 3. 

then upon the Conuſee's bringing the Statute, Sc. to the Mayor, Oc. umd 

Clerk, and their finding the Record of it, and the Day of Pay ment lapſes, 

the Mayor may apprehend and impriſon the Conuſor, {if he be lay) there 

to remain till he ſatisfies his Creditor. . ee . | 
And although there be no Day of Judgment expreſſed in che Starine, *Dage 334 

yet this Omiſſion of the Clerk does not vitiate the Statute ; for iu this, as M inch. $2. 

in Obligations, where no actual Day is appointed for Payment, the Legal Jon, 52. 

Day is preſently, or when the Conuſce pleaſes to demand it. bo: 9: 
But there may be a Day of Payment fixed in the Statute, and yet the Winch 83, 

Statute void; as if it be payable at Michaelmas after J. S. goes to Paul's, or 85. 

returns from Rome; theſe are void Statutes, becauſe it does not appcar 

judicially to the Mayor, when to award Execution ; but if the Statute 

be payable the farſt Return of Michaelmas Term, or before Michaelmas, 

e is ſufficient Certainty in theſe, and the Mayor ought to take Notice 

or them, of Fa : | TT 98 
But if the Conuſor be out of the Juriſdiction of the Mayor, then ſhall he , Rol. abr 

lend the Recognizance under the King's: Seal into Chancery, 2&.c rhich 3. 
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Certificate the firſt Froceſs is a Capias to take his Body only; and if upon 
this the Sheriff returns a Cepi Corpus, the Debtor ſhall remain in Priſon à 
Quarter of a Year, in which Time he may diſpoſe of his Goods and Lands 
to the beſt Advantage to pay his Debts ;/ but if the Conuſor either omits 
to ſatisfy his Creditor in that Time, or if the Sheri ff had returned on the 
Copias non eft inventus, or the Conuſor dead, then ſhall the Execution be 
granted againſt Lands, Goods and Chattels, and they be delivered to the 
'; Ccnuſee by a reaſonable Extent till the Debt be levied; this Writ of Exe. 
cation the Sheriff is to return into one of the Benches, and how he hath 
r 6 27 7 tte 5 ent lis: Mes 
Aud here we muſt take Notice, that the Proceſs on a Statute Merchant 
.. -. differs from that on the Statute Staple, and the Recognizance in Nature of a 
| - © Statute Staple in four Particulars; . 


Bre. Statute I. If the Conuſor cannot be ae the Staple, her theie Cools, | 


Merchant to the Value of the Debt; the firſt Proceſs, after the Certificate under the 

16. _ Seal in Chancery, is to take Body, Lands and Goods, all in one Writ, in 
which Reſpe& theſe are preferable to the Statute Merchant, as being much 

ſpeedier Remedies than in that J) 

2 ah, They differ in Reſpect of the Place of the Return; for as is befor: 

Co. Lit. obſerved, the Writ of Execution on the Statute: Merchant is returnabl: 


290. in either Bench; but upon the Statute Staple the Writ is returnabl: 


into Chancery; and 23 H. 8. c. 6. which firſt brought in the Recognizance 
in Nature of a Statnte Staple, referring in this to the ſame Proceſs and Exc- 
cution eſtabliſhed by 27 E. 3. fl. 2. c. 9. on the Staple, the Law mult be th: 

| ))) Cates. ts 2eT HET 4, „ 
2 Rol. Abr. 345, They differ in the Subſtance of the Writ of Execution, for upon 
47. the Statute Merchant, the Sheriff may deliver the Lands, c. to the 
Conuſee, upon a reaſonable Extent, without the Delay or Charge of a /: 
berate ; but upon the Statute Staple or Recognizance in Nature of it, the 
Sheriff, after the Extent, cannot deliver the Lands, c. to the Conulce, 
but mult ſeize it into the King's Hands, and the Conuſee muſt have a /.- 
berate to get the Lands, Sc. into his Hands; and in this Reſpect the 
Statute Merchant is preferable to the Statute Staple, or Recognizance n 
Nature of it. ci le | | 
N 4 1 Tide ante 331, 332. 
Bro. Statute 4thly, A fourth Difference is, that the Statute Merchant having the Scal 
Merchant of the Conuſor beſides the King's Seal, the Conuſee may waive the Exe- 
— F cution given by the Statute, and uſe it as: an Obligation, and bring a 
4s P. Action of Debt on it; ſo for the ſame Reaſon. may the Conuſce, on the 
Cre. Elz. 23 H. 8. c. 6. the Recognizance having the Seal of the Conuſor to it; feew 
494. of, a Statute Staple, becauſe the King's Seal only, without that of the 


2Com. Dig. Party, is affixed to it, which is abſolutely neceſſary in all Obligations at 


635. . Common Law. 5 . 


Page 335 2. As evhat Time Execution, may le granted on each of them. 


. SST 2 ; : 3 25 EE j 35 6 Lies, 25 , 4 . Th ; 
* 5 Ls. For the Time of Execution we muſt diſtinguiſh between Recoguizances 
END 296; at Common Law and. Statutes Merchant, Cc. for upon the former, if the 


Bro. Recog. Conuſee did not take out Execution within a Year after the Day of Payment 


I7. allgned in the Recognizance, he was obliged to commence the Suit aga 

| by Original; the Law preſuming the Debt might have been paid, if the} 
(s) By cid not ſue Execution within the Year after the Money became |payab'c 
I N but this Law was (a) altered in Edward the Firſt's Time, and the Conuſec 
„ had a Seire facias given him to revive the Judgment, and put it in Execution 
Which »ide if the Conuſor cannot ſtop it by pleading ſuch Matters as the Law judges 
29h. 361. | | ſufficient 


Fs 2 ov =rc 


og my, 


S 


1 * 1 E UT 1 | 
{officient for that End; ſuch as a Releaſe, &'c. but the Conuſee of a Statute 


0 
Merchant, c. may at any Time ſue Execution on tbem without the Delay 

i FE 2: oa (oft 56 nol oY 1% we 

$ If A. enters into a Recognizance or Statute, Sc. to J. and but one Day 2 Rol. Abt. 
e of Payment is appointed for the whole Debt, . may have Execution upon e 

e Failure of Payment in the Method before Tet down; but if the Sum h 3 ab. 
e yable at three ſeveral Days, as 20. at each Day, the whole Debt being Co. Lit. 292. 
. 60ʃ. when the firſt Day of Payment is lapſed, the Conuſee may have Exe- 2 Int. 395, 
h cution for 201. immediately, and ſo for the Reſt as it becomes due, without 471. 


waiting for the laſt Day of Payment, as he mult have done if the Debt had 18 * 
been due by Bond; and this holds as well on Recognizances at Common * . ” 
Law as upon Statutes; and the Reaſon is, becauſe theſe are in Nature of 

three ſeveral Judgments. V 5 | - 


3 e Hall | have Execution on Rang 4 the Perſon alters, 225 0 


Here we miſt again diſtinguiſh between Recognizances at Common > 1ult. 395, 
Law and Statutes, and Recognizances introduced by Statvte Law; for, in 471. 
the firſt Caſe, if the Conuſee dies before Execution ſued, his Executor Bro. Star. | 
wall not ſue it even within the Year, without bringing a Scire factas TO 16, 
againſt the Conuſor; the Reaſon is, becauſe the Law preſumes the Debt 1 
might have been paid to the Teſtator, and therefore wonld not ſuffer the 
' Debtor to be moleſted, unlefs it appeared he had omitted to perform the 
judgment; and this was to be done by Scire facies brought by the Exe- 
cutor, for the Alteration of the Perſon altered the Proceſs at Common 
aw; but the Statute Merchant, c. being deligned to encourage Stran- 
gers to trade with us, in this, as in many other Inſtances, have the Ad- 
vantage of any Security known in the Common Law; and this dilatory 
Proceſs is taken away in theſe Caſes by ſeveral Acts of Parliament that 
art introduced them; and therefore upon the Death of the Conuſee of a a 
Statute Merchant, Ec, his Executors may come into Chancery, and, upon 
their producing the Teſtament and the Statute, ſhall have Execution with- 
out Scare faciat, as the Teftator himſelf might, tnt. 

But the Difficulty in ſettling this Point will be, either when there are 
two Conuſees, and one of them dies after Proceſs of Execution is begun; 
vr where there is but one Conuſee, and he dies after Proceſs begun. 
lu order to clear theſe Points, it is to be obſerved, that that which is 
ccrtiſfied into Chancery is a Tranſcript of the Record lodged with the 
Mayor and Clerk, and upon ſuch Certificate the Chancery views the 
Pocket Security, and then proceeds ro iſſue the Proceſs according to the 
Statute 13 Ed. 1. fl. 3. de Mercator ; and if there be any Diſagreement 3 
between the Pocket Judgments and the Certificate, there is a new Ceriiorari * Page 336 34 
awarded to the Mayor to inſpect the Rolls, and make a Re- certificate, as (,Rc.148. _ #84 
appears in the (a) Regiſter. | He OY x „„ b. g 3 

When the C ancery hath iſſued Proceſs, in either Bench, if the Death of Dyer 330. 
the Conuſor, or Non et inventus 18 returned, fo that it appears, that the 
Perſon is not to be found to give Satisfaction, the Benches direct all other 
Proceſs, in order to give the Party Satisfaction; 21d the Reaſon of this is, 
dom the Direction of the Statute to return th- Proceſs into theſe Courts, 
aich was upon this original Policy, that all Parties in Intereſt might 
"one in and have an Opportunity to litigate where every Man's Property 


3 determined, © 2 
But if the Conuſee dies after Proceſs returned into C. B. his Exceutors 
cannot carry on the Proceſs there, becauſe the Statute directs a Certificate of 
boch Sort of Recognizance into the Chancery, and the Benches have no 
Power to proceed, but according to the Authority derived from that Court: 
aud 
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Proceſs is at an End; and therefore the Court of Common Pleas canndt 
carry it into Execution, as they could on a Judgment obtained in their own 


Proceſs thence iſſuing is determined by the Death of any of the Parties, 
When the Executor comes back into Chancery, there is a new Certiorari 
awarded to the Mayor to certify the Record, both becauſe the Statute di. 
rects, that the Chancery ſhall iſſue Proceſs upon the Recognizance returned, 
as alſo that it may appear to the Court, that the Security is ſtill in Being 
upon which the Proceſs is directe. e | 
If the Conuſee of a Statute Merchant ſues a Capias returnable in B. and 
upon a Non eſt inventus, an Extendi facias is awarded by the Court, and 
before Execution executed the Conuſee dies, his Executors cannot carry on 
the Execution in Banco, becauſe that Proceſs out of Chancery being in the 
Teſtator's Name is now determined, which gave the Court an Authority to 
proceed; but when the Executor comes back into Chancery, he is not put 
to a new Capias, but may have a ſpecial Writ upon his Caſe, to continue 
the Proceſs where it determined, becauſe the Capias would be nugatory 
and contrary to the Record in Banco, by which it appears, that the 
| Perſonal Satisfaction failed, and the. Execution was awarded on his Ef. 
ſects; but if the Conuſee of a Statute Merchant ſues a Capias, and upon 
a Non eft inventus an Alias is awarded, before the Return of which he dic, 
his Executor, when he comes back into Chancery, muſt be put to a 
.new.Cepias, becauſe the Teſtator died in Purſuit of the Perſonal Satif- 
faction, and there is no Record in this Caſe, whereby it appears deficient 
and therefore the Executor is put to a new Capiat, that the Deficiency 
of the Perſonal Satisfaction may appear on the Return of it, according to 
the Dire&ion of the Statute z but it ſeems in both Caſes, by Dyer and 


Dyer 180.b. 
| the Regiſter, that there ought to be a new Certiorari and Re-certificate 


Reg. 148. 1 
T thereon, that the Exiſtence of the Security may appear at the Time when 


the Proceſs iſſues. 


2 Rol. Abr. If two Conuſees of a Statute Merchant ſue Execution, and the Sheriff 


467. returns the Conuſor dead, upon which an Extendi is awarded, and one of 
29 E. 3. 38: the Conuſees declares in Court, that the other died fince the Suit com- 
ö menced, and therefore prays Execution for himſelf; in this Caſe he mul 
have a Re · certificate of the Record from the Mayor, and then an Adios 
upon his Caſe directed to the Bank to continue the Proceſs where it ended 
at the Death of the other Conuſee; for it would be nugatory to Lo him to 
his Capias again, ſince it appeared by the Return of the Sheriff, that thc 

Conuſor was dead. op Oh oe | | 
2 Rol. Abr. If Conuſee of a Statute Staple dies, and B. his Executor ſues an Ex 
467. tent in Chancery, but before Execution executed B. dies, and Adminiſtr- 
Cro. Car. tion De bonis non is granted to C. who continues the Proceſs, and after 


| 459, 457- the Extent returned ſues out a Z.iherate of the Conuſor's Lands, which 
W s. were taken in Execution upon the Extendi brought by B. and has them 


*Page 337 * delivered to him; this is a void Extent, and the Conuſor may recover li 
1d. Raym. Land in Eje&ment ; for the Extendi being ſued in B.”'s Name, mult by bis 
1076. Death abate, and conſequently all the Proceedings continued after by C. 
* Rep. muſt fall, having no Foundation to ſubſiſt on; beſides, C. comes in Para 
# mount the Writ of f. not as privy to him, but as the immediate Repre- 
ſentative of A. ſo if in this Caſe, B. had ſued an Extent, and after Ext: 
cution, and a Seizure into the King's Hands, B. died, C. ſhall have be 
Liberate, becauſe he coming in Paramount the Extent cannot continue tl 

Proceſs, which abated by the Death of B. | 
2 Rol. Abr. If a'Conuſce of a Recognizance in Nature of a Statute Staple ſue Execs 
467. tion, and after the Extent and Seizure into the King's Hands dies, his Ert: 


and whenever that Authority ceaſes, as by the Death of the Party, the 


Court; but the Suitor muſt go back into Chancery, as in all Caſes where 
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Debt or Damages, and the Defendant died before Execution ſued, his 


ſhall have the Benefit of her Siſter's Minority, which puts a Stop to the 
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entor ſhall have no Liberate, for that were to continue the Proceſs which 
the Teſtator begun, and abated by his Death. | „„ 


— 
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If the Conuſor of a Statute dies, the Body of the Heir + is protected by Bro. Stat. 
the St:tute from Execution, but the Lands and Goods of the Conuſor are Merch. 33. 
extendible in his Hands; for it would be moſt unreaſonable to ſubject the Co. Lit. 
Heir to Payment of his Father's Debts, any farther than to the Value As, pL 
of the Aﬀets deſcended ; nor are theſe extendible in his Hands, if he be xa, 203. 
an Infant at the Death of the Conuſor, till he comes of Age; the Statute in Dyer 239. 
this Particular is founded on the Reaſon, and follows the Courſe of the Co. Ent. 12. 


Common Law, by which, if Judgment had been given againſt a Man for 
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Heir within Age was not liable to Execution during his Minority; but the 
Parol demurred till he came of Age; and this Privilege of Infancy does 
not only protect the Infant, but all others who are affected by the Judg- 
ment; as if there be Father and two Daughters, and Judgment be given 
for Debt againſt the Father who dies, one of the Daughter being within 
Age, Partition being made, the Eldeſt ſhall not be charged alone, but 


Execution. b 


x 


burden Execution hall ge seid the Heiriarer-an Alenaion; of Lands delarndad; wht s W. 
M. . 14. . Win | | : . N N AS | 


So if the Conuſor of a Statute Merchant dies, and his Heir within Age Co. Lit. age. 
endows his Mother, the Land in Dower ſhall not be extended during the Bro. Stat. 
Minority of the Heir. | 33 MES: 

In the next Place, let us ſee how the Law directs the Execution, where 3 Co. 14. 
the Conuſor conveys the Land to ſeveral Perſons after the Statute acknow- 
ledged ; it would be very unreaſonable to load one Feoffce with the whole 
Debt, when the Burthen ought to be on the whole Land, into whoſe Hands 
ſverer it comes after the Recognizance acknowledged; aud therefore the 
Law allows of Contribution againſt the other Purchaſers, by. which We 
muſt not underſtand, that they are to allow the Purchaſer, whoſe Land is 
extended, any Thing by way of Contribution to the extraordinary Charge, 
wich he ought not to bear alone; but the Perſon grieved muſt relieve 
himſelf by Audite Querela, which ſets aſide the Execution, and reſtores 
zum to the meſne Probits,, and obliges the Conyſee to ſue Execution of 
all the Lands. Ea ; „„ | 
And here we muſt conſider by what Rules the Law has governed it{clf plow. 72. 
n ſuch Executions; by the Words of the Statute de Mercatoribus, all the Pope ud 
Lands of the Conuſor are liable, and therefore the Conuſee may extend the N. 
Lxecution to them all ; but if while they continue in the Hands of the Co- 3 Co. + 
ruſor, he takes but Part, tis a merciful Execution to the Conuſor, becauſe | 
it leaves him the Reſt of the Land for his Subſiſtence in the mean Time, and 
therefore he cannot ſet aſide the Execution as for Partiality, ſince it is plainly _ 
made for his Advantage ; but if the Conuſor aliens Part of his Land, then 
the Caſe is very much altered; for if the Conuſee ſues out Exccution of 
the Land of the Alienee, that were apparent Partiality in him, and contrary *Page 338 
to the Intent of the Conuſor, which makes all the I. and equally liable; h | 
and therefore ſuch Execution may be ſet aſide by Audita Querela, for the 
pparent Partiality ard Injuſtice of it; and it is the ſame Law where there 


are 
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are ſeveral Eeoffees, and Execution is ſued againſt one of them oily, a 
this for the ſame Reaſon ; but if the Lands of the Conùſor only, after ſuch 
Alienation, had been taken in Execution by the Conuſee, this Execution 
had been good, for ſuch Conuſor could not charge him with any Partiality 
fince the Debt was his own, and his Perſon and Effects ftill liable after ſuch 
Alienation, and he 1s ſuppoſed to receive the Purchaſe-money from the 

Alienee; and therefore there is no Reaſon to bring him into the Payment 
. of the Debts which ſuch Conuſor had previouſly contracted. 
Bro. Stat. If 4. ſeiſed of three Acres in Fee, acknowledges'a Statute to J. S. and 
Merch. 49. enfeoffs B. of one Acre, and C. of another, if 7. S. ſues out Execution 
2 Inft. 396. againſt B. he may have an Audita Querelu to oblige the Conuſee to charge 

n 2- the Lands of 4. and C. equally, for 13 Ed. 1. A that all the Lands of be 
-4 1 the Conuſor ſhall be extended into whoſeſoever Hands they come; and th 

311. therefore the Acre of B. ſhall not be liable to the whole Debt, when the 

2 Rol. Abr. Statute in this Caſe ſubjects the other Two: But if J. S. had ſued Execu- the 

47: tion againſt A. the Conuſor only, he ſhall have no Audita Querela to avid Wo 

Plow. 72. it; ſo if in this Caſe the Conuſor had died, and Execution had been ſues the 

againſt the Heir, he ſhall have no Contribution againſt B. and C. becauſe La 

the Heir comes to the Land without any Conſideration, and the Conuſor be 
might bind his Heir, as far as the Land deſcended would anſwer his Debts; 27 
and yet in ſome Caſes the Heir ſhall have Contribution; as if the Anceſtor ial 
acknowledge a Statute, and dies, leaving Iſſue two Daughters; or if the 
Land which deſcends be of the Nature of Borough Engliſh or Gavelkind, 


hh the Heir at Law ſhall make the Special Heirs contribute, becauſe all of 1 
. them come in as Heirs to the Land deſeended, and are equally charged of t 

with his Debts. e the 

2 Bulft. zz, But if 2. in the Principal Caſe had conveyed his three Acres to B. C. and If 
15. D. and the Conuſee extended the Acre of B. who after the Extent Lacs 

2 conveys by Fine his Acre to J. N. in this Caſe J. M. cannot avoid the Bi 44 
_ Extent by Audita Querela, and have Contribution againſt C. and D. for longe 


though the Feoffee of a Feoffee may have Contribution where the Con- 
+ __  veyance is before the Extent ; yet in this Caſe 7. N. elaiming under: 
Fine levied after the Land was actually extended, muſt hold it under 
the Incumbrance, for tran/it terra cum onere ; and *tis no Way unreaſonable 
that he ſhould hold it as he purchaſed, fince he is ſuppoſed to pay 
Conſideration accordingly ; beſides the Judgment in the Audita 25 
is, that the Plaintiff ſhall be reſtored to all the meſne Profits, which 
F. N. cannot have in this Caſe, becauſe the Extent was ſued before 
e purchaſed, and he can have no Title to them but from the Tine 

„„ i mo its „ oY ET 
3 Co.13.a. If 4. binds himſelf in a Recognizance or Statute, and after his Death 
2 Co. 25. b. ſome of his Lands deſcend to the Heir of the Part of the Father, 
1 and ſome to the Heir of the Part of the Mother, both Heirs (hal 
be uſually charged; and if the Conuſce loads one only, he ſhall hare Revert 


: Contribution. 3 W { Det 
2 Rol. Abr. If 4. B. and C. bind themſelyes jointly and ſererally in a Statute, the WI <*: 
468. Conuſee may have Execution againſt one of them alone, or againſt all tag Wi. of 


ther; but he cannot have Execution againſt Two only; for the Execution 
muſt purſue the Statute, which is joint or ſeveral, but Execution againk 
Two is neither one nor the other. ee 


n K M G U n O N. 


z What things are bound by them, and are liable to be extended for the Page 339 
on 33 £17 {4 Satufaction af then. $4 
ch | | 6 3 1 

The Statute of 13 Ed. 1. de Mercatoribus, which, as appears in the Pre- Hob. 

0 amble, was for the Security of Merchants and Encouragement of Trade, Fart I 

ſubjected not only the Goods and Perſon, but the Land likewiſe of the 475. 
and Debtor into whoſe Hands ſoever they came, after the Statute acknowledg- _. - - 
5 ed; therefore if the Perſon of the Conuſor be only taken in Execution on a 


Statute and dies, his Goods and Lands are ſtill liable to the Extent, becauſe 

being all due at firſt to ſatisfy the Conuſee, he may, at Diſeretion, take 

them all at one Time, or at ſeveral. | „„ AS. 
So if a Conuſor ſells all or Part of his Lands, after he has bound himſelf; 3 Co. 2 

the Conuſee may ſtill extend it by the Words of the Statute ; otherwiſe it 2 Rol. A, 

would be in the Power of the Conuſor to fruſtrate the Security intended by 47% . 

the Law; ſo if the Conuſor purchaſes after he has bound himſelf, ſuch Winen 


= Lands are ſubject to Execution; for the Statute ſays, All his Lands ſhall 1 
hs be extended, which ſtill muſt be underſtood of thoſe only which he has 
: a Power over, and may charge, and conſequently what he diſpoſed of for 


raluable Conſideration before his entering into the Statute, is not liable in 


r the the Hands of the Purchaſer, for they really in no Senſe can be called his 

: Lands, | | | IJ 
_ If the Conuſor has two Manors, the Conuſee may ſue Execution in which 2 Rol. Abt 
urged of the Manors he pleaſes, for he may diſpenſe with any Part of the Proviſion 472. 


the Statute has made for him. | 


zo If Tenant in Tail acknowledges a Statute and dies, and the Conuſor ſue Bro. Eren 
ed Execution againſt the Iſſue, the Iſſue may avoid it, either by Aſſiſe or tion 85. © 
1 the 4udita Querele ; for no Charge of the Conuſor's can affect the Land in Tail C*9-Jac-85. 
, for boager than his own Life, by virtue of the Statute de donis, which as to ſuch: 
ie Lands repeals the other. 1 es; | | VV 
Di If in this Cafe, Tenant in Tail, after he had bound himſelf, had en- 2 Rol. Abr. 
under WY coffe! 7. S. and for his further Aſſurance had leyied a Fine to him, the Co- 473. 
ynablc ruſee may extend the Land in the Hands of J. F. and neither he nor the 
ay 1 Iſſue in Tail can avoid the Execution, for the Iſſue is totally barred by the 
nth 1 rt We S. purchaſed the Land under the Charge, and conſequently | 
ich mult hold it 10, EG | „ F a | 
12 But if Tenant in Tail binds himſelf in ſuch Recognizance or Statute, Bro. Kras 
Fine Mrd dies, and his Iſſue enfeoffs J. S. it ſeems the Conuſee may extend the 76 Ne. [As 
: Lands in the Poſſeſſion of . 8 3 T 
45 I. aw, nor conſiſtent with the Caſe next but TIES 
1 _ If a Reverſioner upon a Leaſe for Years acknowledges a Statute, both the 2 Rol. Abr 
| Neverſion and Rent are extendible, and the Conuſce may have an Action 472 
wh p! Debt for the Rent; ſo a Rent upon an Eſtate for life may be extended. 
1 tog or datisfaCtion of a Statute ; but the Conuſee in this Caſe can have no Ac- 
enen . of Debt for the Rent, no more than the Reverſioner himſelf could Lots} 
eine; becauſe, during the Continuance of the Freehold, no Action of Debt Yide Head 
agen es for the Rent. e : 23 of R. 
f a Reverſioner in Fee upon an Eſtate for Life acknowledges a Statute, Moor, pl. 
ad after grants the Reverſion upon the death of Tenant for Life, the 118. 
dulce may extend the Land, for the Reverſion being a Tenement is Rol. Abr. 
wund by the Statute. _ 5 5 | ell od 
| 80 if 4. ſeiſed of a Rent · charge bind himſelf in a Statute Merchant, this Moor, pl. 
«nt is extendible, for the Word Land, which the Statute Subjects to the 104. 
s What ey la 5 e 5 Co. Lit 135. 
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Execution, includes all Hereditaments extendible, and the Conuſee in thi, - 
Caſe may diſtrain and avow for the Rent, though the "Tenant never a, 


{ 
torned ; for the Law creating his Eſtate gives him all Means neceſſary for | 
the Enjoyment of it. ie ns | 

V 3 | LE OG 26k LOSS, SO Ao 4525 I 

4 By Stat. 27 E. z. . 2. e. 9. The Cenuſce hath an Eſtate of Freehold. Com. Dig. 5 V. 45 
Fide . 342. Allo vide 346, and ante 331, 332, 334. J j 

. 3:02. of the Grantee of a' Rent-charge, after the Acknowledgment of th: . 
2 Statute, had releaſed to the Tenant, by which the Rent was extinguiſheg, a 

„ e * yet upon Failure of Payment the Conuſee may extend it; for to this Pur- \ 
09340 poſe it has ſtill a Continuance, the Statute de Mercatoribus binding all the ſ 
Land (which includes all Hereditaments extendible) the Conufor had at the t 

_ Time of entering into the Statute ; conſequently this muſt be liable into , 
„%% „„ // On nee” h 

5 Co. 105. If the Conuſor has Lands in Ancient Demeſne, they ſhall be extended on t 

Moor, pl. Forfeiture of the Statute ; for tho? diſputed Titles to theſe Lands are not hi 

_—_ _ determinable'in Courts of Common Law (and therefore Ejectment does not 

3 lie of them) left the Tenants ſhould be brought from the Service of the * 

472. Plough ; yet they are extendible in this Caſe, for the Extent is performed E 

Hob. 45. bit by the Sheriff in Pars, and the Title of the Land is not directly put in Plea th 

Dyer 372. or Diſpute in the King's Courts, by which the Tenant might be brought C 

cont. from his Buſineſs, 1 | 5 „ LE bi 

Co.1it.222. If a Feoffment be made to 4. upon Condition to re-ipfcoff. the Feoffor, 

2 Co. 59. and A. binds himſelf in a Statute ; if 4. continues ſeiſed of the Land, or ab 
| Fulius Wine re-infeoffs the Feoffor, the Land in either Caſe may be extended by the au 
> r Conuſee; for whoever comes to the Land under the Feoffment of 5, take: al 
it chargeable with the Statute, and conſequently is liable to the Execution; on 
| but if the Feoffor had entered, as he well might, becauſe the Feoffee bad I. 
| | diſabled himſelf to perform the Condition, in as much as he cannot return 0 
: it in the ſame Plight it was given him, then he ſhould not be charged; wt 
1 for this being a lawful Entry, like an Eviction in a Court of Record, ſeis E. 

aſide all Incumbrances ; but if in this Caſe 4. had been diſſeiſſed, and then det 
bound himſelf in a Statute, this had not charged the Land during tb: M 


| Diſſeiſin, and conſequently there is no Niſability to perform the Condition 4 

| for a Diſſeiſee can no more charge his Right, as ſuch, than he can transfer 

| it; nor is the Land extendible in the Hands of the Diſſeiſor; becauſe, 4 
; | though his Entry is tortious, yet he held it free during the Diſſeiſin, as the 

| Diſſeiſee enjoyed it; but if the Difſeiſce enters or recovers by Action, then 


| | tze Land becomes chargeable with the Statute. h 
| 80. Lit. 184. If A. and B. be jointenants in Fee, and A. enters into a Statute, and 11 
| 2 R. Og dies before execution ſued, the Land is not extendible in the Hands of Fe 
3883. B. becauſe he claims the Land as Survivor from the firlt Feoftwent the 
| 6 Co. 79... which conveyed it to him free from any Charge; but if the Conuſee hai def 
6 Lord Aber- ſued Execution before the Death of 4. the ſurvivor B. ſhould held it laid 
| 2 charged; for Execution is equivalent to a Sale, and, like a Leaſe for _ 

Co.Litx8:, Y<Ears, ſball bind the Survivor; ſo if 4. in this Caſe had, aſter the Ac- "I 
| Rs [2 8 knowledgment of the Statute, releaſcd to B. then the Land would be Cor 
6 C0. 58,79. chargeable with the Statute, though 4. ſhould die before Execution, may 
becauſe the Acceptance of the Releaſe prevents his da by Sur. 8 
| vivorſhip ;* for by the Releaſe B. had the Land before bis Companion affe 

Co Lit. 183. But the Law is otherwiſe in the Caſe of Parceners; for if one of them feln 

88 charged the Land, the other ſhall hold it under the Incumbrance of the this 
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Statue, for he comes in as Heir by Deſcent under the Charge; wherezs 
the Jointenant ſurviving claims from the firſk Feoffmept, which is prior 
to the Charge, 1 b | i 


had ſold the Term, or granted it for Years, 


— 
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If a Conuſor, at the Time of acknowledging a Statute, has Goods and 2 Rot. Abr. 
Chattels to a great Value, they are all liable to ſatisfy the Conuſee, if they 472. 
be found in his Hands when Execution is ſued; but if the Conuſor diſpoſes 
of them they ſhall not be extended in the Hands of a Purchaſer, as Lands 
may be ; for ſince there is no Solemnity eſtabliſhed or required, tis impoſſi- 
ple to find in whoſe Poſſeſſion they lie, in order to extend them beſides, 
it mult neceſſarily put a Stop to Trade and Commerce, if Execution was OR” 
to purſue the Goods wherever they were found. _ | | 
If a Huſbaud, pofefſed of a Term in Right of his Wife, acknowledge , abs 
a Statute, and die, the Leaſe ſhall not be extended in the Hands of the 3 46, 446 
Wife; for though the Law gives him an abſolute Power over the 'Term, Co. Lit. 46. 
ſo as to diſpoſe of it; yet if he does not make Uſe of that Power during Vid Tit. Ba- 
the Coverture, the Wife ſhall enjoy it free as ſhe brought it to him; but if ron and 
the execution had been ſued in his Life, and the Term extended, this 5 | 
had bound the Wife; for the Extent is a Diſpoſition in Law to anſwer * 8e 34? 
the Conuſee's Debt, and therefore ſhall affect the Wife as much as if he | 
If the Huſband be „ei of Lands of Inheritance in the Right of his Bro. Stat. 
Wife, and acknowledges a Statute, upon which Execution is ſued, the Merch. 18. 
Heir upon the Death of the Feme, may enter and avoid the extent; but Co. Lit. 30, 
this muſt be underſtood of Lands of which he cannot be Tenant by the 
Curteſy; for ſuch he may as well charge as convey during his Life, to 
bind the Heir. | 5 1 
By what has been ſaid, it appears what "Things are extendible and li- f Abr 
able to Execution for the Satisfaction of Statutes Merchants, of the Staple, pens 9 
and Recognizances in the Nature of the Statute Staple; and the ſame are 2 lnſt. 395. 
alſo liable to ſatisfy all Debts due on Recognizances at Common Lay, Hob. 60. 
only with this Difference ; that in the former Caſes both Body, Goods and | 
Lands, being all due, the Conuſee may take all at once, or different Times ; 
ſo that if he extends the Lands firſt, he may afterwards: take the Body; 
whereas upon the Recognizance at Common Law, if the Conuſee ſues an 
El-git, he can have no Capias afterwards to take the Body, becauſe he hath 
determineFhis Choice by that Writ to the Goods and Chattels, and a 
Moiety of the Land. irs ts NT on Han | 


** 


4. What Proviſion the Law has made for Denen by Statute Merchant, Sc. 
| | in caſe of Eviction. 1 


By the Common Law, after a full and perfect Execution had by Extent, 31 H. . c. . 
returned and entered on Record, the Conuſce could have no new Re- extent 8 
on the Effects of the Conuſor, becauſe there was once Satisfaction given to 

the Creditor on Record, though the Lands had been recovered from him 

before he had levied the Debt out of them; the Severity of this Law was 

laid aſide in Henry VIIT's Time, for in the 32d Year of his Reign it was 

enatted, That if Lands delivered in Execution on juſt Cauſe be recovered 

from the Tenant by Execution before he hath received his whole Debt, the 

Conuſee (and by a ena Conſtruction of the Statute, his ( a) Executors) (%) 8 Co. 
may have a Scire faciat out of that Court where Execution is firſt awarded, Lit. 290. 
or out of any Court where the Reeong ſhall be moved by Writ of Error and 
affirmed ; but this Statute is to be conſtrued under theſe ReſtriQions, that 

where the Conuſee hath Remedy for Part of his Debt in præſenti, or in 

2 far the Whole or for Part, there he can have no Aid nor Benefit of 
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Ca. WP if all the Lands extended be recovered from the Conuſee hut ore 


Acre, he ſhall have no Advantage of this Statute, becauſe the AR relies 


thoſe Conuſees only who are clearly without Remedy, which the Conuſee 


cannot be ſaid to be in this V where he has one Acre left _ thoug), 
it be but a poor Remedy. 
IH A be bound to B. in one Statute; aid to C. in Andtberz and Ci: firſt fue 
5 Execution, and extends the Lands, and afterwards B. extendeth and takes 
G8. 6. the Lands from C. as by Law he may, becauſe his Statute is prior, C. 
dall have no Benefit of this Statute, | though he has not one Ae him, 
becauſe he hath a Remedy in futuro; for after the Extent of B. is ended, 
he ſhall re· enjoy the Lands by Force of the former Execution; ſo for the 
ſame Reaſon, if the Wife of the Convfor recover Dower againſt the Te. 
| nant by Execution, he hath no Relief from this Statute. 
Co. Lit. 89. If a Leſſor ouſts his Leffee for Vears, or diſſeiſes his "Tenant for Life, 
? and then acktiowledges a Statute, and the Conuſee ſues Execution; ; if 
the Leſſee in either Caſe re- enters, the Conuſee is not relieved by this 
*Page 342 Act, becauſe he hath a Remedy in futuro, vl. after the Bern of the 
| Leſſee, or the Leaſe ended by holding over. 
2 uuf, 5. Tf Tenant i in Execution, by Wee age at Contholy ba or by Sta. 


Calf 43. tüte Merchant, Cc. be diſſeiſed, they 25 y the expreſs Words of the | 
oo; 


Statute, have an Aſſiſe of Novel Difſcifin a diſſeiſin alſo; as of a Free- 
hold to them and their Aſſigns, till the Debt be paid; and if: there be no 


Aſſignment by the Conuſee in his Life-time, they ſhall go to the Exeeutor, 


being really but Chattels, who in Caſe of à Diſſeiſin ſhall have the ſame 
1 the Teſtator night have had. by an "equitable Conſtrudion of the 
A 
Before we Gager in whge: Caſe theſe ingarh by Statute Merchant, 
"Wa can hold over the Time of their Extent, it is firſt tö be 6bſerved, 
chat the Sheriff is to make a reaſonable Extent of the Lands; ſo that 
computing the Debt and Value of the Land, it will be eaſily kioko how 
long the Extent i is to continhe, une when the Conuſor is to due his Land 


again. 


4 Co. 82. Here we muſt diſtinguiſh base the Ae of a Steves 2800 the AR of 


2 Rol. Abr. the Conuſor ; for in Caſe of a Diſſeiſin or any Interruption by a Stranger, 


478. the Conuſee ſhall not hold over the Time of the Extent, but is to have Sa- 


tisfaction for the Injury done by Action againſt the Stranger; but if the 
Conuſor himſelf had given the Tenant by Execution any Interruption, u 


hindered him from taking the Profits, there the 'I'enant might either hold | 


over, or have an Action againſt the Conuſor ; for as, in the firſt Caſe, it 
would be unreaſonable to puniſh the Conuſor for the Act of à Stranger, 
by keeping him out of his Lands; ſo in the laſt Caſe it would be equally 
unreaſonable to permit the Conuſor, by any Act of bis, to turu the Convice 
out of the Land before he has levied the Debt. 

2 Rol. Abr. If Land of a Leſſee for Life, or Years, be extended _—_ 2 Statute, 

479. and afterwards Part is recovered. in an Action of Waſte, for Waſte done 
by the Conuſor before the Extent, the Conuſee ſhall hold the Reſidue over 
the Time of the Extent, becauſe no Act ef the Conuſor's ſhall! prejudice 
the Conuſee, or hinder him from levying his juſt Debt out of the Lands; 
but if the Land bad been recovered for what, was committed by the Conu- 
wy there he ſhould not take Advantage of. his © . aud hold over 

to the Prejudice of the Conuſor. 

3 Co. 67. _ So if Tenant in Execution either ſufers the: Lond. to be wie, 61 

2 Rol. Abr. neglects to * Debt out af it, or if be makes a conditional Sur- 

2789. render of the Land to him in the Reverſion, and enters for the Condition 

brokes | theſe are all "hs own willy} Acts; * it 1s but . he 
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ſhould ſuffer for them, and not hold over the Land to the Prejudice of the FT 
Conuſor. 5 | | 


. 


by the AQ of God, as where the Land is ſurrounded by Water, or ren- 478. 
dered unprofitable by Wild-fire, there the Conuſee ſhall hold over the 

Time of the Extent ; for it would be unreaſonable to puniſh the Conuſee 

for what he eould by no Induſtry or Poſſibility prevent. . 


. The ſeveral Ways of Vaesting and Diſcharging theſe Statutes, and this 
3 either before or after Execution, | 


As we find that both Body, Goods ad! Lands are liable to .Fxecu- 
tion, and the Conuſee may, at Pleaſure, take one or all by one Writ of 


Execution, or all at different Times by ſeveral Writs of Execution, we ſhall 


conſider, 
* 1f, What As of the Conuſce will diſcharge the Land, or ſuſpend + 
lued; > | 


24%, What Acts of the Conuſee will vacate the Statute, &c, by diſ- 
charging both Body, Goods and Lands; and this either by cancelling 
the Statute, or by Defeaſance, or Releaſe, which are equivalent to it; 
and herein of the Audita Querela, which is the proper Remedy for the 
waa if Execution be ſued after ſuch Acts are perfected by the Co- 
nulee. . 7 f 
zaly, In what Caſes the Conuſor may avoid and deſtroy the Statute by 
Entry or Plea, and in what Caſes he is put to his Scire facias. 5 
As to the firſt Point; if 4. acknowledges a Statute to H. and afterwards 
another to C. in this Caſe B. is firſt to be ſatisfied, his Statute being prior 470. 
in Time to C.'s; yet if B. accepts a Leaſe for Years from A. then may C. Cro, Jac. 
ſue Execution firſt, becauſe B. by his Acceptance of the Leaſe, has ſuſpended 424, 477. 
the Execution of his Statute during the Term. 7 
But if a Conuſee accepts a Fooffment of Parcel of the Land from the 
Conuſor, the Reſidue in his Hands is {till liable; for his Body being {till 
liable, whatever remains in his Hands mult he ſo to; but if the Co- 471. 
nuſor had enfeoffed a Stranger of the Reſidue, then the Conuſee, by his Bro. Statutz 
Purchaſe of Part, had diſcharged the whole Land; for the Conuſor, by Merch. 43. 
tis Purchaſe, has diſcharged that Part of the Land from being liable e 
to the Debt, fince his own Lands #annot in any Manner be liable to ,. 
lus own Securities; and having diſcharged a Part of the Land by his 
own Act, it is a Diſcharge of the Whole, ſince ſuch Act of his has pre- 
rented the legal Execution on the whole Lands, in the Manner the Sta- 
tutes have directed, and therefore to execute it on the other Alienees is par- 
tal, and to execute it on. himſelf, together with the other Purchaſers, is 
impracticable. | 1 3 . 
Thus if a Conuſce extends a Rent - charge, and after purebaſes Parcel of Sui 6 
de Land out of which it iſſued ; this frees the whole Rent from the Sta- 
ute; for, betides that the Rent-charge is extinguiſhed, and conſequently 
an be no longer in Extent, the Conuſee, by his Purchaſe, though it had 
continued, has diſcharged it, for the whole Rent was extended to anſwer 
the Statute; and Part of it being diſcharged by the Conuſce's own AQ, the 
Nemainder muſt be liable to the whole Debt, which would be contrary to 
ihe Extent, or elſe muſt be ——_— | rs Bra 
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Plow. 7 2. 
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But on the other Hand, where there is no Default or Negligence in the 9 82. b. a 
Conuſee, but he is prevented from making the uſual Profits of the Land 2 Rol. Abr. 
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the Execution of it for a Time; and this either before or after Execution Page 343 


2 Rol. Abr. 


2 Kol. Abr. 
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2Rol. Abr. If the Conuſor enfeofis the Father of the Conuſce of Part of his Lzy 
47- and a Stranger of the Remainder of it, and, upon the Death of the Ps. 
ther, that Part deſcends to the Conuſee ; this Deſcefit, though before Exe. 
cution diſcharges the whole Land, and the Stranger ſhall enjoy his Pur. 
_ chaſe free from that Statute ; for ſince the Lands are made liable, whig 
were not ſo, to any Executions at Common Law, the Conuſee muſt take 
the Execution according to the Statute which in this Caſe cannot be had, 
| ſince he cannot lay Part of the Debt upon the Land, which he is Owner of; 
therefore not being able to take Execution on the whole Land, according to 
| the Statute, his Remedy fails; and there can be, in this Caſe, no Proviſun 
EE of the Common Law in his Favour. _ 55 js 

; * OE If the Conuſor enfeoffs the Conuſee of all his Lands, by this Purchaſe 
4821 bes the Conuſee has diſcharged the Land from the Extent, becauſe it would 
470. be molt abſurd to extend his own Land to pay his own Debt; but if the 
Conuſor repurchaſes the Lands, he has revived the.,Extent againſt then, 
for the firſt Feoffment only diſcharged; or rather ſuſpended, the Execution 
againſt the Land, and left the Body and Goods till liable; and whilſt th 
Conuſor is ſubject to Execution, ſo long will all Lands he pu. chaſes afte 
the Acknowledgment of this Statute be 4; 41 | 

e, 


Plow. 72. 80 if the Conuſor, after the Repurchaſe, had aliened to a Stranger 0 
. the Conuſee might ſue Execution againſt him; for he purchaſed then 

Page 344 „ ſubject to the Incumbrance of the Statute, ſince they were ehargeablc i b 
the Hands of the Conuſo. | F 
But all theſe Acts of the Conuſee, which diſcharge the Land only, mul * 
be underſtood to be done before the Execution ſued. Let us ſee in the neu 4 
Place, how far ſuch Acts will affect him after Execution is ſued, and u lin 
ſhall find them not only to diſcharge the Land, but the Body and Good the 
| alſo, as will appear by the following Inſtances, 15 Gor 
2 Rol. Abr. For where the Body and Lands of the Conuſor are in Execution, ad Ag 
e , the Conuſee purchaſes the Whole or Parcel of the Land; this d. 
Bro. fre, charges not only the Land, as in the precedent Caſes, but the Body all 
Merch. 42. for the Lands are taken in Execution as a real Satisfaction for the De ute 
. and therefore, as in all other Caſes of Execution, are a Diſcharge of le. 
Body, which is but a Pledge for Satisfaction; but theſe Debts beg this 
preſumed to be mercantile, are therefore to be ſatisfied as ſoon as polls whi, 
ble, that the Merchant may attend his Buſineſs; for which Reaſon tie od 
Statute allows, that, where the real Satisfaction is had by the Extcut d "wy 
the Lands, yet the Body ſhall be a Pledge, in order for a vide br .: 

ſudden Satisfaction, if the Money can be raiſed; but yet if the real d. ; 
tisfaction by the Purchaſe or Deſcent of the Land be diſcharged, as it PR 
muſt be when the Conuſee cannot have it in the Manner it was extend lc 1 

ed (as the Conuſee cannot have in this Caſe, ſince he cannot have the 

Term and Fee-fimple in the Land together), it follows of Couiſe, that the A 
Body, which is only a Pledge, cannot continue in Execution, when ti auſor 
3 which was the real Execution is diſcharged in the Hands of the Conulee i becau 
2 ſo if the Conuſee ſurrenders Part, or the whole Land, this diſcharges bol for b. 
Land and Body; for the Body being only in Execution, in order to obi Pcrfor 
him the ſooner to ſatisfy the Conuſce, when he by any Act acknowledga the E 
himſelf ſatisfied, as he does by the Surrender, the Body muſt conſequen where 
, - be Rebar Liberty, . - a then t 
2 Rol. Abr. Thus, if the Bodies of 4. B. and C. be in Execution, and the Conuſeſi the C 
477. comes into Court, and ſays, that he will not have one of them in E therei 
cution: if this be entered of Record, it ſhall diſcharge every one of then cution 

the Reaſon is, the Debt being intire and chargeable on each of them, it 
Acknowledgment of Satisfaction by this Act of one of them, ſhall, like to a 

Releaſe, extend to all, | Ne 
of | „ e 
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If A. and B. acknowledge a Statute to C. who takes their Bodies, Bro. Statute 
and the Lands of B. in Execution; if afterwards B. dies, and his Land Merch. 15. 
in Execution deſcends to C. the Conuſee; this diſcharges the Body W. N 
of A. c oy” _ „„ 1 

If a Conuſor be Leſſee for Life, and his Body and Lands are taken in Bro. $S/atute 
Execution, and the Conuſee, being in by the Extent, commirs Waſte, for Murch. 15. 
which the Reverſioner recovers the Land, (as he well may, becauſe the? Rol. Abr. 
Eſtate of the Leſſee, which was extended, was ſubje& to the Puniſhment *77* 
of Waſte) ; this ſhall diſcharge the Body of the Conuſor; ſecus if the Land | 
had been recovered for Waſte done by the Conuſor, for then the Body ſhould ; 
not be diſcharged, leſt the Conuſor by his Act and Wrong ſhould free him- 
ſelf from the 1 i = 5 . 

The next Thing conſiderable is, what Acts of the Conuſce will vacate 
the Statutes, by diſcharging Body, Goode and Lands, and this may be 
done,, f ES | 

J, By cancelling the Statute, as tearing off the Scals, which are ſo 
eſſcatially neceſſary, that without them the Statute, like common Specialties, 
is wholly void and uſeleſs. 8 | | 

2aly, By Defeaſance, which may vacate the Statute abſolutely, or upon 
Condition. | ** | | | 

za, By Releaſe, which is a ſolemn Renunciation of a Man's Right \ 
by Deed ; but it may be demanded how thefe Statutes, which have the 
Force and Solemnity of a Judgment, can be avoided by Acts of leſs No- 
* toriety than themſelves, as theſe Acts in Pais mult be confelled to be, Page 34; | 
which overthrows the eſtabliſhed Rule unumquodgue ſolvi eo ligamine quo _ 
ligatur ; the Anſwer to this is, that notwithſtanding the Releaſe, Sc. from 
the Conuſee, the Statute ſtill continues in Force ; but the Law, with Rea- 
ſon, conſtruing all Men's Deeds molt ſtrongly agaiuſt themſelves, by theſe 
Acts, precludes the Conuſees from Execution. i / 

But if the Court, at the Inſtance of the Conuſee, grants him Execution, 
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s they really ought, ſince nothing appears to them deſtructive of the Sta- 


tute; what Remedy has the Conuſor? For after ſuch Releaſe or Defeaſance 
he cannot ſtop the Execution, becauſe he has no Day in Court to plead F. N. B. 
this in Bar; but his proper Remedy in ſuch Caſe is by Audita Querela, 104. 
which is a Writ to ſet aſide an unjuſt Judgment, for ſome Injuſtice which 2 Sid. 108, 
could not be pleaded in Bar; for if it might, then it was the Party's own 2 
Fault not to plead it in Bar of ſuch unjult Demand, which is not relicved x4, 
by this Writ, that Proceedtzgs might not be endleſs. * 7 


t. 290. 
Noor, pl. 
693. 


* Ne, If it might not be done upon Motion, a much more expeditzous, and much leſs expen- 
lic Method? The ſame Query is applicable to many of the following Caſes. 


And if upon a Scire facies on a Recognizance at Common Law, the Co- 2 Bol. Abr. 
nuſor is returned ſummoned, he ſhall never avoid it by Audita Duerela, 306, 
decauſe the Recoguizance was upon Condition, which he hath performed 0 8 ane 
for by the Summons he had a Day in Court given him to plead the 7 75 IO 
erſormance of the Condition, which would have been ſufficient to {Lp z Huw, 
the Execution 3 but if the Sheriff had returned, that he found nothing P. C. 573: 
whereby to ſummons the Conuſor, on which Execution had been granted, Strange. 
then the Conuſor might have an Audita Querelu, and then the Relcaſe of > be. 
the Conuſee, or the Performance of the Condition might well be ſuggeſted e 
=", becauſe he had no Day in Court to plead them in Bar of the Exe- 
cution. \ ; . 
If 4. be Tenant for Life, Remainder to B. his Son in Tail; A. enters Sid. 74. 
0a Recognizance, and dies, C. brings a Scire factas, and B. is returaed Raza. 1 
Ag and Tertenant, and warned, but makes Default, he can have no 

ad Querela to avoid this Execution, beeauſe he had a Day given in 
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Court to ſet aſide the Recognizance ; and it was his Folly not to appear 
oh when warned. | 5 VVV! | 
F.N.B. 1x04. If A. enters into a Statute to B. and pays the Money at the Day aſſigned, 

upon which the Statute is cancelled, and after B. forges a new Statute in 

the Name of A. in this Caſe A. may relieve himſelf by Audita Quereliꝛ; for 
the forged Statute having all the Eſſentials of a true one, the Court was 
obliged to look on it as ſuch, till the contrary appeared, which the Conuſor 
could not ſet forth before Execution, having no Day to appear judicially in 

Covrt, and therefore is put to this Writ to avoid the Execution founded on 

the Injuſtice of the pretended Conuſee. 15 | ae 

Rol. Abr. Tf the Conuſee of a Statute, upon Agreement with the Conuſor, de- 
315. livers up the Statute in Lieu of an Acquittance, and after ſaes Execution, 
and the Conuſor prays a Re- extent, becauſe that the Land was extended 

too low, and has it granted to him, he ſhall never avoid the Extent by 

Audita Querela, becauſe by his praying the Re-extent he admits the Statute 

good and executory. 5 2 ; i 
F. N. B. 1o5. If a Conuſee of a Statute gives a Deed of Defeaſance to the Conuſor, and 
2 Rol. Abr. afterwards ſues Execution contrary to the Form of the Defeaſance, the Co- 
30. nuſor may have an gudita Querela, becauſe the Defeaſance precludes the 

£1 Execution, if the Terms or Condition of it be performed by the Conuſor; 
and the Conuſor may have the Audita Querelu, though the Condition be 
not performed according to the Defeaſance, if Execution was ſued before 
the Condition broken, becauſe the Conuſee extended before his Time; 
and therefore the Execution being unjultly ſued muſt confequently be an 

| Injury to the Conuſor. 5 | 
Moor 811. In an Audita Querela, the Caſe was this; the Conuſee gave a Defe- 
5 7097; ance, that if he ſued Execution of the Lands the Conuſor had in Kt, 
3 N the Statute ſhould be void; the Conuſee, contrary to this 'Defealanc; 
*Page 346 extended the Land in that County; and it was adjudged this Writ wel 
| lay, to avoid the Execution and vacate the Statute ; for the Defeaſance 
was no way repugnant to the Statute, becauſe the Conuſee might ſtill extend 
the Lands of the Conuſor in any other County, and take his Body and 

* Goods. | . 3 

Cro. Eliz. If the Conuſee releaſes to the Tertenant all Right, Intereſt and Demands, 
4% SFr. together with all Suits and Executions, and afterwards ſues Execution, tlic 


are : 1 Tertenant ſhall have an Audita Querela to ſet aſide this Execution; and thi on 
313. differs from the Caſe of Burrows and Gray in Cro. Elia. for there the Co- of th 
Co. Lit. 265, nuſee releaſed only all his Right, Intereſt, and Demand to the Tertenaut, WW |: 
291. which was held not to be ſufficient, becauſe he had only a Poſſibility, and ec. 


10 Co. 47. b. no Intereſt in the Land before Execution, and conſequently could not r 


. Abr. jeaſe what he had not; but in the former Caſe, though the Conuſee had no iQ! 
2. Right to the Land before Execution, yet there are Words ſufficient to WP? at 
diſcharge the Execution, ſince it is releaſed by expreſs Words; and in the 17; 

firſt Cale, the Words of the Releaſe refer to the Executions, Suits and De. Ne 

mands upon the Statute, which Statute, ſince it was in Being, the Execu- that 


ther, 
nit 
uwe 
Ift 
onuſ 
ecove 


tions and Demands upon it may be releaſed at any Time; but in the other 
Caſe the Words Right, Title and Intereſt relate to the Land, which the Co 
nuſee had no Intereſt in till Execution ſued, and therefore cannot releate 
or transfer over what he had not; beſides, in the firſt Caſe, the Conulec 
has releaſed all Suits, by which, ſays my Lord Cole, the Execution is gone, 
becauſe no common Perſon can have Execution without Prayer and Suit t9 


| the Court. | g | Recor 
2 Rol. Abr. Another Method of avoiding, Executions is by Scire facias ad rehabendus le an 
480. terrem ; and this Writ differs from the Audita Duerela, for that avoids i f his 
Execution unjuſtly obtained at firſt ; but the Scire facias allows the Execs BP"! if 


* 


ton r if 


2 obtained, it ought of Conſequence to ceaſe. . | 
ed, If the Conuſor, after his Land is extended, tenders the Money to the Co- 2 Rol. Abr. 
* in nuſee, who refuſes it ;. or if the Debt, with all Coſts and Damages which 479, 480. 
"© the Statute de Mercatoribus allows, be ſatisfied from any eaſual Profit ariſing 4 dg 854 
was from the Land, in theſe Cafes the Conuſor is put to his Scire facias, and N 
uſor cannot enter; but in Caſe of an Elegit on a Recognizance at Common Law, | 
y in when the Conuſee is anſwered his Debt, by the Perception of the certain 
Aon and uſual Profits of the Land, the Debtor may enter, and is not put to his 
Scire facias ; yet in this Caſe, if the Creditor be ſatisfied by an accidental 
. Perquiſite; there the Debtor cannot enter, but muſt have a Scire facias ad 
tion, rehabendum terram 3 and the Reaſon of theſe Diſtinctions is, becauſe, in the 
nded firlt Caſe, the Execution iſſues according to the Direction of the Statute, 
it by not only till the Principal Debt be levied, but all Coſts and Damages arifing 
atute by Reaſon thereof ; and- therefore, fince the Damages are not aſcertained, 
the Record will always oppoſe an Entry, which is but an Act in Pais, and 
and cannot be turned to the Defeaſance of a Matter of Record, till ſuch 
e Co- Damages are ſettled on Record in the Sire factas 5 but in the ſecond Caſe, 
s the when the Debt is certain, and the Value of the Land aſcertained in the 
uſor; Extent, there, when ſuch Debt is paid by Perception of ſuch ſettled Profits, 
on be there is no Act on Record to oppoſe an Entry, and therefore an Entry is 
before "awful; but where the Satisfaction ariſes from accidental Frofits which do 
Pime; not appear in the Extent, this then is ſtill Matter of Record, in Oppoſition 
be an to the Entry, ſinee ſuch accidental Profits do not appear in the Valuation of 
the Land ſettled by the Extent on Record. 5 = 4 
Defea- If Lands be extended on a Statute, and the Time of the Extent expired, 4 Co. 67. 
| Kent, the Conuſor is to be put to his Scire facias, becauſe the Conuſee may have 2 Rol. Abr. 
\ſancc, Cauſe to hold the Land longer than the Time of Extent, for he may retain 479- 
it well it till he has received his Coſts of Suit and reaſonable Expences, which the 
aſance WAY Chancellor ſhall affeſs. EE | 1 
extend No Scire ſucias lies upon a general Averment, that the Conuſee has le- page 347 
dy and tied the Debt before the Time of the Extent expired, becauſe this may 2 Rol. Abr. 
| happen by the Gonuſce's Induſtry in improving the Land, which the 483. 
mands, Debtor can take no Advantage of; ſo if the Land taken in Execution be 
on, the really worth 20. per Annum, but it is extended only at 10/. though by this 
ind this Computation 'tis evident the Conuſce might levy the Debt before the 'Time 
the Co- the Extent is ended; yet the Conuſor, upon an Averment that the Debt 
tenaut, WW" levied, ſhall have no Scire facias, becauſe that would be contrary to the 
ty, and Wi becord, and the Court is to judge of the Value according to 2 


not re- 


E * 1 » 
tion juſt at firſt; but ſhews that, the End for which it was granted being 


by which it appears the Debt is not yet levied ; but if the Conuſee has le- 


had no d Part by cutting of Wood, and has received the Reſidue, as appears 
cient to e an Acquittance produced by bim, in this Caſe he ſhall have a Scire fa- 
| in the ; the Reaſon is, becauſe the End of the Extent being only to ſatisfy 
ind De. WF Conuſee his reaſonable Demands, when ever it appears to the Court 


Execy at they are anſwered, whether it be by Perception of the Profits, or 


ne other e eruile, they grant a Se ire ae to avoid the Extent, and reinſtate the 

the Co- On:for in his former Poſſeſſion, ſince the End for which it was given 19 

t releale WWF lvered. 3 N ; > 

Conulee if the Conuſee has levied Part of the Debt, according to the Extent, the 2 Rob. Abr. 


is gone, 
| Suit 10 er the Lands within the Lime of the Extent, for here it appears on 


\ecord how much was due at firft, how much was paid, and what remains 


babendu* : and in arrear ; and the End of he Extent being to ſatisfy the Conuſee 
voids an his juſt Debt, whenever that appears to the Court the Extent ſhall ceale ; 
e Exec WP"! if the Conuſor had tendered the Remainder of the Debt out of Court, 
un in Court he had only offered to come to an Agreement with the Co- 


nuſec 3 


onufor, upon Tender of the Refidue in Court, ſhall have a Scire facias to 4832. 


3 
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21} 0 Gat hs eo © 0s ht Bl © RT bY | 
nuſee; in neither of theſe Caſes ſhall the Scire facias be granted, becauſe 

it does not appear on Record, that the Debt is paid. = 
e Rol. Abr. If the Conuſee of a Statute for 100/. apportions the Statute, and ſues 
432 Execution for the Body and Land, for ſeveral Parts of it, in ſeveral 
| Counties, as for 200. in Kent, 20/. in Surry, his Body is taken in Londin 
for 2ol. upon Tender of this 20/. in Court, the Conuſor ſhall have a-Writ 
to the Sheriff of London to ſet him at Liberty; for this Writ of Extent 
was to take his Body, &c. till 20l. not the 1007. was paid, and conſe- 


quently, upon Tender of the 20/. the Sheriff has no Power to keep him in 
' Priſon ; ſecus if the Body had been taken before Apportionment, for then 4 
it could not be diſcharged upon Payment of 20. it being taken at firſt for ; 
| the whole Debt. „ 1 5 1 

Rol. Abr. If A. leaſes Black-acre for Years to B. and then acknowledges a Statute 
304. to C. and afterwards another to D. then C. takes a Leaſe of the Rever. 1 
Cro. Jac. ſion, and the Rent from A. by which he has ſuſpended the Execution of l 
e, us Statute during the Term, and conſequently laid the Land open to the 2 
Extent of D. the ſecond Conuſee who ſues Execution; if therefore M 
C. ſhould extend the Reverſion and Rent during his own Leaſe, B. the 5 
Leſſee is not obliged to pay him the Rent, but may avoid the Extent by ay 
- Plea without Audita Querela, becauſe C. hath ſuſpended the Execution of wa 
his Statute, the firſt in Date, by the Acceptance of the Leafe from the the 
Conuſor. . 5 46 

Rol. Abr. If Tenant in Tail acknowledges a Statute, and dies, the Conuſor ſues 
304 Execution againſt the Heir, he may avoid it by Aſſiſe, without being put 5 
to his Audita Querela; ſo if a Diſſeiſor acknowledges a Statute, and the rit 
Diſſeiſee enters, the Conuſee extends the Land, the Diſſeiſee is not put to Set 
has Audita Querela to avoid the Extent, becauſe there is not the Appearance exe 
of Juſtice in this Extent; the Conuſor having only a tortious and unlawful the 
Seiſin of the Land, and conſequently no Power to charge it. F ir 
a 


+ After an Extent of a Statute in one County, and a Liberate returned and filed, the Conuſet 
may have an Extent into another County, if the Prayer for the ſecond Extent was entered at the a 
"Time the firſt Extent was taken cut; otherwiſe not. Oates v. Rebinſon, T. 7 Geo. Stra. 461. 1 
Fort, 373. And the Chancellor will give Leave to enter the Prayer aunc pro tunc. Ibid. dee 
farther as to Statutes Staple, c. Com. Dig. 5 Vol. 470, Ce. 1 
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"Page34% (C) Of the ſcveral Kinds ok judicial Writs which lic e 

| e after Judgment: And herein, 5 60 
| | 1. Of the Form, Teſte, and Return of ſuch Writs. - : 

A op 18 Form of judicial Writs muſt be according to the approved Pre- Ws 

NY Gar. | cedents in thoſe Caſes; and therefore where on a Writ of £zgit, which Wy 
162, was Ideo tibi precipimus quod bona & catalla of the Defendaut, que habut dit Lo 

i” alter and fudicii predie” redditi, deliberari facias, omitting & medietatem terrarum © "2 
HIP: Tenementorum prediforum, the Sheriff extended the Lands and Goods, and P,, 

E e delivered the Moiety of the Lands, c. and on Motion the Court refuſed Tk 

CEE a. 10 (a) amend the Writ, and held, that the Party muſt take out a new. El. 80 
Srarutes of git, the Inquiſition herein being without Warrant, the Sheriff having 1e N. 


Icolails ex- Authority by this Writ to extend the Lands. 
nad to judi- | - ; F 
cial Writs, %% Tit. Amendnent and Ferfall, 


— 


EX EC ULET ‚ fs 

| Every Writ of Execution, in caſe of a common Perſon, muſt bear Teſte Co. Lit. 16 T. 
in Lerm-time, for being the Proceſs of that Court in, which Judgment ? luſt. 40. 
F . : KS NEW” 2 : . Latch. 11. 
is given, they have no Authority of awarding it at any other Time ; but ori- 2 Jon. 150. 
ginal Writs iſſuing out of Chancery may bear Teſte at any Time, becauſe Vent. 363. 
that Court is always open. N | — Brits 
Fxecution bear Tefte out of Term, the Sheriff is juſtifiable in —_— of it, for he is not Judge 
of the Validity of the Proceſs, provided the Court, out of which it i 
latter. 2 Salk. 700. pl 4. But though he is juſtifiable in executing ſuch Proceſs, yet if he 
its a Perſon eſcape whom he arreſted on a Capias ad Satigfuciend. which bore Teſte out of Term, no 
Aelion lies againit him, for the Writ was void. 2 Salk. 700. pl. 4, 2 Ld. Raym. 775.. 7 Mod. 29. 
11 Mod. 50. Pl. 20. per Holt Chief Juſtice. | | | 


But if judgment be entered as of Hilary Us erm, the Party may take out Whether it 
laid precedent Term; for having run through the whole Courſe of a judi- red, that the 
; . : is 3X." a8 : 25 Writ did 
cial Proceeding, and his Cauſe ripe for Execution at that Time, it would be not iſſue 
unrealonable to oblige him to wait till the enſuing Term, by which he till a Day 
might be diſappointed of the Effect of his Judgment. ſubſequent 
| 5 8 | 1 5 | 2 | tothe Teſte, 
vide T,ev. 173. Sid. 231. Lutw. 332. 2 Show. 480. pl. 443.— Where it, appeared that in Execution 
was levied before the Judgment was ſigned, though after the firſt Day of the Term to which 


. 


460. 


0 


All Writs of Execution which are to be executed by the ſole Autho- 5 Co. 90. 
Sei/'nam or Pofſe//ionem, Fieri ſuciat, Liberat', &c. are good when duly 8 af 
exceuted, though (c) never returned by the Sheriff; for the Plaintiff has 2 ain 'hg 
the Effect of his Suit, and there is nothing farther to be done on his meſne Pro- 
Part; and hence it is ſaid, that an Execution executed is the End of the ceſs mult be 
Law > | 8 25 returned for 

. | | oo the End 
th:reof is ta compel the Defendant to appear, and therefore, 4 the Writ be not returned, the Ar- 
reſt is tortious. 5 Co. 90. a. Cro. Car. 447. 


uon ot the Caſe lies againſt him. Keb. 551 


Eu in caſe of an Zlzgit, although it be a judicial Writ, yet the Sheriff 5 Co. 90. a. 
mult recurn it, for this is not to be executed by his ſole Authority, but by 4 Co. 74. 
an Inquelt taken by him, according to the Statute of Helm. 2. f therefore 8 
le mult return the Writ, that it may appear that he hath purſucd the Direc» 569. 125 
tions of the Statute. 5 5 | 2L.d.Raym, 

. Cro, Eliz. 584.” + Which ſee, infra, 34g, 451 2. 

* On this Diſtioction it hath heen held, that « Capias ad Sa n page 349 
may be taken out, returnable the Term next but one after the Teſte ; for 2 Salk. 700. 
"tals Cale the intervening Term makes no Diſcontinuance, it not being P14: 
beccſſary, as in Cale of a Capias in meine Procels, that the Defendant ſhould rr Sogn 
I; a . | SHS, . ; right, 
wave a Day in Court; for his Cauſe is at an And, and he muſt be in Pri- , Ld.Raym. 
ſon, whether the Writ be returned or not; whereas on a Capias in meſne 775, 
Proceſs, the Party may be at great Prejudice, by Reaſon of the Impriſon- 7 Mod. 29. 
ment in the mean Time. | — 11 Mod. 50. 

do if a Vieri facias iſſues to the Sheriff of F. returnable on a common N 
Return- Day, and be at the Day returns Nulla bona, a Fieri facias tgſlatum 2 Jon. 200. 
My iſſue the Day following, to the Sheriff of Kent, and Execution by him 
ſhall be good; for though on meſne Proceſs there can be no Te/fatum till 
the Quart die poſh, yet it is otherwiſe in Writs of Execution, for on theſe 


2. Of. 


Ever? Jhe Party has no Dav in Court. 


ues, has Juriſdiction of the 


Execution in the Vacation following, by a Writ Teſte the laſt Day of the can be aver= | 


the Judgment celated, and after the Teſte of the Fieri facias, yet held naught. 2 Show. 494. pl. 


rity of the Sheriff, ſuch as a Capras ad (b) Satisfaciendum, Habere facias Hae's Cale. 


c 


'c) But if the Party apprehends himſelf injured by 
n erroneous Writ of Execution, he may apply to the Sheriff to return it, and if he refuſes, an Ac- 


EXEC VT 1,00 | 


2. Of the Zlegir, 


(a) Vis. By An Elegit is a judicial Writ given by (a) Statute, either upon a Reco. 
Wim. a. very of any Debt or Damages, or upon a Recognizance in any Court which 
2 is or had Authority to take the fame ; the Words of this Law are, Cum debitum 
" ;7 Fuerit recuperatum vel in Curia Regis Recognitum, wel damna adjudicata, fit d. 
2 Inſt. 394. cetero in electione illius qui ſequitur pro hujuſmodi debito aut damnis ſequi breve, 
dauod Vicecon” freri faciat de terris & catallis debitoris, quod Vicecom libere ei 
omnia catalla debitoris ( _ bobus & afris caruce) & medietatem terre 

fue quouſpur debitum ſuerit levatum per rationabile pretium & extentum, & þ 

eficiatur de illo tenemento, habeat recuperare per breve nove diſſciſine, & puftta 
*Tenantby per breve de redifſeiſina, fi neceſſe ſuerit. *® . 
Elegil hass ; Ys ST, | | 
bus a Chattel. 2 Inſt. 396. Yet he ſhall hold ut liberum tenementum ; and he, his Executor or 
Adminiſtrator, {hall have an Afliſe, * I. | ; . EV in, 


all. 39 When a Perſon has Judgment in an Action of Debt, or any other Action 
Reg. 249. in which he has Damages, and he chuſes to take out Execution by Elegi, 7 
ee We the Entry is, 2uod Elegit fibi exerutienem fieri de omnibus catallis & medietate 
" "terra, and from this Election either to have a Fieri ſacias or Capias ad ſatit- 


. Au 328. Jaciendum, or this Writ ; it is called an Elegit, + the Form of which being ' 
firſt given by this Statute (for, as has been before obſerved, there was no 
Execution againſt the Lands of a Debtor at Common Law) is Ac cum iden f 


J. S. juxta Statutum inde editum elegerit fibi hberari pro predia” 20 llbrit 
onmnia catalla & medietatem terre Lace J. D. | 

z Inft, 305. But tho? by this Statute the Lands of a Debtor are made liable, as well 

| as his Perfonal Eſtate; yet if the Creditor, takes out an Elegit, and it ap- 


{b) But an Pears to the Sheriff, that there are Goods and Chattels (5) ſufficient of the 

Elegit exe- Debtor's, to ſatisfy the Debt, he ought not to extend the Lands. 

euted upon | 

Goods only, is not a Fieri fliciat, for a Fieri facias is executed by Sale by the Sheriff; but the t 

Elegit by the Appraiſment of the Goods by a Jury, and Delivery to the Party. Sid. 184. Lev. ] 
E 92. Keb. 10% 261, 465, 556, 692. EN | | | a 


(%) That it Upon this Writ the Sheriff is to impanel a (c) Jury who are to make 
cannot be Inquiry of all the Goods and Chattels of the Debtor, and to appraiſe the L 
penned of the ſame, and alſo to inquire as to his Lands and Tenements ; and upon fuch ſh 
Sithour an Inquiſition the Sheriff is to deliver all the Goods and Chattels (except the & 


Inqueſt, for Beaſts of the Plough) and a Moiety of the Lands to the Party, and mult | 


the Words return his Writ, in order to record ſuch Inquiſition in that Court out of ht 
of the Sta- which the Ellgit iſſued. | „ 1 
tute are per, | | | 


rationabile | | . | | | 
pretium & extentuw, which muſt be found ſach by the Oaths of twelve Men, is laid dawn and ad- 
mitted in all the Books which treat of this Matter, as 2 Inſt. 396. Co. Lit. 389. b. Dyer 100. 
3 Cd 74. 1. b. . | | | | ; 


*Pagezso When the Jury have found the Seiſin and Value of the Land, thc 
Cro. Car. Sheriff, and not the Jury, is to ſet out and deliver a Moiety thereof to thc 


319. Plaintiff by (d) Metes and Bounds. | 

Stra. 874. | e | 

3 Com. Dig. '305. 5 Com. Dig. 445. Doug. 473. Sparrow and Matterſoch, ſo reſolved, and 

that all the Precedents were ſo, (4) If upon an Elegit the Sheriff delivereth a Moiety of an Houſe 

without Metes and Bounds, ſuch Return is ill, and ſhall be quaſhed for Incertainty. Carch. 453: 
per Holt. Ch, Juſt. 1 . 


. ber. 360, If the Sheriff on an Inquiſition upon an Zlegit, returns the Defendant to 
Al, 191%, have twenty Acres in Dale, and twenty Acres in Sale, and delivers - 
| | _twen 


menty Acres in Sale, for the Moiety of the Whole, all is void, for he Earl of 
ought to deliver a Moiety of the twenty Acres in each Vill, and this might Stamford 


be avoided in Evidence in EjeAment brought for the Lands. : — Fer 


Sid. 239. 8. C. 


1 I A. and B. recovet ſeverally againſt C. and 4. ſues out Execution, and Cro. Eliz. 
has a Moiety of C's Land delivered to him on an Elegit, and then B. ſues 483. Doug. 
4 out an Elegit, he can only have a Moiety of the Lands which remained with 22 ; 
C. after the firſt Extent, and not the Whole delivered to him. _ 
But if A. acknowledges two Judgments to B. and in the ſame Term he Hard. 23, 
1 takes out two Elegits, on the one he may have a Moiety of 4's Lands deli- Ge. And. 
5 vered to him, and on the other the other Moiety, and it is not reſtrained to 27. T%e At- 
tra YE of a Moiety, for in] udgment of Law the whole Term 1s but one ” ; 5 


if upon an Inqueſt taken upon an Zlegit, the jury find that the Party 80 3 
was poſſeſſed of a Term, which commenced the 2 & 3 Pb. & Mar. when . 
in Truth it commenced the 3 & 4 Ph. & Mar. and the Sheriff ſells the Palmer and 
Term according to the Value found by the Jury, the Execution is void, Humpbhry, 


108 for the Sheriff has only Authority to ſell or extend ſuch Things as are 4 Co. 74. 
$i, found to be the Party's ; but in this Caſe the Inqueſt finding one Thing, and SE 

be the Sheriff ſelling another, the Inqueſt does not warrant the Sale, Os, 
n. But if the Inqueſt had found, that he was poſſeſſed: of ſuch Land for Oro. Eliz. 
ing Term of divers Years adhuc vent. which they had appraiſed at ſo much, 584.5 Com. 
"ug without ſhewing the certain Beginning or Determination thereof, it had Dig. 502. 


been well enough; for they ſhall not be. compelled to find a Certainty, Dog 766. 


* 
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brie not having Means to be informed thereof. £2 Tg Ow 
Upon an Zlezgit the Sheriff may either extend a Term for Years, that is, 2 Inſt. 395. 
well may deliver a Moiety thereof to the Plaintiff as Part of the Lands and Te- 8 Co. 171, 
p- nements of the Defendants, or may ſell it abſolutely as Part of his Perſonal Dalt. Sh. . 
the Eftate. | | <-> oO 
Alſo it ſeems that a (5) Rent-charge may be extended on an Zlegit, for yqor. 32. 
. the Word Land, which is made ſubject to the Execution, includes (c) all pl. 104. 
ts Hereditaments extendible ; and in this Caſe the Party may diſtrain and (5) But a 
arow for the Rent though the Tenant never attorned ; for the Law create- abc 
ing his Eltate gives him all Means neceſſary for the Enjoyment of it. perm £4 
nake | * an ZClegit as 
e the Liberum Tenementum. Cro. Eliz. 656. (e] But the Office of Filazer cannot be extended, for a Man 
fuch ſhall not have Execution of that which he cannot align, though he may have of this an Aſſize, ut 
t the ie libero Tenen e do. Dyer 7. pl. 10. 1 wean ; 
uſt 179 ; ; : ; | 
x of Lands in Antient Demeſne upon an Elegit may, by the Sheriff, be de- Hob. 47. 
|  livered in Execution, becauſe the Title of the Land is not directly put in 4 Inſt. 270, 
Plea in the King's Court. 85 | | 3 397. 
2 4 2 oor 211. |; 
ad ad- 5 1 ; pl. 351. Brownl. 234. 
Sp But the Statute of J/eftm. 2. c. 18. or I 3 E. 1.c. 18. which gives the 3 Co. g. 5 
Elgit, extends not to Copyhold Lands, for then the Lord would have a Co. Cop. J 
he Tenant brought in upon him without his Admittance or Conſent.“ 109: , 
, N Y 
he | | y 
8 * By the fat. 29 Car. 2. c. 3. The Sheriffs may extend Lands, Tenements, t&. of which any ſhall N 
| be ſeiſed or poſſeſſed in Truft for him, againſt whom Execution is ſued, of ſuch Eſtate as the Truſtee 
was ſeiſed at the lime of Execution ſued, —— See farther as to Execution by Elegit, Com. Dig. 3 vol. 4 
— e . | 5 | f 
. 453 | EM 7 \ 
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Page 351 * 4, Of the Capias ad Satisfaciendum. 
This Writ lay only at Common Law, in Caſe of the King, who by his 
| Prerogative might have Execution of the Body, Gogds and Lands of his 
fs) Enacted Debtor ; but by the Statute of (a) Marlebridge, cap. 23. It is enacted, That 
52 H. 3. if Bailiffs, who ought to make Account to their Lords, do withdraw them. 
which vu ſelves, and have no Lands nor Tenements whereby they may be diſtrained; 
2 Fel then they ſhall be attached by their Bodies, ſo that the Sheriff in whoſe 
That theſe Bailiwiek they be found, ſhall cauſe them to come to make their Acconnt ; | 
Statutes in- and by the 25 E. 1. cap. 17. it is accorded, that ſuch Proceſs ſhall be made 
troduced in a Writ of Debt and Detinue of Chattels, and taking of Beaſts by Writ 
the Capias, of Capias, and by Proceſs of Exigent by the Sheriff's Keturn, as is uſed in 


_ TY a Writ of Account. 


| bie in theſe Caſes, wide 3 Co. 11, 12. Co. Lit. 299. 2 Inſt. 394. Godb. 290. 2 Leon, 8s. 2 Bull. 
6. Regiſter 136. N | | | | | OF 


% 


Rol. Abr. On this Writ the Sheriff cannot take Bail, nor can he return, that the 
4 Party was reſcued, for he may take the Poſe Comitatus ; and therefore if 
| ho. Car. he returns, that the Party was reſcued, an Action hes againſt him for the 

vide Tit, Eſcape, or a new Captas againſt the Party, for an ineffectual Execution is 
%% §˙²»* ² 1 PR | | 

Ca. Sa. re- : „ 5 | | 1 7 

turnable out of Term, not void, though liable to be ſet aſide on Motion. 2 Bur. Rep. 1187. 


| 4. Of the Fieri facias and Levari facias. 


T.Raym, On Elegit Goods may be delivered to the Party, but not upon a Fi. fat 
. T1; | e L 

+ But the Sheriff may ſell for the real Value to a Friend of the Plaintiff's in Truſt, and fee ihr 
1 | | | - 


The Fieri facias and Levari facias are judicial Writs which lay at the 
Commen Law. The Fieri ſaciat, on which the Goods and Chattels of 
the Debtor only could be taken in Execution, took its Name, as my Lord 
(5) * Lit. Coke (b) obſerves, from the Words of the Writ, quod Firri facias de bon 
wha e catallis, Sc. but on the Levari fucias the Sheriff was cominanded quid 
5 Co. II. 4 . 7 . . . = 
de) But the 4% (c terris & catallis ipfuus A. Levari fatins, Sc. . 
Sheriff can- ; | 5 : 
not, by Force hereof, meddle with the Debtor's Lands, fo as to ſell or deliver them to the Creditor in 
Satisfaction of the Debt, but may collect the Debt out of the Profits of the Land, as the Corn cr 
Graſs growing thereon, or out of the Rents payable to the Debtor. Godb, 290. Plow. 441. 4 
Finch. 101. Comb. 470. & vide 2 Inſt. 453. what ſhall be counted the Iſſues of the Land. 


2 H. 7. 13. The Sheriff, on theſe Writs cannot deliver a Furnace annexed to a Free- 
Office of hold in Execution, though the Writ gives the Sheriff Authority to levy the 
n gwen Debt upon the Goods and Chattels of the Debtor ; and this is indeed 3 
7 x Chattel ; yet they do not give the Sheriff any Authority to break or dil 
unite any Thing from the Freehold, which he cannot do unleſs particu- 
| larly impowered by Writ. s 

Dalt. Sh. Nor has the Sheriff, by Force hereof, any Authority to ſell an Eſtate for 
* 3 Co. (d) Life, which being a Freehold can no more be affected by theſe Writs, 


(d) Butin | 5 
Comb. 391. it is * to have been admitted, that ſince the Statute 29 Car. 2. c. 3. an Eſtate fur 44d 
Vie may be ſold by the Sheriff on a Fieri facius, 355 3 


— 
z 


i 


 terved, yet it may be ſerved upon his Goods in the Hands of his Executor 181. 


* 


F | 5 
bi any other Eſtate of Inheritance; but he may diſpoſe of (e) iy fda le] But if . 


e i, 323 TS the 8 
for Vears, which are but Chattels, be they of ever ſo long a Continuance. 5 


focias ſells à Leaſe or Term of a Houſe, he cannot turn the Leſſee out of Poſſeſſion, but the Vendee, 


in ſach Caſe, muſt bring his Ejectment. 2 Show. Rep. 85. per Cur. 


Alſo on theſe Writs the whole Perſonal Eſtate is liable to Execution, ex- 3 Co. 13 


cept Wearing Apparel ; but it hath been (f/) held, that if the Party hath // Comb. 
two Gowns, the Sheriff may ſell one .of them. | 1 56 


* But the bel Property of thoſe Goods muſt be in the Debtor, and Page 352 
therefore, if the Sheriff takes the Goods of a Stranger, though the Plaintiff Keilw. 119, 


aſſures him they are the Defendant's, he is a Treſpaſſer; for he is obliged, neg 7 


at his Peril, to take Notice whoſe the Goods are, and for that Purpoſe Tenne 99. * 


may impannel a Jury to inquire in whom the Property of the Goods is 

ws nl; and this it is (g) ſaid ſhall excuſe him in an Action of 'Freſ- 4 
als. 3 ä 

5 Nor can the Sheriff take in Execution Goods pawned or gaged for Bro. Tit. 


Debt, nor Goods demiſed or letten for Years, nor Goods diſtrained. 3 ng) 
| | | in Margine 


In Treſpaſs the Sheriff juſtified, that by virtue of (h) a Fieri ſacias out Cro. Eliz. 
of the Exchequer for the Queen's Debt, he took the Plaintiffs Beaſts, being a 

lvant and couchant upon the Land of the Debtor, and ſold them for the 2 1 
Queen's Debt; and adjudged that it was not lawful, for they were not Abr. 459. 5 


to be ſold as the Goods of the Debtor (i) but they might have been diſ- S. C. a Com. 


trained for the Queen's Debt. Dig. 646. 
N (5) But the 
7 Cattle of a 


Stranger being levant and couchant upon the Land of a Perſon outlawed, may be taken by virtue 
of a Levari facias for the King; for this Writ commands the Sheriff to levy this Duty out of the Iſſues 
and Profits of the Land, and theſe Cattle being levant and couchant, are Iſſues; and were it other- 
wiſe, it would be in the Power of the Party, by agiſting his Lands, to defeat the King of the 
Benefit of the Outlawry ; but for this vide Salk. 395. Skin, 618. Comb, 469. Ld. Raym. 305, 
Salk. 408. pl. 4, 5 Mod. 109. Carth. 441. Comyns 51, pl. 34. 12 Mod. 178. Raym. 17. Har, 
101. (i) That as to this Point it muſt be a Miftake of the Printer; for that the Beaſts may be taken, 
and not fold, is a Contradiction. Skin. 619, But as to the principal Foint, the Caſe is good Law, 


being on u re LO which gives the Sheriff Power to diſpoſe of the Goods and Chattels of the 


Vebtor only. Comb, 470. - 


Upon a Fieri facias the Sheriff cannot deliver the Defendant's Goods to (+) Cro. 
the (4) Plaintiff in Satisfaction of his Debt; nor ought he to deliver them £12. 504- 


to the (1) Defendant againſt whom Execution is; but the Goods are to be Thongs as | 


Clerk, ad- 
judged, 
I.utw. 529. 


(m) ſold, and in (n) Striftneſs the Money is to be brought into Court. 
S.P. (4) 2 Vent. ge. (m) Therefore if the Sheriff on a Hiri facias levies the Goods, and pays 


the Phintiff with his own proper Money; yet he cannot keep the Goods to his own Uſe, for the 
Authority by which he acted was to fell the Goods. Noy 107. Waller and Werdalc, adjudged. 


Lutw. 589. S, C. cited. | () Bur if the Sheriff pays the Money to the Party, it is gwod, and the 
Court will allow of ſuch Return, becauſe the Plaintiff js thereby ſatisfied, although the Writ run 
1a quod habeat coram nobis. 2 Show. 87. pl. 78.——But this is only by the Permiſſion of the Court, 
and not by Force of the Law. 3 Lev. 203-4. | 


But it hath been holden, that upon a Fieri facias Goods may be ſold to Comb. 452... 


the Plaintiff, who ſues out the Writ, tho” not actually delivered to him. T nan og 5 
7 FF: CIS, © . o 
Ld. Raym. 2571. Salk. 320. pl. 4. 5 Mod. 376. 6 Mod. 292. 12 Mod. 126. Wheres it is ad- 


e to he the Practice, to make a Bill of Sale of the Debtor's Goods to the Plaintiff, & wide 
Vent. ge. | | 85 | | 


For ſince the Statute of Frauds, Goods are bound by the Delivery of the Writ, 
If the Defendant dies after the Execution awarded, and before it be Cro. Eliz. 


Mod. 188. 
- of I Term. 


| . Rep. 361. 729. 


arch. ju 
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. F. ad. or Adminiftrator ; (a) for by the Execution awarded the Goods are bound 

Legen and the Sheriff need not take Notice of his Dem. 
695. Com. Rep. 117. pl. 82. 2 Ld. Raym. 808, 850, 1073. 3 Will. Rep. 399. 12 Mod, 116, 
441. (a) That this was clearly ſo before the 29 Car. 2. c. 3. (. 363. Wc.) before which Statute 
the Goods were bound from the Te of the Writ; but by this Statute they are bound only from 
the Time of Delivery of the Writ to the Sheriff; but even ſince the Statute, the Execution . ſeems 
good in this Caſe, for the Statute was made for the Benefit of Strangers, who might 'have a Title 
10 the Goods between the Te/ of the Writ of Execution and Time of the Delivery thereof to the 
Sheriff, and not fer the Benefit of the Party, or his Executors or Adminiſtrators. Jide Conib. 33. 
2 Vent. 218. Salk. 322. pl. 10. 2 Ld. Raym. 1072. 6 Mod. 290. 11 Mod. 34. pl. 6. 


' Salk. 322. So if the Plaintiff dies, the Execution does not abate, and the Sheriff 

pl. To. may, notwithſtanding, proceed in it, becauſe the Sheriff has nothing more 
fer Cir. to do with the Plaintiff; for the Writ commands him to levy and brin 

the Money into Court, which the Plaintiff's Death does no Way hinder; 

beſides, an Execution is an intire Thing, and cannot be ſuperſeded after 


it is begun. 


— 


Page 353 * 5. Of the Habere fatias Seiſinam and Poſſeſſionem. 

Z | The Habere facias Seiſinam and Poſſeſſionem are judicial Wits, which (I) 
| lie for the Seiſin and Poſſeſſion of Lands and Tenements; the firlt in Real 
Bro. Seiſin Actions, where the Freehold was recovered the laſt is founded on the (e) 
7, 14, 30. Zjecbione Armæ, in which the Party is to be reſtored to the Poſſeſſion of 
Dale. Sheriff his Term of which he was ouſted ; the Seifin or Poſſeſſion on theſe Writs 
25 4-5- is uſually performed by the Sheriff, by delivering the Party who recovers, a 
Perk, 42. Twig, Bough, Clod, Oc. of the Land; or if it be of an Houſe, by the 
* Delivery of the Ring of the Door, c. 


wherever | 
the Writ | | 1 
demands Land, Rent or other Things in certain, the Demandant, after Judgment, may enter or 
diſtrain before any Seiſin, delivered to him by the Sheriff, upon a Writ of Habere facias Seifinam 
Co. Lit. 34. ( Fer the Recovery of the Poſſeſſion in Ejectment, vide Tit. Ejettment. 


6Co. 52.3. To a Writ of Halere facias Scifinam, the Sheriff cannot return, that ano- 
ther is Tenant of the Land by Right, for of this there can be no iſſue 
taken between them, and the Sheriff has nothing to do but to execute the 


King's Writ. | | | 
Rol. Abr. A Man recovers ſeveral Houſes in an Aſſiſe, and after the Tenant rever- 
663. ſes the Judgment in a Writ of Error, and a writ iſſues thereupon to the 


Sheriff, to put him in Poſſeſſion of thoſe Houſes; in this Caſe, though 
the Tertenants are Strangers to the Recovery, and therefore ought not to 
be ouſted without a Scire facias ; yet if the Sheriff executes the Writ, and 
ſo puts them out of Poſſeſſion by Virtue of it, he is no Diſſeiſor; for he 

acts under the Authority of the Court, which he is ſworn to obey, under 
4the Penalty of being fined, if he does not. | 
Rol. Abr. The ſame Law in all Caſes where Execution is of a Judgment wherein 
664. the Demand is made of a Thing certain; but if an Execution is to be ex- 
Floyd 3nd ecuted without mentioning any Thing in particular, there the Sheriff, at 

his Peril, ought to make Execution of the Thing in Demand, otherviſe 

_ will be a Diſſeiſor, for, he is obliged to take Notice of the Thing in 


) Where 
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(o) Where the Party ſhall be toncluded by the Eledion of | 


one of them, and what fuzther Remedy he Has when 


he has not received intire Satisfaction on His firff 
Writ, ang this either againſt the Partp or 'Dheriff, 


9 EN the Plaintiff has Judgment: he has it in his EleQion to ſue 2 Rol. Abr. 


out what Kind of Execution he pleaſes ; but he cannot regularly 475. 

take out two different Executions on the ſame Judgment, nor a ſecond Hob. 60, 
of the ſame Nature, unleſs upon Failure of Satisfaction on the firſt. 2 Inſt. 395. 

Therefore if the Plaintiff, upon a Judgment or (a) Recognizance at 
Common Law, ſues out an Elegit, he can have no Capias ad Satisfaciendum 
* afterwards to take the Body, becauſe he hath, determined his Choice *Page 354 
by that Writ to the Goods and Chattels, and a Motety of the Land, when Bro. Elegit 
being entered upon the Record, he is thereby eſtopped; and though he 18. 
takes but an Acre of Land in Execution, yet it is held a Satisfaction of ob Abr. 
the Debt, be it never ſo great, becauſe in Time it may come out of it. 9 

FR: 3 FO ; | Io 2 Bulſt. 99, 

5 Co. 87, Cro. Jac. 338. S. C. 6 Co. 46. Gedb. 181. Ley, 92, Comb. 232, 3 Com. Dig, Fo. . 
Com. Dig. 503. Stra. 462, {a} But on Statute Merchant, Staple, and Recegnizances in Nature of 
Statute Staple, both Bady, Goods and Lands, being all liable by the ſeveral Acts of Parliament that 


create theſe Securities, rhe Conuſee may take all at once or at different Times; ſo that if he extends 


the Lands firſt, he may afterwards take the Body. Hob. 60. 2 Rol. Abr. 475. ide ante 334. 


But though the Plaintiff cannot take out a ſecond Elegit after the firſt is Hob. 2. 
returned, executed and filed; yet, if upon the firſt the Sheriff returns Cro. Jac. 
Mhil, the Plaintiff may ſue out a ſecond. | 339. Pl. . 
So where in Debt on a Judgment of 2000. the Defendant pleaded, that 


the Paintiff had ſued three ſeveral Elggitt on the ſaid Judgment into ſeveral 


Counties, on one of which the Sheriff retyrned, that he had levied of the 
Defendant's Goods 5001. And on Demurrer it was adjudged, ½, That Lev, gz. 
this Elegit being executed on the Goods of the Party only, the Plaintiff was Gl and 
not precluded by his Election thereof from any Benefit he had at the Com- Morgan. 
mon Law, by any nice Conſtruction of the Word Zlzgit of the Statute of e 
Meſem. 2. which intended to give a farther Remedy than there was at Com- g 03. 
mon Law, and that the Action well lay, otherwiſe the Statute would be a 692. 
Trap to catch, and not a Remedy to help Perſons to their Debts. | 2&ly, Sid. 184. 
That if, as objected, any Lands were extended on the other two Flegits 8. C. and 
which were not returned, the Defendant ought to have ſhewn it in plead ee 5 
ing. 3dly, That after this Levy on the Goods, he might extend the Lands, bur there 
and hold them till Debt paid. ſaid, that 
| the Court 
was divided, whether the Plaintiff could take out any new Execution, —But. it is held by my Lord 
Hobart that if upon an Elegit the Execution be on the Goods only, without any Lands, and they 
appear not to be ſufficient, that the Party may have a Copias, for it is in Effect but a Vier u 
though the Word be Elegit, Hob, 58. 


— 


＋— . 
— — 5 


An Extent is not avoided by Omiſſion of Lands liable. f. 16. 15. Car. 2. c. 5. Fe #6 Oa 2 
Delect in the firſt Execution, a new one may go by ſame t. & 8 Geo. 1. c. 25. J 4.80 4 new 
execution ſhall go, on the Eviction of Land extended, 32 H. 8. c. 5.8 Geo. 1. 6. 25. J. 4.——0r, Ou 
the Diſcharge of a Priſoner by Privilege of Parliament. 1 Jac. 1. c, 13. 


It 


Hob. 2, 5). 
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Uaob. 52, . It was formerly held, that if a Perſon taken on a Capias ad Satisfacie. 

Dualer and dum died in Execution, the Plaintiff had no further Remedy, becauſe he 

£ e 56 determined his Choice by this Kind of Execution,” which affecting a Man- 
136, 143, Liberty is eſteemed the higheſt and moſt rigid in the Law. 8 

430, 143. | | 

Rol. Abr. | | is | os | 

'- 


But now by the 21 Jar. t. cap. 24. reciting, “ That foraſmuch as daily 
Experience doth manifeſt, that divers Perſons of Sufficiency in Real and 
* * Perſonal Eſtate, minding to deceive others of their juſt Debt, for which 
they ſtood charged in Execution, have obſtinately and wilfully choſen 

« rather to live and die in Priſon, than to make any Satisfaction accord. 
« ing to their Abilities ; to prevent which Deceit, and for the avoiding 
* ſuch Doubts and Queſtions hereafter, be it declared, explained and 
« enacted, That the Party, or Parties at whoſe Suit, or to whom any 
«© Perſon ſhall ſtand charged in Execution for any Debt or Damage 
„ recovered, his or their Executors or Adminiſtrators, may after the 
% Death of the Perſon ſo charged, and dying in Executior, lawfully 
« ſue forth and have new Execution againſt the Lands and Tenements, 
«6 Goods and Chattels or any of them, of the Perſon ſo deceaſed, in ſuch 
„Manner and Form, to all Intents and, Parpoſes, as he or they, or any 
„ of them, might have had by the Laws and Statutes of this Realm, 
&« if ſuch Perſon ſo deceaſed had never been taken or charged in Exe. 
& cution. | | | ö : 
% Provided, that this Act ſhall not extend to give Liberty to any Perſon 
«4 or Perſons, their Executors or Adminiſtrators, at whoſe Suit or Suit 
% any ſuch Party ſhall be in Execution, and die in Execution, to have or 
& take any new-Exccution againſt any the Lands, Tenements or Heredi- 
« taments of ſuch Party dying in Execution, which ſhall at any Time al. 
ter the ſaid Judgment or Judgments be by him ſold bona fide, for the 
« Payment of any of his Creditors, and the Money, which ſhall be paid 
% for the Lands ſo ſold, either paid, or ſecured to be paid, to any of his 
“ Creditors, with, their Privity and Conſent, in Diſcharge of his or their 
« due Debts or ſome Part thereof.” 1 5 | 
*Page3ss I A. has Judgment againſt B. and he takes out a Capias ad ſalisfai- 
Yelv. 52. endum, directed to the Sheriff of Middleſex, who directs his Precept to the 
cod and Pailiff of the Liberty of the Duchy ad Cap. B. ad reſpond. A. iuſtead of 
8 ad ſatisfaciend. and thereupon the Sheriff returns Cæpi Corpus ſecundum exi- 
ge gentiam Lrevis ; though by this Return the ſheriff makes himſelf liable to the 
Debt to the Plaintiff, by not purſuing his Authority, yet 4. may take out 
a new Writ of Execution againſt B. for he never was in Cuſtody by virtue 
of the Capias ad ſatis faciendum. 7 
80 if a Party taken on a Capias ad ſalisſuciendum eſcapes, or is reſcued, 
40. 455- though the Sheriff is hereby liable, becauſe he ought to have taken the FA 
ks pag Comitatus, yet the Plaintiff may take out any new Execution, and ſhall uot 
Er Tir. u be compelled to take his Remedy againſt the Sheriff, who may be dead or 
Eſcape. inſolvent. „ ; „ 
Sek. 318 If on a Fieri facias all the Money is not levied, the Plaintiff may take 
pl. . out a new Execution; but as ſuch new Execution muſt be grounded on 
- Oviat ang the firſt Writ, ſuch Writ mult be returned, and muſt recite, that all thc 
V yner. Money was not levied on the firft ; but if on the firſt Writ all the Money 
had been levied, it need not be returned, for no further Proceſs was ne: 
ceſſary. 5 „„ | 
If on a (a) Fieri ſuciat the Defendant pays the Money to the Sheriff, he 
255 406, is diſcharged of the Execution, and the Plaintiff muſt bring his Action 
{a} Secur if againſt the Sheriff, | ; 5 = 85 


* 


Cro. Car. 


on a Capras 5 
ad ſatigfaci- bl : . | | 
end, he pays the Money to the Sheriff, for that Writ only impowers him to take the _—_ 
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led on 
all the 
Money 
as ne- 


riff, he 
Action 


85 


e Body: 
2 L. 


between the Sheriff and the Creditor, yet the levying the Money creates a 


n f — 


So if the Sheriff take (a) Goods in Execution by virtue of a Fieri faciar, 2 Mod. 304. 
whether he ſells them or not; yet being taken from the Party againſt Sal. 223. 


— 


whom the Execution was ſued, he may plead that Taking in Diſcharge of WY * 
himſelf, and ſhall not be liable to a ſecond Execution, though the Sheriff 


p ; a Bond ſt om 
hath not returned the Writ; and the Reaſon is, becauſe the Defendant the Party, 


cannot avoid the Execution, and he would therefore be in a very bad Con- thisis a 
dition if he was to be charged the ſecond Time; and if the Sheriff dies good Exe- 
after the Goods are taken in Execution, his Executors are liable to the Rr. "ny 
Plaintiff, for they have guid pro quo, and it is in Nature of a Contract raiſed ſhall anſwer 


by Law. by FT: for the Mo- 


Keb. 551.—But if there be an Execution againſt J. S. and he brings gol. Part of 6 
tion Money. to the Sheriff, whe refuſes to take it, ſaying the Plaintiff iu the Action will not accept 
it, and thereupen F. S. deſires the Sheriff to keep the Money till the Plaintiff comes to Lown; if in 
this Caſe the Sheriff is robbed, J. S. muſt pay the Money over again. 2 Show. 172. pl. £66. vide 
Tit. Bailment. - | . Ws f 1 


As therefore che Defendant in theſe Caſes is diſcharged as to the Plain - Hob. 206. 
tiff, hence it ſeems to be clearly agreed, that the Plaintiff may maintain an 4 Mod. 404. 


Action of Debt againſt the Sheriff; for though there is no actual Contract N 


Contract in Law, which lays a Lien on the Sheriff ; for otherwiſe the Party li 


would be without Remedy. | 

Alſo it has been held, that an Action lies even by an Executor againſt 2 Show. 79. 
an Under-Sheriff for Money levied on a Fieri fuciat, as Money received Pl. 63: 
to the Plaintiff's Uſe, though before the Return of the Writ ; for if the 281. pl. 271. 
Sheriff were permitted to ſtave off the Action by his Delay, in not Teturn-*" Mo 
ing his Writ, it would be allowing him to take Advantage of his own _ 
Wrong. 3 N 1 

So it hath been held, that ſuch Action is not within the Statute of 2 Show. 29. 
Limitations; for though it be not a Matter of Record till the Writ be pl- 63. 


returned, yet it is founded upon a Record, and hath a ſtrong Relation to . and 


8 fe | |  _ aMod. 212. 
5. C. adjudged by three Judges againſt Scroggs Juſt. becauſe the Action was brought againſt the De- 
ſcudant as an Officer, who acted by virtue of an execution; in which Caſe the Law did create no 
Contract, and that here was a Wrong done, for which the Plaintiff had taken a proper Remedy, and 
therefore ſhould not be barred by this Statute. Mod, 245. Cro, Car. 297. 2 Ld. Raym. 838, 880, 
693, 1441. np „ „ 4 


And as the Law ſubjects the Sheriff to an Action in theſe Caſes, ſo it Page 356 
(5) veſts ſuch a poſſeſſory Property in him in the Goods taken by him in 
Execution, that if they are taken out of his Poſſeſſion, he may maintain 2 Saund.47. 

— $i 5 Wilbraham 
Treſpaſs or Trover againſt the Wrong-doer, at his Election, as well as a and Snow 
Carrier or Bailee of Goods, and here he could not Retura a Reſcue, but adjudged. 
mult anſwer for them. . (6) Butif 

2 i 1 | 1 the Sheriff 

returns Nulla bona, and there is a Recovery againſt him for his falſe Return, that veſts no Proupercy 
of the Goods in him, but they remain in the Party, and are liable to any ſubſequent tacrcurinn lor 
his Debt, 2 Vern. 238-9.— Where the Sheriff pleaded, that he levied Goods to the Value of £04. 
ad they were reſcued out of his Hands, aud held an ill Plea on Demurrer, 2 Saund. 343-4. 


If A. and B. have two ſeveral Judgments againſt C. and they take out Carth. 419, 
two Writs of Fieri faciat, which are both delivered to the Sheriff on the 420. Smat- 


dame Day, and the Sheriff executes that which was laſt delivered, it bear- 2 
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1 Lev. 203. 2 Jon. 97. 2 Mod. 214. Taylor and Baker, paid to Sheriff on Ca. Sa. 12 Mod. 
$3%—2 Show, 139. pl. 116, S. P. adjudged bad, —S:cus if he had paid it to the Plaintiff's Attorney 
va Record, 2 Show. 139. pl. 116. admitted, for that would have been a Payment to the Flaiuiid 

Luulelf; fo Payment on Ca. Sa, to Warden uf Zleet, bad. 1 Mod. 194. | Bs 
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Vielen. ing Teſte dre the other; and iffeiwards apprehending that he ought 10 


OE 5 have executed that which was firſt delivered, he takes the ſame Goods and 
4 1 5 delivers them in Execution on the firſt Writ; this ſecond Execution is void; 
I. Raym. for though the Sheriff ought to have exccuted the Writ that was firſt deli. 


251. yered, yet having executed the laſt firſt, the Vendee ſhall keep the Goode, : 


5Mod.176- and the Party muſt ſeek his Remedy againſt the Sheriff; and the Reaſon 
6 Mod. 292. hereof is, for the ge of Purchaſers under Sheriffs upon-- Executions; 
| 3 for otherwiſe it would be dangerous 10 make ſuch Purchaſes of Sheriff; 
which might make Writs of Execution of no Effect. HI | 

"Carth. 420. So where a Writ of Fieri. facias is delivered to the Sheriff to Day, and 
= 4 Cur another To-morrow, and the Sheriff executes the laſt firſt, by making Sale 

See Stat. 29 of the Goods, ſuch: Sale will ſtand good, and the Vendee ſhall hold the 
Car. 5 c. 3. Goods againſt him who firſt delivered the Writ to the Sheriff; and his 
V. 363. Remedy is only by Action againſt the Sheriff. N 
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(E) Df the Authority and Juritdiaion of the Court air 


of which the Execution iſſues ; and Herein of the Man⸗ 
ner of executing a Judgment, where the Record has 
been removed from an Jnferior to a'Duperior Court. 


Cre.Car.34. I Udgments muſt be executed in ſuch Courts in which they are. given, 


Com. Dig.] and by ſuch Proceſs and Means as the Law allows, and is agreeable to 


mn the eſtabliſhed Practice of thoſe Courts; and therefore, in caſe an inferior 
Rep. 388. Juriſdiftion refuſes to execute a Judgment, a (5) Writ of Adjudication: 
3 Term. Judlici lies, which if they diſobey, the Superior Courts grant an Attach- 
Rep. 658. ment. | | g | 8185 5 
(6) For this 

vide F. N. B. 42. 


4 8.6.11b. If a Man recovers in a Court-Baron, they have not Power to make Exe. 
22 Afl. 5 eution to the Plaintiff of the Goods of the Defendant ; but they muſt dif 
Rol. Abr. train him, and retain the Diftreſs till Satisfaction. | 


543.8. C. 
Bro. Court Baron 8. C. but a Pere made, for it is uſual for the Suitors aſſigned by the Steward 


to tax the Sums, and then to award a Levari facias. - By Brownl. 81. upon a Levari out of a Cour 
Baron, Goods cannot be ſold without a Cuſtom to ſell, G. & Noy 17, 20. i 


| But it hath been held, that Execution may be in a Hundred- Court by 
a Levari facias, and that where the Books ſpeak of a Diftringas, they mult 
Page357 * he intended of a Levari, for a Diſtreſs | infinite would be endleſs in at 
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Dos 3 Execution. 


Amun... | 5 5 
2 Keb. 117. 126, S. C. —Ilt is held that, though the Proceſs of an Hundred-Court is a Difrings, 
A Levari may be good by Cuſtom. Comb, 124. Show. 47. 3 Danv, 304. (L) pl. 1. 2 Lutw. 1369. 
N. L. 439. Carth. 53.——And in 3 Lev. 203. it is held, that the Precept may iſſue fram the She 
riff, though the Suitors are Judges. | h 
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But if an Adminiſtrator, durante minari à late, of an Executor, recovers Ral, Abr. 


in Debt, and before Execution the Executor comes of Age, he ſhall have a 888-9, . 
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ſuch Rol. Abr. 


an Act, that the Executorſhip ſhall ceaſe, and that then B. ſhall be Exe- 889. 4 al. 
cutor ; if A. recovers in Debt, and then does the Act, B. ſhall take 


Execution. 


If a Feme, Executrix to J. S. marries, and her huſband and ſhe bri 
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an Action of Debt on an Obligation, as Executrix to J. S. and have Judg - gg," Bes- 
ment, and the Wife dies; in this Caſe the Huſband, though Privy to mor and 
the Judgment, ſhall not ſue out Execution, for he is not entitled to the Zong üùd- 
Thing recovered, but the ſame belongs to the ſucceeding Repreſentative of judged. 
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So where A. ſued as Adminiſtrator to 7. S. on an Obligation entered into 464. 8. C. 


by the Defendant to the Inteſtate, and had Judgment, and aſterwards the 
Letters of Adminiſtration were repealed; though A. was privy to this Judg- 


Velv. 83. | 
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ment, and took put Execution thereupon, yet the Court granted a Super- and Sir 


of Aclion, which the Law abhors. 
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ſedeas thereof, and held, that, the Adminiſtrat ion being revoked, the ſuing Charles 
out Execution afterwards was void; for the Adminiſtrator had no Int 
or Authority, but as a miniſterial Officer to the Ordinary, 50 
judged between Turner and Daviz, for if he were permitted to ſue out Executien, he would, not- 
vithſtanding, be ſubje to the Action of the rightful Adminiftrator, which would create a Circuity 


creſt Telvertonc. 


2 2 Saund. 


148-9. S. P. 


Alſo it was formerly held, that if an Adminiſtrator had Judgment in Page 358 
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mould be permitted to perfect an Execution begun by an Executor or Adminiſtrator, though the 
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Sid. 29«½/ꝙr But where an Exetutor had Judgment, and ſued out an * 

e e | Inteftate before the Debt was levied ; yet it was held, that Ada 
tor de bonts non ſhonld take Ang: thereof, and that the Elegit being ſued 
out, made it: an Intereſt veſted, though it en Aa * otherwiſe if 
Execution; had not been ſued out. 

„And now by the 17 Car. 2. cap. 8. par. 2. 55 is Wee 40 « That where 

2 For this « any Judgment, after a (a] Verdict ſhall be had, by or in the Name of 

des Mot: any Executor or Adainitrator 3 in ſuch Caſe an Adrainiſtrator & bmi 

$90 323, 4% way . a a Cere ale, ma an EPR Hol 1 e 

whites it is « ment.” 11 Pine 
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| Fat EN te dee rt and within the Equity of this 44. 8 Adminiirater & 2 


| "mts was OY Ons, &c. See 2 Ld. Ragan: 1072. 11 Mod. 34. pl. 6. 


46 3.25. If a Man has Ne bs the Aras of Rent, and dies, his Exe. 
b. Rol. 0 cutor ſhall ſue out Execution, and not the Heir; for by the Recovery i it 
889. 8 becomes a Chattel veſted, to which the Executor is intitled. 

1 45. 15 So if the Demandant in a Writ of Couſenage, or (5) other real Adio, 
_ 3.2, in which Land and Damages are recovered, has Judgment, and dies, the 
88g. Abr.; Heir ſhall take out ee as to the Land, and THE ee as to the 


(6) 5 | Damages. A W 


E N i f 172 1 ; vets 5 
Recoyery . l B84 11 1211 
in 2 5 70 the Heir ſhall have Execution of che Tok, and the Execute of bega 43 11 1 


48 E. 3. . If a a be 1 Wa i „ Huſband had, Wife, 101 the Huſband 


ths. C. IT, 8 the e ſnall . out Execution. 


Bes bees, 60 if Huſband and Wife r . e and the Hue 


Rol. Abr. dies, the Wife ſhall have Execution of the Damages, and not the Exect- Ba 
342899, tors of the Huſband. the | 
wo 67 If there are two Executors who have Judgment, ad the one prays 5 
þ 5 1. - i 4 1 and the other a Fieri facias, it is ſaid the Capias ſhall be awarded, u 1 
e being beſt for the Teſtator. | 75 

Cro. Jac. the Preſident of the College of PhyGician bringe an Action againt Wy * 
159 one for practiſing Phyſick in London without Licence, purſuant to the Stz "ww | 
eee tute 14 C15 H. 8. c. 5. and has Judgment, and dies before Execution; WW : £ 
P36 "ah dhe Succeſſor, and not the Executor of him who recovered, ſhall ſue out ee thi 
adjudged Execution; for this Action is given to the Preſident by an Act of Paris the I. 
without ment, and the Proceedings, 41 Judgment thereupon obtained by him, wa f 9 
— in his Corporate Capacity ; and therefore the ney" on whom the Lav 18 
| ee en the eh ſhall __ out nen e wy 
3 Keb. 
i bh 5 this vide 
— — — —ͤ— —— — * Num. 
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out : And herein, If & 
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. of ſuing Execution WAI. there are ſeveral Parties concerned lien, a 
rs H. 1 T a Man has Mag mevt! in an Aſſiſe againſt any Three for Lands „ 
mn Sp he cannot ſue Execution wy Capiar againſt one * * r 8 
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But if a Man has Judgment for Damages againſt Two, and he ſues 1 E. 3. 3. 


out. a Ccjre. facias againſt both; if one be returned ſummoned, and he 235 Pay. ©. 


i0n, makes Default, and it be returned, and the other hath (2 nothing, the 43980 k is 
the Plaintiff may have Execution againſt him who made Default for the be returned 


dead, he ſhall have Execution for the whole againſt the other. 1 E. 3. x3. b. Rol. Abr. 890, 8. C. 


80 if Two become Bail for J. S. and he is condemned, and there is Rol. Abr. 
Julgment on Scire facias againlt the Bail, the Plaintiff may take out 888. Dixes 
Executiou- agaiult / cither of and. Ada, 
ond. vide Head 

If there be Judgment in Debt againſt Two, and one dies, a Scire facias Raym. 26. 
les againft the other alone, 'reciting the Death, and he cannot plead, that £/ar and 


the Heir of him that is dead, has Aſſets by Deſcent, and demand Judg- Los nd 


. ment, if he ought to be charged alone; for at (c) Common Law, the Keb. 92. 
) Charge upon a Rags being (4) Perſanal ſurvived, and the Statute of 123. 8. C. 


Halm. 2. c. 18. or 13 E. 1. c. 18. that gives the EI git, does not take (e) S0 ad- 


gud way the Remedy of the Plaintiff at the Common Law; and therefore the judged, _ 
e yr: Party may take out his Execution which Way he pleaſes, for the Words _ Le W 7 
oa of the Statute are, Sit in El-Sione ; but if he ſhould, after the Allowance : E. pl. 37. 
2 a this Writ and Revival of the Judgment, take out an Elegit to charge ty vide 29 


lle Land, the Party may have Remedy by (e) Suggeſtion, or elſe by Au- Af. pl 37. 
Gila Querela, | 2059. 3.29. 
bo „f EL RE | e) For the 
Lifcrence between Real and Perſonal Execution, and that a Perſonal Execution will ſurvive, 
though a real one will not, wide 3 Co. 14. Yelv. 209. Raym. 153. 2 Keb. 3. 231. 4 Mod. 315. 
Keb. 295. Salk. 319. pl. 2. Show. 402. Holt. 1. pl. 2, Carth. 236. Salk. 261. pl. 1. (e) For 
ang F. N. B. 166. 44 E. 3. 10. See Comb. 441. 5 Mod. 338. Carth. 404. Show. 405. Ld. 
ym. 244. rn. * | 
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2. Of ſuing out Execution againſt the Heir and Executor. 


a one acknowledges a Statute, and dies, and his Lands deſcend to his vi Tit. 


ied, ler, * Execution may be taken out againſt the Heir, but his Body is 8 _ _— 

ds and ted ; for it would be moſt unreaſonable to ſubje& the Heir to the Pay- i Dyer 

for the | e e ment 8x. pl. 62. 
: 207. pl. 13. 


344. pl. 1. Moor, pl. 203. Co. Lit. 103, 290. 
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So, which enacts, That Suits may at any Time be proſecuted in Courts of Record, „ ' 
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For aha . 80 if there be Judgment againſt F. and he tes be 85 'baving 
vide Head page bp Execitor, a Fieri facias may be executed oy bie Goods in che 


of Kate, f 169% 
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N 13 3. Of ſuing out Execution 1 Infants. : 
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Buy the (7) Common Law, if Judgment be Sede a "lik * 

Page 360 Debt or Damages, and the Defendant dies before Execution ſued, his 

Co. 3 ts * Heir within Age i is not liable to Execution during his Minority; ; bu the 
— — ; Bap Mal, * in ſuch Kr till he: comes of Age, l 
12 EY 88 „ 


wen} war «09/1 off bng pe 
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ing (againſt an Infant at 00 Law during his Minority, yet there may in Chancery, and à ge. 
queſtration- may Abe againſt his Lands. 2 Chan. Ca. 163-4. That the Lands of one who enten 
into a Statute Merchant, Staple, or Recognizance, are not extendible in the Hands of his Heir, unti 
he comes of Age, vi vide Bro. Stat. e 35: Co. Lit. _ MOT pl. 121, 203. NR "ns C6. Ent. 


12. Vide ante 337. © 1 2 . 


Co. Lit. And this Privilege of NP! does not © only prote& the Infant, but al 


290. a. © cehiers Who are affected by the Judgment ; ; as if there be Father and two 
Daughters, and Judgment be given for Debt againſt, the Father, who dies 
one of the Daughters being within Age, Partition being made, the eldeſt 
hall not be charged alone, but ſhall have the Benefit of her Siſter's Mino- 

Ts which puts a Stop to the Execution. 


co: Li. S8o if the Conuſor of a Statute Merchant dies, and his Heir within Arr 


290. 4." endow his Mother, the Land 1 in Dower ſhall not be extended ate i 


Mer. 33. n of, ae Heir. 
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1 4. of ſuing o1 out Execution againſt a For Covert. | 


Rol. Abr. "If a Pendo recovers in Treſpaſs agua en and Feme, Wade may 


wy baker, be ſued out againſt the Feme after the Death oF her . 
18 "Dy 
n and Cro. Car, 518, 526. 3 Keb. 205. 


29 U. 6. 45. jo oY a Recovery bei in an Aſſiſe 1 4 upon a Diſfeiſin, Executi- 
Rol. Abr. on ſhall be againſt the Feme after the Death of her Huſband, as yell for 
n 1 Je Damages as for the Principal. 

46 E. 3 So if in a Quare Impedit, Damages be e againſt Bade and 
Rol. Abe, Fade to the Amount of two Years, and che Huſband dies, the Cat 


| 890. S. CO. my be recovered againlt 1 the Wife. 


5. Of ſuing out Execution againſt privileged Perſons. 


But — this These can n be no Precution taken out againſt a 2 5 of Parliament 


vide" Tit. . 
of - "gg | daring Privilege of e 7 0 1 15 Al 


1 For preventing * of Jeter, by Reaſon of Privilege of Parliament, ſee 10 Geo, + © 


46 PR , « . s > 


„ BAxXQgEFCTUTTITIZONNS | 
| Alſo no Capias can iſſue againſt a Peer; for even in the Caſe of a private 6 Co. 52. 


3 Pb I , 8 Hob. 61. 
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tisfy their Creditors. Ie n ee n 1 
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6. Of ſuing out Excution again à Clerk, or one in Holy Orders. 
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. n, v xt bie. + 250 mnt e 5 . "= 
If a Writ of Execution: be taken out againſt. a Clerk in Holy, Orders 2 Rel. Abr, 


then (a) Writ of Sequeſtration ſhall- iſſue to the Biſhop to- ſequeſter the () That the 
Living. N | 5 HET Lat 1 WMrit in this 
= Shs Caſe 1s like 
a Fieri facias, and the Biſhop is in Nature of a [Temporal Officer or Eccleſiaſtical Sheriff, and may, 
asthe Sheriff in other Caſes,” ſeize Ecclefiaſtical Things and fell them, and muſt return LOR 2 


* - 


ind not Sequefrari fect upon this Writ. Ned. 257. 2 Modi a8. 
8 . Foy yo | 724 . | V RY C092. It 011 F x i 
4 7 1 VVV ' , 1 5 : 5 7 11 855 by . gt Þ ws FS 3 
$0 if the Conuſor of a Statute Merchant be a Clerk within O } 


* — 


by the Statute 13 E. 1. f. the Sheriff cannot take the Body in Execution; 

and if he returns, that he is a Clerk, no Execution ſhall be granted to the 

Sheriff to levy the Debt de bonis Eccigſiaſticis, for his Perſon is protected 

* by the Letter of the Statute, and the Statute doth not ſubject the Bona page 351 
Eeclgſiaſtica to the Execution; but in this Caſe the Conuſee may have Exe- 2 Rol. Abr. 
cution granted out of his Lay Fee. eee e 268 e af; cord weld. 
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| Fat adorn ng Col oo. OT RR Sn 
Bro. Stat. Merch. 38. Co. Ent. 13. f 13 E. 1. Stat. 3. 

On a Fieri faciat againſt a Fellow of Winchefter College, the Sheriff re- Satk. 320. 
turned Clericus beneficiatus nullum habens Laicum Feodum, whereupon a Fieri pl. S. As. 
facias de bonis Ecclefrafticis iſſued to the Biſhop who ſent his Mandate to "4 
the Warden and Fellows of the College to ſequeſter his Salary, and they e 
refuſed ; and. it being moved in 3. R. to Know, whether the Biſhop might 265. 
not compel them by Eccleſiaſtical Cenſures, the Court thought that this 
vas not an Eccleſiaſtical Conſtitution, the Univerſities being only Societies 
ad Studendum & Oruandum, but ſaid that a Prebend is an Eccleſiaſtical Be... 
neſice; and in ſuch... Caſe;/ if tlie Prehend have a | ſole, diſtinct Corps, it 

nay. be ſequeſtered ; but; where he is only a Member:of «the, Body ag 

+: gregate, and the Inheritance is in the Dean and Chapter, there cannot bB 


2 Scqueſtration, and therefore they left the iſhop to do as he ought by 
„ 5:31] | 1 11 oy T Fic. . 35 1 IT 1 133 4 I Rr 
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. and Courts having Cognizance of Cauſes matrimonial and teſtamentery ate Pecrs, . 
jament and Members of the Houſe of Commons, and their Scrvants, But the Perſons af Meme o the 
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au at what Time Erecurion map be ſued vii, an 
\- +. Herein of the Neceſſity of a Scire Facias. 


2 Inft. 471. T Common Law, in Real Actions where Land was recovered; the 
$ Co. 88. Demandant, after the Vear, might take out à Scire facias to revive 
32 . his Judgment, becauſe the] e being particular in the Real Action, 
288. See guoad the Lands with a certain Deſcription, the Law required, that the 
Salk.258., Execution of that Judgment ſhould be entered upon the Roll, that it 
pl. IT. 323. might be ſeen, whether Execution was delivered of the fame Thing of 
4+ of , which Judgment was given ; and therefore if there was no Execution ap- 
789, pearing on the Roll, a Scire facia iſſued to 'ſhew Cauſe, why Exectitio 


k ” % 26 $405 
4 08 1 L's 
* 


296. . (Hs TP E F | 1-330 3 : 1 N =, HY : FL, 2 * 5 7 MY 5 Bo a: FL 
12 Mod. 377, 506. 3 Will. Rep. 36. Barnes 132. 1 Batnes, x65,'172. Stra. 200, 301. Show 
402, Salk. 261. pl. x. Holt. 1. pl. 2. Carth. 256. EE | . 


- x laſt. 469. But if the Plaintiff, after he had obtained Judgment in any Perſonal Ac. " 
Carth. 30. tion, had lain quiet, and had taken no Proceſs of Execution within the : 
oy x. Year, he was put to a new Original upon his Judgment, and no Scire facur p 

was iſſuable by Law on the Judgment, becauſe there was not a Judgment E 
for any particular Thing in the Perſonal Action, with which the Execution | 
could be compared; therefore after a reaſonable: Time, which | was a-Year N 

and a Day, it was preſumed to be executed, and therefore: the Law il. i 


lowed him no Scire ſucias to ſhew Cauſe why there: ſhould not be Execu- 
tion ; but if the Party had ſlipped his Time, he was put to his Action on 1 
the Judgment, and the Defendant was obliged to ſhew how that Debt, d I 


- which the Judgment was an Evidence, was diſchaf gelt. | 
To remedy this, and make the Forms of Proceeding more uniform in Ye 


both Actions, the Statute of /n. 2. 13 E. 1. Hl. 1. c. 45. gave the Sir fac 


Facias to the Plaintiff to revive the Judgment, where he had omitted to ſue 


Execution within the Year after Judgment was obtained; the Words of , 
the Act are Quo ea gue inveniuntur irrotulata Corum eit qui record | haben, wh 
Aue ſervitin aut conſuctudines recognite', aut alia quæcungue irrotulata, fi m F 
cent fit cognitio, wiz. infra annum, ſtalum habeat conguerens illius  reoegnitiont hy 

| & fe forte @ majore tempore tranſackio ſada fuerit aut illa recugnitio, prucipis vit 

tur vic quod Scire fariat, &c. %% wd 16) Wo: alte 

Sid. 36. It hath been doubted, whether a Seire fuciat lay to revive. a Judgment Bl Ma. 
27 600. in Ejectment after a Year and a Day, either by the Common Law, or by wi 
+ Raya Force of this Statute z for at Common Law this was looked upon as 3 ar 
669. Perſonal Action, and it was thought that the Statute extended only to ſuch "nd 
page 362 Perſonal Actions in which Debt or Damages are recovered, and not to p. a0 
4 vide a Remedy in this Caſe, whien at the Time of making the AQ the wy 
Poſſeſſion was not recovered in this Action; but it ſeems now ſettled and Pra 
confirmed by daily Practice, that a Scire facias lies on a Judgment in _ 
Ejectment, for the Words of the Act are, Sive ſervitia fve- conſuetudin! 


five alia qu cunque irrotulata, which comprehend all Judgments, and ge | 
the like —— on them by Seire faciar as the Demandant had on a Judg- 
ment in a Real Action at Common Law. £2. © 

Here alſo it may be proper to diflinguiſh between taking out Execution 

69. On Judgments and Recognizances at ee Law, and on Statute Mer. 


chan 


EEC TI CM - 


chant and Staple ; that on the firſt Scire facias after the Year and Day, is |. 
abſolutely - neceſſary, z but as to Statutes Merchant, Sc. the Conuſee 
may at any Time ſue Execution on them, without the Delay or Charge of 
a Scire facias. EEE, | 2's | 3 
8 why the Plaintiff is put to his Scire facias after the Year, is 2 Inſt. 470. 
becauſe where he hes quiet ſo long after his Judgment, it ſhall be preſumed and admit- 
he hath releaſed the Execution, and therefore the Defendant ſhall not be ted to be 
diſturbed without being called upon, and having an Opportunity in Court be board 
of Pleading the Releafe, or ſhewing Cauſe, if he can, why the Execution 8 jo 
ſhould not go. . | | ; this Head. 
Alſo it is ſaid in Salleld, that, if a Judgment be above ten Years ſtand- 2 Salk. 598. 
ing, the Plaintiff cannot ſue a Scire facias without Motion in Court; and bl. 3 er 
if it be under ten, but above ſeven, he cannot have a Scire facias without „ 
Motion at the Side-Bar; and a Note is added, that if after ſuch Motion, 
and Judgment revived by Scire facias, the Defendant dies before Execution, 
the Plaintiff muſt ſue a new Scire facias, but may have it without Motion, 
for the Judgment was revived before. 195 . ; 
But though the general Rule be, that the Plaintiff cannot take out Exe- 
cution after the Year and Day without a Scire facias, yet the Rule muſt be 
underſtood with theſe Reftritions,  — + | 
That if the Defendant brings a Writ of Error, and thereby hinders the Cre. Jac. 
Plaintiff from taking his Execution within the Year, and the Plaintiff in 364. Yelv. 
Error is nonſuit, or the Judgment affirmed, the Defendant in Error may 7: 25 H. 
proceed to Execution after the Year without a Scire facias, becauſe the Writ 4 mm 
of Error was a Superſedeas to the Execution, and the Plaintiff muſt acqui- bas Ao 
eſce till he hears the Judgment above; beſides, while the Cauſe is depend- 172 5 8 
ing on the Writ of Error, the Cauſe is ſtill /ub judice, whether the Plaintiff 88. Carth. 
ſhall recover, or not, and the Year for the Execution ought to he account- 236-7. 
ed from the final Judgment given. 6 Mod.288. 
So if the Plaintiff hath a Judgment, with Stay of Execution for a 6 Mod. 288. 
Year, he may, after the Year, take out his Execution without the Scire Rol. Rep. 
facias, becauſe the Delay is by Conſent of Parties, and in Favour of the . 
Defendant 3 and the Indulgence of the Plaintiff ſhall not turn to his 
Prejudice, nor ought the Defendant to be allowed any Advantage of it, 
when it 7 to be done for his Advantage, and at his Inſtance. | 
Alſo it the Plaintiff enters on the Roll of the Judgment, an award of Cart,283-4. 
an Elegit of the ſame Term with the Judgment, and continues it down Seymour 
with vicecomes non miſit breve, he may take out that Writ at any Time and Gren- 
afterwards, without ſuing out any Scire faciat, though, upon Debate of this _ Sous 
Matter, the Judges at 5 inclined that the Eligit ſhould be actually ta- ,_* 1 
ken; otherwiſe ſuch an Award as this might be entered at any Time, 2 Show. 
paying only for the Continuances, and the Party thereby tricked out of 235. pl. 
the Benefit which the Law gives him of Pleading any Matter pa, fatum 233. 
upon the Scire facias; but upon Examination of ſeveral of the antient Comb. 345. 
practiſing Clerks then in Court, this appeared to have been the conſtant 
Practice amongſt them for many Years ; and therefore the Court, conſider- 
ng the Inconveniency of opening a Gap to deſtroy ſo many Executions, for 
* this Irregularity, and becauſe the Practice had prevailed ſo long, that it *Page 363 
8 e the Law of the Court, ordered that the Execution ſhould _ 
But if the Defendant had been tied up by an Injunction out of Chan- Salk. 333. 
cery for a Year, yet he cannot take out Execution without a Scire faciar, pl. 9. 
becauſe the Courts of Law do not take Notice of Chancery Injunctions, 6 Mod.288. 
us they do of Writs of Error; beſides, in that Caſe it had been no 1 
Breach of the Injunction to have taken out the Execution within the This Rule 
Year, and continued it wag Vic' non mifit breve, which cannot b of a previ- 


done in the Caſe of a Writ Error, becauſe that removes the Recor | ous Sci. fa. 
. a out _— 
6 bold, 
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where the out of the Court where the Judgment was ; and therefore there can be 
Defendant no Proceedings below till it be affirmed, and returded” to che Tiferur 
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; hath him- 4 55 1 q 43 18 a 7 33. $4.3 #5 * 4844] « } 5 + hs 
ſelf affected Co 1 7 ; | «EDT ONS REST, 
the Delays - [Car ii JJ. œ GIœ.„ 8 
ſo far from it, that the Defendant's Rule * to ſhew Cauſe why ſuch an Execution ſhould not be { 
aſide, was diſcharged even with Coſts. 2 Bur. Rep, 66. 
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5 A a . facias be ſued within the Year, and Nulla bona returned, and continued down ſever! 
Years, a Capias ad Satis ſariendum may iſſue without a Scire facias. Stta. 100.—1f Plaintiff gets Judy. 
ment in the Petty-Bag, (or any Court) and is ſtayed by Injunct ion; after Vear and Day he cannot 
ſue out Execution without Scire fecias. 3 P. Will. 35. Barnes 197.—If Execution is not returned 
by the Sheriff or not filed, Continuances thereon cannot be entered on the Roll; and if they are, and 
thereupon a Ca. Sa. iſſues aſter the Year, wirbout Scize /acias, Deſendant ſhall be diſcharged out of 
_ Cuſtody, and Plaintiff pay Coſts. 2 Wilſ. 82. Barnes 213.—— The Year ſhell be computed from 
the Day of ſigning Judgment to iſſuing the Writ, not by the Number of Terms. Barnes 19;, 
Judgment, Action on it, ſuperſeded for Want of a Declaration; Ca. Sa. after a Year from the 
Judgment without Scire facias ſhall be. ſet aſide; for the Capias ad 'reſpondendum will not warrant 
Continuance on the Roll. Barnes 206.-—— Sci. fa, mutt be in the ſame County where Judgment, or 
where Execution is awarded. Barnes 207. . „ 
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)) To what Time the Execution wall Have Relation, lo 
gadaãs to avoid aun Alienation by the Party; and Herein of 
Wü id ton yon 49 1129-099 h 
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Co, Lit. 8 to Lands, tliey are bound | from the ˖ Time of the ] udgment, ly 
102. a. b. {A that Execution may be of theſe, though” the Party aliens bong fi 
8 Co. 171. be ſo „ —— | 9 ES s 3 % , 2 
: ore Execution ſued out; ſo of Statutes Merchant, Staple, and Re- 
Sir Gerrard © a 3 1 e SN”, 
Fleetwood's COgnizances, which alſo bind the Lands from the [Time of entering into 
Rol. Rep. Therefore if a Man has Judgment for Debt, or is Conuſee of a Statute; 
77-8... -. andthe Debtor, before Execution ſued, aliens by Fine, and five Years 


4 f 


og IG paſs, yet the Plaintiff may ſtill ſue out Execution. 


But here it is neceſſary to obſerve, that by the 29 Car. 2. cap. 3. called 
the Statute of Frauds, reciting that it had been found | miſchievous, that 
Judgments in the King's Courts in Meminſter do many Times relate to 
the firſt Day of the "Term whereof they are entered, or to the Day of the 
Return of the Original, or filing the Bail, and bind the Defendant's Lands 
from that Time, although in Truth they were acknowledged or ſuffered and 
ſigned in the Vacation time after the ſaid Term, whereby . Purchaſers find 
themſelves aggrieved. VV M 

By the 14th Par. of that Statute, it is enacted, That any Judge o. 

„ Officer of any of his Majeſty's Courts of Weftminfler, that EP 
4 any Judgments, ſhall, at the ſigning of the fame, without Fee ur 

« doing the ſame, ſet down the Day of the Month and Vear of his lo 

« doing, upon the Paper-Book, Docket, or Record which he ſhall ig, 
„ which Day of the Month and Year ſhall alſo be entered upon the 

« Margent of the Roll of the Record where the ſaid: Judgment ſhall be 
)))); 2126/3, S287 201 UD WEL 10 £19030, SF 396- 
And Par. IF. it is enacted, 4 That ſuch: Judpment „as againſt Pur- 

' chaſers-bona fide, for valuable Conſideration of Lands, ae 

)))CCCCͤ T (029415 wyor non 4 N ed agoh 31 Leanaiides bit , 
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n Hereditaments to be charged thereby, ſhall in Conſide ration of Law, 1 


Day of the Return of the Original or Filing the Bail.“ 
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| + Where Execution ſhall go againſt the Heir after an Alienation of Lands deſcended, vide 3 
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« be Judgments only from ſueh Pime as they ſhall be ſo ſigned, and ſhall 
« nor relate to the firſt Day of the Term whereof they are entered, or the 


And Par. 18. it is enacted, . That the Day of the Month and Year of | 
« the Inrolment of Recognizances ſhall be ſet down in the Margent of tjge 
„Roll where the ſaid Recognizances are inrolled, and that no Recogni- *Page 368 
« zance ſhall bind any Lands, Tenements or Hereditaments, in the Hands 
« of any Parchaſer, bona fide,.and for valuable Conſideration, but from the 
« Pime of ſuch Inrolment. ““ VVV 
Alſo for the greater Security of Purchaſers, hy the 4 & 5 V. & M. cab. 
20. it is ase «That the Clerk of the Eſſoins of the Court of C. B. 
« the Clerk of the Doggets of the Court of King's Bench, and the Maſter _ *. 
« of the Office of Pleas in the Court of Exchequer, ſhall make and put into 
« an alphabetical Dogget, by the Defendants Names, a Particular of all 
« Judgments by Confeſſion, Non ſum 'informatus, or Nihil dicit, entered in 
« their ſeveral Courts, c. aud that no Judgment not doggetted, and en- 
« tered in the Books as aforeſaid, ſhall affect any Lands or Tenements as to 
« Purchaſers'or Mortgagees, or have any Preference againſt Heirs, Execu- . 
« tors or Adminiſtrators, in their Adminiſttation of their Anceſtors, Teſta- 


Here alſo we mult obſerve a Difference as to Judgments which affect the Co. Lit. 
Lands of an Anceſtor, and thoſe which affect the Heir; for as to the firſt, 102, a. 
the Plaintiff ſhall not have Execution, but only of that Land which the De- 
fendant had at the Time of the Judgment, becauſe the Action was brought 
in Reſpe& of the Perſan, and not in Reſpe& of the Lane. f 

But if an Action of Debt be brought againſt the Heir, and he alieneth, Co. Lit. 
pending the Writ; yet ſhall the Land be had at that Time of the (a) Ori: 33 : 
gina] purchaſed be charged, for the Action was brought againſt the Heir in filing a Bill 
) Reſpect of the Land. Tf e Gra lan 4 e ,,, OR Rn 

: | h _* as effectual 
for this Purpoſe is an original Writ. Carth. 245. (5) And therefore, if the Anceſtor deviſed away 
the Lands, Creditors, whoſe Securities were inferior to Judgments, had no Remedy at Common 
Law, either againſt the Heir or Deviſee, Abr. Eq. 149. But now by the 3 & 4 W. & M. c. 14. 
it is enadted, that all Wills eoncerning Lands, or any Rents, Profits, Term, or Charge out of the 
lame, whereof the Deviſor ſhall be ſeiſed in Fee Simple, in Poſſeſſion, Reverſion or Remainder, 
ſhall be deemed to be fraudulent and void againſt Creditors upon Bonds or other Specialties, their 
Executors, Adminiſtrators, Q. and ſuch Creditors ſhall have their Actions of Debt againſt the Heir 
at Law and the Deviſees jointly. _ V | . ? 


W. & M. c. 14. f. 5, 6. f 335 wh. het ett 
Hence it hath been adjudged, that if there are two Creditors, viz. A. Carth. 245. 
and B. of J. S. whoſe Heir is bound, and who has Lands by Deſcent, and Cf and 
4. files an Original in C. B. and hath Judgment | thereon, Trinity Term e 
2 Jac, 2, by Default, and thereupon a general Zlegit iſſues againſt all the 
Lands of the Heir, and a Moiety thereof is delivered to 4. And B. on a 
Bill filed in B. R. 19 2. Fac. 2. has a ſpecial Judgment againſt the Aſſets 
confeſſed by the Heir, Trinity Term 3 Fac. 2. though B.s Judgment be 
ſubſequent to A. 8, yet it appearing that his Bill or Original was filed before 
A.'s, the Judgment ſhall have Relation thereto, and therefore he mult be 
Allo in the above Caſe it ſeems, that though A. 's Judgment had been on Carth. 187, 
a Original actually filed before B. a, that B. muſt have been preferred, be- 246. 
cauſe his Judgment was general againſt the Heir, and the Execution a 
general and common Execution by £legit, and not againſt the Aſſets only by 
Way of Extent ; and therefore ſuch a general Judgment vill not operate by 
Way of Relation to the Original, but binds only in common Caſes from the 


Time of the Judgment given. A3 
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8Co. 171. As to Goods and Chattcls, the Execution at Common Law had Relation 
Cro. Eliz. to the Time of the Awarding thereof, and therefore, if after the T/: of 
e the Writ of Execution, the Defendant had fold the Goods, though bona 4; 


218. and for valuable Confideration, yet were they ſtill liable to be taken in Exe. 
cution, into whoſe Hands ſoever they came. 8 


Mod. 188. - | But as this created ſome Inconveniency with exe to Trade, in ak: | 
n 


Sid. 271. ing thoſe Goeds ſtill ſubject to Execution, though in the Hands of a Per. 
ſon who came by them for valuable Conſideration, and without Notice of 
4 any ſuch Execution; and as there was a farther Inconveniency in maki 
*Page 365 * a Writ of Execution taken out in Vacation, to have Relation to the la 
| Day of the precedent Term ; for Remedy hereof, 5 chr EF e314 
For the we By the 29 Car. 2. cap. 3. par. 16. it is enacted, That no Writ of 
poſition of de xo facias, or other Writ of Execution, ſhall bind the Property of Goods 


this uch, , againſt whom ſuch Writ of Execution is ſued forth, but from the Time 


419. &* that ſuch Writ ſhall be delivered to the Sheriff, Under- Sheriff, or Co- 


Salk. 320. 66 roners, to be executed; and, for the better Manifeſtation of the faid 


Pl. 4. « Time, the Sheriff, Under - Sheriff, and Coroners, their Deputies and 


. « Agents, ſhall, upon the Receipt of any ſuch Writ, without Fee for doing 
Vent. 218. the ſame, indorſe upon the Back thereof the Day of the Month or Yezr 
Comb. 33. whereon he or they received the ſame.” | 
Show. 173. / | L 1 

5 Mod. 376. 6 Mod. 292. 12 Mod. 126. | 5 
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Hob. 60. T hath been already obſerved, that the Kiog, by his P 6 | tive, may 
«ny 20 have Execution of the Body, Lands, or Goods of his Debtor, at hi 
Election. | ha AY 
472. | 


8 Co. 171. And here we muſt obſerve, that the King's Execution relates as to Land 


. - Rol. Abr. to the Time of becoming in Debt to the King; for as to Debts that were 
| 256-7. of Record, they always bound the Lands and Tenements; for all Lands 


— 


being held mediately or immediately from the King, when any Debt was 
2 returned of any Perſon, it laid the Eſtate as liable to ſuch Debt, as if it 
| had been a Reſervation on the firft Grant. 3 

And as to Debts not of Record, they bind the Lands from the Time 

they are entered into; but this is by Force of the Statute 33 H. 8. cap. 39. 

by which it is enacted, © That if any Suit be commenced or taken, or any 

| © Proceſs hereafter be awarded for the King, for the Recover of any ot 

the King's Debts, that then the ſame Suit and Proceſs ſhall be preferred 

«© before any Perſon or Perſons; and that our ſaid Sovereign Lord, his 

« Heirs and Succeſſors, ſhall have firſt Execution againſt any Defendant 

% or Defendants, of and for the ſaid Debts, before any other Perſon or 

1 Perſons, ſo always, that the King's ſaid Suit be taken and commenced, 

% or Proceſs awarded for the ſaid Debt, at the Suit of our ſaid owe 
Lord the King, his Heirs or Succeffors, before Judgment given for 


. 


« ſaid other Perſon or Perſons.”” | | 


| But for tha As to the King's Execution of Goods, the ſame relates to the Time of 
vid Tit. the Awarding thereof, which is the Teſte of the Writ, as it was in the Caſc 


5 of a common Perſon at Common Law ; for though by the 29 Car. 2. c. 3. 
vt  « no Execution ſhall bind the Property of the Goods, but from the Time 
1 of the Delivery of the Writ to the Sheriff; yet as this Act does not es- 
tend to the King, an Extent of a later Teſte ſupercedes an Execution of the 
Goods by a former Writ ; becauſe by the King's Prerogative at Common 

Law, if there had been an Execution at the SubjeR's Suit, and 


= 1 


2. 


8 T8 


ffactas. 
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ny 
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In Extent, the Execution was ſuperceded till the Extent was executed, be- 
cauſe the Public ought to be preferred to the private Property, and the 


rather, becauſe the King is ſuppoſed by public Buſineſs not to be able to 
take care of every private Affair relating to his Revenue, and therefore no 
Time occurs. to (or runs againſt) the King; and if he was to be prevented 
of his Execution, by another Perſon's coming in before him, Laches muſt 
be imputed to him, which the Law does act. / 

If the King's Debt be prior on Record, it binds the Lands of the Debtor, *Page 366 


| into whoſe Hands ſoever they come, becauſe, as has been obſerved, it is But for this, * 


* the Nature of an Original Charge upon the Land itſelf, and therefore 2 
muſt ſubject every Body that claims under it; but if the Lands were alien- mp kN, "+ 
ated in whole or in part, as by granting a Jointure before the Debt con- 3 Leon. 
tracted, ſuch Alienee claims prior to the Charge, and in ſuch Caſe the 239, 240. 

Land is not; ſubjeQ. W eon. 40. 


(i) Ok the proper Officer ta do Exetution, and herein 
pk the preteding and lucterding Sheriff, 


HE Sheriff or Oſſicer, who has proper Authority to begin an Exe- ide Tit. 
1 cition, is compellable to proceed in the fame. + f 18 Sheriff, 


+ As to his Fees, ſee 23 H. 6. . 9. 29 El c. 4 3 Geo. I. . Is. J. 16, 17. 8 Geo. 1. 6. 


45 /. 3. and 7 Geo. 3. 6. 29. 9 8 | 
Hence it bath been adjudged, that if a Sheriff on a Fieri facias ſeizes Cro,jac. 74, 


Goods in his Hands to the Value of the Debt, and pays Part of the Debt, Are and 


and is diſcharged; ' without having ſold the Reſt of the Goods, or having An. 
returned his Writ, that notwithſtanding ſuch, Diſcharge, aud without any Moor 757- 
Writ of FYenditioni exponas, he may ſell the Goods remaining in his Hands, ning "ks 
and ſuch Sale and Execution ſhall be good by Force of the Writ of Fieri 893. 8. C. 
i jo: 5 5 5 8 By Wo . CO _  Cowp. 406. 
8 * | but in Velv. 
44. the 8. C. is reported, and there held contrary to the Reſolution in all the other Books, that the 
Sale was void, and that his Authority ceaſed with his Office; but E. I vide 2 Sand. 47. Latch 115. 


If a Fieri ſarias be delivered to an Under-Sheriff, 9 Nov. 34 Elz. on Cro. Eliz. 
which be levies Part of the Debt; and on the ſame Day a Writ of Diſ- 440. 


charge is delivered to him, dated 6 Novem. yet if it be not proved, that 88 5 


he had Notice of this Diſcharge prior to this commencing the Execution, / 

he ſtill remains Under-Sheriff, and liable to the Plaintiff's Action for the 

Money levied by him. hog Oat e eng ob RT | 
As the Authority of the old Sheriff continues, fo the Law has provided Salk: 323. 
2 Remedy to oblige him to proceed in the Execution, which is by (a) Di. (4) For 


ſringas nuper vicecomitem, which is, either to diſtrain the old Sheriff to fell Vue 


and bring in the Money, or to ſell and deliver the Money 5 Hae Ste- 5 Breva 


* O. 
rf to bring into Court. 34 H. 6. 


Raſt. Ent. 164.— That the Dj 4, which commands the new Sheriff to diftrain- the old one te 
ſell and bring in the Money, is the moſt uſual. 6 Med. 299. . ns 
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og Ot the Panner of e Sink ee Execu: 
tion, and Herein of the hd 8 e SOV: | him 
kor Neglen a ling Dans. bs wed 264-4 . 


vid Tit. I. the Sheriff eee to excos hoy judicial Weitz "chi is a a Come 


Attachment © 7 6 15 4 
and Se to the en for ram wy — will be granted." m 4 


1 


| Salk, wy 1 ir he cnvemes aol Writ; and makes a falſe Return, the Party injured 


may have an Action on the Caſe againſt him 
7 Mod. 118. Tf a Fieri facias be directed to the Sheriff, and he W as he levied 


6 Mod.299. Goods to ſuch a value, he muſt anſwer Goole to that Value, and in ſuch 


"- 328. Caſe, if he returns, that they remain in his Hands for Want of Buyers, then 
. n » a Venditioni exponas ſball e awarded; upon which, if he refufes to ſel 


For this 


| vid: Cro, the Goods, a Diftringas iſſues to the Comondr, 


Jac. 514. But if to a Fieri facias the Sheriff returns, that he ſeized Goods to ſuch 
Godb. 276. a Value, and that they were reſcued ot of his Hands; in this Caſe he 
po Rol. Rep. makes himſelf liable to an Action of Debt, or a Scire faciat may be brought 
HE UP 2a: againſt him by the Plaintiff, for the Sheriff having levied the Goods, he can 
Sly e have no Remedy againſt the Defendant; alſo in this Caſe there can be no 
Finch, + Vienditioni exponas to the Sheriff, becauſe by his own A it appears, that 
_ Jac. he has not the ona in his Hands, 

Coryten and Thomar, Cro. Car. 53. 2 Saund, 3. S th! ang. 3 
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0) of the. Sheritk 8 ee in 4 Execution 
1 and herein of breaking Doors, c. de 


oy 51. II is laid A e io Rich ts bs Books, that the Sheriff, 5 
8 * 
Caſe. ing⸗-houſe; 3 this Privilege, which the Law allows to a Man's ge 
3 loſt. 162. ariſes from the great Regard the Law has to every Mau's Safety and 


Moor 668. and therefore protects them from thoſe Inconveniencies which muſt nece 11. 


Yelv. 28. ly attend an unlimited Power in the Sheriff and his Officers in this A | 


o_ £2. and Wen it is, that every” s Man's Houſe's is called 1 Caſtle. — 0 

Dalt. Sher. . f 4 

350. Cowp. I, to 8. 0 P. C. 138. i res e 
+ In Tria. J. 17 Geo. 3. in a Cauſe of Tale, e 11 Shakin) Efq; io Cen be 
aſide an Execution levied on Defendant's Goods, in wins e Aerauße the Meer * 

cibly . into the Houſe to execute the ee $ LE 
| But yet, in 3 of e 1— 5 are the Life 1 the Tam, and 
eſpecially in Caſes of great. Neceflity, or where the Safety of the King and 
Coômmonwealth are concerned, this general Caſe hath the following. Ex- 

cCeptions: 

1088. 91. b. 1. That whenever the Proceſs is at the Suit of the (a) King, the Sheri 
02. or his Officer, may, after e to have the Door opened, and Refuſal, 


* a Ca- 


8 eee Proceſs, and at the Suit of the SubjeR, the Sheriff may break open an) 
outward Doors ; | 


Demand an! e 2 Sacw, 87. pl. aj 
break 


cuting any judicial Writ, cannot break open the Door of a Dwell. 
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(O) Df the Offence of Hindring or obſttuaing an 
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E X E C UT. I, O. N. 
break and enter che Houſe to do Execution, either on the Party's Goods, 


overed. 


- 


he refuſes, the Sheriff may well juſtify the Breaking and Entering his 

ſouſef br adorn i 0 960 ett > F439 97 | ey ore - bo 
1 Alſo this Privilege extends to a Man's Dwelling-houſe or Out- houſe Sid. 189. 
adjoining. thereto, and therefore it hath been adjudged, that the Sheriff, on Pentin and 
re Fees may reopen de Door of a Bur, Randig n Bie . 
from the Dwelling- houſe, without requeſting the Owner to open the. Door, 8. C. 69 pod 
in the ſame Manner as he may enter a Cloſe, ec. 

5. So on a Fieri ſucias, when the Sheriff or his Officers are once in the 2 Show, 87. 
Houſe, they may break open any (5) Chamber- Door or Trunks for the pl. 78. 
Completing the Eaeenee n pa Weed er 


, — 3 
1 2 . 


e: e NB. oat! 
. 
ther this muſt not be aſter Requeſt and Refuſal. Palm. 52; 


* 


6. So if the Sheriff's Bailiffs enter the Houſe, the Door being open, Page 368 
and the Owner locks them in, the Sheriff may juſtify breaking open the Palm. 52. 
Door, for the inlarging and ſetting at Liberty the Bailiffs; for if in this Vie and 
Caſe he were obliged to ſtay till he could procure a Homine replegiando, it Whithire, 
might be highly inconvenient ; alſo it ſeems, that in this Caſe, the Lock- ur 19 5 | 
ing in the Bailiffs is ſuch a Diſturbance to the Execution, that the Court 2 Rol, Rep; 
will grant an Attachment for it. 132. 8. C. 

8 | . e 2 Hawk. 


7. That if the Sheriff, in executing a Writ, breaks open a Door where 5 Co. 93. 0. 
he has no Authority for ſa doing by Law, yet the Execution is good, 
and the Party has no other Remedy but an Action of Treſpaſs againſt the 
Sheriff , » %« Q , - 
| 585 1 
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0 ” 1 ” aids e 0 —_ og * 0 
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| Execution, 
HERE were anciently Caſtles, Fortrefſes and Liberties,” where they 
reliſted the Sheriff in executing the King's Writs, which creating 
great Inconvenience, the Statute of Weftm. 2. cap. 39. hindered the Sheriff 
from returning Reſcuers to the King's Writs of Execution, the Words of 
which Statute are, Multotics etiam falſum dant reſponſum Mandando;/ quod non 2 lat. 450.” 
potuerunt exequi preceptum regis propter reſiſtentiam poteſtatis alicujus magnatis, 33 
de quo caveat Vie, de cetero, quia hujuſmodi reſponſa multum redundant' in 
dedecus Domini Regis & corone ſue ; & quam cito ſub-ballivi ſui teflificentur © +, 
quod invenerunt hujuſmodi refiſtentiam, flatim omnibus omiſſis Amp ſecum m 
Pee Comitat, ſui eat in propria Perſona ad fuciend : Exceution, & f * 12650 


} 


3 
* 


SPSS e 


he Judges conſtrued theſe Words only to Executions, and not to Wi | 


0 meſne Proceſs, and that the Sheriff was not obliged to carry the Paſt 
- Comitatus where the Man was bailable, for they 08 oe Preſume, that | in 
ſuch Cafes the King's Writ would be diſobeyed. 

2 Inſt. 454. The Orig inal of Commitment for Contempts e FRG be derived "a 
this Statute; for ſince the Sheriff was to commit thoſe who refiſted the 
Froceſs, the Judges who awarded ſuch Procefs moſt have the fame” Autho- 
rity to vindicate it. Hence, if any one offers any Contempt to his Proceſs, 

5 Frog by Wor 1 or Peed, he is ſubject to Impriſonment during Pleaſure, 

5 gon gug non dlliherentur "fine ſpecials præcepto Domini Regre 5 5 fo that, not- 

& 5a withflanding the Statute of Magna Charta, that none to be imy prifoned — 
fudicid bariun vel legem terre, this is one Part of the Law ao the! Land 

RE pe to: commit for Contempts, and confirmed: by this Statut. 

Salk. 321. But though the Court will on Aﬀidavit grant an Attachment _— ws 
pl. 7- Party, whether he be the Defendant or a Stranger who diſturbs the Execu- 
wr tion; yet where the Sheriff delivered Poſſeffion by virtue of an Habere fa- 
6 Mod. 29: cias ee in the Morning, and ſome Hours after the Sheriff was gone, 
8. C ee and the Party in Poſſeſſion, the Defendant came and turned him out again; 
Id. Raym. and the Court held, chat if the Plaintiff had been turned out immediately 
252, after he was put in Poſſefſion, or while the Sheriff and his Officers were 
ny 482, there, an Attachment might have been granted, for this had been a Diſturb - 
alan lee get to the Execution, and a Contempt, but being ſeveral Hours after, 
r072-3- they doubted ; but it was agreed in this Caſe, that the Court might grant 

a new Habere facias Poſſeſfronem, if the firſt was not returned. 

page 369 Alſo though the Court will grant an Attachment, yet if 4. be taken on 

Oro. Car. a Capias ad ſatisfaciendum at the Suit of B. and reſcued by J. S. B. may 

109. bring an Action on the Caſe againſt J. S. for the Reſcue, or the Sheriff 

Myzn and may have ſuch Action againſt the Reſcuer, becauſe he is liable to B. but his 


; ke" being liable does not b B. from 27 2 nie his Thorn . wt which of 


AQions on them he pleaſes. 
the Caſc. | | 
x Com. N 204. 5 Com. Dig. 438. + Upinaſe Di 386. 
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* r che Party' 8 Remedy MOI irs goth len an 
be <a Execution, and oP the ſame is to be ſet 
aſide, 


x. (a F upon an Ehlegu the Sheriff 8 all the Party's Lands, or a 
6 N 2k. ( ) 12 third Part, or more than a Moiety, the Extent is void; but 


— 


= in this (3) Caſe it can only be mae Front (c) Writ of Error or A 


| (e) —_ _ Qwerela. * 
Execution 


may be anided in Pidgeon Blasen bound. Land. Lev, W 
®. Sed gue If the Court would not fet it it aſde on Motion, 


Carth. 453. But if upon an Z#/egit the Sheriff delivereth a Moiety of 7 an Houſe zh 
out Metes and Bounds, ſuch Return is ill, and ſhall be quaſhed for Incer- 
(026 14 tainty on 04 en without a Writ of Error or Audita Querelu. 


Tough be Med and cry 


Incertainty, f 
Was no a 


eee Kok by the Record to. be void fo 
<E bar A Wola Juſt. held, that, i 9 entered upon the Record, chere 
ing of ie, but Writ of Error, Vent. 259. Ly vide Vert. 274. 3 Keb. 522. 


1 


a ac GIO IETF 


F, 


* X H O U 1 0 


(a) Upon a 
5 S 2 1 7 271 * Fieri facias 
„ | 4 3 . % bo and 8 
i TA . f £ a 2 85 125 BESR 4 5 E 5 5 | Under- Ns 
Sheriff of the County of Bucks, who fold the Goods of a poor Man for 24“. 13:. "4. the Goods 
being well worth 80“. and it appeared to the Court, that the Sheriff had perſuaded the Juty to 
prize the Goods at an Under value, perſuading, them it would be better for 2 Man; 
whereupon th 2 95 them ut ſupra, and he delivered chem to the Plaintiff for the ſaid Sum, 
The Court held, that it was Oppreſſion, and inquirable at the Aſſiſes by Indictment, or puniſh» 
able in the Star Chamber ; + and commanded that the Under-Sheriff, = us Yney,. ſhould be 
# op N 8 


11 \ 


broughs before them. Cro. Jac. 426. Sayer, Sheriff of Puckingham' 
; | 8 2 3 1 = 1 * ST Bt 2 > . = 


. 0 k * 
2 2 8 te r. n r A „ 2 — a. 4 — Sd T0 
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L Court that i now aboliſhed, by 16 Our. 3. 4% 


r 


Hence it has been held, that in Treſpaſs againſt the Sheriff, it is engugh Salk. 409. 
for his Juſtification, to ſhew a Writ ; ſo it is in the Caſe of his Bailiff or Pl. 5. 
Officer, with this moos. that the Sheriff muſt ſhew the Writ was re- * 320 
turned, if returnable; but the Bailiff need not, becauſe it is not in his L4 Raym. 
Power ;, but in Treſpaſs, againſt the Plaintiff himſelf, or a mere Stranger, 63. 
they cannot juſtify themſelves, unleſs they ſhew there was a Judgment as 12 Mod. 
well as an Execution, for the Judgment may be reverſed, and it ought to 339 396. 
be at their Peril, if they take out Execution afterwards ; but it ſeemqm 
that if one comes in Aid of the Officer, at his Requeſt, he may juſtif rf 


u the Offices, may. den ban ach Nene en Commane, of the e 
trave "RP | bt 8 SR tet | 
So where a Man had Judgment and Execution executed, and afterwards Lev. gs. 
the Judgment was. vacated for being unduly obtained, and Reſtitution, Turner and. 
awarded, and afterwards the Defendant brought (5) Treſpaſs againſt the . 
Plaintiff in the firſt Action for the Taking of the Goods; and it was ad- 8 G. 73 
judged, that it well lay againſt the Party, for by the Vacating of the Judg- (4) Where 
ment it is as if it never had been, and is not like a Judgment reverſed by an Action 
Error; but in this Caſe it was held, that no Action would lie againſt the will lie for 
Sheriff, who had the King's Writ to warrant what he did. taking out 

„ | | purge an 
on a ju 
| EI, 5 = 
the Plaintiff knows to be ſatisfied, wide Hob. 205, 266. 


Page 370 


It after a Writ of Error ſue out, and Bail put in, the Plaintiff takes But for this 

out Execution, the Court will grant a, Super/edas quia executio erronice vide Tit, 
mana vi Fo Error Let- 
: ter (H) and 
3 Lev. 312. 


* . 


1 


(Q To what the Party ſhall be reſtored, when ſuch 
A erroneous Execution is let aſide, 
with- „ | FO | | 
ncer- I upon his Judgment the Plaintiff takes out a Fieri facias, and there- Rol. Abr. 
4 upon the Sheriff ſells a Term for Years to a Stranger, and the Judgment 778. 
q alterwards reverſed, the Defendant ſhall only be reſtored to the Money? 3 


5 | : : | Cro, liz. 
+78, Moor 573. Leon. 96. 3 Leen. 89. Cro. Jac. 246. Godb. x 5 Goull. 103. 
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++ forwldjtihghe. Tek was ſold, and not the Term itſelf; ſor by the Writ 

the Sberiff had Authority to ſell; and if the Bale may be avoided-after. 
& Ke . wards, few would be willing to purchaſe under Executions; v which woulg 
n OI render Writs of Execution of no Effect. 
Rol. RY But if the Plaintiff rakes out an Elegit on his 8 and the Sherif, 
f 3 „ upon FIN Writ, delivers a Leaſe for Years, of the Defendant's, to the 
1 e gol. to the Plaintiff, ger rutianabile pretium Q extentum, to have 
L va! 179; aas rhe own Term, in full Satisfaction of: 50l. Part of the Sum' recovered, 
Beroun, and after the Defendant reverſes the Judgment, he ſhall be reſtored to 
| 107,108.” rhe fame” Term, and not to the Value; for though the. Sheriff might have 
I Ver. 195 ſold the Term von this Writ, yet bere is no Sale to (2) a. Stranger, but a 


Comp. des. Delivery of the T he Party th db f 

| ; y of the 'Term to the Party that recovered by way 0 nent with. 

ee pl out any Sale, and therefore the Owner ſhall be reſtored. - . 

1 Term Rep. 730. : in 

(2) That it would be otherwiſe ir fold to CURES widh ee 1s. Wen 107. | * 

Rel. Abr. And for this Reaſon, if Perſonal Goods were gn this Writ delivered to N 

778: the” Party per rationabile pret um & exteritum;, upon the Reverlal, of the 00 
Judgment he ſhould be af prot to the Goods themſelves, er 


5Co. 5 * S0 if the Goods of an coutlawed Man are ſold by the Sheff on 2 
Rol. Abr. - Capitt Utlagntum, und after the Outla vr is reverſed 75 Writ of Err 
| LS he ſhall be reſtored to the Goods themſelves, becaufe th Sheriff was not 
| 278, . e to ſell theſe r but only to keen ehem to the Vſe of 
1 in E „/ SMS qi SS Þ 
2 Rol. Abr. 80 if . a . Nie on # Judgment againſt B. the Sheriff takes the 
491. Goods of B. into his Hands, but before any Sale of them, B. deliver to 
Sare and the Sheriff a Superſedeas'on a Writ 'of Error, B. ſhall have the Goods a Lon 
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*Executors and Adminiſtrators. 5. 


/ ; *LLOY 
 COORDIN G to the Civil __ Canon gn there are- three Godolph. 
Perſons who are called Executors, and who have to do with the 75. 


Execution of a Perfon's Goods after his Deceaſe; the firſt is the Swinb. „ 
Ordinary, or Biſhop of the ee and is called Exzetutor a Lege 
— 2dly, Executor a Teſtatore conflitutus, being appointed by the 
Teſtament of the Party. 3dly, Executor ab Epiſcopo conſlitutus, who 
in the Civil Law 1s called Executor dativus, and i in our LG IE an Adminiſ- 


trator. 


As the Mager of appointing Executor and Admini ors, and the 
to Nature and Duty of their Offices, have been Matters of great Debate and 
he Controverſy.in our Law, it will be neceſſary to branch out this Nees into I | 
a ſeveral Diniions ; ; and therefore we ſhall ns ; 3 : 
0 f 
un : x vs 


r 
— — 
— 2 3 2 b . 2 ** * W-4 n 05 CH, — 2 3 WY x 5 a 
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of (A) What Perſons map be Execcutors. 374. 
And herein, |. 


1. Of appointing the King Executor. 374. 
2. Whether Corporations may be Executors. 378. 


3. Who in 1 of their Crimes are diſabled kom 


being Execu 875 

4. Who in Reſpect o their Country. 378 | 

5. Who in Reſpect to their Want of Underſtand- 
ing. 376. : 

6. Who in Reſpect of their Porte and Circumſtances ; 
and therein of obliging an Executor to give Securi- 
ti. 276. 

7. Of making Infants Executors. 377. 

8. Of a Feme Covert Executrix. 378. 

9. Of making Creditors Executors. 378. 

10. Of making Debtors Execators. 7. 


(B) Of ehe different Kinds of entdtets and. anni. 
| niffrators,” 9 805 | : - 


And 1 8 

4 1. Of an Adminiſtrator 1 minori etate of » an Infant 
1 4 Executor or Adminiſtrator. 387. | 
CU 


N 


vol. TY „„ 4 theft 


— 


EXECUTORS AND. ADMINISTRATORS.” 


"2 4 e : 8 3 2 3 4 3 8 
n 75 If „ To 


ee Adminirater. 381, | 
2. What Aa; he may do. 381. 
5 Mben his Authority determines. 3 82. 


And berein, 55 1 Le 


A 


2. of 2 Adminiſtrator 4 "OUR non, Une the firſt Ad. | 
os miniſtrator dies, or the Executor e . or 
| THAO mid e of the ER: 35 or 3 


And berein, V 


. what. Caſes ba de bonis non e. 3 
granted, and to whom. 38 5. 
Page 3: * 2. What 7. hings unadminiicred fuch. an one is intitle 


10. 38 6. 
. In what Actions commenced before his Foe, may an 


Admin en, de bonis 3 non og rg 185 


5 Of an Executor 4 fo tare. 387. 


"IM nd herein, 


I, What Ads or 1 9 baren oil make 
Executor de ſon tort. 387. 

2. What Ac of bis are 45 valid, as 0 done UE a buli 
one. 390. 
. How he is to be als wad d Fa! 'a ſubſequent 44 


. 1 pres oy 55 7 . 3 91; Wir 3 


And hercin, 


þ: £ 


1. By what Words an eee initanſtivated, 395. 


2. Of appointing an Executor abſolutely, or on Con. 
dition. 393. 


3. Of appointing a temporary Executor, 394. 
4. Of appointing an Executor with a limited Power, 
as to adminiſter ſuch a Part of the pg Fs. | 39% 


@) Df appointing Co-Executors, 395. 02 TAs 13. 
And herein, i Re 


65 What Acts done by. x any one of n fall be *) 
5 955 as if done by. them all. 3595. 
| 2. Where 


EXEC UTORS” AN'D / ADMINISTRATORS: 


2. Where they muſt anſwer for each other's at and 
What Rem 5 the one has againſt the other. . 
Where they muſt jointly- ſue and be Takd . "tad 
therein of Summons and Severance,” 396. 


E) Of the Probate of wits,” and graifing' 7h 


"And herein, 


I. To whoti the Probate of Wills and the Graining of 
Adminiſtration did originally belong. RO.” 


2. Of the King's Juriſdiction herein. 399. 


- 


e 
3. Of the Archbiſnop $ e 0 0 therein of 
bong notabilia. 399. Tr, NR 
And herein, PIs £ 15 TN ae 


1. Of what Value the Goods ond Ee, my . that will 
make bona notabilia. 400. 

2, Of the Nature of Juch Goods as will make bona \ombl- 
lia, and how far it is pre a that they OS be in 
ſeveral Dioceſes. 400. | | 


4. Of the Probate of Wills, and granting Adminiſtration 
C the Filho of the Dioceſe. F 
f the Probate of Wills, and granting Adininiſtra- 
” abi where the Party died within ſome Peculiar Juriſ- 
diction. 402. 
6. Of the juriſdiction of ome Lords of Manors in the 
Probate of Wills. 402. 
7. Of the Juriſdiction of ſome Mayors i in Reſpect & the 
Burgeſſes within ſuch a Place. 402. 
* 8. The Form of proving a Will and taking out Adrni- Page 373 
: niſtration, and therein of Entering a Caveat, 403. 
Con- 9. Of the Executor's Refuſal. 405. 
10. What Acts amount to an Adminiſtraiica" ſo that the 
19 cannot afterwards refuſe. 406. 
ower, 11. Of bringing in an Inventory. 406. 
394 12. Where Adminiſtration unduly | obtained may be re- 
. voked or repealed. 410. 
| 13. How far a Repeal makes all mean Acts void. 411. 
14. What Things an Executor may do before Probate of 
the Will. 412. | 
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be *) What Perſons are intitle 0 | Adminidration, 
5 . 
Where | D d 2 (8) In 
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(H) What Hall 1 — the "Crttator's' Perfona 


a f Advancemenc and vringing into. | Horehpo 


EXECUTO Ks ans ADMINISTRATORS. 


(6) zu what 'Samner. the Ordinary map grant it: 
- And Herein of granting. it. to one or more, or for a 
particular Thin 


* or Aﬀets in the ane af "he, A 
8 


And herein ; 


1. What ſhall be fuch an Intereſt N in hs Tel 
' tator, as ſhall go to his Executors. 416. 
2. voy. far Debts due to the Teſtator are Aﬀets, 


3. What ſhall be . his „ Eſlate, and 
therein what Things ſhall go to the Heir, and not 
to the Executor. 418. 

4. What Things ſhall go to the Wife af the Brest 
ed, and not go to the Executor. 4272. 

5. Where after Debts and Legacies paid the Executors 
_ ſhall. have the Surplus to theraſelves, or are to be 
Truſtees for the next of Kin, 423. 


0 Pow. the Perſonal Effate after Webts ald is t 

be diffributed when the Party dics  Intceſfate, and 

herein of the Share the  Pusband or Wite art 

intitled to, of the aſcending, | deſcending, and col: 

lateral Line, and Admiſſion. of the Half-Blood, and 

— rhe Diſtribution ſhall be per Stirpes, and 
r Capita. 426. 


a) "TWhac wall be a Bee either in Executors ot 
Adminiſtrators, and herein of the Dive of part 
Debts aud Legacies. 430. 


And herein, 355 So Meer = 28 9 a0 


What Manner of Waſting will amount fo 2 De 
ge nx 4.30. 
2. Where it will be a Devg/avit to pay Debts of an 
8 inferior Nature before thoſe of a Superior, and te 
Order in which Debts are to be paid. 432. 
3- Of paying Legacies before Debts, and therein of 
the Executor's Aſſent to a Legacy. 435. 
4. What ſhall be allowed on Account of Funen 


Expences. 6. 
* 43 ; a0 1 


en * menen 


M) In what Caſes an MG FE man make pimſely -r. 
Gai de bonis . 9375 


| | 2 And herei cin, 


1. Where he ſhall be liable de bonic gen by his | 
falſe Pleading. 436. 

2. Where by his Promiſe to pay or diſcharge the 
Teſtator's Debts or Legacies. | 438, 


(N) Whas Agions Executors or Adminifrators map N 
bring in Right of thoſe then repreſent. 439. 
(0) 211 luch Actions mult be laid; and Herein of j6ku- 
Patter in Right of the Tefator, and in their 
5 10 Gohe in the ſame Aaion. 440. 
(p) Ok Agions and Remedies e Sxecutors and 5 
adminiſtrators. 442. 


And herein, 8 


1. Upon what Contracts or En gagements of their 
Teſtators' or Inteſtates, Expeurors or Adminiſtrators + 
are liable. 442. i 

2. Of Perſonal Torts which are Gid io die with the 1 
Party. 444. on 

3. Of Remedies againſt Executors or Adminiſtrivors 

of Executors. 445- 

4. Where they ſhall be excuſed from Colts. 446. 

F. Where excuſed from putting in Special Bail. 447. 


(A) What Pros may be Exetutors: And 


5 herein. 

a De 

of an f IG Of» appointing | the 'Kiog Executor. 
ad the 


[7 * b adminged, that the King may be (a) 3 41nft. 36. 
= but as he is * reſumed to be ſo far engaged and taken up with the public . 
ein end arduous Affairs of the Kingdom, as not to have Leiſure to attend to 76 J Alſo 
tie private Concerns of apy particular Perſon, ſo the Law allows him 2 — 


aflſented in Parliament, that the King mighe make his Teſtament, and ebene, Lane. 
. e det tel us of what, e : 


to 


. 


— 


XTC OTORS any ADMINISTRATORS. 


to nominate ſuch Perſons as he ſhall think proper, to take upon them 

the Execution of the Truſt, againſt whom all Perſons may bring their 

ions; alſo the King may» appoint others to take the Accounts of ſuch 

| . Executors. rae er teens | 

41nft. 335. Accordingly we find, that Katherine Queen Dowager of England, Mother 

| of Henry VI. who died June 2, 1436, made her Will, and thereof ap. 

pointed Henry VI. ſole Executor, and that the King appointed Roben 

Ralleflon Keeper of the Wardrobe, John Merſton and Richard Alreed to exe- 

cute the ſaid Will, by the Overſight of the Cardinal, the Duke of Gloucefter, 

and the Biſhop of Lincoln, or any two of them, to whom ſuch Executor 
%%% ↄ (0 LT em 0 

there is not | 


a late Inſtance of a Will made by one of our Kings? KA 


$3" 
$5 


Page 35 19; ether Corporations may be Executor. 


(e) Wentevorth, that (b) Aggregate Corporations confifn 


4+ 


(a) Office Mie | | 

of Executor of divers Perfons cannot be Executors, 1/}, Becauſe they cannot be Feoffe: 
wha 6 . in Pruſt for the Uſe of others.  2dly, Becauſe they are a Body framed for 

But in the à ſpecial Purpoſe. 3dly, Becauſe they cannot come to prove a Will, or at 
Year-Book, leaſt to take an; Oath, as others do. OO . 

12 E. 4. 9. | ; FO Fo, OE OS OO 8 2 

b. it is ſaid, that a Mayor and Commonalty may be Executors. Rol. Abr. 915. (5) But 


cutora. Godolph. 85. 


| 3. Who, in Reſpect of | theik Crimes, are diſabled from being Executon. 


(e) How far There are few or none, who, by our (c) Law, are diſabled, on Account 
x4 Civil of their Crimes, from being Executors ; and therefore it hath been always 
4 ene (d) holden, that Perſons attainted or outlawed may ſue as Executors or Ad- 
ticks, Apoſ- miniſtrators, becauſe they ſue in auter droit, and for the Benefit of the Party 
CEE IETF a cw ng es Fe apes ROS 
tors, Felons, FE | 5 1 | 
Perſons outlawed, inceſtuous Baſtards, famous Libellers, manifeſt 'Uſurers, Sodomites, uncertain 
Perſons, tc. are excluded from being Executors, vids ' Godolph. 85. Off. of Exec, 17. Svinb. 
346. (4) As in Co. Lit. 128. Cro. Car. 8, 9. Rol. Abr. 914, 5. Vern. 184. Outlaw) 
hhy , ao eraed hoot e 2 


0 16 H. 6. Alſo a Villein (e) may be an Executor, and the Lord cannot ſeize thok 
45 Goods which he has to the Uſe of the Deceaſed ; nay (7) where a Ville 
Rol. Abr. was made Executor, he might ſue his own Lord for a Debt due to tle 


915. 
(F) 21 E. 4- Teſtator. 1 we 
Co. Lit. : But an (s) excommunicated Perſon cannot be an Executor or Adminil- 
184. trator, for by the Excommunication he is excluded from the Body of the 
a - bor Church, and is incapable to lay out the Goods of the Deceaſed to piow 
Swinb. 349. D 1 VVV 
 Godolph, | | 5 e 6d . 


2. ; „ 5 E 2 
(2): Whether che Statiite, 3 Jac. I. b. 5. Which enacdde, that every Popiſh Recuſant conviRt full 
-- fland/to.all Intents and Purpoſes diſabled, as 'a Perſon: lawfully excommunicated, extends to di 
* * _ able ſuch Perſon from being an Executor, 2d. Hawk. P. C. 23-4, and Off, of Ex. 17. where it “ 
mid, that Recuſants convicted at the Time of the Death of any Teſtator, are diſabled to be lu 
- _  Executors,;z and 1 Show. 293. where the, Probate of a Will was refuſed to an Executrix, ſhe being 

_ a Papiſþ convict, and the Conviction exhibited into the Spiritual Court. | 
Snus ee —Z. ß 5 . a= 9 


* 


ſuch Corporations, as may duly prove the Will and take the Oath of an Executor, may be Ele- 


- well as Perſonal Things, becauſe he hath them in auter droit, and not to Allens can- 


\kis they, are fo appointed in Military Teſtaments; and the Reaſon hereof is; that in ſuch Teſta- 
ments Reſpect is had only to the Fur Gentiam. Godolph, 86. Cra. Car. 8, 9. Sir Upwell 


by their Inſauity and Want of Underſtanding they are incapable of deter- 


a 


k ; , Fd 
e 2 FF WA; ; 22 W 2 2 
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SOR G 


8 : * {3.44 4 


21 $f RISE pe 2:3 92 in 4a FE 8 e 1 R ee 
IJ. Who, in Reſpe of their Country, may be Executor. | 
It ſeems agreed, that by our (5) Law an Alien, or one born out ab (b) OF. of - 

the Allegiance of our King, may be an Executor or Adminiſtrator ; alſo it Exec. 17- 


hath been adjudged, that ſuch a one ſhall have Adminiſtration of Leaſes as 2 9 bag 


oh. 
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cautors, un- 
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Cargon's Cale. Vent. 417. S. C. cited. Stra. 10832. Andrews 76, Doug. 647 to 65 + 2 
But it has been long (i) doubted, whether an Alien Enemy ſhould (i) oro. 


maintain an Action as Executor; for on the one Hand it is ſaid, that by Eliz. 142. 
the Policy of the Law alien Enemies ſhall not be admitted to Actions one 47 
to recover Effects, which may be carried out of the Kingdom to weaken gan; 46. N 
ourſelves and enrich the Enemy, and therefore public Utility muſt be Forſter 186. 
preferred to private Convenience; (4) but on the other Hand it is ſaid, page 376 
that thoſe Effects of the Teſtator are not forfeited to the King by Way of 2 S ned. 
Repriſal, becauſe they are not the alien Enemy's, for he is to recover them 3 Burr. 


for others; and if the Law allows ſuch alien Enemies to poſſeſs the Eſfects 1739 _ 
as well as an alien Friend, it muſt allow them Power to recover, ſince in that Wills 38 5 
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there is no Difference, and by Conſequence he mult not be difabled to ſue Term 
for them; if it were . it would be a Prejudice to the King's Sub- Rep. 84. 
jets, who could not recover their Debts from the alien Executor, by his (4) Cre. 
wt being able to get in the Aſſets of the Teſtato r. Pu. 683. 
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| „ V xkin. 370. I Salk. 46. Lad. Raym, 288. 
| 5. Who, in Reſpect of their Want of Underſtanding, are diſabled, from | | 


being Executors. 


By our Law; as well as by the Civil Law, Ideots and Lunatics are SEL 
incapable of being Executors or Adminiſtrators, for theſe Diſabilities render 86. 
ther not only incapable of executing the. Truſt repoſed in them; but alſo 


mining whether they will take upon them the Execution of the Truſt, or 
Therefore it hath been agreed, that if an Executor became Non Compor, Salk. 36. 
that the Spiritual Court may, on Account of this natural Diſability, commit pl. I. 


Adminiſtration to another. | 


6. Who, in Reſpect of their Fortune add Circumſtances, may be Executors,' 
7 and therein of obliging an Executor to give Security. 
It ſeems to de now agreed, that the Spiritual Court cannot refuſe to grant Sal. 36. pl. r. 
the Probate of a Will to a Perſon appointed Executor, on Account of his 299. Pl. 11. 
Porety or Inſolvency ; for, as he is but a Truſtee for the Deceaſed, and Cm 457+ 
ach a Perſon as the Teſtator thought proper to appoint for that Office, ing IF werf 
vnhout any previous 1 the refuſing to admit him Executor Raym, 361. 
would be attended with theſe Inconveniencies : 1/, That though he has a Salk. 250. 
Temporal Intereſt, yet be cannot ſue for the Debts of the Teſtator before Pl. . 
Probate; which may be confiderable Detriment to the Teſtator's Eſtate, II. 44 
ud conſequently to Creditors and Legatees. 2dly, That whilſt this Affair 5 12 594. 
vin Controverſy, there will be neither Executor nor Admivilſtrator againſt pl 171.393. 
"om an Actios may be brought to recover Debts cr Legacies. 3dly, That 5 87. 
\ if Pl. 56. 
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if Adminiſtration ſhould be granted to another, it would be a good Plea at 
EE Law to an Action 255 7 by inch . chat e was a * and ag 
. eee, „ Fig ee xx 
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3 | 
"SOS. Halt den. Foe 286. pl. aba. l 186. f 3 32 Mod, 40g. | 
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Earth: 467 | eee, bi den Moudaibur to the Judge of the Prerogatise Cour, | 


2. v. to grant the Probate of a Will to a Perſon named Executor therein, the Or. 
Sip 2 f 7M 4 dinary returned, that he was an abſconding Perſon and inſolyent, and that 
Fete. 99 he refuſed to og, Caution to pay Legacies bequeathed to ſome of the Teſta- 
Nr tor's Infant 
Key. 1 Ordinary has no Authority to interpoſe and demand Caution of the Execu- 


8. C. and tor, when the Teſtator himſelf required none. 
there ſaid, 5 


that thre had beep ss Precedent nor Pratice of this Natur. Ex 


Hoy, 293. fp der Ader Probate of the Will the ta Le a e 


: 5 5 and and there being a Suit commenced in the Eccleſiaſtieal Court to revoke the 

1 . ah. 36 pl 5 oy grant Adminiſtration to another, 122 Court of 221225 s * 
1 a 21: e "©, 

. Skin % * 


„49 37 7, * But a an "NOOR? is EPI bus as a bars Truſtee i in | Equiy; ; ſo 5 

3 * be inſolvent, the Court of (a) Chancery will oblige him, as 
e any other T ruſtee, to give Security before he enters upon the Tru. 

ere, 

the e of a Will in the Spiritual Court, the Court of Chancery, on Suggeſtion that 
the Perſon who claimed as Executor under the Will was inſolvent, ordered that the Debtors to 
S to pay any Ms e the Matter was ſettled in the Spiritual 
Court. 75 


Chan. Ca. As where the Teſtator deviſed a L. J. S. payable at the Age of 
#27 twenty-one Years, on a Bill, ſuggel © I 5 the Executor wafted the 
Effate, and praying that he might give Fecurity ta pay the Legacy when 

due, it was decreed accordingly. 
2Vern. 239. So where the Teſtator deviſcd a Legacy to his Child, an Infant, pay- 
2 and Able at the Age of twenty-three, and made his Wife Executrix and Re- 
15 ſiduary Legatee, and ſhe married a ſecond Huſband and died, and he took 
out Adminiſtration de bonis non, with. the Will annexed, (his Wife be 
ing Reſiduary Legatee) ; and upon a Suggeſtion of Inſolvency, the Cour 
ar him to give Security t to PAY the LOT Wy it ſhould become 
Pays e. | a | 


7, Of 7 E 8 


Codolph. An Infant may be appointed Executor, but he cannot adminiſter till ke 
193. is of the Age of Seventeen, (4) during which Time = is to be 


3 granted to ome Friend of his. 


(00 For this 5 
. 7e. ner 15) 381, Gr. 


Godolph. . \ppointed, and if the Mother 


mace. $vered of - two or moe Children at the Mich, they ſhall be all Exc 
273- 
| DE err. vs 1 to, Acts done by an Infant in Executiop of the Office of an Exe- 
21 2 cutory it 4 agreed, that regularly all Acts done by him in this Re- 
24 end _ forts, er . e Ae of . me not Hundjngs 1 if if he ae 
93. 1 
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elations; and a peremptory Mandamus was granted; for the 
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nil. his Wife ; and conſequently a Wife cannot, 
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EXECUTORS/ any; ADMINISTRATORS. 


Telator's Goadh, (4) aden 10.3 Leggey (/) xeecves Debts ue tothe ola Buy 


of Seventeen cannot ſell a Leaſe for Years, which he has in Right of the Teſtator, with an Intent to 


y the Debts of the Teſtator, and diſcharge. the Debts ef the Infant himſelf. . Rol. Abr. 730.—. - 


P : "=p 7 
in Cro, Eliz. 254- it is held, that an Infant Executor, at the Age of thirteen, or other Perſon 
hs” may ſell Goods to pay Debts And though ſold for leſs than worth, yet the Sale 1s 
good, 3 Leon. 143. t& vide Keilw. 51. a. (4) That an Infant Executor cannot aſſent to a Legacy 
unleſs he hath Aſſets to pay Debts. Chan. Ca. 257. (e) Epecially before the Age of fourteen. 
Of. of Exec. 217, - 2 HT, OCR CD OE re TIRES STLPE- | 55 | 


But all Things that an Infant Executor doth after he attains the Age Off. of Exec, 
of ſeventeen, though before the Age of twenty-one, if done according to-275s ab 
the Office and Duty of an Executor, will hold good and ſhall bind him, 499. Jan. 
as Paying of Debts, ſuing for and Recovering Debts, Selling the Teltator's 400. Moor, 

* 177.5 Co. 27. Moor 146. 1 Com. Dig. 249, 2 Term Rep. 388. 

But if an Infant Executor, after the Age of ſeventeen, but before the Page 37s 
Age of twenty-one, gives an Acquittance or Releaſe for a Debt or Duty 
owing to the eſtator, ſuch a Releaſe, without an actual Payment to SR Nate, 
* taking away the Privilege which the Law allows Infants to avoid their ky 2 


in Prejudice both to the Infant and to the Eſtate of the Teſtator cannot be 286. . Val | 


* 


though an Infant may adminiſter at ſeventeen, yet he cannot commit a Dewaftavit till he is tyvrenty- 


ene, Vern. 328,—And the Author of the Off. of Exec. 213-I4. inclines to think, that an Infant's 


Conſent to a Legacy, though after the Age of Seventeen, is not good, eſpecially if it ſubject 
him to a Devaſtavit, 26 it _ do when there are not Aſſets ſufficient to pay Debts. (F) 80 if a Bond 


de forfeited, and the Infant Executor receives only the principal Sum without the Penalty, and gives 


a general Releaſe of all the Debt, this Releaſe at Law is no Bar of the Penalty. Cro. Car, 490. 
Kniveton and Latham, © > | 50% r | 


If an Infant Executor ſues or is ſued, he mult regularly appear by his But for this 
Guardian and not by Attorney, for by Law he is diſabled to make an At- vile Tit. Je- 
torney ; for if he fuffers by the Neglect or falſe Pleading of his Attorney, , 221 | 
he has no Remedy againſt him. T-. * wii ts: 


#” © 


by Attorney being joined with others, who are of full Age, vide Cro, Eliz, 541. Poph. 130. ro. 


Jac. 441. Mod. 47, 298. 3 Bulſt. 180. Vent. 192, Sid. 449. Lev. 299. 2 Savnd. 212. Yelp. 
130. Lev. 181. Cru. Eliz. 378. Carth. 132. Salk, 205. pl. 1. 4 Mod. 7. Stra. 793. 


8. Of a Feme Covert Exequtriz.” 


* 


A Feme Covert. we be appointed Executrix, and ig. the Spiritual Off. of Exec. 


Courts ſhe is confidered as Feme Sole, capable of ſuing and being ſued 8 


vithout her Huſband ; and therefore it ſerme, that according to their Law 


be may take upon her the Probate of the Will withoug-the, Affegt of che 
Huſband who bath no Right to. i « or meddle in the Affair. 1 
But by our Law, Huſpand and Wife are conſidered but as one Perſon, Keilw. 128. 
and 38 having one Mind, which is placed in the Huſband as moſt capable Aud. 17. 
to rule and govern the Affairs of the Family, and thereſqrs the Wile gon e. 
do no AQ, which may prejudice the Huſband, without his Conſent and 
Concyrrence : Hepee © 6 Huſband muſt be joined in all Actions by r 
| g by aur Law, take 
8 the Office of Executorſhip, without the. Conſent of her Huſ- 
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Of. of Exec. FThetefoft it ſeems, that if a W ife, who is made Executrix, is cited in 
333. aue Spiritual Court to take upon her the Exccutorſhip, and the Huſband 
: appears and refuſes his Conſent thereto, if afterwards they. Proceed in 
compel her, a Prohibition will be granted.” 
Vodelph, Alſo a Wife cannot, .. againſt her. Conſent, though her Hoſband! is will. 
| 209. 4555 ing, be compelled to take upon her an Executorſhip; but if the Huſband 
adminiſters, ſhe will be bound by it during the Coverture. 

Codolph. | So if a Wife adminiſters, though againft the Conſent of the Huſband, 
M0. and an Action is brought 7 n _—_ are e er to 7 that the 
MWife was not Executrix. 
Bro. Execu- So if a Feme Sole be made Exceuttix; ad he marries 3 . be 
for. . meddles with the Eſtate, and her Huſband” adminiſters; this is ſach an 
Pes Acceptance as will bind her, and ſhe can never afterwards refuſe it. 
= It is ſaid, that a Feme Covert Exccugrix may, without the Conſent of 
198-4; her Huſband, wake a Will, and appoint an (a) Executor as for thoſe 


e Things which he hath as Executrix, for ſhe has them i in auter dratt, 3 
band's Condom t is neceſſary to naakd the Will of a Feme Eupen good, « wide ru. Deviſ, 1 Laue (A) 
Au oy Saks as Huſband ſuch Executor. . Godolph. 1 To. 


1 


9. Of making Creditors Executor. mt 


"I W's A Debtor may mak: his Creditor Executor,. and in ſuch Cite the Ee 
Plow. 85. cutor may retain ſo much of the Teſtator's Aſſets, as will ſatisfy Himſelf ; 

1 Exe. but this muſt be underſtood where the Debt is in an equal Degree with 

5 ſuch Creditors; for if he be a ſimple Contract Creditor, he cannot retain 
' Godolph. againſt. a Creditor by ciel or wa POT, of a ſuperior Nature. HA 

Eo 6 


Salk. 304. Godh. 216. Hob. Io. Cro. Sari Poet 48. Keibw. 39. St Temp. Tab. 240. 
2 8tra. 865. 3 Term Rep. 54%). eee 3 


page 39 80 . 8 to a a 1 may retain ſo 
Godolph. much of the Inteſtate's Aſſets, as will ſatisfy himſelf; but this allo mult be 


Off of Exe. underfiood as to Creditors 1 in e Dn | 


IT. wee | | 
an Executor de fe fort, Ao is a Creditor, cannot retain, * this i would bs allowing kim to take 
Advantage of his own Wrong. 5 Co. 30. e Caſe. 1 


Fi " > —_— 


3 1 


5 + But if be gen obtain A be as a | Creditor, though after Action brought alt him, 
but before Trial, he may retain, and give his own Debt, and ſuch: Retainer in Evidence on plene 
Adminiftravit , tho the Plea was pleaded, and Wie joined, before ſuch Adminiſtration obtained. 
Sec infra 391. 

Rol. Abr. Alſo ſuch an Adminiſtrator; who is a Creditor by Specialty, may 
* bring an Action of Debt againſt one who poſſeſſes himſelf of the Lnteltate's 
2 Goods as Executor 4 ſon tort, with an Averment, that none of the Goods 
Sale 384, came to his Hands to ſatisfy the Debt; for though he may bring Troret 
| or Treſpaſs againſt him as Adminiſtrator, yet as ag ainſt a Stranger he is not 
deprived of this other Remedy; for the Reaſon why the Debtor's making 
the Creditor Executor, or his takiag out Adminiſtration, is ſaid to ſuſpend 
_ or extinguiſh the Adlon, is on Suppoſition-of Aſſetes. 

Ault. 5 304. 'So if there are no oj mag he may "Tar the Th Heir of the Obligor where 

he mg; the Heir b art OR 3 e ay 6 5 
eile WY VC 


24 


ed. Off. of Exec. my ele. 115. ale "Ges 32. "Jon 345. 3 £ * 2 . 

| 3 '$ if A. and B. be 3 05 ointly and ſeveralty bound to 0. bad A. 1 C. his 
* Ns e ed as the aſc hs makes D. his 1 who makes 4 his 
h | e- 


* 4 1 
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| Executor in this Caſe; if C. bas not received Satisfaction of the Aﬀets of 2 Lev. 1 


tor could not ſue himſelf. 


Debtee, who by his Will appointed, that out of the Debt due to him they 


1 


EX ECUTORS anv ADMINISTRATORS. 


4. he may ſue B. for, being jointly and ſeverally bound, he may ſue which Sean 
of them he pleaſes, tho“ Debt be one, yet Obligations are ſeveral, and no . 
Aﬀets appear of the Value of the Debt to retain, and there might be a 
Judgment againſt which be could not ves. 


| 19: Of making Debtor Executors. | | 


It is laid down as a general Rule, that if a Creditor makes his Debtor Rol. Abr. 
Executor, it is an (e) Extinguiſhment of the Debt, for he cannot ſue 9221. 
Of, of Exec. 30. Geog 113. (c) For being a Perſonal Action, and once ſuſpended, it catinot 
be revived again. Hob. 10.—-——But though it is a Diſcharge of the Action, yet the Debt is Aſſets, 
and the making him Executor does not amount to a Legacy, but to Payment and à Releaſe. / Salk. 
306. per Holt. Ch. Juſt. VV | | | | 


But if a Perſon dies inteſtate, and the Ordinary commits Adminiſtra- 5 Co. 136. 
tion to a Debtor, the Debt is not thereby (4) extinguiſhed, for he comes Salk. 306. 
into the Adminiftration by the A& of Law, whereas the other is the A& MOM Exec. 
of the Party. 18 5 3 ANN SCALES | (% And : 
2 „/ ES FI | : 55 therefore if 
an x adminiſters to the Obligee, and makes his Executor, and dies, the Creditor of the Obligee 
may well bring an Action againſt him. Sid. 79. | * - rt 
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If the Debtee makes the Debtor and another Co- executors, and one 8 E. 4.3. 

of them makes his Executor and dies, the ſurviving Co- executor ſhall not 20 E. 4. 17. 
have an Act ion to recover the Debt againſt the Executor of the Debtor, ac 264. 
becauſe the Debt was once extinct; for it could not be brought but in the Wk. ans 
Names of both the Co-executors, notwithſtanding (e) one alone adminiſ- (.) If the 
tered ; and it could not be brought in both their Names, becauſe the Deb- 3 

| ; | | , Wo ig mak. 
„ Sous „ Ty Obligor 

and others his Executors, and the Obligor refuſes, but the others adminiſter, and the Obligor dies 
hrſt, yet the Debt is releaſed; for the Obligor, notwithſtanding the Refuſal, might have come in 


4+ 


1 


and adminiſtered, and the Probate by the others was for his Benefit. Salk. 308. per Hult. 


So where A. being bound in an Obligation to B. B. makes A. his Exe- Salk. 299. 
cutor, who adminiſters ſeveral of the Goods, but dies before Probate of Pl. 2. 
the Will, and Adminiſtration to B. being granted to J. S. he brought IT. 
his Action againſt the Heir of A. but it was held, that the Debt was re- ford, 
leaſed ® in this Caſe, though A. never proved the Will; for by adminiſtring “ Page 38d 
as Executor he was complete Executor for this and ſeveral other Purpoſes. 

But all theſe Caſes of Extinguiſhment by making Debtors Executors, Cro. Car. 
mult be underſtood where there are Aſſets ſufficient to diſcharge and ſatisfy 2732 
the Teſtator's Debts and Legacies. e 0M 


Therefore, where a Debtor and another were made Executors by the Bunte a0 


Velv. 160. 

ſhould pay a certain Legacy, it was adjudged, that as to that Legatee this 3 

Debt was not extinct, but that it remained Aſſets to pay Legacies as well as 

Debts ; and this being a. Legacy, and properly recoverable in the Spiritual - 

Court, the Court of B. R. fakes to grant a Prohibition to a Suit for it 

there, and the rather in this Caſc, becauſe it was expreſsly deviſed to be 

% ⁵ ¼¼T ne oO 08 
o in a late Caſe, where the Teſlator deviſed ſeveral Legacies, and amongſt Sewis and 

the Reſt gave conſiderable Legacies to his two Executors, to whom alſo he Brown, de- 

| leriſed 
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creed and eviled the Surplus of his Edate ; and there being. Debt of 3000 gu 
eigen, by Bond to,the Peſtator from one of the Executars, he inſiſted, That, thee 
March nat be brought into the Surplus of the Teſtator's Eſtate, but that the ſame 
1734. was extinguiſhed for his Benefit by his being made Co-executor ; and tha 
Caf. Temp. though the Surplus of the Eſtate. was deviſed to them both, yet that thit 

12 249, Debt could not be taken to be Part of that Surplus, being before extin- 
1 Str. Zuiſhed; but it was decreed, that the 3000l. (a) ſhould be taken as Part of 
866. he Jurplus of the Teſtator's Perſonal Eltate, and both Executors equally 
Fitzgib.  antitled te the dame ; for though in ſome Books the Teſtator's making 1 

16. | Debtor Executor is faid to be an Extinguiſhment of the Debt, becauſe ay 
(2) Oban. Executor cannot ſue himſelf ; yet it was never doubted, but that ſuch a Debt 
. Þ 2.  xemained Aﬀſcts to ſatisfy Creditors, ; and was allo reſolved. to be Aﬀets 1 
creed. fatisfy Legacies z and this Deviſe of the Surplus and Revdye of the Te. 
L4.Raym. tator's Eftate being'as much a Legacy, and as weil recoverable in the Spi, 
Cog. ritual Court, as any particular Legacy, it was but fitting, that, fince the 
Cowp- 375- Courts of Equity claim now a concurrent Juriſdiction with the Eccleſiaſtical 
5 Term Courts in Matters of this" Nature, | there thould be the fame Meaſure of 
rs. Juſtice in both theſe Courts. 
11H. 4.83; If the Debtee make the Executrix of the Debtor his Executrix, and 
Ero. Car. dies, this is no Extinguiſhment of the Debt, becauſe the Executrix is 
37% intitled to the ſame, not in her (2) own Right but in the Right of ano- 


„ 
723 if ther. | 3 
the Obligee 


| Es | 1 4 1 
takes the n this is an Extinguiſhmert N be a yain 


Thing for and to pay the Wife Money in her own Right. Co. Lit. 264. Salk. 306— 
But if the Executrix of the Obligee takes the Obligor to Hufband, this is no Extinguiſhment of 
the Debt, for he may pay Money to her as Execurrix, becauſe, if the lays the Money fo a wn; to her 
by itſelf, the Adminiſteator de beni nas of her Teſtator (if the dies inteſtate) ſhall haue chat Money 
as well as any other Goods that were her Teſtatar g. Leep. 329. Moor 236. Falk. 306. | 

2 Mod. Under this Head of making Debtors Executors, it may be proper to gb- 
315- © ſerve, that if a Debtor be in Execution, and the Plaintiff dies, by which 
* Bails the Right of Adminiſtration deſcends upon the Debtor ; in this Caſe he can- 
Seer Nod. not be diſcharged upon a Habeas Corpus, becauſe Nan conflat d: ferfona ; 
neither can he give a Warrant of Attorney to acknowledge Satisfaction; 


205. ; 7 : 

” and therefore it ſcems.moſt adviſeable to renounce the Adminiſtration, and 

et it granted to another, and then he may be diſcharged by a Letter of 
L ſych Adminiſtrator. %%% pate 


»Pagez84 ® (B) Bf the diffrent kinds of Erecucors aud amiuillra / 


tors: And herein, 224 
I. Of ay Admigiftrator durazie minoritate of ap Infant Execytor @ 
| % (C 
e a bs fuch in Adninifwagr, | | 
Godolph. Vr one makes an Infant his Executor, or dies Inteſlate, and the Right 


302 I of Adminiſtration devalves upon an Infant, in theſe Caſes the Olin 
5 Oo: 29: Nes grant Adminiſtration during the Minority of che Infant, . « in tf 


r = T7. 6 ROT 


= 2 


| he may be Executor, arid in the 


Common Law. 


i 


EXECUTORS axy ADMINISTRATORS. 


&# Caſe, till he arrives at the Age of Seventeen, when by the Civil Law 

| tter tiff he artives at the Age of Twenty | 
one, when only he is fit to be a Truſter, becauſe an Infant cannot, before 
bis full Age, give Bond to adminiſter faithfully, and it is the Age by 


And as ſuch an Adminiſtrator is but in Nature of a Curator for the In- Ge, 
fant in Civil Law, and has no Intereſt or Benefit in the Teſtator's or In- . Dorer. 
teſtate's Eſtate, but in Right of the Infant 3 it bas been always held dif- Skin. 79g. : 
cretionary in the Ordinary to whom to grant it, and therefore it hath been N 
frequently (a) adjudged, that he is not obliged within the Statue 


(4) Hob. 


85 9 1 » P71 2560, -- Fx 
21 H. S. c. 5. to grant it to the next of Kin either of the deceaſed, or oel 216. 
the Infant. _ VF — 11 a 8 Mod. 244. 


| f Sy EEE oy F<d # 25 327. 
Ld, Raym. 262, 338, 667, 685. 1 1. d. Raym. 10/1, Salk. 36. pl. 1. 299. Pl. 1. Show. 294. 
ves 6 Mod. 304. Vern. 25 256, 326, 397.” 10 Mod. 2r, 159 34. 11 Mod, 137. Pl & 
145. Pl. 2. 223. pl. 18. 12 Mod: 194. Sce Earth. 446. 5 Mod. 395. Comb. 475. Sake. 2, | 
39. pl. 7. TA sor. Comyns Rep. II2, 159. ph, 107. Fitzgib. $10, 125, 303. 7 Wil 
Rep. $76. pl. #88. 3 Will. Rep. 8, 466. 337. Comyns 96. pl. 65, 110. pl. 7a. 10. pl. 102, 
159. Stra. 73, 481, 552, 667, 303. 2 Sua. 857, 892, 911, 956, 967, 117. 


If A. makes B. his Executor, and B. makes C. an Infant Erccutor, avd Cro. Fliz. 
Letters of Adminiltration are granted to J. S. during the Minority of C, ” Wh 44 
J. . cannot bring an Action againſt a Debtor of the firſt Teſtator by K 


Exer). 


Virtue of this Adminiſtration, nor hath he Authority to meddle with kb 


If an Infant, and one of full Age, are made Executors, he who is of 2 Lev. 239, 
full Age may take out Adminiſtration 4urante miworitate of the Infant, 20 „ 
and may declare his Executor or Adminiſtrator durante minoritate, and 
there is no Abſurdity in this Caſe, that there ſhould be an Exeeutor 
and Adwiniftrator to the fame Party, and this is only to enable him to 
fue alone.“ a | 1 . | * ® If there 

_ 3 5 | 35 $45 eo 
Frecycors, all muſt join in the Action. Nr. 140. a. b. That is the Reaſon of the Rule laid down 
in the Text. Tho' ſome do not prove the Will, but refuſe before the Otdinury, 9 Ob. 37. + Lev; 
161—As to one of them being an Infant, ſee farther. 2 Sand. 213. 1 Sid. 449. 1 Brownt. 
101, Yelv. 130. Alſo 2 Lev. 239, 240. cited above. If any of the Rrecuters have not 
proved, and the other is about to bring an Action, the Executors who have not proved muſt be 
ſummoned and ſevered. In an Action againſt an Executor, he cannot plead that there is ano- 


tier Executor, not ham, unleſs he thews thut the other hathe adminiſtered. 1 Bev. 167. 9 Co: 
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*. v. Clift, bg.—Ast0 Summers ond: Seuvrance, fee . 396. 6: 


2. What Act he may db. 
lt ſeems to be agreed, that though an Adminiſtrator durante minoritate Rol. ar. 
hath but a limited and ſpecial Property in the Eſtate of the deceaſed, yet 210. 
he may do all Acts which are incumbent on an Executor, and which are for 2 ger 
tie Advantage of the Infant and Eſtate of the deceaſed, and therefore he : pP. Wm.. 
may ſell Bona Paritura, as a Bailiff may, ſuch. as fat Caztle, Grain, or any 89. | 
Thing elfe which may be the worſe for Keeping; ſo he may (5) aſſent to 88 | 
a Legacy, and may ſuc and be ſucd. 1 = Rang 

6s De 0 9 atom „ ) But nv 
_ unkchs there Aſſets to pay Debts, 3 


ut cannot do any Thing to the Prejudice of the Infant, and therefore 5 Co. 29. 
be cannot ſell the Goods of the deceaſed any farther than they are neceſſary 3. C. 
Privte's Caſe, Cro. Eliz. 2%. 3 Leon. 278. 8. C. & vide 6 Co. 67. b. in Sir Moyle 2 
3 Diverſity taken, where Adminiſtration is granted durante minori «tate Executoric, in ſuch 


— 


8% 


EXECUTORS an» ADMIN IST RAT ORS. 


| for Payment of the Debts, nor can he otherwiſe ſell a Term for Yer 
Page 382 during the Minority of the Infant, for the Words of his Authority ar, 
fon, e Adminiſtrationem omnium & fingulorum bonorum ad opus,. commodum & uilig. 
Caſe of tem exeautricis durante ſua minori ætate, & non alter nec, alio modo  commiti. 
Prince's is; mus, Oc. 5 WY " 3 Pet 
ſuch Adminiſtration is granted in a general Manner; for in the firſt Caſe ſuch Adminiſtrator cannot 
make Leaſes of any Term veſted in ha Executor, but in the other Caſe he may, and they ſhall be 
good tilt the Executor attain the Age of ſeventeen, and until he enter. W of 


1 
> 


Rol. Abr. If Adminiſtration durante minoritate be granted to A. and afterwards re. 
910, 912. pealed and granted to B. who obliges A. to account to him, and afterwards 
gives him a Releaſe ; this Releaſe will not bind the Infant, for this does 
nct appear to be for the Benefit or 2 of the Infant. 
Latch 267. If an Adminiſtrator durante minoritate waſtes the Aſſets, the more proper 
And. 34. Way to charge him is by Action on the Caſe by the Infant when he comet 
Mod. ,“ of Age ; allo by ſome Opinions he may bring Detinue againſt him for thoſe 
6 Co. 18. b. Goods which he ſtill continues in his Poſſeſſion, or he may oblige him to 
Sce 9 Mod. account in the Spiritual Court, but cannot bring a Writ of Account againſ 
66. 10 Mod. him at Law; neither is he chargeable in any Action at the Suit of a Cre. 
254, 324, ditor, after the Infant comes of Age, but ſuch Creditor may ſue the Infant, 
pal 1 1-2 Who has his Remedy againſt the Adminiſtrato . 
. ER 1 f 1 11 To 2M 
= 1 5 Poſt. 410. Salk. pl. 16. Ld. Raym. 338, 678. 'Gilb. Eq. Rep. 190. Fitzgib. 1. 
Vern. 143, 293, 457. Ch. Prec. 534, 540. Comyns 110. pl. 72: 139. pl. 107. 2 Wil. 
Rep. 295: 1.73: 131. 201. pl. 46. 678. pl. 195, 430, 730. 2 Will. Rep. 81. 296, 298. pl. 81. 
447, (620.) 665. 3 Will. Rep. 323, 344, 399, 400, 4o9;. Fog : 


* 
* 


N . * Ss: E 8 j 452 WP. | . . 

Hob. 250. If an Adminiſtratrix durante minori tate of her Infant Daughter Execu- 
Briers and trix, gives ſeveral Bonds to the Teſtator's Creditors for their Debts, and 
ee takes a ſecond Huſband, the Huſband may retain, as his own, ſo much of 
is added, the Goods of the Teſtator as amounted to the Value of the Debts paid 
' how the and undertaken by the Wife. | a fy e FL 
_ Caſe would + | . 5 „„ | 

be if the Wife died, by which the Huſband would be no longer chargeable, & vide Raym. 484 


Comb. als, Go if an Action be brought againſt a ſpecial Adminiſtrator, and the Ad 
reſolved per miniſtration determines pending the Action, he ought to retain Aﬀets to 


m—— ſatisfy the Debt which is attached on him by the Aion. 


432. Ld. 
3 Fꝶ3); ON Tb 
2 5 2 0 # 4 | 6 o . 
3. Mt autat Time the Authority. of an Adminiftrator,, durante minoritat 
. o N . A V 


Coo. 29. It has been already obſerved, that there is an eſtabliſhed Difference, 
Hob. ag. where Adminiſtration is granted to one as Guardian to an Infant, who hath 


5 14 _ 2 Night to adminiſter, but is incapable to take it by Reaſon of his Minority, 
Cerro. Car. and where an Adminiſtration is granted during the Minority of an Infant 


516. Executor; that in the laſt Caſe the Adminiſtration determines, as ſoon 2 
Carth. 446. the Executor attains the Age of ſeventeen Years ; but in the other Caſe 
28 475. continues till the Infant attains his full Age. | | 

: Mod. 395. Ld. Raym. 338, 667. 12 Mod: 194, 301. Comy, Rep. 112, 159. pl. 107 
J Com. Dig. 207. Swinh. 25. 2 Eq. Abr. 426. c. 1. 1 Brown, Rep. 44. 01. 2 Brown: 
- 247, 248. THe 1: OM En nts 8 4 55 5 6 1 43 1 


„160. 
Rep. 


FXECUTORS: an», ADMINISTRATORS. 


Alſo it ſeems agreed, that, if Adminiſtration be granted during the Mi- 
nority of ſeveral Infants, it determines. upon the coming of Age. of any 
one of them; and it is laid (a) down by my Lord Cole, that Admiſtra- () in 
tion granted during the Minority of an Infant Executrix ceaſes upon her Se 
rriage. I 3 | „ 1 Fei Fi N 
my - this Matter was fully debated in a late Caſe, I ſhall here inſert fo 9. 
much these n relates coftiig Font 5 ont 47 nana ac cont 
One made his Will, and thereby after ſeveral ſpecific and pecuniary Jones verſus 
Legacies, gave and deviſed the Reſidue and Remainder of his Perſonal Lord Straf- 
Eſtate to his four Nieces, and made F. S. his Executor, and died; the-/9r4, Hil. 
Executor proved the Will, and afterwards died inteſtate, and thereupon 4 7 30. ron 
Adminiſtration de bonis non, & cum teftamento annexo was granted to the. aſfilted by 
Plaintiff during the Minority of the four Nieces; the reſiduary Legatee, Lord Ch. 


one of the Nieces, married a Perſon who was of full Age; but ſhe herſelf Juſt. Ra- 


| was an Infant under the Age of twenty-one Years, though above ſeventeen ; v on 


and Sir Henry Johnſon, in the Vear 1696, having given the Teſtator a pro- Pleas and 
"iſſory Note Wee Rare. of 8oo!l. and upwards, by his Will in cls 
* gave and deviſed all his Real and Perſonal Eitate to William Guidott, Eſq; Page 383 
for the Payment of his Debts, Legacies, and ſubject thereto, in Truſt for . 
ſuch Child or Children as the Defendant, the Lord Strafford, ſhould have 
by his Lady, who was the only Daughter and Heir of Sir Henry Johnſon, to 
whom he had been married about fix or {even Years ; and in the ſame Year 
1719, Sir Henry Johnſon died, Mr. Guidett, the Executor, renounced, and 
the Lord Strafford's Children being Infants of tender Years, the Lord Straf+ 
furd took out Letters of Adminiſtration cum igſlamento annexo, during the 
Minority of his Children, to Sir Henry Fobnſon; and there being likewiſe 
a Bond given by Sir Henry Fohnfon to the ſame Perſon, for Payment of a 
further Sum of Money, the Plaintiff Jones brought an Action of Debt up 
on the Bond in the Court of Exchequer, to which the Defendant, the Lord 
Strafford, pleaded Solvit ad Diem; and alſo by Leave of the Court pleaded 
further as a double Plea, purſuant to the Act for Amendment of the Law, 
that be had fully adminiſtered, preterguam ſuch and ſuch Judgments, to ſe- 
veral Perſons, and that he had not Aﬀets ultra ſufficient to pay and ſatisfy 
thoſe Judgments; upon this Plea the Plaintiff Jones brings his Bill for a 
Diſcovery and Account of Aſſets, and the three Nieces, who were Infants 
and unmarried, and likewiſe the married Niece, who was alſo an I12ant, 
and her Huſband, were Co-Plaintiffs in the Bill. To this Bill, which was 
not only for a Diſcovery of Aſſets of Sir Henry Johnſon, but likewiſe for 
Payment and Satisfaction both of the Bond-Debt, and likewiſe of the 
lmple Contract Debt due on the Note, the Defendant, the Lord Straford, 
put in a Demurrer, which was, that by the Plaintiff's own ſhewing ia their 
Bill it appeared, that one of the Nieces was married, and therefore having 
a Huſband capable of acting for her, the Adminiſtration granted to the 
Plaintiff Jones, during the Minority of the four Infants, was determined; 
and the Queſtion was, Whether, one of the four Nieces being married, and 
ber Huſband of full Age, the Adminiſtration granted to the Plain- 
tiff Zones, during the Minority of the four Nieces, determined, though the 
herlelf was.{till under the Age of twenty-one Vcars. It was agreed on all 
Hands, that where an Infant is made Executor, and Adminiſtration is grant- 
ed during his Minority, that ſuch Adminiſtrat ion ceaſes iſo _fa&o, when the 
lafant atcaing-the Age of ſeventeen Years ; and the Opinion of Lord Cale, 
* 29 in Prince's Caſe, was cited, that ſo it would likewiſe, if ſuch Infant 
xecutrix, being under ſeventeen, ſhould marry, * becauſe her Huſband 
va capable of acting for her; and it was argued for the Defendant, that ix 
this were ſo in cafe of an Infant Executrix, there was the ſame Reaſon for 
i in the preſent Caſe, where one of the four Nieces, during whoſe Mino- 
ity Adminiſtration cum teffamento annexo was granted, was married; that 
| | * it 
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EXRECUTORS awvop ADMINISTRATORS. 
it was agreed on the other Hand, that, whenever any one of the four Nicees 
attained the Age of twenty one Years, the Adminiſtration ceaſed, and 
tere was the ſame Reaſon when one of them married and had a Huſbang 
capable of acting for her; that this was to be reſembled to the Cafe of > 
Guardian at Common Law, and that if an Infant Feme married, the Gyr. 
diarſhip'was determined, becauſe the Huſband was immediately on the 
Marriage become her Guardian; and it would be inconfiſtent that ſh 
| ſhould at the ſame Time be under the Power of another Guardian; ſo here 
. ſhe, from her Marriage, became under the Care and Guardianſhip of her 
Huſband, and he was capable of acting for her, and conſequently the Ag. 
miniſtration granted during the Minority of the four was then determined 
in the fanie Manner as if ſhe had attained her Age of twenty-one Years; 
and then the Plaintiff Fones, during the Minority of the four, had no 
Right to bring this Bill, and that the Demurrer was good; and for this 
vere cited 5 Co. 29. Prince's Caſe, 6 Co. Sir Moyle Finth's Cale, 1 Sal. 
39. and that the only Caſe againſt it was 2 Jon. 48. and they alſo cited the 
Opinion of Juſt. Twi/den, 1 Vent. 103. But on the other Side it was argued, 
and the Court was clear of Opinion, that the Adminiſtration in this Caſe 
did not determine by the Marriage of one of the four Nieces; they faid, 
page 384 o that it was by no Means clear, even in the Caſe of the Infant Executrix, 
| that, if 'ſhe married under the Age of ſeventeen, the Adminiſtration 
granted during her Minority was thereby determined; that this was not the 
principal Point in Prince's Caſe, but only the Opinion of, or an Obiter 
Caſe put by, my Lord Cole; that the ſame Caſe was reported in Cro. Ele. 
718. and 1 And. and there nothing faid of it; that in the Office of Execu- 
tors, ſuppoſed ro be written by Juſtice Doddridge, he much marvels at this 
Opinion of the Lord Coke ; that in the Spiritual Courts, where theſe Admi- 
niſtrations are granted, they take no Notice of the Huſband, nor will in 
fuch Caſe grant Probate of the Will or Adminiſtration to him, but look 
upon the Wife as to this Purpoſe as a Feme Sole, and that the only Power, 
' which the Huſband bath in theſe Caſes, is derived to him from the Com- 
mon' Law, by which he is in many Caſes enabled to pay and receive, and 
to act for his Wife; but the Property of none of the Goods or Chattels, 
* which the Wife hath as Executrix or Adminiſtratrix, is veſted in him; for if 
mme ſurvive, they like wife ſurvive to her, and if ſhe dies firſt, there muſt 
be an Adminiſtration % Bonis non of her Teſtator granted to another; and 
if this be ſo in the Caſe of an infant Feme Executrix, that the Adminiſtra - 
tion granted during her Minority does not ceaſe by her Marriage, much 
leſs in the preſent Caſe; for here the Adminiſtration is granted to the Plain- 
tiff Joner, donec una earum quatuor viggimum primum ann' etatis attigrrit; 
ſo that, by the expreſs Words of the Adminiſtration, it is not to determine 
ſooner; and though it does then determine, when any one of the four at- 
tains her Age of twenty-one Years, that is not the prefent Cafe ; for here, 
' - though ſhe is married, yet ſhe is ſtill under twenty-one, and the Huſband 
has nothing to do with it; he, by his Marriage, is not become next of Kin 
to the Teffator, nor will the Spiritual Court grant Adminiftration to him; 
and if the Marriage were to be a Determination of the firfl Adminiſtration, 
he could not ſucceed to it, for in that Caſe the Adminiſtration could ,only 
be granted to the Wife; nay, they would not grant it to the Huſband and 
Wife jointly ; that the Wife, in this Caſe, was not entitled to the whole 
Perſonal Eſtate, as an infant Executrix is, but only to her own undivided 
fourth Part, and tho? the Spiritual Court may grant Adminiſtration as t0 
a particular Thing, or in a particular Place, yet they never grant Admi- 
niltration as to an undivided third or fourth Part of the fame Thing; for 
chen who ſhould bring the Action for it, as of a Horſe, or other inte 
Thing ? The Huſband in this Caſe would be entitled but to a fourth Pan 
of it in Right of his Wife; and muſt there be feveral Admini ru 
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granted for one and the ſame: Thing ? This would be abſurd, as well as to 


Actions to be brought by them, as to Actions brought againſt them; that 
if the Adminiſtration is determined by the Marriage, it will be to no Man- 
ner of Purpoſe for an Application to the Spiritual Court; they will not 
grant it to the Huſband, and the Wife being {till under Age, they mult 
rant it to ſome other Perſon during the Minority of her and her three 
Liſters as it was before; and then it would be doing a vain Thing to de- 
termine it; that the Spiritual Court by 31 E. 3. fl. 1. c. 11. is to grant 
Adminiſtration to the next of Kin, which the Huſband is not in this Caſe; 
that the Law takes Notice of an Executor before Probate, and he may do 
ſeveral Things before Probate; but the Power of an Adminiſtrator is derived 
to him only by the Letters of Adminiſtration ; that if the Huſband has no 
Right to claim the Adminittration in this Caſe, no more has the Wife; for 
ſhe being ſtill under Age as well as the other Nieces, the Court will grant 
Adminiſtration to none of them; or, if they would, might grant it to any of 
the others as well as to her, it being in the Diſcretion of the Ordinary; and 
if the Spritual Court ſhould grant Adminiſtration to the Huſband, that is 
not de Jure, that he is intitled to it, but they may grant it to him as they 


would to any other Perſon. So the Court was of Opinion, that Fones 


till continued Adminiſtrator during the Minority of the four Nieces, 
notwithſtanding the Marriage of one of them, and that ſuch Adminiftra- 
* tion did not determine till one of them came to the Age of twenty-one *Page 385 
Years, and ſo over-ruled the Demurrer. | 3 NE OR 3 
Although it ſeems clear, that the Authority of an Adminiſtrator durante Hob. 251. 
minoritate of an Infant Executor determines at Seventeen, and that of an Cro. Jac. 
Adminiſtrator durante minoritate of an Infant, who is intitled to Admini- 590.1 
tration, at the Age of Twenty-one ; yet if an Action be brought againſt ; ok Re. 
ſuch an Adminiſtrator, the Plaintiff in his Declaration need not aver, 5 Co. 29. . 
that the Infant is ſtill under thoſe Ages, for this is a Matter more properly Rol. Abr. 
within the Conuſance of the Defendant, and if his Power be determined, 910. 
he 6ught to ſhew it; but he cannot object it, eſpecially after he has taken Velv. 228. 
Iſſue on another Point, which is an Admiſſion that his Authority ſtill 
continues. 1 | | 


But it is (a) faid, that if ſuch an Adminiſtrator brings an Aion, he (a) Hob. 5 


muſt aver, that the Infant is ſtill under Age, becauſe it is a Matter within Cro. Jac. 
his Conuſance, and the Thing that intitles him to the Action; but in this 59. 


Caſe alſo it hath been (6) adjudged, that the Defendant matt take Ad- 2 Rol. Rep. 


vantage of this Omiſſion by way of Plea or Demurrer, and cannot object Rel. Rep. 


it after he he has joined Iſſue with him on another Point, which admits the 400. 
Coatinuance of his Authority. | | % ro. Car. 
. ; | | 240. 


But if an Action of Debt be brought againſt an Adminiſtrator generally, Comb. 46s. 
and the Defendant pleads in nene Adminiſtration was granted Ld. Raym. 
to him during the Minority of his Wife, he muſt aver, that the Wife is 2 505 
till living, for though he was a Special Adminiſtrator at firſt, yet if his ane aa 
Wife were'dead, he might be Adminiſtrator generally, as the Declaration Cee. 
luppoſeth | 75 He] | | | 1 


It ſeems to be clearly ſettled, that if an Adminiſtrator durante minoritate Rol. Abr. 
brings an Action and recovers, and then his Time determines, that the 888.9. 


Laecutor may have Scire facias upon that Judgment. an o. Car, 
227. 
2 Brownl, 83. Godb. 104. Lev. 181. Keb. 750. Vern. 25. 1 Com. Dig. 251. Doug. 637. 


Alſo it hath been held, that if ſuch an Adminiſtrator obtains Judgment, 2 L. v. 37. 
be may bring a Scire facias againſt the Bail, and they cannot object, that . 2 
ut fer Hale, in this Caſe, if after the Infant came of Age he had ſued out Execution upon the 
Thong Judgment, it might have been a Queſtion, whether that ought to be ſued out by hin, 
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EXECUTORS any! ADMINISTRATORS, 
the Infant is of full Age; for the Recognizance being to the Adminiſtrator 


himſelf by Name, though he be Adminiſtrator durante minori etate e tantun 7 
| meg he Wat have a Scire facias pole the 1 


$ 2. of an Kail enter de 9 non, W the firſt Amici ties * 
the Executor dien W or without 1 of the Will, And 


herein: 


I In what Caſes — ration 45 bonis non Yn 1 granted, and to ks 


Theſe Jt of Adminiſtrations are „ in the following e 
Swinb 396. 1. If a Perſon dies Inteſtate, and Adminiſtration is granted to J. S. whe 
Rol. Abr. dies without having adminiſtered all the Inteſtate's Goods, in this Caſe the 


, 8 Ordinary muſt grant Adminiftration of the Goods unadminiſtered to an- 


other; for the firſt Adminiſtrator cannot continue the Truſt repoſed in hin 
to his Execntor or Adminiſtrator, becauſe he has no Intereſt but np! he 
derives from the Act of the Ordinary, | 


Rol. Abr. 2. 80 if an Executor dies Inteſtate, Adminiſtration d- "HEY non cun 


teſlamento annexo of the Teſtator muſt be granted by the Ordinary, for 


907. 
Vaugh. 182. they are not devolved on the Adminiſtrator of the Inteſtate, becauſe he 


had them in auler droit, in order to diſcharge the Truſt repoſed in him; 

*Page 386 * but if the Executor makes his Executor, then the Truſt is devolved on 
him ; and after Payment of the Debts and Legacies of the firſt Teſtator, hc 
has an abſolute Property in the Goods. 


Bol. Abr. 3. If the Executor dies before Probate, tho! he (a) adminiſtered in Par 


907. by diſpoſing of the Teſtator's Goods, c. yet his Executor cannot be 
Salk. 305. Executor to the firſt Teſtator; but in this Caſe there is not an Admini 


| Dyer 372, ſtration de Bonis non admini rat granted, but an immediate Adminiſtration, 


Becauſ 
2 3 becauſe the Executor died ante onus Execulionis teftamenti ſuper ſe ſu 25 


' firing is an; which is the Foundation the Spiritual Courts proceed upon. 


Act in Pais, i 
of which the Spiritual Court cannot take Notice, yet the A done by the Fxecutor are ol 
1 Salk, 308. per Holt. | 


9 Ca. 37. 4 So if an Executor (5) refuſes Adminiſtration with the Will annexed, 


* 8 is to be l to another. 
e. 


(5) An Exe- 


cutor may renounce, but cannot #7 Yom over the Executorſhip, becauſe it is a Perſonal Tru 


Vaugh. 182.—Alſo where an Executor before Probat- poſſeſſed himſelf. of the Goods, paid a Debt, 
and converted ſome of the Goods, and after, before the Ordinary, refuſed ; and upon ſuch Refuſal 


the Ordinary granted Adminiſtration to the Widewv of the deccaſed; and adjudged ſuch Adminiſtri- 


tion was void, there being a rightful Executor chat had adminiſtered, Mod. 213-14. Parten at6 


15 See 2 Will. er. 145. 3 Will. Rep. 2525 337. 12 Mod. 441, 471. 


3 2.2: In theſe Caſes . is to be 8 to a next of Kin to the 
Ihed a firſt Teſtator or Inteſtate; but if the Teſlator e a 0 nets Legatee, 
Stanley. ſuch Legatee i is intitled to Adminiſtration. 


Show. 25. | 
3 Mod. 59. Vern. 200. Ld. Raym. 86, 363. OY: 247. Will. Rep. 7. pl. 2. Comb. 37 


FF 


EXECUTORS axv ADMINISTRATORS. 


2. To what Things unadniniftered an Adniniſtrator de bonis non is intiled. 


5 An . de 5 non is intitled to all the Goods and Perſonal 


Eſtate, ſuch as Terms for (c) Years, Houſhold Goods, &c. which remain 3 255 

in Hhecis, and were not adminiſtered by the firſt Executor or Adminiſtrator, pl. 1 

as alſo to all Debts due and owing to the Teſtator or Inteſtate. ( Whether 

ö | 5 an Admini- 

ſtrater de bonit non be intitled to an Eſtate par anter Vi, within the Letter and Meaning of 

Ma the Statute 29 Car. 2. c. 3. Carth. 376. ©. Sec Carth. 166. See Ld. Raym. 96. 2 Salk. 464, 

Comb. 388. 12 Mod. 103. 3 Salk. 137. pl. 2. 2 Will. Rep. 381, 3 Will. Rep. 102. By tar. 

14 Geo. 2. c. 20. f. 9. Diſtribution ſhall be made of Eſtates pur auter V ie, whereof there is no ſpe- 
cial Occupant, and which are undeviſcd. ed | : 


* 


he 
. A lſo it is held, that if an Executor receives Money in Right of the Salk. 306. 
_— |S Teltator, and lays it up by itſelf, and dies Inteſtate, that this Money {hall 
oo go to the Adminiſtrator de bonis non, being as eaſily diſtinguiſhed to be Part 
| of the Teſtator's Effects, as GYods in Specie. ” 
_ But if A. dies Inteſtate, and his Son takes out Adminiftration to him, Vern. 473. 
for and receives Part of a Debt, being Rent Arrear to the inteſtate, and #r4er and 
os accepts a Promiſſory Note for the Reſidue, and theu dies Inteſtate; this rr 
bs Acceptance of the Note is ſuch an Alteration of the Property as veſts it in Vent. 362. 
8 the Son, and therefore on his Death it ſhall go to his Adminiſtrator, and Rol. Abr. 
* not to the Adminiſtrator de bonis non. | | 380. 
t be 3. In what Afions commenced before his Time, may an Adminiſtrator de bonis 
mint- D Es non proceed. e N 
tion, OE DES 4/4 
rms If a Feme Executrix to J. S. takes a Huſband, and the Huſband and Rol. Abr. 
Wife bring an Action of Debt upon an Obligation in Right of the Wife, 889. 
Ka as Executrix to J. S. and they have Judgment to recover the Debt with 1 
Damages. and Coſts; if the Wiſe dies, the Huſband cannot take out Execu- 25 
tion, for he is not intitled to the Thing recovered, but it ſhall go to the 
pr? ſueceeding Adminittrator of J. S. as the Inteſtate's Etfects. 494-4 £ 
| But yet in theſe Caſes, though the Adminiſtrator de bonis non was in- page 387 
titled, yet he could not ſue out Execution, becauſe he was not privy to the Velv. 33,83. 
3 judgment, and therefore was driven to a new Action; but this being very Latch 140. 
a Des convenient, no new Action while Judgment may be executed. | 2 
CIR 
niniſtra- % Sid. 29» 
ten abe 55 47S | | ; ' 
: By the (4) 17 Car. 2. cap. 8. it is enacted, „ "Chat where any Judgment (4) Made 
after (e) a Verdict ſhall be had by or in the Name of any Executor. or Perpetual 
to the : Adminiſtrator, in ſach Caſe an Adminiſtrator de bens non wiay-fue ſorkb . Jae. 3 
egatet, a Scire facias, and take Execution upon luch Judgment. 7.) For ohis 
| vide 6 Mod. 


290. Salk. 322. pl. 10. Ld. Raym. 1072. S. C. rr Mod. 3#pl. 6. Adminiſtrator de bonis non 


mb. 37 _ to the Rant recovered by the Executor of the Executor, or a Leaſe made by ſuch ſirit Exe- | 


; 4 3. Of 


EXECUTORS A ADMINISTRATORS. 


{7 Of an Exeucutor de ſon torte And herein, 


: 15 What Ad or Degree of ' Intermeddling will male an 8 


de ſon tort. 


Swinb. 448. An Executor de ſon tort is a Perſon, who without any Authority from 
Poſt. 496. the Deceaſcd or the Ordinary, does ſuch Acts as belong to the Office of an 


98, There are Variety of Acts which will make a Man Executor 4 ſon. tort, 
Co. 33 b ſuch as Poſſeſſing and Converting the Deceaſed's Goods to a Man's own 


Ses SCA. Uſe, paying the Deceaſed's Debts out of his Aſſets, ſuing for and receiving 


Off. of Exec. *** 2 
eres Debts due to him; and it is ſaid in general, that all Acts of Acquiſition, 


171. 
Godolph. _ transferring, or p ſſeſſing of the Deceaſed's Eſtate, will make an Executor 
171. de ſon tort, becauſe theſe are the only /ndicia, by which Creditors can 

Dyer 105, know againſt whom to bring their Actions; and an Adminiſtrator is not 
8 69. liable for the Goods converted by ſuch Executor, till he has recovered them 
Ro. Abr. in Damages. | | . 
918. 


2 Leon. 224. 3 Leon. 57. Hob. 49. 


Godolph. Alſo a Perſon may be Executor de fon tort, by releaſing Debts due to the 
91, 92. Teſtator, by paying Legacies with the Deceaſed's Effects, by entering on a 
png 1 Conn Specific Legacy without the Executor's Aſſent, by paying and diſcharging 
Ri Abr. the Deceaſed's Mortgages with his Money or Goods, by delivering to the 
918. Deceaſed's (a) Wife more Apparel than are ſuitable for her, or by anſwer- 
(-)So fthe ing as Executor to any Action brought againſt him, or by pleading an) 
Wife takes other Plea than Ne ungues Executor. | 


more Appa- 


rel than are | . | : jy 
ſuitable to her Degree, this makes her an Executrix de ſen tort. Rol. Abr. 918. 


10H. 7.27. So if a Perſon is appointed by the Ordinary ad Colligendum bona defund', 
Rol. Abr. though his acting in Obedience to ſuch Authority will not make him an 
* g. Executor de ſon tort; yet if he proceeds further, and ſells bona peritura, 
Ver 25% fe, he becomes Executor de fon tort ; ſo if the Ordinary had given him 
expreſs Authority to ſell the Goods, yet this would not free him from being 
Executor de ſon tort, for the Ordinary himſelf cannot give any ſuch Authority. 


And by the 43 Elia. cap. 8. it is enacted, That every Perſon and 


„ Perſons that hereafter ſhall obtain, receive, and have any Goods or 
„ Debts of any Perſon dying inteſtate, or a Releaſe or other Diſcharge 
« of any Debt or Duty that belonged to the Inteſtate, upon any Fraud, 
«© or without ſuch valuable Confideration as ſhall amount to the Value 
of the ſame Goods or Debts, or near thereabouts (except it be in or 


„ towards Satisfaction of ſome 155 and principal Debt of the Value of 


ee the ſame Goods or Debts, to him owing by the Inteſtate at the Time 

'« of his Deceaſe,) ſhall be charged and chargeable as Executor of his 

« own Wrong, and ſo far only as all ſuch Goods and Debts coming to 

4 his Hands, or whereof he is releaſed or diſcharged by ſuch Adminil- 

te trator, will ſatisfy, deducting nevertheleſs to and for himſelf Allow- 

page 882 © ® ance of all juſt, due, and principal Debts, upon good Conſideration, 

Page 388 ** * J | Princip pon g 

' & without Fraud, owing to him by the Inteſtate at the 'Time of his Deceaſe, 

% and of all other Payments made by him, which lawful Executors or 


— 


„ of this Realm.” _ | 
But notwithſtanding this there are ſeveral Acts which a Stranger may do 


without running the Hazard of making himſelf an Executor 4e /on 1% 
| | 7." 


Godolph. 
95. 


« Adminiſtrators may and ought to have and pay by the Laws and Statutes 


. 


8 N 
4 


EXECUTORS av» ADMINISTRATORS.” 


ſuch as taking Care of the Deceaſed's (a) Funeral, feeding his Cattle, ) That the 
taking an Inventory of his Eſtate and Effects, paying or diſcharging his Expences 

Debts or Legacies with his own proper Money, repairing his Houſes bee muſt 
Decay, providing Neceſſaries for his Children, Sc. for theſe are to be , ere 
eſteemed Offices of Kindneſs and Charity, and not ſuch as involve him in ccaſec's Ef- 


% tate and 


an Executorſhip. _ 5 _ 
aa ny. 


OF. of Exec. 174. But it ſeems, that if the Expences of the Funeral are defrayed out of the 
Deceaſed's Effects, the Perſon who meddles herein is an Executor de /on tort. Skin. 274. pl. 2. 
Carth, 104. . 5 ; Ea 


Alſo here we muſt obſerve, that regularly there cannot be an Excutor 5 Co. 33. 
de ſon tort when there is a rightful Executor, or when Adminiſtration has Chan. Ca. 
been duly granted; for if after Probate of the Will, or Adminiſtration * : 
granted, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he is a Treſ- pl. 53 1 
paſſer to ſuch Executor or Adminiſtrator, and may be ſued as ſuch. [Tos | 

But if a Stranger gets Poſſeſſion. of the Deceaſed's Goods before (5) Pro- 5 Co. 33. b. 
bate of the Will, he may be charged as Executor de ſon tort, becauſe the Kead's Caſe, 

lawful Executor can be no further charged than for the Aſſets that came to 3 
his Hands. | | * 


: niſtration 
granted, a Stranger gets Poſſeſſion of the Deceaſed's Goods, he may be charged as Executor de /on 
tort, unleſs he delivers the Goods over to the Adminiſtrator before the Action brought, and then he 
may plead Plene adminiſtravit. Salk. 313. pl. 19. wg | 


So altho? there be a rightful Executor who adminiſtered, yet if a Stranger 5 Co. 34. a. 
takes the Deceaſed's Goods, and, claiming to be Executor, pays Debts or 
receives Debts, or pays Legacies, or otherwiſe intermeddles as an Executor, 
he becomes an Executor &e ſon tort. | | 

As to thoſe Things on which a Stranger enters and takes Poſſeſſion, and Moor 126, 
which will make him an Executor de ſon tort, it is now clearly agreed, that Kurie and 
a Perſon may be an Executor 4 ſon tort, by entering on a Leaſe or Perm Ft 
for (c) Years, eſpecially if according to the old Books he enters in Right 2 
of the Deceaſed, and does Acts upon the Land, which belong to the vent. 242, 
Office of an Executor or Adminiſtrator ; as ordering the Deceaſed's Cattle 272. | 


to be fed on the Land, Ec. but if he enters generally, and does not act 2Vern. 43k. 
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a an Executor, by meddling with the Inteſtate's Goods, Fc, he is then a ag 
Dilſciſor, and not an Executor de fon tort. _ 28rr. 1089, 
: 1221. : 


Swinb, 390. (c) So if a Stranger enters into an Eſtate . outer Vie, this makes him an Executor 
& ſon tort, becauſe by the 29 Car, 2. c. 3. ſuch Eſtate is made Aſſets, Carth. 166. 


But this Matter will be beſt explained by inſerting the two following 
modern Reſolutions. _ 5 5 | 
In an Action of Debt in the Debet and Detinet again an Executor Paſch. 31, 
upon a Leaſe for Years, it was found by Special Verdict, that the Plain- Car. 2. in 1 
tiff leaſed to Simon Taylor, Father of the-Defendant, for Years, rendering C. B. de⸗ 9 
vel, or Annum Rent; Simon died Inteſtate, and the Defendant entered %% nd "A 
and uſed the Tuteſtate's Cattle, and fed them upon the Land for three 2%, 
Months, and that he fed the Cattle with the Inteſtate's Hay upon the 
Ground, and, three Days before the Rent became due, the Defendant 
drove the Cattle off the Land, and afterwards took out Adminiſtration 
of all but this Leaſe ; and whether he ſhould be chargeable, or not, for 
the Rent, was the 1 | and all the Court were of Opinion, and ſo 
gare Jud ment, that he ſhould be charged ; and in this Caſe theſe Points *Page 389 
* were relolved: 1, (4) That the Action was well enough laid in the Debet (4) 2 
| | he phe 7 | ing to the 
55 | J Te ye Reſolutions 
Co. 1, Cro. Jac. 238. Zulſt. 22-3. Lord Rich and Frank, Cro. Jac. 546, 549 cent. 


W. 


and 


Fs. *%% > l 


\ 
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cori Car: and Detinet, 2dly, (c) That an Executor cannot waive a Term, but faall 
225. be charged as far as he hath Aſſets, though the Rent be greater than the 


Smith and Value of the Land. P 3dly, That Adminiſtration may be granted by the 


cs 4. Ordinary for Part, as in this Caſe, Adminiſtration granted, excepting the 


ing to Yelv, Leaſe. 4h 4%, (4) That if an Executor de ſor tort takes out Adminiftration, 


103. Hague this does not purge che Wrong ſo but that a Creditor may charge him as 
and Weſter. Executor de ſon tort. g5thly, An Executor de ſon tort of a Term ſhall be 
Cav; Jabs chargeable for the Receipt of the Profits till there be a rightful Executor or 
. Adminiſtrator to charge, as in Nead's Caſe, 5 Co. 34. a. after Adminiſtra- 
tis ſaid in tion or Probate, the Stranger that meddles with Goods ſhall not be charge. 


Bro. Tit. able as Executor de ſon tort, (e) unleſs he, pretending and claiming to be 
 Waver ro. Adminiſtrator, pays Debts and does other Things as Executor; now therg 
in ſuch a being no rightful Adminiſtrator of this Term, it being excepted out of the. 


venture he *2 
may waive; himſelf as Executor de ſon tort thereof. 


and ſo is 21 | : | | 
H. 6. 24. b. Bulſt. 22. (4) According to Cro. Eliz. 102. Stubs and Rightwiſe, 5 Com. Dig. 
201, 202. 2 Term. Rep. 97, 587, 597. (e) And fo is tlob, 49. „ Os 


I $ce feft, 394, the laſt Caſe, F Sec infra 390-1. 


et e e Adminiſtration, the Defendant, by his Meddling, has charged 


i 


3 Lev. 31, In an Action of Waſte, the Plaintiffs declared that they made a Leaſe to 

5. J. S. of a Barn for thirty-one Years, who died Inteſtate, and that the De- 
4.06 ag tendant entered claiming Ternunum prædid“ as Executor, and committed 
alty of Ner- Waſte by pulling down the ſaid Barn; and on Demurrer it was urged for the 
wich, Defendant, '1/, That there could not be an Executor de fon tort of a Term 


v. John. for no Man can qualify his own Wrong, by alledging, when he enters ge. 


3 Mod. 90. nerally, that he took only a particular Eftate, and therefore muſt be a Diſ- 


N or ſeiſor in Fee. 2. Admitting there may be an Executor de ſon tort of a 
E e Term, yet there is no Privity between the Leſſor and him, to charge him 
in C. B. and in an Action of Waſte ; for at Common Law, and alſo by the Statute of 
affirmed in Glouce/ier, Waſte lies only againſt Tenant by Curteſy, Dower, for Life or 
B. K. 2 Years, neither of which is this Tenant ; beſides, in this Action the Place 
Show. Rep. yaſtcd is to be recovered with treble Damages, which will be an Injury to 
* the rightful Adminiſtrator, as alſo to the Creditors of the Deceaſed. As to 

the firſt Objection, the Court was of Opinion, that there might be an Exe · 

cutor de fon tort of a Texm ; and as to a Wrong-doer's qualifying his own 


Wrong, the Difference in theſe Caſes they ſaid, was, that where a Perſon 


enters generally vupon Lands of which there is no Term in Being, there 
he cannot qualify his Wrong, by ſaying that he claims only a particular 
Eftate, but muſt be a Diſſeiſor in Fee; ſo where there is a Term in Being, 
as in this Caſe, he cannot enlarge his Eſtate by claiming a Fee, and it is no 
Obdbjection, that the Leſſor did not charge him as a Diſſeiſor, when he had 
it in his Election to charge him either Way; which is the Diſtin&ion taken 


/ As in in the 12 Books. As to the ſecond ObjeQtion, it was held, that the Want 


. 3 
9 KH. 6.20, of Privity was not material, and that ſince the Statute of Gloucgfter, which 
b.DYCFT34- i rather a Remedial than a Penal Law, Privity is not requiſite, for Waſte 


ad je g. will lie againſt the Lord of a Villein, who enters upon the Land leaſed to 
| the Villein for Life, or Years; it will lie alſo againſt an Occupant, who i 

| a mere Stranger, as well as againſt a Special Occupant, who comes in by 
the Limitation of the Leſſor, So if Tenant for Lit: commits Treaſon, and 

the King grants over the Eſtate, Waſte will lie againſt the Grantee ; ſo if 
Reverſion eſcheats, Waſte will lie for the Lord; in all which Caſes there!“ 

no Privity ; and it would be a manifeſt Injury to the Leſſor in this Caſe, if 

| he ſhould be delayed of his Action till Adminiſtration was taken out; and 

as to the Objection, that this will be an Injury to the rightful Adminiſtrator, 

the Court held, that the rightful Adminiftrator miglit falſify the 97 7 
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for a Recovery againſt one, that has not Right, ſhall not bind him that has, 


and after Adminiſtration granted he is paramount the Recovery, viz. from 


theeDeath of the ene 185 ; 
* As to the Value of the Things taken by a Stranger, ſo as to make Page 390 
him an Executor de ſon tort, it ſeems not to be material, and therefore where Ne 69. 
an Action was brought againſt ſuch a one, who pleaded Ne unques Executor, Goull. 116. 
and it was found that a Bedſtead only came to his Poſſeſſion, he was charg- 
ed with a Debt of 60/. y | | EE an, 
So where on a like Plea it was found, that the Defendant took only a Noy 69. 
Bible, he was charged with a Debt of a hundred Pounds. Offley's Caſe 
7 Xe , | "= citedtohave 
5 been 39 or 
40 Eliz. 
So where the Jury found, that the Defendant detained bonam partem Bono- Oro. Eliz. 
rum, and ſold them, though it was objected, that bona pars was very un- 472. 
crtain ; yet the Court held, that he ſhould be chargeable, for he cannot 
detain any Part; and if he does, let it be of ever ſo ſmall Value, he is 
liable as an Executor de ſon tort. 5 FIT 5 | 
But in theſe Caſes, where the Things are of a very inconſiderable 2Vern. 147, 
Value, it is ſaid that there may be Relief in Equity, as where on a Plea 148. 
of Ne ungques Executcr, the Plaintiff proved that a Chimney-Back came 
to the Defendant's Hands, or that the Defendant took Money for a Pot 
of Ale ſold by the Teſtator; in theſe Cafes the Defendant was relieved in 


Lquity. 1 


2. What Ads of an Executor de ſon tort are as valid, as if "done by 
1285 a lawful ones. © 12885 | 
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An Executor de ſon Yort may do ſeveral Acts which a lawful Executor Of. of Exec. 
may do, and which ſhall be as binding as if done by a rightful Executor. 179: 


Therefore if he pays (a) juſt Debts, and an Action is brought againſt 5 Co. 30 
lim by a Creditor, he may plead Plene Adminiftravit. Off. of Exec. 


| 180. 

Carth. 104. Sid. 76. (=) An Executor de for tort ſhall be allowed in Equity. al! ſuch Payments 
which were incumbent on the Executor, according to the Courſe of Law; but as to Payments 
made out of Order and Rule, which the Law left the Executor liable to, he ſhall not be allowed 
them, becauſe to the Prejudice of the Executor. Chan. Ca. 33. —80 where a Widow poſſeſſed 
herſelf of the Perſonal Eſtate as Executrix, under a revoked Wal, and paid Debts and Legacies, 
but had no Notice of the Revocation; and it was held in Equity, that ſhe ſhould be allowed tholy, 
Payments. Chan. Ca. 126, & vide Rol. Abr. 919. 818 | 


But if an Action of Trover be brought by a rightful Executor or Admi- Carth. 104. 
niſtrator againſt an Executor de ſon tort, he cannot plead Payment of Debts Skin. 274. 
to the Value, Sc. or that he hath given the Goods, Sc. in Satisfaction off | 
the Debts, (b) becauſe no Man ought to obtrude himſelf upon the Office {4} For this 
of another ; but yet upon the General Ifſue pleaded, fuch Payments ſhall would take 


be recouped in Damages. Ten 4h 
| | | | ; 5 rightful 
Haecutor the Liberty which the Law gives him of preferring one Creditor to another; nay, ot pre- 
krring himlelf to other Creditors which are in equal Degree with him. Off. of Execut. 181. 


Allo it is clearly agreed, and hath been ſolemnly adjudged, that an Exe- 5 Co. 30. 
cutor de {on tort cannot retain any Part of the Deceaſed's Effects, in Satil- Se as 
: ; dit, 
Oro, Eliz. 630. Rol. Abr. 922. Moor $527. Brownl. 103. Velv. 137. Mod. 208. 2 Vern 
1%, Prec. Ch, 179, 12 Mod. 441, 471. 2 Stra. 1106, Andr. 328, 356. 5 


faction 


1 


EX ECUTORS A&D ADMIN I's TRATORS. 


faction of a Debt due to himſelf, either againſt a Creditor whoſe Debt may 

be inferior ta his, or againſt the rightful Executor or Adminiſtrator ; for if 

itt were permitted every Man to be his own Carver, it would occaſion end. 

+ leſs Strife and Confuſion, and would in Effect be allowing him to take Ag. 

But an Ex- vantage of his own Wrong, F | © _ 5 | 

eeutor d ſon | | krone 16 goed apa 

| tort of one dying inteſtate, if he can obtain Adminiſtration, before Trial of an Action brought by 

a Creditor in equal Degree, or inferior, may, on Plene adminiſtrav:t, give in Evidence Retainer far 
his own Debt. See %a 391. U Carth, 104. „ Dl NE So 


% 


Page 301 * 3. How an Exccutor de ſon tort foall be charged, and how far a julſ- 
be CE quent Adminiſtration purges the firfl Wrong. | 
(2)5Co.30. (a) An Executor d ſon tort makes himſelf liable, as far as he bath Aﬀets 
Hob. 49. to all the Debts due by the Deceaſed, as alſo to his (5) Legacies, and ſub. 
=) top jects himſelf to the Action of the rightful Executor or Adminiſtrator, and 
wy bn may by his falſe Plea (as if an Action is brought againſt him by a Creditor, 
| and he pleads Ne unques Executor, which is found againft him) ſubject hin- 
| ſelf to the Payment of the whole Debt, though the Goods which came to 
4 Creditors his Hands be of ever ſo {mall Value. T 5 | 
—_—_- Rs... 4 | . 8 
recover their Debts of Executors and Adminiſtrators of Executors in their own Wrong. 30 Cu. 
4. flat. I. Kd. 5. | TEE | | 


Godb. 217. And though an Executor de ſon tort does afterwards take out Letters of & 
8 Adminiſtration, yet it is ſtill in the Election of a Creditor to charge him Ct 


x02, as Executor or Adminiftrator ; for having /c) once made himſelf liable to 
365, 565, the Action as Executor de fon tort, he (d) ſhall never after diſcharge himſelf 
$10. by a Matter 2x poſt facto. | | „ 
(c} 80 if GE 
Goods ? . - | | - . l ; . . » 1 ; 
come to the Poſſeſſion of an Adminiſtrator, and his Adminiſtration is repealed, he ſhall be charged 
as Executor of his own Wrong, Mod. 63. (4) And there an Executor de fon tort cannot plead, 
that he is an Adminiſtratcr, though Adminiſtration was actually taken out before the Action 
brought. 2 Vent. 180. & vide 5 Mod. 145. ; 


|, See ante 390. n. & infra M Carth. 104. 


Rol. Abr. But this it is ſaid muſt be ſo underſtood, that the Defendant cannot by 
923- this Plea abate the Plaintiff's Writ, by alledging himſelf Adminiſtrator ; 
| ec * but that yet to other Purpoſes a ſubſequent Adminiſtration purges the br 
1 e Wrong, and hath Relation to the Drath of the Pa. ty; as if one poſſeſſeth 
—_ : himſelf of the Goods of an Inteſtate, and pays as much Money as the 
Goods are worth, and then take, out Letters of Adminiſtration ; in this 
Caſe he may plead Plene adminifiravit, and ſhall retain the Goods in Satil- 

h faction of what he paid.  _ | | 
Moor 126. So where an Executor d: ſon tort enters and takes Poſſeſſion of the Goods, 
Kenrick and and ſells them, and afterwards had taken out Adminiſtration, yet the Sale i 
Burger. good by Relation; but if the Inteſtate was intitled to a Leaſe for Years in 
Roe ſion, and ſuch an Executor de ſon tert had ſold the Term, and after- 
wards had taken out Adminiſtration, and then had ſold it again to another, 
the ſecond Vendee muſt have enjoyed it, becauſe there can be no Executor 
| de ſen tort of a Reverſion; beſides, no Entry can be made on a Term 

KH | Reverſion. f 
' Gro. Car. If a Widow takes Poſſeſſion of her Huſband's Goods, and with the Aſſent 
_ 3 and direction of her Son ſells thereof to the Value of 4001. and afterwards 
Why'more the Son takes out Adminiſtration and diſcharges all the Debts of the Inteſ- 
and Porter. tate, not only to the Value of this 4ool. but all the Aﬀets which the In- 
| Fom-Dig- teſtate died poſſeſſed of, and an Action is brought againſt her by a Credi- 


260. 
Cowp. 284. 


2 Term Rep. 97, 587. 3 Term Rep. 585. is 5 ditory 


* 


gs 7 


*(C) Df the Panner of appointing an Exttutot: And *Page399 | 


eutors is by Implication a Gift or Donation to them of all the Goods, Chat- 


EXECUTORS any ADMINISTRATORS. 

Ftor, ſhe may plead Pine adnin;firavit, and ſhall be diſcharged upon this 
Evidence; for the Action being brought againſt her after Adminiſtration 
taken out, it is unreaſonable that ſhe ſhould be liable Ca) both to the (* J Where 
Creditor and Adminiſtrator, or that Creditors ſhould have Satlüfb ion for n Trover 


> 


more than the Party died poſſeſſed of. againſt an 


Executor 4 

; e | . h | on tort, at 
Nife Prius, before North Ch. Juſt. the Queſtion was, whether Goods having been taken in Execu- 
tion upon a Judgment obtained againſt the Defendant, by a Creditor of the Deceaſed's, ſhould dif+ 
charge him againſt the Plaintiff, who brought his Action as Adminiſtrator; and the Opinion of the 
Chief Juſtice was, that this Execution was a good Diſcharge againſt another Creditor, that ſhould 
ſuc him, to whom he might plead Riens inter ſa mains; but it was no Diſcharge againſt an Admini- 
ſtrator; for Men muſt not be encouraged to meddle with a Perſonal Eſtate without Right; but to 
prevent this Miſchief, where the Party dies Inteſtate, and there is Conteſt about the Adminiſtration, 
3 Man may procure from the Ordinary Letters ad Colligend, Vent. 349, 350. 
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t. By what Words an Executor is conſtituted. s 


ERE we muſt firſt obſerve, that the appointing an Executor is Godolph./ 
an eſſential Part of a Will; for if a Man makes ſeveral Deviſes, 76. 

Fe. and appoints no Executor, he dies Inteſtate as to his C5 Goods and Off. of 
Chattels ; — though ſuch a Signification of the Teſtator's Mind as to og | 
the Diſpoſition of his Goods, &c. be no more properly to be called a N 
Teſtament, than every Deed, wherein he expreſſes his Mind to grant ſuch Land, a 
and ſuch Things, may be called a Teſtament; yet it is not altogether of Will is 
no Force and Validity; for ſince there is an Expreſſion of the Teſtator's good, tho? 
Mind for the Diſpoſicion of his Goods in this or that Manner; fo far it 1 | 
ſhall be of Effect, that the Diſpoſition ſhall be made according as he hath named. for 
expreſſed his Mind, and therefore ſhall Adminiſtration be granted to the an Mr 
next of Kin cum Codicillo annexo, as it is when a perfect Will is made, and hath no- 
an Executor refuſes. Bo | Ts | thing to do 
Ts. | 4. with Lands 
1 2 | 85 and Tene- 
ments which were not originally Teſtamentary, but are made deviſable by Act of Parliament. 
Of, of Exec. 3, 4. | I Wk | 


On the contrary, the bare naming an Executor in the Will, without Godolph. 
giving any Legacy, or appointing any Thing to be done, is ſufficient to = 
make it a Will, and as a Will it is to be proved, for the naming of Exe- = cx 
tels, Credits, and Perſonal Eſtate of the Teſtator, and the laying upon 

hem an Obligation to ſatisfy the Teſtator's Debts to the juſt Value of his 

Goods and Chattels. | | 1 . 

But although the appointing an Executor be an eſſential Part of a Will; of. of 
Jet it is not at all neceſſary, that the Teſtator ſhould make Uſe of the Word Exec. 8. 
Exccuter in conſtituting him, for any Words which ſhew his Intention, that Godolph. 
'uch a one ſhould be Executor, are ſufficient for a Man's Will, being ſup- I. 
pacd his laſt Act, and made when he is /neps concilu, is to receive a 3 PET Ne 
able Interprecation. DO, 0 | 8 

Therefore if the Teſtator ſays, that he commits all his Goods to the Godelph. 
Adminiſiration, or to the Diſpoſition of A. B. in this Cale A. B. is as ef- 33. | 
tefually made Executor, as if the Teſtator had made Uſe of the Word 
Lauten; fo if the Teltator appoints that A. B. ſhould diſpoſe 5 the 


EXECUTORS: ann ADMINISTRATORS. 
Goods in his Cuſtody, he is thereby made Executor of thoſe Goode; or 


if he ſays, I male A. B. Lord of all my Goods, or J leave all my Goods ts 


8 4 - 


e Legatory of all my Goods, or ¶ leave the Refidue of my. 


a 


„ So if the Teſtator faith, 7 Will that A. B. be my Executor if C. D. wi 
5 not; in this Caſe C. D. is appointed Executor, and may if he pleaſes be ad-. 
mitted to the Executorſnip, and exclude f. B. TT 


8 : 

A ln Hi 8 
4 * 

oh REO 


EE 
ld aot be firſt cited, and refuſe? | 
Godolph. So if the Teſtator, ſuppoſing his Child, his Brother, or his Kinſman to 
383. de dead, ſays thus in his Will, . Foraſmuch..as my Child, my Brother, &c. it 
"dead, I make A. B. nh) Executor ; in this Caſe, if the Perſon, whom. the.” 
4 Teſtator thought dead, be alive, he ſhall be Executor. ft 
- -- Alfo if the Teftator, being aſked by another, whether he doth make 
MI A. B. his Executor, doth anſwer, Ted, I do, or w0hat elſe, or außy not? or, 
dim elt aul I make Executor? or, I cannot deny it, or other Words to 
that Purpoſe, animo Teflandi, this amounts to an Aſſignation of A. B. Exe. 
gutor. | im 7 | 25 „ | 
*Page393 So if the Teſtator doth make AH. B. or C. D. his Executors; in thig 
Gedolph. Caſe they ſhall both of them be Executors, for or ſhall be here Fir Tas 
. and, rather than the Party for this Incertainty ſhould be ſaid to die In- 


4 „ 
8 wo! IX 


8 


e eee, Te | a nas i we SS. 5 

21 H.6,6,.. | But if A. be made an Executor, and B. a Co-adjutor, without more, he 

Off. of is not by this an Executor with A. nor hath ſuch Co- adjutor or Overſeer any 

* Exec-9-" Power to adminiſter, or to intermeddle otherwiſe than to counſel, perfuade 
r 
Godolch. It is ſaid, that an Appointing him Executor, who is named in ſuch a 
76. Note left with C. D. is not a ſufficient making of him an Executor at all; 
bdaut according to Godolhb, this muſt be l e that it is no ſufficient 

Appointing of an Executor to make it a written Will, becauſe the Appoint- 
ing an Executor is left out of the Will; but ſurely it will be a good nun- 
cupative Will, if not a good written Will; for why ſhould not ſuch an 
Appointment be good in caſe where the Teſtator had made a Diſpoſition 
by Writing, as well as if he appoint an Executor by Word of Mouth, 

where he hath made Diſpoſition by Writing of his Goods and Chattels ? 

Godolph. © If one appoint my Executor to be his Executor, and die, if the Will be 
78. not void for Incertainty ; yet he is dead Iuteſtate until I die, and die Tel- 

: tate; but if I die Inteſtate, then he is dead Inteſtate alſo. | 
 Godolph. If there be Demonſtration in a Will, that is only added as Deſcriptio 
Bs.  _ Perſone, and that is falſe; yet if the Perſon be well enough known with 

it, that is ſufficient ; as if the Teſtator appoints his Son Thomas, who was 
lately 8 to be his Executor, that is well enough, though be be not 
Marrie : TEL 5% 010-40 : 4 5 2 „ . i 


1 


2. Of appointing an Executor abſolutely, or upon Condition. 


Off. Any Word in a Will, that ſuſpends the re of an Executor in 
Exec. 10. Expectation of ſome future Events, makes the *Executorſhip conditional ; 
2 but if the Condition be contrary to the former Part of the Will, it is void; 

2) as if one makes his two Executors, provided that one ſhall not adminiſter, 
(e But s this is (a) vod. e, ß 
one ſhall not meddle during the other's Life, is good; and by this they ſhall be Executors ſuec :ſſively, 
and not jointly, Off. of Exec. 13. 3. x Foe og HG eG. 
at 30 3 U Ra „ 5 ts . 3+ TC A Cr 
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 EXECUTORS: AvD ADMINISTRATORS. 


A Condition ought properly to relate to ſomething in Contingency, that Gedeſph. 
may, or may not be; for if it be ſubject to no Contingency either in Sub- 43. 
ſtance or Circumſtance, it is no Condition; as if 4. makes B. his Executor, 
upon Condition the Sun riſe ten Days after his Death, he is Executor abſo- 
lutely, for there is no Contingency to ſuſpend his being ſo. So if the Teſ- 
tator make A. his Executor, upon Condition the Teſtator's Wife and 
Daughter be alive at the Time of the Death of the Teſtator, and he never Fa WO 
had any Daughter, the Will is abſolute, for there is nothing poſſibly to Wat [i 
overthrow it; and in ſuch Caſe, where there is nothing to be a Contin- F 13 MT 
gency, the Adding of a Condition can he interpreted nothing but the mak- x 
ing an illicitous Grant, So captious Conditions, that are con to the 
Diſpoſitions made, are void, becauſe they cannot be ſuppoſed to be made I «£3 
with any other Deſign, than that a Man ſhould avoid his own Grant. 

Neceſſary Conditions, either in reſpe& of Fact or Law, are of no Man- Godolph. _ 
ner of Force; for it is in vain to require that which muſt neceſfarily 44 
be; impoſſible Conditions in Reſpe& of Law, Perſons, Nature or Con- 
trariety, are in themſelves yoid, and therefore neither hinder an Executor- 


* 


If an Executor is appointed upon Condition that he gives Security be- „ 

ſore ſuch a Day to 9 the Will, or before he takes 80 him the Ad- 5 57 84 

miniſtration, he mult in thoſe Caſes perform the Condition before he is Exec. 11. 
copie f d oe 

Hut in Caſe of arbitrary Conditions, the Executor hath Time, during 2 5 
his Life, to perform the Condition in, and may enjoy the Executorſhip in 43, 78. 
the mean Time, unleſs the Judge appoints a Time for him to perform the 
Condition in; but if the Judge appoints Time and Place, and the Exe: 


cutor do it not, then is the Condition (a) broken, and the Perſon Inteſtate, (s) Bar tho 


| and ſo Adminiſtration is to be granted to the next of Kin. | e 
; dtermined, yet all Adds done by ſuch an Execytor in purſuance of his Office, before ſych Condition” 
ß ev OOO One PO CTY 
. 3. Of appointing a tempory Executor, 3s for a limited Time, during the 

The Time may be limited when the Executorſhip ſhall begin, and that Godolph. |. 
e either certainly or with Reference to Contingency; for by our Laws it is 77 
{- lawful for a Teſtator to appoint his Executor, either from a certain Time. 
f or until a certain Time, and in the mean Time Adminiſtration may be i 
io committed to the next of Kin, or to the Widow; and the Acts done by © 
th ſuch Adminiſtrator cannot be (b) avoided by the Executor afterwards; and - 1 | 
7s in this Senſe the ſame Perſon may be ſaid to die partly Teſtate, and 15 
10t 


pitly Inteſtate, which by the Strictneſs of the Civil Law, is not allowa- 


| $0 a Perſon may appoint, that J. S. ſhall be Executor till his Son comes Off. of 
Age, qr for any limited Time be pleaſes, e 


4. Of 


1 : 73 4 


* 


erke TITTY A » mts TATA 


i Woe da 1 35 5 
w Of foppinting an Exccemr or dt nies Por, a as to aer. Par 5 
1 of the Eſtate. N 5 
Off. of The edasr I a: and divide the Power of = — — 5 in the 15 
Exec. 12. following Manner; ½, He may make 4. a, Executor for his Plate and g 
5 -* 7 "pad Houſhold-Huff, B. for his Sheep and Cattle, C C. for his * and Eſtates * 
; — abr. by. Extent, and D. for the Debts due to him; or, 2dly, He may. appoint pe 
914. 4. Executor for his Goods in the County of S. B. for his Goods in the bo 
1 1 of N. and C. for his Goods in the Couuty of H. 
' OF of nd though ſeveral Executors are appointed with ſeparate = diſtin& | 
Exec. 13. Powers, yet is the Will but one Will, and nee.'s only one Probate. | pl 
Salk. 927. But if a Perſon is made Executor without any Limitation or Reſtriction, * 
pl. „% he cannot take out Adminiſtration for Part, but wuſt renounce the Execu - | 
995 torſhip in toto, or not at all. : 
| Yelv. 103, Therefore if an Executor has a Term, 420 the 3 are * leſs Va - . 
Cro. Jac. lue than the Rent reſerved thereon; in an Adion brought againſt him in the 
28 Ham Debet and Detinet he muſt plead ſpecially, that he has no Aſſets, and that 
2 Cafe. the Land is of leſs Value than the Rent, and demand Judgment, if he l 
| Fav 185. ought to be charged in the Detinet tantum; and this will free him from W. 
Salk. 297. being charged de Bonis propriit; for otherwiſe he. Fremiſſes ſhall be ln. for 
pl.6... 15 ed to * ee Value than the Pee: | _ 
P 1 he mts : | i 10 
5 5 See aue 369. Eo e the 
1 A „ two 
tar $ 18] nh Bs ot WEE ob Cars tha 
| . 77 1 whi 
pages - i nk c Or appointing Co-executars And herein, 
| | 1 
: What 4a. done by any o one of 0 ſhall be as , valid as if done b and 
them alt +551 dito 
; : e 1 | Wh 
| Godolph. | F a Man a points Gveral 1 jd are eſteemed in Law but as puny 
284 — a) one Perlen repreſenting the Teſtator, and therefore the Acts done mg 
8 1 any one of them, which relate either to the Delivery, Gift, Sale, Pay- 0 
| Rol. 25. ment, Puſſeſſion or Releaſe of the Teſtator's Goods, are deemed the Acts Fey 
8 of all, for hey have a joint and entire Authority aver the Whole. 1 3 
a) There- 
Aol all of hem ſhall has but one Eſſoin, either before Appearance, or by 3 their Tea mak 
himſelf, whoſe Perſon, t 5 could have no more. Godolp h. 135. SYN 72 
w 
9 Dyer. 23. b. Hence it hath jy ky . that if the . dies poſſeſſed of a 4. in 
pl 146. Leaſe for Years; and having made two Executors, one of them grants all 
8 ys his Intereſt to a Stranger, that the whole Term paſſes, for each had an (3) 1 


1 7 intire as jb and Intereſt different from other Jointenants. T 


79 So if one Executor releaſes a Debt, it ie ga ſhall bind the Reſt. 21 H. 7. 25. b. 
Dyer. 23. b. is Margine.—80 if one Executor ſurrenders a Term. 28 H. 6. 3. Dyer. 23. b. in 
Margine—$0 if one acknowledges a Judgment on an Action, 17 E. 3. 66, Dyer. 23. b. in Mere 
wy, »j—So if . them attorns, it bail bind them al. 


* 


; See izr Div. 3. | 
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And for this Reaſon, it is held, that if one Executor grants or releaſes Godolph. 
bis Intereſt in the Teſtator's Eſtate to the other, that nothing palles there- 13. 
by, becauſe each was poſſeſſed of the Whole before, Oo 

Alſo it hath been adjudged, that if an Obſigee makes two Executors, 2 Rol. Abe, 
and dies, and one of them delivers the Obligation to a Stranger in Satis- 46. 

ot paſs by the Aſſignment, being a Choſe in Action, and not properlz e 
alägwable i yet by this Delivery _ Party hath ſuch an Intereſt in the Pa- SY a 
per and Wax, that he may juſtify the Detainer in an Action of Detinue 8. C. 
brought againſt him by the ſurviving Executor. - _ = 


| 1. 8. C adjudged by there Judges S gain ine. e 0 ah raedit, I. 
| Fo was only Evidence of the Debt, and as the Debt was not aſſignable, being a Choſe in 

Aion, and ouly a mere Delivery, wl at Intereſt could paſs?]J 

2. Where they muſt anſwer for each other's Acts, and what Remedy. the „ 
àddane hath al ie bert. 5 


It is clearly agreed, that one Executor ſhall not be charged with the Godolph. 
Wrong or Devaftovi of his Companion, and ſhall be no farther liable than 134. 
for the Aſſets which came to his Hands, and therefore where wy Action Off. f 
was brought againſt two Executors, and the Jury found that the two and ary eng 

mother were made Executors, and that the third waſted the Aﬀets to Rliz. 318. 
the Amount of 600. and died, and that only 16/. came to the Hands of the Hargths 
two others; the Court held, that they ſhould be chargeable for no more and 54 
than the 160. for that it was the Teſtator's Folly to traſt ſuch à Perſon, % ad- 
which muſt not turn to the Prejudice of the other Executor. 8 2 


Alfo it hath been held in Chancery, that if there be two Executors, Salk. 378. 

and they join ina Receipt, and one only receives the Money, as to Cre- Pl. 26. 

ditors, who are to have the utmoſt Benefit of Law, each is liable for the?“ 5 

Whole, though one Executor alone might give a Diſcharge, and the oy PO 

joining of the other was unneceſſary; but as to Legatees, and thoſe claim- __ 

ing Diſtribution, who have no Remedy but in Equity, the Receipt of one 

Executor ſhall not charge the other, for the joining in the 8 is *Page 396 

only Matter of Form, the ſubſtantial Part is the Actual Recciving, and | 

this only is regarded in Conſcience. Dn Te ig : To 
If A. deviſes Legacies, and makes B. and C. his Executors, and B. Chan. Ca. 

makes C. and D. his Exccutora, and dies, and they poſſeſs themſelves of the 57. 

Litate of A. they may be both charged in Equity; for though in Point of 

Law the Executorſhip ſurvived to C. and D. is not prixy, yet the Eſtate of 


ww 3» Fr on 


- 


: 4. in (b)-whoſe Hands ſoever ought to be liable. (% That a 
1 . i e e e een 
b) may follow the Teſtator's Eſtate, into whoſe Hands ſoc ver it comes, notwithſtanding any Aſſign» 
nent of it by the Executor. 2 Veru. ʒů ni 86 
; One Executor e) cannot regularly ſue another of his Co-executors touch- Off. of 
ug any Thing relating to their Teſtator's Will, or that is within the Power, ec. 99. 
3 Intereſt, Duty or O ce of an Executor. ta ER 75 155 beg | 
in Equity, and compel him to account for a Moiety, &c. yet vide Sid. 33. 
But if the Reſidue of the Perſonal Eſtate, after Debts and Legacies, be Off: of = 
nd (eriſed to both the Executors, one of them may ſue the other in the Spi- Erec. 39. 
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tua Court for a Moiety, | for this is in the Nature of a Gift or Legacy 1 N * 8 
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faction of a Debt due from himſelf, and dies, that though the Debt does Kelfick and 


Youngs 
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k Krcvroks 4 ADMINISTRATOks. 
9 85 1 im, and he may bring Treſpaſs againſt the other Executor r, if he takes 7 
* £4: A to out of is Pofleſlion, or Detinue ® If he detains it from hm. it 
Detinue, i 5 El | | e Tory moron a EE 
à Partition has not been made, ſo as to diſtinguiſh the Plaintiff's Share? 5 
3 Where they muſt jointly ſuc and be ſued; and therein of Summons and 


* 


2 1 eee e RY 
1 , oh. * SE Ws Executors in repreſenting the Teſtator make but one Perſon, they 
396 . are all regularly to ſuc and be ſucd. = 125 


— I But if Debt be brought againſt an Executor, and he pleads that J. S. is 


+/+ f 2 
. Cl 


Lev. 161. Co-executor with him, and that he is not named in the Writ, without 


Salle | averring that 7. S. had adminiſtred, the Plea will be ill; for although, when 


and Ember» an Executor ſues, the Defendant may plead another Executor not named, 

ot. without ſhewing that the other hath adminiftred, becauſe he cannot know, 
: 844. 242. c whether the other hath adminiſtred or not; yet when an Executor is ſued, 

if be pleads another Executor not named, he ought to go farther and ſay, 
. -_- - that he bas adminiſtred, for that lies in his own Conuſance. 7 


. Carth. 61. Alſo if an Action be brought againſt one Executor, where there are 
mame-ore, if that one Executor doth not plead the Matter in Abatement, but | 
pPlwKẽead to the Action, he ſhall never have the Advantage of ſuch a Plea af- ; 


Salk. 3. pl. If. two Executors ſue, and ſet forth themſelves to be Executors, and that 
6. Brookes they proved the Will, + but upon the Probate ſet forth it appears that one 


und Stroud. proved the Will, and the Defendant pleads this in Abatement, a Reſpon dba 1 
. Oufter will be a varded, for both have the Right in them; and he that did 
not prove may come in when he pleaſes, but cannot refuſe during the Life = 
115 2 of him that has proved; after he may, if one die the other ſhall go on. 
neceſſary to ö | NT, | 


ſay they prove the Will, but it is ſufficient for them to declare generally as Executors, and make a 
'Profert of the Letters Teſtamentary, and the Defendant muſt plead to the Action: If the Pro- 
bate is called for on the Trial, it will thereby appear that the Plaintiff's are Executors, named ſuch 
by the Teſtator himſelf. 1 4: 1 — „ 1 


Cro. Car. If a Man appoints two Executors, there ſhall be Summons and Sere- ( 
11 1. Abr. Anee, becauſe one of the Executors may releaſe, yet ſuch a Releaſe is a - 
98 Abk. Devaſtavit in him; but if he will not proceed at Law, it is no Devafari 
Off or in him, and therefore, both Executors being only Truſtees for the Perſon 
Exec. 96, deceaſed, they ſhall not be compelled to go on together; but if one 
104, | refuſes, the other may bring his Action in the Name of both, and have 
/ Summons and Severance; for otherwiſe each Co-executor might, by 
Colluſion with the Debtor, : and not proceeding, keep the other from reco- 
vering Aﬀets, and not create a Devaſtavit in himſelf ; but after ſuch Sum- 
mons and Severance he does not proceed for a Moiety, but as Repreſenta- 
tive of the Teſtator proceeds for the Whole the Teſtator was intitled to, 
7 and ſhall have Judgment only in bis own Name. TE 
*Page397 Therefore if 1 05 be two Executors, and they bring an Action of 
Oro. Elz. Debt, and one of them is ſummoned and ſevered, and the ſevered Perſou 
2 as. dies, the Writ ſhall not (2) abate. — „„ 
{a} Not being a Party, he could not ſue out Execution if he was alive, Off. of Ex. 105. Cowp. 196. 
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Galk. 312. If Debt be brought againſt ſeveral Executors and one appears, and the 
pl. oa other makes Default upon the Grand Diſtreſs, f the Court may proceed 
&7 '” againſt him that appears; and if the Plaintiff recover, Judgment hall be 
"4" againſt all the Exccutors for the Goods of the Teſtator ; and the 25 4 : 


aid. | | F 


xcced Court from the Civil; but this Charter does not mention Matters. teſtamentary, or the Probate 
11 be of ers to 1 ** Recleſiaſtical Conuſance, but only ſays, that the Crimes, that were to be pro- 
E. z She anima, were to. be of that Conaſance — And therefore, according to Sl. B. 
5 Nb e Juriſdiction did not prevail herein till the Time of Rich, 3. at which 
A. 5 the Rog to publiſh the Law. of * and coafirmthe fame, 
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| F. cab. 17. which gives a Capias in Debt, has been alwa vet we” 
1 15 the a Equity of A, E. 3 5 1. c. 3. 0 that if there be Koeral E 
cn Defendants, and a 15 is returned as to one, and a Non eff: in vent 
as to the Reſt, the Plaintiff ſhall proceed againſt him that appears, and 
ſhall have Judgment: againſt. all ; for the Default upon a Cat biat is the ſams ns g 
as upon the grand Diſtreſs. © o Error muſt be brought by all. ws 
Ie one Executor hath the Poſſeſion of the Teſtator's Goods, witch = 
taken from him, (s) both muſt join in an Action of (3) Treſpaſs; for the 60 79 H. 6 
Poſſeſſion of one is the Poſſeſſion of the other; and if one only ſhould 65. 15 H. 1 
bring che e and the other ſhould releaſe it, ſuch * would * ok Jo 


| . 5 in Godolph. 
734 and dc of Exec. 204. it is faid, chit if Conde be wie cor of the Palliflon & Bales 
tor, he alone may maintain an Action for the ſame, and that without naming himſelf Executor, for 
which is cited 38 E. 3. 9. :(6) But if one Executor —̃——— — 
mn Money. gun X35; Off. of Exec, ok.. 


It i is ſaid that Executom, when ſued, cannot plead diſtin& Pleas, becauſe Off. RE 
they repreſent but one Perſon, who could have but one Plea, if he was _ | 
living; but it is faid to be holden by others, that Executors may plead Cod Alt 
diſtin Pleas, and that ſhall be tried which is (c) bell $a! 1 5 ier as 5 $6 if two 
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9 
moſt nnn to EDA the Controverſy. 1 + ; . Fxocattits* 13 
have Judg- 


ment, and the one ys 2 Capias apias, ond the other a * nies the Capice Hull _ ee as beſt 
for the A ob. 61, ms as the Opini on of Cotiſmore i in 7 H. 6. 6. 
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+ By Fa Ann. . 16 . 4. Defendants may plead E Plexs, b Leave of the 0 ſo that | 
may all OT the fame Pleas, ede avoid the Doubt in b fe 13 = ur, ta] thy 


1 


7 The Execution muſt be ſued in the Name 0 o vo, , coding to the Judgment, 
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1. To ben, the Probate of Wills and Grin of Admin 40 
TD YL ES. originally belong. | 3 Oy 
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U appears to have ee e great eee to whom the | 
Probate of Wills and Granting Adminiſtration did originally belong, 
and whether theſe were Matters, intirely of Eceleſiaſtical Cognizance; 
Fa but it ſeems to be now the better Opinion, that the Probate of (4) Linwood 
cllaments did not e me to the nn JO 1 4 Verbo 


0 © 6 . , * x * 7 * | bat fg 
„ Send d , e e e 55 That 


tion of the Eecleſiaſtical Courts touching 33 8 Ns ww the Cuſtom of Eee 

not by the Eccleſiaſtical Law.——Wiltins 78. Lamb. Saxon Later 64. make it appear; Expt nc 
Biſhop, and Sheriff ſat together in the County, Courts; and by the Sauen Laws, which they give 
vs, it plainly appears, that the Probate of Teſtament was in the County Courts Rad- 

74 197, gibes us the Churter of lian ile C, ien r fparated the Beil 
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1 * but g e cg. Le. of Manor whore the & Telator die, as a 


alk. 30g 
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Matters of 0 ther Matters did. 4) (IB 

Eccleſiaſti- f 1 

cal Conuſange ſhould be tranſadted f in wei County Courts „ 8 Mow 
brano 12 No. 5. and is mentioned in Salden - Eagmerus 1 168.—From henecforward the Clergy had 
the whole Juriſdiction of Wills, becauſe the County- Court cauld not receive the 25 and 


the King's Court could not iitermeddle with it, becauſe by a Charter in Hen. 1.'s Reign 27 


Tenants, who owed fuit to it, were enabled to diſpoſe of their Perſonal Estate 7-4 the wp bro 
Souls, and of this, « & Regs were thought to be the Pars Perſons to rake Dare, 
179. in the So and For. Hence in Fitz, Abr. Tit. Teſtament 148. it is ſaid 

by Feirfax, that it was bat of late the Church had the Probate of Wills, and he ſuppoſes that & was | 

given to them by ſome Th N Parliament. And in the 11 H. 7. Fineux aſſerts, that tue Probate. 

Will did not belong to the Spiritual Court by the Eccleſiaſtical Law, but came to them 

Cuſtom and Uſage : ant! with theſe Opinions my Lord Cote agrees in Henflow's Caſe, 9 Co. 38. and 

Court, the Court 


An theſe Foundations concludes, chat when the Will is proved in the Ecclefialtical 


T eee get Ins 
Defeat ʒ—Üʒ:4;!;ß;ß;ß; Non Bs e 
Ray. But 3 it might have e . it is now "certain; aha the 
40k. . Spiritual Court is the only Court, except as herein after excepted, that has 
Sid. 3 59. Juriſdiction of the Probate of Wills, and, as incident to fuch Juriſdiction, 
Ne and hath Power to determine all thoſe Matters that are neceſſary to the Au · 
Wa. tenticating of them. Hence it hath been adjudged, chat if the Seal of 
5 235- the Ordinary appears, to the Probate, it cannot be ſuggeſted or r given in 
8 54 Evidence in the Common Law Courts, that the Will was forged *, or that 
See alk. 36. the Teſtator was Non compos, or that another Perſon was Feecatar © but 
8 I. it may be given in Evidence, that the Seal was forged, or the Will 
Comb.185. ed, or that there were Bona notabilia, becauſe theſe are not in Contradidtion 
22 Mod. 9. to the Real Seal of the Court, but admit the Seal and avoid it. 


I M 


157. | 3 Ral, Abr. 299 Cm. 263. To 1 


i . 


. That i is as to Chattels, or 1 Eftate ; for with 1 to . rl, i any Queſtion | 
ariſes, the original Will muſt be produced, and not the Probate, which can't authenticare the 


Will as to real Eſtate; and in ſuch Caſe the Validity of the Will, may be called in Queſtion, and 
Forgerys Inſanity of the Teſtator, or 1 e Matter that avoids the Will, may be given in 


» 1744 24 
N 


Skin. 299. "But if the Sa "oper pct e Wil, þ ING yet will not at give the 


pl. 2. Probate thereof to the Executor, becauſe he cannot give Security for 

_ 36. Adminiſtration, the Temporal Courts will grant- (a) a Mandamus;; for = 

85 e Soifthey they are to determine whether there be a Will or not, yet if there be a 
* 

refuſe Ad- Will, the Executor has a Temporal Right, and they cannot m 15 

miniſtrati- Terms on > him but what n are e in the Will. 555 
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N e 3. fl. t. 6, 11. 2 H. 8. c. 5. i and 4 Ann e. 167 26, Goo 16 
v ſhall be committed. See pof ene, 


OY 5 to the Diſpoſition of Inteſtates Eftites vid n Adviſe 
= yp ( Mon it is plain, that by the (5) Common Law, and before the Statute 
l. 37. * a . 2; aa. bg. the Da bath the abſolate 1 of Imettats 
Na tes. 1 4 Ly; TT. 3 
12 e 
F ns eee 
that antiently the Kings ef Exglard, by ih ü ir proper e Ve bs hatin i ms 
Jun is 6 12cm 3 Mod, 24. * 
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of Inteſtate's Eſtates to pious Uſes; and the Inſtanee 


Ex SCU nn am.» -ADMINI 8/T;HAVTQRS, - 

And chendfares if a | Man died Inteſtate, neither his Wife, Child, or 

1255 had any Right to a Share of his Eſtate, but the Ordinary 5 9 Plow. 277. 
ribute it according to his Conſcience to 2 Uſes ; and ſometimes. t e, 3 Mod. 59. 


Wife and Children might be amongſt the Number of thole whom c ap- 15 90 


inted,: to 90%, it; 3 but howevers, the | Law truſted. him with. the, ba I x" 


1 4 
he firſt Statute, that abridg 
1 25 15 by which, it is: 2 10 ay Comb. 378. 
ui where a Man dies 9 Hg * in Debt, and the Goods come to the Cosy. Rep. 
44 Ordinary to be ipoſed, he, de cetero, ſhall Tp the Debts, fo far. as 3: 15 1 
« the Goods extend, in ſuch Sort as the Executor of fuph. Perſons! ſhould. 11 2. 
« have done i in Caſe he had made a Will.” «1 © 
' Before this Statute, no A tion lay againſt. the Ordinary. at 1 — Sie 1 4 Kol. DEED! 
Treditor, where the Party ied Inteſtate, nor could the Ordinary main ain 906. | 
an Action againſt, the Debtor of the 9 ; but, if he had ſeiled the 800. 135. 
Fl he might bring in again * 996 ea fook, them our 0 N . Fn 
Poſſe My . a 


| ing DEF) 21 ene 
Aike bl 4: nine. 2855 2 17 i 1 | k herein by | 
eb 44 Dn 508 oat nr gs 1 5 Pt rea . 5 F. 413. 
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2. 0 aa King's 5 better in Granting the Probate of Wille and * and Babe 
e Adminiſtration. d e ee en 
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J uriſdiction flows from the King, ſo he is ſaid to othe.{ ſu- 4 Allen 8 i | 
preme 2 in this Kingdom; and We where an Action of Debt ya for 
was broeight by an Adminiſfratör and the Plaintiff declared of Letters of this wi: 
Adminiſtration granted to him per Carolum Regem, without ſaying debito Preroga- 
nods, yet this was held good on rey becauſe the King hath univerſal tive. 
Juriſdiction here” * © 

But it is ſaid, that if a Perſon dies [nteſtate, and without Kindred, chor h IH 37- 
the uſual Courſe is to procure the King's Letters Patent, and then the Or- P . 32 
dinary admits the Patentee to Adminiſtration; yet that this is hot de ju, 1 — 
but rather out of Reſpect; for the Ordinary might originally have diſpoſed 
ſome Lords of Ma. 
nors having a Juriſdiction herein, is not a Proof to the contrary z they 0 ori- e 
zinally, ond, not the King, "ou Right to e Adminiſtration... f 1 £xi as 33 
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* of the the Archbilbop's $ Helden ; and therein of lona ee. 1 Js 


If a Perot g. having Gd in ſeveral (#7 Diveples; the Probate: of Of. 4. 
bl Wil, as alfo the Granting Adminiſtration to him, derne to the Meer Ro, abr | 
Ahoy. of the Province in neh the Goods W 19 hog 955 6. 

5 f l f 1 © 
40 80 wales Man gies rneſthle; M in ee Peeuſiars the 8 CES 
does nor belong to the Ordinary of the Dioceſe, but to the Metropolitan of the Province; for they 


are excepted out of the "mag TINGS. *. 7225 per Tee; FRO and. eee Oy _ 
Elie. 719. granted by Feculiar. 3 | 500550 ab Þ ; 
80 if a Perſon dies intelbet te 85520 8 and hath Goods here, 9535 baja ns Abe. 
in one Dioceſe, yet the Archbiſhop is to grant Adminiſtration, 
So if a Man dies in one Dioceſe, not having any Goods there, but Be. Rol. . 
lena notabiſia in another Dioceſe, this is (3) ſufficient to intitle the Archbiſhop 
"_ " (5) By a Ca- 


non 1 Jac. 1. e. EDT Man Hes e 165 Sends; wh; bs WB . with 
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* 2 * * gtabt Adminiſtration, becauſe the Ordinary where be dles id by 118 


ih: tale as t Cafe of the Inteſtare and his TOC 3 4 the othet Ord WO 
.. where ehe, Jin _ary 


EEE 36. "So'lf 4 Man dies uin bond atailla in tlie Rte Peter 75 


Hard. 216. fury and Za the Archb ſhop of each Province fhall grant Adminiſtration 
Salk. a 2 89 1 2 — zona notabilia in their reſpective Provinces, being two-ſu- 


ee e nie can - in the other. 25 Re 

an diet inteſtate, havi Bond adtabilis in Hand F) 
Dre 225 aue ſhall be nb d, u. by the "Archbiſhop of hd, 
Ku. , fot the Goods in his Province, 1 blo Archbiſhop of Dub. 
515 the "Goods" in his; dot this by (1.8 Roll mult be underſtood, where 


. el Abe. the Party hath bona POUR Tr Jag in each of their Provinces ; for otherwiſe it 


98S. oulght 6 be granted by the Ordinary where the ; Goods are, and not by te | 


Afehtim op. 
Ik che ee ele Abaibtü ter, "though there de bo Join 


o & $2 11 


wee vet ſuch A dminiſtration is not void, but only voidable, and ſhall 


ſtand till it is remedied by Complaint of the er Ordinary; but if the 
y - Inferior Ordinary commits Adminiſtration, and the Superior alſo, ſuppoſing 
pete 400 that there are Bond norabilia, if there are none, then the Firſt 10 the 
5 Co. 30. Inferior i is 8 if TONE are, it is ene void. 
Hob. 185. But . 22 : 
$ Co. 135. Cro. Fliz. 6 283, 055 Sg: 383 7 Mod. 146. wen. 70. 5. P. — Ss 
Ae hath 2 1: pk in all Places within his Province. 


* The: Probe ate 18 every Bimop's will, Meru he had Sos but i in his 
.,own_. JuriſdiQion, belongs to the W * the ſame Province, _ 


＋ 4. „ 


dun. 355. 


ee . 
notabilia. 


73 "% 32 
* = 6, M5 


For theſe " There „ eee — Diverfry of Oise to the Va- 


vide Rol. june of the Goods, which was neceſfary to antes bona notubilia 5 ſome hold- 


| on; . ing 10l. neceſſary, ſome 51. others 4. and even wig belies a 1 


44- wes thought: ſufficient to make bond notabilia. 


Godolph. " it is. now ſettled as. eſtabliſhed. by 1 92 1 of Jar r. tha 
79; Ab, Goode amounting to the Value of gl. make bone notabila. 


2788. 335: But by the ſaid Se it is uronided; that this ſhall not ics the 
OR ofExec. Juriſdiction of thoſe Dioceſes, where, by Compoſition or 8 bond 
- - notabiha are valued at a greater Sum, as it is in Londen, where by Com- 
4 4 Told 335. poſition Bona notabilia are to be to the Value of 100. 
rat It is not neceſſary that the Deceaſed ſhould have Goods to the Value of 
J. in each of et Sarge Dioceſes where his Goods are diſperſed; but if 
1 hath Goods in any one Dioceſe eee to _ beſides chat 4 in . 
5 be died, theſe make bona notabiliaz. 
—_ But if his Goods in the Dioceſe where he died umsunt to 100. or more, 
25 Feet if he hath not Goods to the Value of A in ſome other Fe thele 


ooo wore 255 | 
: nk Nature, 1 808 4 * 5 & 
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. for Years of thit Value in another, Haſs make op ee e 
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Lenſe vie" Regie diag to the Cixil I - proper 
Bonum, nor a nn (s) W ir i « Chattel, "and 1s fuck mul 


le ded.” ! hey 48 

be” 1 75 e 2 "FF 5 in BED * 52 1 A a 13 1551 * 7 2 Lands 
þ be deviſed 

1 for e of FR ad Lapis a cog ef apy Aleks,” * not make 


«Dd wy to the Deccsſed ie FR kgs as: en at e in cod,” 
poſſeſſion; but if there be a Bond of the Penalty o of 51. for Payment of a 79. , 
leſſer Zum, and the fame is * ;  thoug according to the {na Rules 9 0 «of Expr · 
of Law the whole” Penalty is " forfeited, yet” this does not make bon * Bete ai 
notabilia. e 
Debts due to the Deceaſed en bona notabilia, be they ever 10 . 
rate or difficult to be Tecovered, and therefore it (5) ſeems that a Debt (4) Of. of 
due from the King, for which there i is do Remedy but by Tetkion, makes * 46. 
bong notabilia. left a Quere. 
As to Debts making 7 notabilia, we wult tbe? obferve a Dit. ; 
tinction the Law makes £0) ke ts by Bond or Specialty, and Debts Page 401 


by Simple C itract, vf Jebts 'by Specialty are elteemed-the De- Godolph. 
ceaſed's & br 4 5 dae . the Securities happen to be at the 2 fo 
Time of his Best gh they were entered jnto in ben or though 4 Io 


the Pebtor gr Precht d * We Pie of N into them, hope in 4 dif- or Ak 
ferent Diocele, ' 4 _ 5 7 agg 1 
Ca 1 N 1 1 F : CT: 6 r zog. 
(% Tharefore where a Man died in 8 ich is 1 the Diioode of ; tha Biſhop of Cheſter, 
aud had a Bond in Lyndon, it was adjiidged that Adminifration as te this Bond ought hot to be 
jg by TR Biſh — 4. — of Fern 9 95 Wm th N 1 wn was. Cro. 
472. Byron an . 


But as to Debts by Si Sit lagts erbte OL by our 7 follow ins Per- Godolph. 
ſon of the Debtor, and are eſteemed "hs Decealed's Goods in that Dioceſe 70. 5 80 
where the Debtor reſided at the Time of the Creditor's Death. ” of 

On this DiſtinRion it hath been held, that a Jucg nent obtained in any * 


of the Courts of Weflminfler made bona notabilia, t1ouzh the Action upan Can 12 
which it was obtained was laid in n becauſe the Record was at 8. C. G 


Maglminſter. = n and eee 
pl. 9. 2 Salk. 679. 11.7 eee B54. al 6 Mod. 1 134 Ken 8. F. 4d. | 
judged, where an ft Ro brought 3 Scire facias . ainſt rhe 'Vertcyauts of B wage, on a 
Judgment obtained 'b his ee ey in 5 K. an ſhewe as his Title that Adminiſtration was 
granted to him by the Archdeacon of Dorſet, though the Defendant, without taking Advantage 
hereof, pleaded over; yet the Court abated the Writ c Officio, for * held that they were obligetl 
to take Notice, that the Place Where they fat was got-wichin the Juriſdiction of the Arch deacon 
of Dorſet ; but 'that if the Plaintiff had not been thus particular, but had declared on an Adminiſtra- 
tion generally, + and the Defendant taken no Advantage of it, jt had been well enough. Sec Ld. 
Raym, 856. 8 Mod. 244. 11 Mod. 223. pl. 18. 12 Mod. 72 617. Will. 44, 75% pl. a8. 

766. pl. 220. 3 Will. 349. pl. 92. 357, 570. Comyn 27. p 2 Barnes Notes C. P. 142. 
5 412. 2 Stra. 716, 40 | Barnard. B. R. 20. 2 L. 8 854, 105% 1510. 2 Stra. 
847. Barnard. K. B. 223. e 110. See Salk. 40. pl. 9. 2 Salk 679. * 7. * 
6 Mod. 134, 199, 226. 
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F N.. If it had hk in an Original Afion how he was to make Profert of the l etters of 
niſtration without ſhewing who granted them?—The Omiſſion of a Profertiwould be bad 
lpecial Demurrer, notwithſtanding it's aided on a general Demurrer by 4 ＋ I Aon . 16. wie 
Hob, 233. 1 Vent. 222. 1 Sid. 98,——ln a A neceſſary to . 
cular Profert. Sce Cro: El. 592. 


But if an Atminifiiatoe ks 7 out Adminiſtration by an Inferior Ordinary, o, _ rth. 148. 

and on a Scire facias has Judgment to have Execution on a Judgment ob 31 3Mod. 324. 
the above 
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on a _Capias ad. ſarigſaciendum 
ee eſcape; in an Action againſt the Sheriff he cannot ale ing d. fe this 
nent 


nb _ - Error, for the Court had Juriſdiction over the Cauſe, and the 


| Fas only eroneous, hut not id. 
ado rave Bl of Exchange 66 his Orlp 
. dies 1 


145 
— 
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ould # Debtor, and makes gong notabilia.where he reſides. 
35 With Regard to the following Perſons, the Law is altered by the 4 An 
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3 - «© putes happening about the Authority of granting Probate of the Wills 


eee 


er Pay due to ſuch Perſon or Perſons from the One's Majeſty, her 
a 


6ET3-4 „ HA 3 „ . | 4Y | 


4 


< not be taken or deemed to be hona notabilia, whereby to found the Ju- 


4.᷑. Of the Probate of Wills, and Granting Adminiſtration by the Biſhop of 


— : EY 1 D 


Sodelph. The Ordinary hath regularly the Probate of Wills and . 
58. Adminiſtration of every Perſon dying within his Dioceſe; this Juriſdi 

| bay 2 he may either exerciſe himſelf, or it may be done by his Official, for 
d it is but a miniſterial Act, and no ways concerns the Biſhop as Biſhop 


203. FX: . 2 * J 4 

2 2 in his Spiritual Capacity, and therefore he may do the Thing by another, 

1 hor originally the Probate of Wills did not belong to the Eccleſiaſtical 
5 This Power of granting Adminiſtration is annexed to the Perſon of 


_ _ Godb. 33: the Biſhop, and therefore if a Biſhop of Jreland happens to be in England, 
+ > RE he 1 grant Adminiſtration here of any Thing within his Diockſe in 


S Mod. 145.1. 


N . Per — . 
, Ch. Juſt. Ld. Raym. 562, 856. 


Rob Abr. If a Biſhoprick be vacant, the Dean and Chapter are to grant Ad. 


n 


= 
miniſtrati 
miniſtration. 
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5. Of tbe Probate of Wills abd Granting” Admitiltrition, where the Port., 
dies within ſome peculiar * 


ren erben . kelbür ſome peculiar JuriſdiQtion; the Probate at his 4 Inſt; 338. 
Will, as alſo the Granting of-Adminiſtration, belongs to the Judge of ſach Salk. 40 
Peculiar, which is founded upon a Suppoſition of an original Compoſition pl. 10. 


beter: him a om 9 it the Dioceſe For 9 2 > „ 5 
f i 1 . 5 3 wy ies a | Bona ag. 
| Theſe + Pecbliars are ener Archiepiſcopal, PINE” Jerk r Archi- 
diaconal, in each of which the Gt wner of een common e hath Power ne 1 
to \ grant Adminiſtration. FR, | bake ad. Where” 
0 : 127 2 


fration was grimal by a rl Dea | the c of the Deceaſed wot amounting to more than 


14% WF 
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6. of the lotus * ſome Lords of Mall 1 the Probate of Wills 


Although it be re larly true, that at weline the Spiricual Court | is the 
only Court that has pany wy in the Probate of Wills and Granting Ad. 
miniſtration; yet from this general Rule muſt be excepted all (5) Courte- 18) Such if 
Baron that Se had Probate of Wills Tine out of Mind, and have E 


that in the 
continued that Uſage. _ Manor of 


| | Mans : 
e the Author of OF. of kae. 63+ 18 276 The | 


This lark can 55 de "alias by were and therefore Thom. 
a Perſon who has Adminiſtration granted to him by a Lord of a Entr. 342. 
Manor declares, That per A. B, diem fn Men cuj Adminifirationis IE 41+ 
commiſſio de Fure  pertinet per conſuetudinem infra aner. pred. a lempore 
Eat nn memoria hominum non exiſſit u Hat. & « » debito modo + 
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*Page 403 * 8. The Fotm of Proving a Will and taking out Adminifiration, and 


| Gotolph; + The Judge mays en gffcio, or at che Inflance of che Party intereſted, call 
tze Executor to prove the Will; ſome, ſay he may be eited at the Inſtance 


him, or ot 


Gsdspn. If the Executor appears not to prove the Will upon the Ordinary's Pro- 


$8, 59; geſs, but ſtands in Contempt, he is excommunicable ; but if he appears and 

mumazes Oath, that the Teſtator had bona netabilia in divers Dioceſes, or 

within ſome peculiar Juriſdiction than that wherein he died, he is to be dil. 

wied to prove the Will in the Archbiſhop's Court, and to exhibit the ſame 
1+... under Seal within forty Days next after. 

chodolpb. Alſo the Ordinary or Metropolitan, as the Caſe ſhall require, may fe. 
63. gueſter the Teſtator's Goods until the Executor proves the Will. 

'Godolph, If it be uncertain whether the Teſtator be dead or alive, it mult be left 

61, 62. to the Diſcretion of the Judge,_ whether he thinks him ſo, or not; and if 

there be good preſumptive Evidence in Law to think him dead, then he 

muſt prove the Will; as if he be beyond Sea in remote Parts, and its com- 

mon and conſtant Fame, that he is dead, eſpecially if the Executor of fuch 

Perſon be honeft, and the Goods are bona peritura, and the Teſtament itſelf 


— 


in Favour of ö „„ pe 
| Godolph. - The Lime of Proving a Will is left to the Diſeretion of the Judge, 
T.. according as the Circumſtance of the Caſe Mall require or admit; but re. 
wit hu 24 ny bought to be infinuated within four Months after the Teſtator's 
£0 26145554 cath. | VVV . 
odolph.  Teftaments may be proved either in common Form, as where there is no 
1. Copteſt about the Will; but the Executor prefenting the Will before the 
Judge, withont citing the Parties intereſted, doth depoſe the ſame to be the 
trac, whole, and laſt Will f the Teſtatos, and thereupon the Judge does 

| alloy the Will, and fixes his Seal and Probate to it. 
Godolph, Or a Will nay be proved in Form of Lay, as, when it is exhibited before 


62. 4. the Judge in _Prefence of the Parties intereſted, as the Widow and next of 


Kin , aad then the Proof examined and fully heard, and at laſt allowed. 
GCodolph. be Difference between the (wo Probates is this; where a Will is proved 
62, fin don mom Form, it was, at any Time afterwards within FA Years, to 
| be queſtioned and called in Debate, which it cannot be in caſe it be proved 

Pp in Form of Law. ö 5 ; | 

Godolph, If the Executor refuſes to prove the Will, or if there be a Will and no 
61. Excontof named, the Ordinary is to comtit Adminiſtration cum Tr/faments 
| annexo to ſome proper Perſon, from whom he may take Bond for a faithful 
Adminiſtration ; but in caſe there be no Will, then he is to grant Adminiſ- 
Ke tration to the next of Kin f of the Deceaſed ; and in caſe of their Refulal, 
: . 5 grant it to a itor, or any other Perſon deſiring the ſame ; and 


Ed. 3. ſt. . BS 0 41- 1997 271 ( a TS $0 „ Fe "ESR | 
ee IX, 0g Body will n en, den e. 


H. 8. c. 3. Colligend bong dieſund. 
4 3 5 1 1 0 


K | | 
Yet Uſo-the Stat, 4 Ann e. 16. f. 26. ante go7. and pof. 414. 
e WT 24 974 % 4 ou 1 1 N ; Nt #3. * 


If there be a teſtamentary Diſpoſition without an Zxecutor, the Party, in 
whoſe Favour the Diſpoſition was made, muſt cite the next of Kin before 
þe cap hre A-miniftration, | 7 n 


of any Perſon, to know whether the Party inſtancing bath any Legacy left 


, dd ðͤ 
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ESECUTORS:; ax» ADMINTSHRAT ORS, 

It is uſual. When there ig a Conteſt about a Will, or, when the Right of Godolph. 

drainifiratian, comes in Queſtion, es enter a Caveat in the Spiritual Court, 257 ug9. 

which by their Law is ſaid to ſtand in Force for (a ) three Months . (s) As faid 3 
Shes» | Ps. by Dr. Tal- 


bet in his Argument of ghe Caſe of Hatebize and Glover. 2 Rol. Rep. 6. Cro. Jac. 46554, 
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ut it, is ſaich that our Law. takes no Noticę of à Caveat, and that it is *Pageaps 


dut a mere cautionary Ac done by à Stranger, to preyent the Ordinary Rol. Rep. 
from doing any Wrong, and that therefore, * Adminiſtration, be granted (2 | _ 
pending a Casal, this is valid. in our Law, though by the Law in the 63. 


— — 


Spiritual Court, it may be ſuch an Ixregularity as will e luſſicient to un 
it. ; | . | a OF © 5 


„Ia the, Caſe of one Mey, where Adminiſtration was granted to him ev, 186. 
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pealed; and on a Motion for a Prohibition in Behalf of Offfey, it was Sid 293, 
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does not ſuſpend their Juriſdiction; it is concalium, but not preceptum 3 no 


to repeal Adminiſtrat o give it them in all ( 

and then all the Inconveniencies of campelling' Diſtribution will follow, far 
on Purpoſe, to preſerye a Power over _ 

the Adeviathrator, f e ee 
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direct the Ordinary, and to ſtrengthen the Liberty they took upon them 
before; and for the Matter of the Caveat, we know not what Weight ane 
Regard it may have in! their Law it may be cſſentially neceſſary, that 
where there is a: Conteſt and. Competition, both Parties ſhould be heard be · 5 
ſore any Thing be done, or the Caveat diſmiſſed; they have a Rule, that 
no Adminiſtration ſhould be granted withis fourteen Days, that no Party _. 
may be ſurpriſed, and we have known an Adminiſtration granted againſt 
this Rule repealed, thaughi no; Body dlſe could pretend any Right; but tbe 
lame Day a new Adminiſtration has been granted to the fame. Party, and in Ig 
theſe Kind of Queltipns Creditors are,concerned ; and it may be very mil» 
chieyous to throw-off and ilighe all their Forms wherefore the Court would 
adviſe, and accotding to the Report of this Caſe, in 1 Lev. Moretgn and 
Windham, at another Day, were for Diſcharging the Rule for a Prohibition; 
nnd they held, that granting Adminiſtration, pending a Caveat, was ſuffi :. 
gent Cauſe to revoke, und that was like à Super/edees in our Law, which 
made a Judgment given aſterwatds ęrroneous z but Kelynge and. wijden belle 
that the Cabrat was of n Force to hinder-the Grant of the Adminiſtration : 
for it. ĩs not ia judicial; A& of the; Court, but ouly-an Entry of a Hemargn- .., - 
dun by a 2 for the Giving af Cautiong and being no Jadg- 
ment or -Reeordepf, che Court the Court of . N. are as proper Judges of 
the Force and Ef of it as the Spiritual Courts, and are likewiſe to oy" 
: | e | that 
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Vaugh. 144. And therefore if an Executor refuſes before the Ordinary to take 


Vent. 335, But if the Executor appears and takes the uſual Oath before the Sur 


4450, 41. 
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| -  » that they grant Adminiſtration 8 as they „ 
ided, there could be no Rule 
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nga private Office of Truft named by the Teſtator, 2 
1 day refuſe, but cannot aſſign the Offfe. 
off. of Exec · If the Executor refuſes to appear upon the Ordinary's Summons, he'is 
36-7. puniſiable for a Contempt; but yet he cannot be compelled to accept the 
m_ Exccutorſhip, whether he will or not. 
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Rel: Abe. him the Executorſhip, the Ordinary may grant Adminiſtration c Te. 
907» „ mento annere to another Perſon ; and he can never afterwards be permitted 
Plow. 234; 3s 17.96 WW; „% Ä) ̃ ⁵!0 p ñ ̃ . ĩ DAEage 
: 6 $448 to prove the ill. , : . 
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gate, and afterwards refuſes before the Ordinary, yet , Adminiſtration 
cannot be granted to another; for having once taken the Oath, he has 
made his Election, and cannot afterwards refuſe the Executorſhip; and 
if the Ordinary will not admit him, a Mandamus will lie, tho? on Oath 
taken before a Surrogate, the Eccleſiaſtical Court have no further 
%%% TT EIT i ad Lon 
Off. of Exec. In 
37. the Commiſfary, | „ | 1 
off. of Exec. But an Executor cannot. refuſe by any Act in Pais, as by declaring, that 
37. he would not accept the Executorſhip, but it muſt be done by ſome 
(a) Act entered and recorded in the Spiritual Court, and before the 
CCCCCCCCCCCCCCCCCTCCCCCTCCCCCC boo dh ei rs 
con Lord Keeper, Catlin Ch. Juſt. and the Maſter of the Rolli were made Execytors, and they 
wrote a Letter to the Ordinary, ſignifying that they could not attend the | Executorſhip, and 
defiring him to, commit Adminiſtration to the next of Kin of the Deceaſed, which being re- 
corded, it was held a ſyfficient Refuſal. Cro, Eliz 92. Off. of Exec, 33. Owen 44. Moor 272. 
Leon. 135. S8. C. and that no Executor named could act aſter, but an keen may pray Time to 
conſider if he will act, and Ordinary may give and grant Letters ad Colligendum in the Interim, but 
not Adminiſtration. 5 0 75 „ A ES Ee tare 
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* 4 \ 


Godolph, * When an Executor hath once adminiſtered, he cannot afterwards re- 
ny, = 75 fuſe to prove the Will, becauſe by the Adminiſtration he accepts the Exe- 
2 Mod. 146, eutorſhip upon him, and ſo hath made his Choice; therefore in that Caſe 
Vent. 303. the Ordinary ought to compel him to accept the Executorſhip, and prove 
2 Lev. 182. the Will. 1175 : | | F OF Bebe FOE --4 „ I. 1 13 
Rol. Abr. Pet it is ſaid, that if the Judge, knowing that one hath adminiſtered, 
jo will, notwithſtanding, accept his Refuſal, and commits Adminiſtration, 
of Exec. 2 2 2 BEES PEI 9 
that is good, for the Spiritual Judge is the proper Judge of the Matter; 
but after Refuſal and Adminiſtration granted to another, the Executor 
may not recede from it, and go back to prove the Will and aſſume the 
off. of Exec. But if Adminiſtration be committed only becauſe the Executor did not 
any Lime after come in and prove the Will. 5 
Off. of Exec. If aſter the Executor hath refuſed, and the Ordinary hath committed 
40, 41. Adminiſiration, it appears to the Ordinary that the Executor had ad- 
miniſtered before, and ſo determined his FleQidn, he may revoke the 
Letters of Adminiſtration, and enfotee the Executor to prove the Will. 
3 ) rng 217 3 3 to bn 59173 577 
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If an Execu *Executor hath” Tnce adminiſtered,” though he afterwards -refuſed Leonag4-s. 
before the Ordinary, yet it-Teems he Kill continues liable to the — |. © Of. of” + 
for the Plea is Ne ung Executor, ne ung” Adminift. come Executor. © Exec.40,41- 

If there are ſeveral Executors, and they all refuſe before the Ordinary, Rol. Abr. 
he may grant Adminiſtration with the Will annexed. 907. 

But 1 „ are ſeveral Executors, and ſome of them renounce den 4 C0 80 
the Ordinary, and the Reſt: prove the Will, by (a) our Law they who re- 9 Co. 36. 
nounced may, at any Time afterwards, come in and adminiſter, having Moor 373. 
the Right in them; and tho“ they never acted during the Life of their 9 160. 
Companions, yet may they come in and take upon them the Execution of N 
the Will after their Death, and ſhall be preferred before any. Executor (, | 3 
made by their Cothptrions; becauſe, as the Will is proved, the Ordinary 311. pl. 15. 
has no Authority to take the . h and ener 1 one > Exccutor' inti- S. P 


tes al the” Exccutors 10 ſue. 5 25 ade Where 
0 1056 - . " 
f the Civilians held, That of 3 Law a Renunciation was peremptory. 
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be cannot afterwards refuſe to prove the Will, becauſe by the Adminiſtra- Exec. 38. 
tion he has made his e and ſubjected himſelf to the Actions of the woody 
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Therefore it i is 3 to endet 5 Ads will amount. to an A4. Rol. abs 
miniſtration, and here we may lay down two general Rules: %, That 1 N 
whatever the Executor does with Relation to the Goods and Eff 'of the 
Teſtator, which ſhews an Intention in him to take upon him the Executor- 
ſhip, will regulatly amount to an Adminiſtration. 2dly,- That whatever 
Ads will make a Man liable as an Executor de en tort,, will he deemed un 
Election of the Executorſhip. 

Hence it hath been adjudged, that if The Encouton he Poſſcſlion of Rol. Abr. 
the Teſtator's Goods, and converts them to his own Uſe, or ee Dyer 1766 
them to thang thet LE" Adminiſtration... e 1:9 | 46: OE of - 
r SE, a * Exec. 39. 

So if he kc the Goods of a Sttunſes; winder an A that Rol. Abr. 
they belonged to the Teſtator, and adminiſters" then Tids amounts to an 917. 
Adminiſtration. nk: 9 | 

As where the Teitator being Tenant at Will of certain Goin, his Exe- Rol. Abr. 
cutor ſeiſes the Goods, ſuppoſing them to belong to the Teſtator, with an 97). 
Intent to adminiſter; and it was held, thive his 1 ntention” bes. Mis 
made him Executor in Law. | 

But if an Executor ſeiſes Ahle Teſtator's Goods, latunthe” 4 Projetty 
in them himſelf,” tho? aſterwards it appears that he had no Right, yet this 
will not make him Executor: for the Claim of Property ſhe ws a different 
View and Intention in him, than that of adminiſtering as Executor. 

If an Executor receives Debts due to the Teſlator, and ' eſpecially if be wyyoor 14. 
gives Acquittances br ſuch 8 1 'this's amounts to an mote of the Exe- And. 11. 
cutorſhup, ne | e Rob. Als 
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{4 ceſtor's Debts ; which proving very prejudicial to him, as ſuch Debts often 
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Rol. Abr. Sao if there are twa Executors, and 
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erſonal 
or and Effects which belonged- to the Deceaſed, and which by the Civil 
Sind. 401. L, and alſo by the Statutes of this Realm, EFxecutors and Adminiſtra- 


„ 


ich ſubjected the Heir to the Payment of his An. 


mounted to more than the Value of the Inheritance which deſcended 
8 NA to him, it was ordained, that if the Heir would: exhibit a true lh. 
Page 407 * ventory of all the Goods and Chattels of the Deceaſed, he ſhould be no 
farther chargeable than to the Value of the Inventory; and ſo much 
SBtrictneſs was required by that Law in making an Inventory, that if the 
Heir neglected it for a Vear or more, he was obliged to pay all the Debts 
and Legacies, though he had not ſufficient of the Teſtator' : Eſtate, to 
ESL Aer do it. { | - | V 
Swinb. 40. The Reaſon of an Inventory with us at this Day, is for the Benefit of 
Godolph.'.<Creditors and Legatees, and therefore every Executor is compellable to 
bring in an Inventory, at the Diſcretion of the Ordinary; and if he pre- 
fluͤusmes to adminiſter without bringing ſuch Inventory, he is/puniſhable'ia the 


BO A OT ne 7% 

But as this Matter of bringing in an Inventory and accounting is enjoined 

and directed by ſeveral Acts of Parliament, we! ſhall here take Notice, and 

in the firſt Place inſert thoſe Clauſes of the Statutes which are relative to 

this Matter: By the gr Z. 3. cap. 9. Adminiſtrators ſhall be aceount - 
1 able to the Ordinaries as Executors be in the Caſe of Teſtaments.“ 

By the 21 HF. 8. cap. 5. par. 4. it ĩs enacted, That the Executor and 

% Executors named by the Teſtator or Perſon deceaſed, or ſuch other Per- 

% fon or Perſons to whom Adminiſtration ſnall be committed, where any 

1 Perſon dieth Inteſtate, or by way of Inteſtate, calling or taking to him 

4 or them ſuch Perſon or Perſons, two at the leaſt, to whom the ſaid Per- 

1 fon ſo dying was indebted; or made any Legacy; and upon their Reſu- 

* ſal or Abſence; two other honeſt Perſons, being next of Kin to the Per- 

4 ſon ſo dying; and in their Default or Abſence, two other honeſt Perſons ; 

e and io their Preſence, and by their Diſcretions, ſhall make or caule to be 

m made a true and perſect Inventory of all the Goods, Wares, Merchan- 

„ dizes, as well moveable as not moveable, whatſoever, that were of the 

Perſon ſo deceafed, and the ſame ſhall capſe to be.indented ; whereof 

9. the one Part ſhall be by the ſaid Executor or Executors, Adminiſtrator or 

% Adminiſtrators, upon his or their oath or Oaths, to be taken before tbc 

* Biſhops, Ordinaries, their Officials or Commiſſaries, or other Perſons, 

having Power to take Probate oi Teſtaments, upon the Holy Euangriiſi, 

tobe good and true, and the ſamg one Part indented ſhall preſent and 

deliver into the Keeping of the ſaid Biſhop, Ordinary or Ordinaries, ot 

*« other Perſon having Power to take Probate of Teſtaments; and the 

4 other Part thereof to remain with the ſaid Eurcutor or Eackztors, Ad- 

„ miniſtrator or Adminiſtrators; and that no Biſhop, Ordinary, or other 

. whatſoever Perſon having Authority to take Probate of . 0 

15 b eſta- 
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« Teſtaments, refuſe to take Fg Inventory or Inventories" to him or | 
« = pena or * be delivered. as. . under * 
40 10l. 

uefa & 23 Car. 2. cap. 10. . iR ig conf, 6 That. all 8 im- 1 See the 
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owered rant. Adminiſtration, ſhall, of the reſpectire Perſon or Part of-this [| 
i Perſons & 105 w om any Adminiſtration i is to be committed, take ſuffi- 2 


« cient. Bonds, with two or more able Sureties, Reſpect being had to the , nia. 
«Ys ue of the Eſtate, in the Name of the Ordinary, with. the Condition, ene 
4 in Form and Manner following: The Conditian of this... Obligation is hop Pg oh 4 27. 
« That if the within bounden A. B. Adminiſtrator. e and ſingular. ide 
« Goods, Chattels, and Credits of C. D. deceaſed, do make, or cauſe to be 0 Hobo 
u made, a true und per ett Inueniory of all and FJingular” 'the Goods, n 
« ond Credits of the [aid Deceaſed, i hich have or Jhall come 10 the Andes, 
« Poſſeſſion, or Knowledge of bim the Jad A. B. ar into the Hand and | 
Pꝗſflſon of any other Perſon or Perſons for bim, and the ſome: oi 3 . 
« do exhibit, 'or cauſe to be exhibited into the Regiſtry” of 4c ae 
« or before the Day of "= en fer "td the per | IT 
% Goods, Co, and Credits, = all other the Goods, Chattels, and Credits 
« 1 the ſaid Deceaſed, at the Time of his Death, whith at any Time after 
come to the Hands or Poſſeſſion of the ſaid A. B. or into the Hands 5 
« 2 Paſtiſton of any other ene or Perfons for him, do tuell md truly 
6 adminiſter according to 2 1 s and further, do make, or cauſe to be made, *Pag 40s 
« @ true and Jaft Account of hi Is ſaid . ſclminiſprarion, at or before the - ; 
10 e 7 And all the Ref} and Rejrle of the ſaid Gonds, | <4 
« Chatiels and Credits, which Hall be found remaining upon the” ſaid Admi- 
« niſtrator s Account, the ſame being firft-examined and allowed of by the Judge 
« or Fadges for the Time bring, by Bir or their Decree or Sentence, purſuant to + A 
« the true Intent and Meaning of this At. ſhall limit and appoint ;" and "if ir 
« ſhall hercafter appear, that any Laft Will or Teſtamem was made by the ſaid 
« Deceaſed, anid the Exccutor or ee therein named dh exhibit the ſame 
« into the faid Court, making zo have it allo cpr and approved” arcord- 
« ingly, if the ſaid A. B. 2 — refine} being thereunto reqired, do render 
« and deliver the ſaid Letters of Hagan ( Aptrobiuion of ful fuch Teft 4 
« ment being p had and made] in the ſaid Court, 1525 thir Ob bigation 27 | 
« void and none FB, or elſe to remain in full Force and Virtue ; which - 
« Bonds are hereby declared and enatted' to be Gobd to all Intents and 
« Purpoſes, and pleadable in any Courts of! Juſtice; and alſo that the 
« ſaid Ordinaries and Judges reſpectrrely ſhall and may, and are enabled 
to proceed to call ſuch Adminiſtrators to i. Ons. for and touching 
che Goods of any Perſon dying inteſtate ; and upon Hearing and due 
Conſideration N to | orfier; and e volt am equal Diſtribu- 
1 G „ 

But by the 1 Far 72. a Is it is provided, 7s That no Adminiſirmor Pe- Holt 
«ſhall be cited to any of the Courts to „ e- an Account of the Perfonal C. J. even 
« Eſtate of his Inteſtate (otherwiſe than au Inventory or Inventories before * 
«thereof uuleſs it be at the Iuſtanee or Ptoſecution vf ſome Perſon or 2 55 
* Perſons, in Behalf of a Minor, or beriag a Demand out of fach Perſonal coug no 

we 7 . ex officio cite 
far a di fo his really cio Statue ha co Ba at all, fo the Law» was fo before, 2 
10. 
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could not 
* Eſtate, 2s a Creditor or next of Kin. 
C „„ Admini- 


We ins Po is to contain, in CE CA all the (u 
Goods, Chattels and Credits, or (5) Debts aue to * Wc and 222 dad 
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B Tre! dae; the Order 
— — 5 was N to ch and 3 thin e e 0 as Houſhold-ſtuF, 


Cur, Cattle, We then the Immoseabſe, as Chattels Real, or Leaſes of Lands, and after the Debts 
Ge to _ l eſta'or, which Order, he ſays, i is obſerved to this Day. (6) That on a Plea of Plene ad 


minifirevit, 
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Godolph. ** But ſuch Things as are fixed to the Freehold, and belong to the Heir, a 
28185 Glaſs-windows, Wainſcot, Fiſh in a Pond, and Doves in a Pigeon-houſe, 


are not to be put into the Inventory. Oo 
 Godolph. 80 the Wife's Parapbernalia, or fueh Apparel as is ſuitable to her De. 
3, 403. gree and Quality, need not be put in the Inventory, for they ſurvive to her 

And are not eſteemed Part of the Huſband's Perſonal Eftate, ''  — *? 
-Swinb. 405. By the Eccleſiaſtical Law, the Time of making and exhibiting an Inven- 

.- tory is left to the Diſcretion of the Ordinary, who may require it to be 
(*) Andac- done (e) ſooner or later, according to the Diſtance the Goods lie from the 
cording 10 Execntor; and other Circumſtances. 
150, the making an Inyentory is to be begun within thirty Days after opening the Teſtamen 
Notice thereof to the hdd and is to be finiſhed within 1 te To. KOT — 
and the Teſtator's Goods, or the greateſt Part thereof, be far remote and diſtant from each other, 
in which Caſe the Law doth allow one Year from the Time of the Teſtator's Death for the makins 
thereof; and during this Time no Suit is to be commenced againſt the Executor in the Eecleſiaſtica 
Court; and in _Godolph. 225. it is ſaid, that an Executor is to have a competent Time to account, 
wich Time is a Twelve mont. ED 5 or 
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And as an Explanation to the Manner of bringing in an Inventory and 
| Accounting, and the Neceſſity thereof, and how theſe are conſtrued and 
page 8 00 by the Common Law Courts, I ſhall here inſert the following 
Hill.6 Ann. In Debt upon an Adminiſtration-Bond, and Oyer prayed of the Condi- 
Archbiſhop tion, Defendant pleads, 1/f, That he did exhibit an Inventory by the 
og Y- Time. 2dly, That he had adminiſtered all according to Law. 3dly, That 
Salk. 251. he was not cited to bring in his Accounts, ſo that no Decree. was made 
pl. 3. concerning them. Plaintiff replies, That the Inteſtate was bound in a Bond 
of ſo much, ©. to J. S. for Payment of ſuch a Sum, and that J. S. 

had brought an Action of Debt upon that Bond againſt the Defend- 

ant, and © pr Judgment; and though Divers Goods to the Value of 

that Debt came to the Defendant's + eo yet he had not paid it, but 

had converted them. Defendant makes a frivolous Rejoinder, and upon 

that the Plaintiff demurs; and the Queſtion made upon the Caſe is, if the 
Defendant, the Adminiſtrator is bound to bring in his Accounts before 

the Ordinary in the Eecleſiaſtical Court, by the Time ſpecified in the Con- 

dition of the Bond, not being cited or ſummoned thereto; and Holt Ch. 

Juſt. in pronouncing the Opinion of the Court ſaid, That they were all una- 

nimous, that he was obliged to account tho? not cited or ſummoned ; and 

he ſaid. firſt, that an Executor or Adminiſtrator is obliged to account is very 

plain, by the 31 Z. 3. f, 1. c. 11. at the End of the Statute, where they 

are made accountable to the Ordinary, as Executors be in Caſe of Teſta- 

ment, and tho? the Ordinary had no Power to oblige them to account upon 

-_ _ » . Qath;; yet if they were ſued in Chancery by any Creditor for the Diſcovery 

1 of Aſſets, there they were obliged to account upon Oath, and the Ordinary 
For the Or- could pot relieve then. Vey 78. 2 Iaſt. 600. but that the Account given in 
could net before the Ordinary ſhould be looked into, and unravelled. 24h, if a Legatec 
dilpute the comes to ſue for his Legacy, he may unravel the Account given in before 
Item, or re · the Ordinary, becauſe he cited them into the Spiritual Court, and has no 
duire Proof Remedy elſewhere for his Legacy; but if the Executor or Adminiſtrator will 
of their, _ pay the Legacy, then he cannot unravel their Accounts, becauſe when the 


Truſt as in 

Ney was at- | f Legacy 

tempted, | EEE £1 3 . 1 

but the Creditor may ſue at Common Law, and then Payment will be tried by Common Law Proof, 
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minifiravit, all ſcparate Debrs mentioned in the Inventory ſhall be accounted Aﬀets in the Executor: 
r for it is as much as te ſay, That they may te had fer demanding, unleſs the Deman| 51 
Refuſal be proved. Salk. 296. pl. 3. rulad upon Evidence by Hit, C. J. Sce 10 4. 
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Legacy is paid, this is the End of their Suit; as in Raym. 470. Boon's 
Caſe. As to the principal Point, this Statute 22 & 23 Car. 2. c. 10, was 
made to make the Wife and next of Kin as Legatces, after all Debts'paid, 
and they ape to ſue for their Legacies or Shares in the Ecelefiaſtical Court; 
for the Law was defective before, in that the Ordinary had no Power. to 
compel a ' Diſtribution, becauſe the "Adminiſtrator had the fame Power as 
the Executor; and after Adminiſtration committed, the. Ordinary's. Power 
was at an End ; and he had nothing more to do with the Goods of. the In- 
teſtate ; but now this Statute was made to aſcertain and ſettle a Diſtribution; 
and the Wife and next of Kin may compel the Adminiſtrator to make ſuch . 
Diviſion and Diſtribution, and he is bound at his Peril to account by. the 
Time limited; and if not done, he muſt ſhew ſome Reaſons wherefore it 
was not done; as. that no Court was then held, Qc. or ſome other Matter 
which rendered it impoſſible to account by that Time; and it appears by + 
Co. Ent. 128. that the Condition of Adminiſtration- Bonds before this Staa 
tute was, that he ſhould account when thereunto required; nat en oficio.5 
but now the Act of Parliament enjoins him to account peremptorily before 
ſuch a Time, and therefore: he is bound at his Peril to do it; and in all 
Caſes where a Man is bound in a Bond to do a Thing, he is bound: at his 
Peril to do it; as if a Man is bound in a Bond, with Condition to pay Mo: 
ney at ſuch a Time and Place, although the Obligee does not come there 
at the Time, ſo as that he cannot pay it; yet if the Obligor is not there 
ready to pay it, and does not ſtay there till the laſt Inſtant, or Sun-ſet, he 
forſeits his Rong. and he muſt plead that he was there, and ſtaid” till Sun - 
ſet, and had · the Money ready, and that nobody came there to receive it: 
and if a Requeſt be to be made, he muſt be there ready to be requeſted; 
and he took a Difference between Rent payable by Reſervation only, and 
when a Bond is given for it; for in Caſt of the Bond he forfeits it, if ge 
be not there ready to pay it, though no Demand be made, Hob. 8. *Page ate 
Baler and Spain. Suppoſe one is bound in a Bond conditioned to do - + 
Thing, which without the Concurrence of the Obligee cannot be done, as to 
levy a Fine in C. B. in'08. Hill. if no Writ of Covenant be ſued out, yet © 
he is bound to be there at the Time ready to levy it, and muſt plead Fo, . 
and that no Writ of Covenant was ſued out; 10 here, if he could not ac- 
count, becauſe no Court was holden, he ought to have pleaded it, for he 
eught to have done all in his Power; but it is moſt certain the Eccleſiaſti- 
cal Courts are always open, and the Statute makes no Alteration' as to the 
Accounts. But then he made another Point of the Caſe, and ordered Coun- 
ſel to ſpeak to it the next Term; the Point was this, The Bar, which ſays, 
he was never cited to account, is ill, becauſe he ought to have accounted at 
his Peril, without any Citation; but then this leaves Room for an Implie - 
tion, that he may have accounted, though not cited ; for he only ſays, he 
was not cited to account, and then the Replication, which aſſigns for Breach, 
Non-payment of ſuch a Debt is ill, and docs not maintain the Declaration 
as to the not accounting ; and the Meaning of the Statute was not, that he 
ſhould pay all Debts ex-officio, but as the Creditors called him to pay 
them, and then whether the Plaintiff ſhall have Judgment upon the in- 
ſufficient-Bar of the Defendant, or whether by his replication it appears he 
has no Cauſe of Action, and fo cannot have Judgment, is a Point fit to be 
argued, and cited t Zutw. 182. 8 Co. 120. Dr. Bonbam's Caſe, and 
130. Turner's Caſe. | 35 | N 
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Sir George eauſe Sir Cr bat the Adminiſtration of his Son's Gosch 7 5 is 


—_ bro K. him; und ſibee that a Woman, pretendin ſhe was his Wife, ſued to 
and Ray, hae the Adminiſtration repealed, and a Prohibition was | pete 1 for 
93. though the Statute ſays, the Ordinary may grant Adminiftration to the 
8. C. in Wife or next of Kin; yet when he has granted it to the next of Kin, as 
which laſt the Father is, he has executed his Power, roo his Haas are 4-979 0 
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= we that for. ſeveral Cauſes z, as if they forge or ſuppreſs a Will, if they come 
Keb. 846, too Mk to take out. Adminiſtration. within the fourteen Days, if ther 
$54. go beyond Fra, become Mon compos, or if they take out Adminiſtration 
2 Keb. 63, without Security to account, and exhibit Inventories, ar if there be a Reſi- 
72. dua uary Legatee ; and may in General, for any Fraud uſed in obtaining it; 
Sid. 293, for it would be abſund to allow a Court Wp herein, and at the 
i 186. ſame Time deprive them of the Liberty af vacating and ſetting aſide 
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E 277. i t the Teſlatel makes a Will 3 ainty an 1 ON et dl the Ord 
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110. = xecutor fhall regularly avoid all meſne Acts done by the Adminiſtrator ; 
Vent. 303. for the Executor, by being made regs 12 an 0 7 * en * 
(a) Ap a digary; could. not deprive him of. 1 Þs 
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— ſells a Term, and afterwards refuſes before the W 5 Ahe is 
granted/ to J. S. who likewiſe ſells this Term to MEL the firſt Vendee ſhall have it. 2 Lev. 


183, ſaid erguende. 
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Lich the Excomor voght te have paid, in Treſpaſs againkt him bythe (egen v 
| Executor, he ſhall (5) recoup ſo ny. in Damages. e J eee en ins 


Equity, 
Widaw offefled herfelf . of the Perſonal Eſtate as Fes tin 3-7 e W. Ul, and p 
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nf the Teſtater ae 4 wil, add thereof appoints 4. /Bateunde, wad RI” 
aerwards makes a Tebond” Will, and thereof appoints B. Executor, and 919. 
X bes the Probate ef the'firſt Will granted to kim, by virtue of which a 4 U 
Debtor to the Teſtator pays him a Debt without Notice of any {ſecond eee 
Win, and has à Releaſe from him; yet, pon B. is proving the ſecond Will, Graw and 
aud Repenl of the Probate of the firſt, he may compel the Debtor to pay ina, 
che Money over aguin 1 for though this be u particular Hardſhip, yet the ſaid co be 
Inconvenizncy would be much greater, to allow tbe Ordinary to make any Fon wo 
other Exee@tde than who the Teſtator had made. e 


alt; h ba: | i Sans fin a . 
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Bet in a Cale wha — Plaintiffs, as Executors, Kaki a | Jada agninſt Hil. 25 * 
the Defendant, and then there was a Suit in the Spiritual Court before the 26 Car. 2. 
ſame Judge, who granted Letters of Adminiſtration to che Plaiatiff to re- e 
peal them; and the Defendant therefore prayed that Exetution might not % 3 
20 out againſt him till the Matters in the Spiritual Court ſhould. re |. i 
mined ʒ but - the Court denied it, for this Reaſon, that if a Debtor pay B. A 
Money oh u Judgment and Execution to one who is Executor d facto; ham 
ing a Probate under the Seal of a Prerogative Court, he ſhall never be for 
ced to pay it again; and here the Suit to repeal the Adminiſtration being 
before the ſame Judge who granted it, can have no Influence only from 
the Time of the Judgment o* 1 Repeal; but (c) if it had been before the (e) That an 


Delegates by way of Appeal, it might be otherwiſe. | A 
foriner Sentence, but a Citation is itt Nature of a'new Suit, amd has no Effect at e 


on it, COU Lev. . Aan, Fa 90. W | 
IG 7. $44 11 

1t a chat it the © Ordinary grams Adminifiration t to 609 a enges 
and he is cited by the next of Kin to have it repealed, pending which Suit 
the Adminiſtrator (e) ſells the Goods, and then the Adminiſtration is re- 
pealed; that in this Caſe the Sale is good, for the Adminiſtrator ® ated N 
under a lawful Authority, which veſted the abſolute Property of the 
Goods in him; and though the Sale had been fraudulent, yet it could not 6 Co. 18. b. 
be avojded by the ſccond e but as to Creditars it may, by {22m 


| the 13 Eliz. cap. 5. | | 5 Eliz, 


Moor 396. 8. C. (%) 80 if Adminiſtrstion be committed — and after r 2 the 
uit of the next of Kin, the ſhall retain againſt the rightful Adminiſtratorz and his Ge of the 
Goods, even = the Citation, till Sentence pf/R ſtands good. Salk. 38. pl. 6. Ld. Ruym. 
584. Com. pl. 65. per Holt Ch. Juſt. (+) But where an Adminiſtrator 575 Ito 2 G. 
tor, agd er te * Adminiftraion em _ the ma held void, Brown. 


$0 in Debt bor Rent; be bn ths Pleadiogs the Caſe was, Lee for Raym. 244. 
Years dies inteſtate, and Adminiſtration was granted of his Goods to 24. 2 and 
vho aſſigns this term to B. who aſſigns to C. who ſurrenders to the Re- Ky 
rerſioner ; afterwards a third Perſon cites the Adminiſtrator before the Or- 3 8. * by che 
dinary to "repeal the Adminiſtration, who confirms the ſame ; then the third Name of 
Perſon appeals from that Sentence to the Dean of the Arches, where the Semain: and 
Sentence is woided, and Adminiſtration. granted to the Appellant 3 and Senat.. 
Thether this e of the Sentence ſhould wy al Ads done by te 
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Admiuiſſrator before the Aion z and it woes reſolved, een. 
above Caſe, that it ſhould nets 2 47 (7.97 0] ge 


| T 
Yelv. 23. But after the Adminiſtration is repealed, the Authority of. the Adm. —_— 
 Barneburſt niſtrator i is determined, and therefore if he obtains Judgment in an Wh | 

aud Sir tion of Debt on-2-Bond due to the Inteſtate, and then the Adminiſtra... 


m—_ tion is repealed, he cannot proceed to execute that Judgment; if he 
Brownl.gr. doth the Party will be diſcharged upon à Motion, beeauſe the - Execy. 
S. C. tion erronice emanavit, for he had no Authority but by virtue of a 
Air 387. T4 EE the Ordinary, aud bt that 1 gary bis Authority 
er E 
2 Saund. o in an Audita Quere la, abc Phintiff lays,. chat E. ry Area 1 
137. Turner r. that Davies, the now Deſendant, had adminiſtered his Goods, and that 
and Davies: ſome of the Money came to the Plaintiff, and that Davies, -as Adminiſtra- 
"Mo "66g, tor brought Trover and Converſion for the Money, and had . 121 
Prins Sale and beſore Execution ſued, the Adminiſtration was re 
See Ficzgib: gran ranted to another, and that notwithſtanding he threatens to. _—_ the = 
20, 257. Plaintiff in Execution, upon which there is a Demurrer ; and the Queſtion 
ro Mod. aT, was, whether, ſeeing the Trover was for a Wrong done i in the Adminiſtra- 
9555 tor's Time, and for which he might have declared in his own Name, 
ere. 28. without naming himſelf Adminiſtrator, and ſhall pay Coſts if it goes 


Caſ. 20. f 


Comyns . againſt him, whether he ſhall not take out Execution after the Adminiſ- 


150.pl.102. tration is repealed ; and the whole Court held, that he could not; for tho 
a Re it be a Wrong done to the Adminiſtrator, yet hen the money is reco- 
N 8 vered, it is Aſſets, and the ſecond Adminiſtrator, muſt be put to another 
37 88, 2 2 to recover it out t of W e n is a ene nd So "ul 
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Off.of Exec. An Executor EEE all his 3 . ths (a) wWiu; ; 1 aFi it is tha 


33. Which gives him a Right, ſo there are ſeveral Acts which he may do, and 
Godolph. which will be valid ; though done before Probate ; for though the Spiritual 
| Rol. Abr. Court may compel him to come in and prove the Will, or. renounce; the 


917. Executorſhip ; yet this is only looked upon as (5) a en W 1 
5 Co. 27. may romply with after ſeveral Acts done by SH RE a ay {us CH 


(a) But an Admioiſtrator a his 17 Authority from the Or, and Decks can 1 5 
no Act, unleſs he has Letters of Adminiſtration granted to him. Salk. 303. Skin. 87. pl. 5. 
(5) That, however, proving the Will is neceſſary, becauſe thereupon an Inventory vis to be exhi- 
bited, and 8 Acts to be done, which are for! the Beneftt al Executors and e 2 
30. | | g * 3 


Off.of Exec. Therefore an Executor, before Probate, may po poſſel⸗ himſelf of the 
23. „ Teſistor's Goods, and may enter into the Houſe of the Heir (if not 
locked) and take Me Es and other OG Tor . due to the 
Ia 2c: 2 Teftator, : 
Plow. 277. 680 an backer, before Probate, may pay Debts and 3 re- 
Page 413 ceive Debts, make Acquittances and (c) Releaſes of Debts due to the 
Teſtator, and take e aud Ke of Debts 1 r the 
Of of Exec, Teſtator. 22 RL 1” eras ge 


23-4. 5 i N * a „ 
c) Where a Releaſe given by. an. a EAA for a pattie Purpoſe, tho* it contained 
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J Co. 2 


ral Words, yet it Was held to extend only to * Things intended to be releaſed, vide 


2 Lev. 214. More and Wilferd, 2 Mod. 108. 4 Jon. 104. 2 Show. 46. pl. 32. 3 
Keb. 814, 840. 8. C. Eq. Abr. 241. Vern. 31. 2 Vern. 114, 136, $22, 5663. 2 Ld. Razm. 
1306. 2 Will, Rep. 332. 3 Will. Rep. 330, 381. pl. 105. 132. pl. 30. 316, 321. Pre. 


Chance. 49, 173, 54% £44 10 Mod. 165, 171, 254, 255. 324. 423, 428 12 mn 
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Alſo an Executor, before Probate, may ſell, give away, or diſpele, a8 Off. of 
he thinks proper, of the Goods and Chattels of the Teftator!- / ' + |} EXEC. 34. 

So an Executor, before Probate, may aſſent to ce and. "Re Al. Off. of 
ſent ſhall veſt the Intereſt in the Legate. c 

So if a Bond be made payable to the Teſtator, with 2 certain Penalty y. Off. of 
that it ſhall be paid by ſuch a Day, and the Teſtator dies before the Day, een ; 
the Principal Sum muſt be paid his Executor by the Day, although he an 
not prove the Will by that Day, otherwiſe the Penalty is furicited. r 


is ſaved by bringing Principal, lotereſt, and Colts, into Court, by 4 4 6. 16. /; 13. 


3 this Foundation, * it is the Will TEN veſts an 7 in the Rol. Abr. 
Executor, it is clearly agreed, that an Executor may, before Probate, 217. 


commence an Action in Right of the Teſtator, but he cannot declare be- pre 


fore Probate ; | for without producing his Letters Teſtamentary he cannot 8. P. ad- 


aſſert his Right i in Court; but as ſoon as he has 1 the ee is mitted. 
(a) removed ab znitio. „„ . Combya7t. 


be arreſted at the Suit of an Executor, before Probate of the will, and Ou pays Ms to 4 
Stranger, and continues two Months in Priſon, the Arreſt groad the Stranger is illegal, and A. ſhall 


not be adjuiged a Bankrupt from that Time. fo as to avoid the Payment made to the Stranger; fur 


though the Arreſt, as to the Executor and Party is lawſul; yet it is good only by Relation, but no 


ſuch Relation ſhall prejudice a third Pcrſon. 3 Lev. $7, 4 Duncomb and Walter, I: 479. Vent. 


370. 8. C. Skin. 23. pl. 22, 87. pl. 15 8. C. 


2, If he may not declare nerally FOO 2 Profert of the Letters cs tho' he 
nao abined Probe; fry if Op Wy ORG, Winne IN 
tained. | ; 


Alſo an 8 ef Probate of the Will, may maintain Treſpaſs, Off. of 
4) Trover, or Detinue for the Set of the Tefiator, and declare as of A 18 
his own Poſſeſſion. 0 | Yelv.3 = 
Cro-Car,-268;257, + Bek.; (b) pi lates in tema Numb 5 Seiſure of 
the Goods or Probate of the Wilt. Carth. 1.54. per Curiem. 


So an Executor may avow for. Rent, where a 3 for Years comes Salk. 302. 
to him from his Teſtator. 

So if an Executor be intitled to the next Preſentation to a Church which of. of 
becomes void, and he grants it to another, the Grantee may maintain a Exec. 35. 
Yuare Impedit for it, without producing the Probate of the Will; for the 
Executor "+ my dale Fan, might have maintained this Action on his 


Bun 


my 291, 411, . $37; _ e 613, Fitzgib, . Caſ. Temp. Talb. 217, Vf 226, 240. 


(F) What Perſons are intitled to Abminittratien. — 


Diſpoſal of Inteſintes ſtates ; and as that Statute firſt ſubjes 


Efore the Statute of Wet. 2. cap. 19. the Ordinary had the Oy 497. 
Vor. II. ö : 80 8 ä 1 in 


70, 440. Ancr. 246. 2 Stra. 1028. 2 Barnard. K. B. 183, Caf. Temp. Hardw. 165. See 
kak. 1 14. Raym., 263, 678, 708. Salk. 3. pl, 10. Carch. 426. e 444, 449 Salk. 
i. pl. 16 | 
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dem te an Aion at the Suit of Creditors,3! ſo; frata thence "they. found, 
as my Lord North obſerves, that what was before very beneficial to them 


ba began to be very troubleſome, g which obliged them :to put the Adminiſ- 


*Page4ts * tration into other Hands, taking Security, to ſave. them harmleſs from 


„ % Trig, oo k 8 
2 Inf397- But this Method did not intirely free them from the Trouble they had 
Rei. Abs before; for ſuch Perſons, being looked upon as Seryants or Attamies to 
6. the Ordinaries, could not ſue for, nor „ Eſtate. 
Butñ: they were eaſed herein by the Statute 31 E. 3 cap. 11, which 
- * briacts; In Caſe where a Man dieth Inteſtate, the Ordinaries ſhall de- 
pute the nent and molt lawful Friends of the dead Perſon Inteſtate 
do adthinifter Bis Goods, which Deputies ſhall have an Action to demand 
tee and recover as Executors, the Debts due to the ſaid Perſon Inteſtate in 
5 the King's Court, for to adminiſter and diſpend for the Soul of the 
e Dead, and ſhall anſwer alſo in che King's Court to others to whom the 


4 ſaid dead Perſon was holden and bound, in the ſame Manner as Execy-” 
“ tors ſhall anfwer, and they ſhall be accountable to the Ordinaries, as 


0 Executors be in Caſe of Teſtament.“ 


And by the 21 H. 8. cap. 5. it 18 enacted, . That the Ordina : ſhall 


. grant Adminiſtration to the Widow, or next of Ein of the Perſon de- 
n) ð v ĩð prpaur pe ca 


n 


and therefore if there were Huſband or Wife; in Default of them, Son 
or Daughter; in Default of them, or their Children, Father or Mother, 
in Default of them, Brothers or Siſters; in Default of them, or their 


Children, Uncles or Aunts, the Ordinary was compellable to grant Admi- 


nĩſtrat ĩon to them in their ſeveral Orders. 


: Raym. 498. But as they had a Liberty by the Statute of granting Adminiſtration to 


the Wife or next of Kin, ſo alſo had they a Liberty, where there were 
ſeveral in an equal Degree of Kindred, to prefer whom they pleaſed, which 
| Liberty they made uſe of on Pretence of avoiding Confuſion, and was a Mat- 
ter of great Advantage to their Juriſdiction 3 for hereby they choſe him 
1 that was moſt obſequious to them; and when they called him to account, 
upon Pretence of beſtowing the Overplus for the Good of the Deceaſed's 
Soul (a Device in thoſe Popiſh Times to make Profit for the Clergy) they 
+ . ._ Uiſpoſed of the Overplus as their own. | e 
(a) Hob. Fut it Game afterwards to be ſolemnly (a) refolved; That the Ordinary, 
Ow after Adminiftration granted by him, could not compel the Adminiſtrator 
62. to make Diſtribution; but it being very unreaſonable that one Perſon 
an. 228. ſhould run away with the whole Perfonal Eftate, though there were ſeve- 
lob. 83. ral others in equal Degree of Kindred with him; this Miſchief was remedi- 
Sid. 179. ed by the-22 F 23 Car. 2. c. 10 which allows all thoſe, who are in equal 
| Degree, to come in for a Diſtributive Share, though one only, or though 

a Creditor br Stranger takes out Adminiſtratio n. 


400. gr. b. It ſeems to have been always holden, that the Huſband was intitled to 


gene vCales Adminiſtration as beſt Friend to his Wife, within the Words of the Statute 
. 31 E. 3. fl. 1. c. 11: but there being ſome: Doubt, whether ſince the Statnte 


4 910. 


{> Cro, Car, of 22 F 23 Car. 2. c. 10. he was not obliged to make Diſtribution 


16. amongſt the Reſt of her Kindred, it was thought proper to ſettle this Mat- 


Mod. 231. ter by a ſubſequent Law. 
351. 4 | * ee ee Fe ae I nel 5 


pul . : 50 e wy | 
87 And accordingly by the 29 Car. 2. cap. 3. par. 25. it is enacted, at 
i 8 ww hy: neither the 1210 Statute 25 3 Car. 2. c. 10. nor any Thing therein 
ontained, ſhall be conſtrued to extend to the Eſtates of Feme Coverts 
that ſhall die Inteſtate, but that their Huſbands may demand 4 oe 


; . 


aym. 4981 pi as the Common Law was to judge who were the beſt Friend; 


niſtration guage Part, to the Wife, and as to the other Part, to the next of Salk. 3ö. 


(8) Jn what C 4) P 


termining the Authority of the Adminiftrator would put them under a Ne- Adminif- - 


EXECUTORS,.anp,; ADMINISTRATORS. 


« Adminiſtration of their Rights, Credits, and other Perſqnal Efiqey and | 
« recover and enjoy. the ſame as they might have done before the Making 


*% 


* 


_ * Alſo ſince the Statute 22 C 23 Car. 2. c. 10. the Ordinary may Page 414 
grant Adminiſtration to the Wife or next of Kin, at his Election, but then Sid. 179. 
ſhe muſt have her diſtributive Share ; alſo the Ordinary may grant Admi- 88 
Kin; in which Caſe neither can complain, ſince the Ordinary need not pl. 2. 
have granted any Part of the Adminiſtration to the Party complaining. 3 Dan, 
| SO | 5 „ g 407. pl. 1. 
Holt. 42. pl. 1. 


If there be Grandfather, Father and Son, and the Father dies inteſtate, 2 Vern. 125. 
the ſon ſhall have the Adminiſtration, and not the Grandfather, "tho? they ſaid argu- 
be both in equal Degree, as to Nearneſs of Kind re. * 2 


* rs 1 . 2 i. 8 FY n 


TY had 9 


= 6s. Ros ] 
* 


OE 
vo 


anner the Ordinary may grant Admi⸗ () whe- 
zer a Ter 


niſtration, and herein of granting it to one or mote, or bone givitg 
for a particular Ching. Security | 
Here hath been ſome (5) Doubt whether the Ordinary could grant Regin 5 
Adminiſtration to one during the Abſence of the Perſon appointed the Admi- 
Executor. The Reaſons offered againſt it were, that his Authority herein niſtration, 
was intirely regulated by the Statutes, which mention no ſuch Adminiſtra- be * 
tor; that Creditors would be put to great Hardſhips, in being obliged at 88 
their Peril to take Notice of the Return of ſuch abſent Perſon, which de- Ls of 


N 
7 
* $1503} 
fic 't 
Neri 


ceſſity of commencing their Actions a- new, which would be great Delay tration, vid 
and Expence to them; but notwithſtanding theſe Reaſons, it is now clearly 3 8 
c) agreed, that the Ordinary may grant Adminiſtration during the Ab- 75 N 

| 5 a a 40 4 Mod. 
ence of another, and that for the ſame Reaſons, for which he may grant x,, rs, 
Adminiſtration during the Nonage of an Infant Executor, or one intitled , 5 
2 2 . . . . 1 9 $ Co. 9. 
to Adminiſtration; for without this Power the Inconveniency to Creditors Sid. 185. 
would be much greater, in that there would be no Perſon againſt whom Keb. 682. 
they could commence their Actions, nor any one to take Care of the De- and by 1 
ccaled's Eſtate or Effects, Þ i ih, is lbs 908 * 
I | „ 9 8 e ee 44 5464 eee e 
intitled to Adminiſtration be outlawed, in Priſon, or beyond Sea, the Ordinary may grant Admini- 
ſtration to another, for which is cited 34 H. 6. 14. vide Salk. 42. pl. 11. 3 Salk. 23 21d. 
Raym. 1071. 6 Mod. 304. Lutw. 342. 8. P. admitted. : 5 


» 


Alſo there appears to have been ſome Doubt whether the Ordinary could Moor 606, 
grant Adminiſtration pendente lite of a Will; and in Moor it is ſaid Semble 2 8 

| , i | 1 3 
ber Cur.” that he could not. | (Fide infra.) e e 
ff.... 8 4: ER as 8 S )hbqw. 69. 
it ſeems to be taken for granted, that there may be an Adminiſtrator pendente lite of a Will; for there 
the Queſtion was, Whether ſuch an Adminiſtrator was liable to an Action, and there ſaid to be 
dearly agreed, that he was, for that he was fully Adminiſtrator for the Lime. (Vit infra.) _ 


And in Cartb. it is reported as the Opinion of the Court, that Adminiſ- Carth. 153. 
tration pendent? lite concerning a Will, is utterly void, and a Difference Trat * 
there taken, where there is a Controverſy in the Spiritual Court concerning 
the Right of Adminiftration, and 8 it is concerning a Wil; for in 

N g 2 0 the 


* 


CES: 5 © 


xx2cvrons A ADMINISTRATORS. 


ide firſt Caſe an Adminiſtration granted pendente Rte is good; but it ; is. 
otherwiſe where the Controverſy is concerning a Will, for he who comes 
in under a Will * avoid all that which an Adminiſtration can do. (ide 
OO FA | fra. 
Mich. 1731. fra.) this Matter came fully to de vonfidered in a late Cafe, in which; it 
. between as determined, that the Ordinary may grant Adminiſtration Pendente lite 
Walze, of a Will, and that it depended on the ſame Reaſons by which he i is enabled 
2 Will Rep. to grant Adminiſtration durante minoritate or abſentia. e 


J76. pl. 188. 
Fitagib. 202. Barnard, K. B. 423. ee 666. 


page 416 ĩ Tue Ordinary may grant A 0 dos two, 0 or more, and if . 
a Vern. 514. them dies, yet the Adminiſtration does not ceaſe ; for it is not like a Letter 
Adams and of Attorney to two, where by the Death of one, the Authority ceaſes: 

but it is rather an Office, and Adminiſtrators are enabled to bring Actions 

in their own Names, for they come in the Place of l and there- 
2 e. 8 ſurvives. and Ly Hens ” BE 
7 o the Ordinary may grant miniſtration as to a rticular dr or 
Ro Abr. Place to one, and ſo of another Part of the Imteftate's Eflate to another ; 
| Salk. 36, but he cannot grant ſeveral Adminiſtrations for one and the ſame Thing; 

pl. 4. as if the Inteſtate leaves a Bond-Debt of 1004. or a Horſe, e. for theſe 
W Things being intire Thinge, it wont be d, that two Perſons __ 
have a * to Fon. 


Mr ts 1 4 1 "7 BEES 


by MERE: N 1 1 . 5 — 33 9 "Id, uy 7 n 


0 : © Whar wall be deemed the Telfator's Perſonal Etat, 
dr Allets in the Hands of the Exerutoꝛ: : And herein, 


ae 1. What ſhall be fuch an Intereſt veſted in the Teſtator, as ſhall 0 to his 
„ Executors. | 


Exe 5% A LL the Petfonal Eftate whereof the Teſtator died poiſeſſed; whether 
180. A it corifiſts in Chattels Real, as Leaſes for Years, e ges, Cc. or 
2) For Af. Chattels Perſonal, as Houſhold Goods, Money, Cattle, Se. the firſt of 


OS which the Civil Law diſtinguiſnes by the Name of immoveable Goods, 
. the latter into moveable, belong to the Executors, and are (a) Aﬀets ir 
"vide Tit. their Hands for payment of the Teſtator's Debts and- N 


| | And as the Executor repreſents the Teftator as to his e Eſtate, 
Off.of therefore, let the Value of the Thing be ever ſo inconſiderable, Jet the Exc- 
nin, cutor ſhall have the ſame Intereſt as the Teſtator had in it; as if the Teſla- 
: dior had Dogs, Ferrets, &c. they belong to the Executor; and if taken fron 
bim, the Law gives him the ſame Remedy that the Teſtator had. 
Off. of. Allo he hath the ſame Intereſt in an Apprentice that the Teſtator had, 
_ Exec. 95- and ſhall be bound according to his Teftator's 1 rot ron, for ſuch f 


wide T 
3 er Apprentice, r. 


of or  -. Soif a | Debtor in 3 at the Suit of the Teſlator, he bas an Ir 


All] 
| Exec. 56. tereſt in the Body, which is a Pledge for the Debt, and the Priſoner canno Mizance 
; BW f be char 


=, 


EXECUTORS AD ADMINISTRATO RS. 5 „ 

And as the Law lays the Burthen of performing the Teſtator's Will on Off. of 1 

the Executot, and for that Purpoſe gives him Re Perſonal Eſtate; ſo it Kal. * 6 1 
ſuppoſes and veſts the Intereſt & in him before he has actually reduced the, = N 1 
Goods to his Poſſeſſion, and therefore all the Teftator's Perſonal Eftate, how? bord 265. tx i} 
| ' remote ſoever ſituated, is (a) Aſſets in che Hands of the Executor. (a) And „ 
- - therefore „ 
| where the Jury found Aﬀets in Ireland; it was held Surpluſage, and that if the Executor hath Gods I 
in any Part of the World, he ſhall be charged with them, ' Co. 47. 2.—But if an Executor lives I 
in Landon, and his Teſtator hath Goods in Bri Nel, though the Executor hath ſuch an immediate this W 
| Poſſeſſion of thoſe Goods, that he may maintain Trover for them in his own Name, and the Da» . 
mages recovered ſhall be Aſſets in his Hands; yet if he doth not recover ſo much as the Goods Wil IN 
are really worth (if there bs uo Default in him) he ſhall anſwer for no more than he recovers; „ 
＋ and if the Goods are periſhable, and are impaired, without any Default in him, either to preſerve F 1 
5 them, or to ſell them at the full Value, he ſhall not anſwer for the firſt Value, but may give tnat | tif 
Matter in Evidence to diſcharge himſelf ; but if he neglects to fell the Goods at a good Pricey nd l 
: irermards they are taken from him, there the Value of che Goods ſhall be Aſſets in his Hawks. Wii 
8 6 Mod. 181. ruled on Evidence by Het Oh. C i 
5 . 
; # But debts due tohe Teſtator, whether by Bond, 8 Judgment, *Page417 ! 
or the Arrears of Rent, &c. are not Aſſets till they are recovered by the Exe- Of. NEB 
r; cutor, but only choſes i in Action; yet if Executor releaſes the Debt, he re- Ende, 6s, . 10 
85 leaſes the Action, and is anſwerable to the Value. N 40 
ele Alſo as to Chattels Real, ſuch as an Intereſt for Vears in Pes Of. % N 
| Commons, Fairs, Houſes, Lands, Markets, theſe, though they ga to the Exec. 60. |. |! 
Executor, yet is not the Poſſeſſion in him till he has actually entered; but AND: 

a Leaſe for Years of 'Tithes is deemed to be in the actual Poſſeſſion of the „ 

Executor, becauſe of this there can be no Entry. N 
And as the Executor's Intereſt veſts immediately upon the Death of the Dyer 110. 0 

Teſtator, ſo it hath been always holden, that an Executor or Adwiniftra- 5 Co. 88. 14 

tor may bring Treſpaſs for Goods taken away after the Teſtator's Death, ee TIE 
though before Probate or Adminiftration granted, and that their Intereſt Comb. 4: | Bb 
ſhall have Relation to the Time of his Deceaſe. 8 Ye e 
But the abſolute Property of the Goods muſt have heies veſted in the Salk. 79. 146 
Teftator ſo as to intitle the Executors, or to meke them Aﬀers i in cheir 3 * | N 
Hands; and therefore if the Teftator takes a Bond for another in Truſt, 2% T N 
and dies, this is not Aſſets in the Hands of his Executor; ſo if the Obligee Te. M 
aſſigns over a Bond, and (5) covenants nut to revoke, and dics, chat n Goods te- 11 

not Aﬀets in the Hands of the Executor of the Obligee. main racy: are 1 

notwit L n 
landing a fraudulent Bill of Sale of them. Cro, Eliz. 405. 1 as to Creditors ſee or THY E.. . „ 
3. U ante 411, 412. ] | 77) 
bo ben nh Victories N thin he had ris fs PE mains, Vat vital Cr. Wiz. e 

Coods diſtrained and impounded ; and it was adjudged, thar they were #3. WE 

wt Aſſets to charge him. 1 600 

The Teſtator pawned his Goods, and the Executor tw chown Keilw. * „ 

vith his own Money, and retained them till he was ſatisſied; and it was = . 

judged, That he might retain them, the Property NE altered 5 Fay- 7 i i 

nent to the Value, and that they were not Aﬀets. | 6 9 

2. How fas Debts due to the Teſtator are Aſſets. ' j „ 

| 1 4 

All Debts due to the Teſtator, whether by 8 Statute, Recog- Of. of il ; 

once, Mortgage, Bond, Oc. are Aﬀets, but the Executor is not to Exec. 65. } 4 

gs währ rl * has e the ET: es HS . 1 

| Owen 36. 4 | 

; 164 

: / iy 

4 
, N 

5 [HEE 

. [i 


SUPER" ernennt, 


o | "Saif the Executor, in Right of che Teſtator, recovers ach (a) Da. 
Ra l mages for any Treſpaſs t done to the Goods of the Teſtator, or for the 
— bt. Breach of any 00 Covenant or Contract made with the Teſtator; all 
90. ſuch Damages thus recovered ſhall Aﬀets in the Hands of the Exe- 


60 So Mo- cutor. 1 | 7: 459 
een nee 1 3 
20 b Hin, by, Decree, in a Court of Equity, mall be Allet. "Moor 858. Brownl. 76. 2 Chen. 
Ca. 152. (67 Though the Covenant ſounded in the Realty, as ſor not affuring of Lands, U. 
| n 1 ife· time, the Executor Gall have the Action. Off. of 


ns 41 


Faoet if it was broken in the Teſtator's 1 
JJ 7 
7 | $6 1 + See 4 E. 3.6. 1- Pf. 439. e ee 
off. ef o if the Executor, in Right of the Teſtator, is intitled to a Writ of 
Exec. 71. Error, Attaint, Deceit, Audita Querela, Identitate nominis, whatſoever is re- 
gained by any of theſe Ways, as unduly loſt by the Teſtator, ſhall be 
But though Debts, &c. due to the Teſtator, are not Aſſets til re. 
xecutor gives (e) a Releaſe or Acquittance for any 


ob. 66. 
charged in the fame Manner as if he had received 


Godb. 29. covered, yet if the E 
Agr ÞÞÞ. Gek Debt, he ſhall be 
43. * the Money- TD” h 
1 Com. Dig, 257» 254. 1 Wood's Conv. 149. (-) Where an Executor loſt a Bond due to the 

Teſtator, and Creditor having recovered Judgment againſt him, the Queſtion came to be in Equity, 

; the Debt to the Teſtator's Eſtate; and it being 


Whether the Executor Was obl.ged to make good 
urged, that the Loſs of the Bond was not à Loſs of the Debt, becauſe the ſame till ſubſiſted, and 
might be recovered. in Equity, and that it would be hard in this Caſe to charge the Executor, when in 
Truth the Obligor was alvent; the Court directed the Executor to proſecute a Suit againſt tho 
Obligor, and reſpited the Judgment obtained by the Teſtator's Creditor in the mean Time. 2 Vern. 
page 18 * Soif the Executor ſubmits to Arbitration, the Debts or Damages 
off. of./ which he is intitled to in Right of his Teſtator, and the Arbitrator au ard 
| ren A Releaſe or Diſcharge thereof, this being his own voluntary Act 
3: 51. charge him in the ſame Manner as if he had received the Money. | 
Vent. 1X1. I the Plaintiff as Executor, and the Defendant ſubmit all Controver- 
Horſas and ſies relating to the Teſtator's Eſtate to Arbitration, 
ugs. award, that the Defendant ſhall pay the Executor zool. and there 15 Cul- 
Lowes: tom of foreign Attachments in London, that if a Suit be commenced againſt 
716, 7 Ib. the Executor of any Perſon, any Debt, which was to the Le! 
741.8. C. . mortis ſuæ, might be attached; I yet this 300ʃ. although it be 
„ if Aſlets, and charge the Executor, ſhall not be within the Cuſtom ; 


t | 
Uivis Law? for it was not the Teſtator's at the Time of his Death, and all Cuſtoms are 


the Cuſtom was good, Creditors Foulc be their on Carvers, and fimple Costract Creditors micht 
be paid, When Epecialty and Judgment Creditors would loſe their Debts. Vide Fiſter. _ Adminiire- 
trix, v. Lane and others, in C. F. 13 Geo. 3. 3 %%%—ͤ;ꝛͤ 
3. What ſball be deemed the Teſtator's Perfonal Eſtate, and therein what 
Thing ſball go to the Heir, and. not to the Feen 
Off. of The more general Diviſion of the Teſtator's Eſtate is into Chattels Real 
Exec. 53- "and Perſonal, or Things immoveable and moveable, according to the 
ein woreable Goods are again divided inte Things animate 
Dyer 283. and inanimate ; of the firſt are all the Teſtator's Horſes, Cow» Sheep» 
Fouls, Gc, which clearly mag, the Executor; ; 
are all the Teſtator's Money, Houſhold-ſtuff, Implements and 


Utenſils, 
Hay 


The inanimate Things 
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; what 


g Real 
'0 the 
nimate 
Sheep» 
Thing 
tenfils, 


Hay 
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e Real, ales üimmontable, are ſack:avare annexed. 40 and ON. N 1 5 
favour: of the Freehold and Inheritance, ſuch as an Intereſt, for Near in n, 


Houſes, Lands, Advoibſdny,/Commons,/Faizs, Markets, the; Intereſt in a — of 


wy 
120. 5 


Ward, in an Eſtate by Statute Staple, Merchant; or Elægit, and wee e 


and theſe alſo regularlygo to che „Blecatem ( i h M e pbivih Woite , 


But here ãt vill be meveſſary to inquiir more partienlarly inta'nbe,Najare: n 


of thoſe Things, which, from the different Rules of Law that gave the ä 
Real and Perſonal Property, will make ſome rs belong to the Heir. 


and others to the Executor. 47 nd eee 
If the King by an Attainder © "> os is . to the Annum diem & Olf. hee. 
1, which is a Poe of taking tlie Profits of the Offender's Lands for 84. 
a Year; and alſo of committing Waſte in Houſes andicutting: down: Free, N 
and lie grants this ad a Man and his Heirs; N Hall 80 to e u Bug 
of the ee is hut a (4) Chatte. 2 ee eee) Og, 2 f 


od f 15% aottatovgineD id 0 bing 3d 0 ian, peb 


leſſed af a Term for v ears, de viſes it to another and his Heirs, or Heirs 2 of his Body; 7 5 — 


ing! 5 a en, ſhall 52 * by Wes 
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ork... er 47s | e. * 3 51 ot 34%; Fr 
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80 if a Many poſſeſſec of a Tim for Me! Hundeed- Venn, kk e 101, 
Leaſe for fifty Years, reſerving Rent to him and his Heis, this neee . 
termines upon his Death, for tlie Heir cannot have it, beck ſe he capnot k 
ſucceed in the Eſtate, being a Chattel Intereſt, to which che Revs, if i 
continues after the Life of the Leſſor, muſt belonis, and the Exccutors Fr 1 — 2 
cannot t have; 1 ity hecauſe Veen 05 Wenn to N it to:them, | ( 3 £3 

„ I 000 Years” 


25 4% Kir 


leaſes for fey. * N ws Rent vp 9 85 pi re 3 during. hs T, Ta, the E-gecytar ſhall have 


the Rent after the Death o he Lk tor ; for bere the Rent is made to continue during the Tem. 
Vent, 161,—50 i it A. grants. a Rent-charge to B. for forty Years, With a Clauſe of Diſtreſs to B. 
:nd his Heirs; 2 the Tera; the Executor of B. may diſtrain for it during the Tom, for the 
Diſtreſs is expreſsly iven during the Term, and therefore muſt belangt the Eecutor, Who has a 
Right to >the] Rentecharge, wid eee en Elis. 644. e and . e 
| r Ot iou%9; 5 71 91 5s 1 RAP erty oe * 10 YL 
"M If a Peron were Guardian in „Chiealry or „ Koight's Service, _ dvd, e 
the Ward went to the Exeontor : for this being an Iutereſt by Reaſon of Te- e 5 
nure did not determine by the! Gnardian's Drath, and therefore. went as a 3 wt W - 
Chattel to the Bxecutos; but if a Quurdiun in (2) Sacage died, tlie Ward dia 
went neither to the Heir nor Executor; but if the Infant e! the Age Tl . 
of Fourteen, he ws allowech to chuſe hie Guardian; and if under, the e That © 4 > 
of Kin, to whom the Inheritance could 3 was e he! e N Gundian- 


N HT? 1 N But cher. 11 it 1 4 Die perſus,.. 
int to Statute 1 Car, 2. c, 24, cannot ve.aligard, thal t to ee ur Aab. | 
ae beings Fee ah Wund 180 ny nh ai 125 "gn! * 1 N 


Tf a Perla WO the 1255 F to a . aud dies plea derb 
it becomes void; this, an a Ai 22 $9.40 the Freren, and not to A e e 
t 3 9 P Y pI 
if, there. be een in Tail, 13 105 oh Gare appens to. become vacunt 5 . b 
in his Life-time, > $90 dies be: harh preſeuted. his Facevtor, and mn hy” 
vat, ihe Iſſue in! Tail, ſhall 1 to thig Turn. 
But; where the Caſe was, that a 'Parſon,, 0 
tms ee ee him wy. his Heirs, and ted; Har has t 
Queſtion was, Whether the Kxegutors of the N ar the 


preſent ; and; it was reſolr.d, the t the Heir mould cm BY 15 "the © 4 
: | Exccutors, ” PI Ot 5 | 
: 1 RD 5 wo % t nee 1110} nr e 
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_ 1TermRep. Words granted to 4. and his Executors, _. 


+ AD MIN FSTRA TORS 


 £XPCUTORS a 

Pxecytorsy and that it ſhould deſcen@to the Heir, and be couſolidated to 

here a the Fee, by the ſame Reaſon that it may be (a) deviſed over; for where 
who the Lew, makes a Divigon' of an Eſlate, it is either in Grants, ut rer 


| had the in⸗- bor eiſe in Favour to ancient Rights, as Where one Jointenant 


the pg tots deviſes," the Deviſe is void, and the Survivorſhip ſhall hold Place, inotwith- 
ſon deviſed ſtanding the Deviſe : and if in this Caſe there muſt be a Conſtruction to 
the Ad vo- divide the Eſtate, it ought to be in Favour of the Heir, it being no 


fon in Fee, Injury to che Executors; for the Church being void, it is not Allets in 
1 Strang their Hands. . i 11 SH" ( 00 FT FE: 2 7556.58 N 425 


iS 8 8 
N We, {$8 * A468 Fe > +44 ; a 


2 * 1 
F 


ex; and it ; 1 
and Harris. | 7 7 


Was ſolv- IRE wats» I hue „ r > vo * |. Ft tg K ke 
eg, that the Deviſce ſhould have the next Avoidance. Cro. Jac. 371. Pinthon 


43 © 


Co. Lit. 47. If a Man feiſed in Fee makes a Giſt in Tail, Leaſe for Liſe or Years, 


5 reſerving Rent, this Rent, as incident to the Reverſion, ſhall go to the 
e, Abr. Heir, and not to the Executor; for ſince, during the Continuance of the 
und, particular Eſtate, the Reverſioner loſes the Profits. of the Land, the Rent 


369. | ought to be paid to him as a Compenſation for the Loſs, 
Hard. F348 #0205 SRP ne 7 : Te TE Pg; „ 


Therefore if 4. covenants and grants with B. that he ſhall hare and 


| Cro. Car. enjoy Black-acre for fix Years, and N. covenants to pay to A. his Heirs, Exe. 


_ cutors and Adminiftrators, an annual Rent during the Term; this, being 
a good Reſervation of a Rent, ſhall, upon the Death of A. be paid to his 


M. ; 
— Heir, who has the Reverſion as a Retribution for the Profits of the Land, 


Touch. 2 70. which he cannot enjoy during the Term; and the Executors of A. fhall 
Doug. 27. neyer have any Thing by Virtue of the Covenant, though it is in expreſs 
735. 5 ; a 45 | : 4 

Co..Lit... So if A. being ſciſed in Fee, makes a Leaſe, reſerving Rent to him and 


. 


47-3. his Executors and Aﬀigns, and dies, this Rent is determined; for the Exe- 


2 Bol. Abr. cntors cannot have it, being Strangers to the Reverſion, which is an Inhe- 


60. ritance, and therefore, being never to enjoy the Profits of the Land after 


n N „ | ; 1 * o » 
: the Expiration of the Term, can never have a Right to a Retribution or 


5 wal Compenſation for them. + © 37 5 
Latch gg, But if a Man ſeiſed in Fee makes a Leaſe for Years, reſerving Rent to 


| Too. Swy him and his Aſſigns during the Term, this Reſervation ſhall not determine 


1 by the Death of the Leſſor, but the Rent ſhall go to his Heir 1 for tho! 
461. 8. C. ill there be no Mention of the Heirs in the Reſervation, yet there are Words 
reported to that evidently declare the Intention of the Leſſor, that the Payment of the 
the contra · Rent ſhall be of equal Duration with the Leaſe, the Leſſor having expreſsly 
3 Tk provided, that-it ſhall be r during the Term, and conſequently the Rent 
8. C. ** mult be carried over to the Heir, who comes into ® the Inheritance after 
and admit- the Death of the Leſſor, and would have ſueceeded in the Paſſeſſion of the 
ted to be Eſtate, if no Leaſe had been made; and if the Leſſor affigns over his 
Law, Reverſion, the Aſſignee ſhall have the Rent as incident to it, becauſe the 
N Rent is to continue during the Term, and therefore muſt follow the Re- 
e b Fab, Lock the Leſſor made no particular Diſpoſition of it ſeparate from 
the Leſſor 5 So if a Leaſe be made for Vears, reſerving Rent during the Term to the 
(6) Sacheves Leſſor, his Executors and Aſſigns; this, by a late (5) Reſolution, ſhall not 
rl and Fro- determine upon the Death of the Leſſor, but ſhall go to the Heir, becauſe 
32 the Reſervation being to the Leſſor and his Aſſigns, during the Term (for 
161. 763. the Words, Executors and Adminiſtrators,” are void, the Leſſor having 
2 Saund. the Inheritance) ſuch expreſs Words evidently diſcover the Intent of the 
36% Contract, and that the Leſſee agreed and bound himſelf to the Payment of 


— Xe pp {14} 1h 1 Eis 
fore the Caſe in Cro. Elia 275. Richmond ant Butcher to the contrary is not Law, & Wien 


1483 
$42 : 


DORS A ADMINISTRATORS; 


| Baz thigh Rey as ineident to the Reverſion, ſhall go there with, and Godolph. | 
be payable to the Heir, yet the Arrearages, which incurred and became On p I, 
payable in the Life-time of the Teſtator, ſhall geo to the Exocutor as Fart von e 
of his Perſonal Eſtate. „ 
But if a Leaſe be ads, ol hn "Rint: at Michaelmaz,. or. Pros Days 10 Co. 127; 
after, if the Rent is not-paid-at: Michaclimas, and before the ten Days are Oro. Jac... 
expired the Leffor dies, the Heir, i and not- the- Executor, ſhall have the z09- . 
Rent; for though it was in the Hection of the Leſſee to pay the Rent ods 
Micbuelmar, yet the ten Days after are the true legal Term, ſo that the Rent * pl. 
was not legally due before that Time, and therefore no Chattel ; ſo if the 1012 
Leſſor dies on the Day on which the Rent is to be paid after Sun - ſet, and Yelv. * 
before Mid- night, the Heir, and not the Executor ſhall have the Rent; for I 
it is not due till the utmoſt Limit of the Day, which ends not till twelve. 
o'Clock, though the Time for: en it for RE e e by a conveni- 
ent Time before the Sun ſets. || - fs uh + wut Oro mas 
N ath of 
Tenant for Life, » propotonable Pare of the Rene hl be pid 69th; tene 11 Geo. 2. c. 
I „ : | 


As t to Things fixed to the' Freehold ox Parcel thereof, how they may wks 
Chattels and go to the Executor, or are to be conſidered as Part * the In- 
heritance, and to deſcend to the Heir, it is neceſſary to obſerve, 
That though the Thing be a Chattel in itſelf, yet if it cannot be removed Rol. Abr. 
or ſevered without Prejudice to the Inkeritance; there it ſhall deſcend and 919- 
belong to the Heir, and not to the Executor. Ol oa. 
As if a Man ereQs a Furnace in the Middle of a Floor; chk it doth © 
not depend upon any Wall; yet it goes to the Heir with the Land, and 21 H. 7.26, 
not to the Execator as a Chattel, for it is to be eſteemed 2 Parcel of the ig 1 88. 
Houſe, there 78 on Purpoſe by pe Ancelior, to as 215 Law ;;\ . 
(6) But if a 
would carry it. . | „ 
Who hath a 
intereſt in b Thy wx. Oh hr i Benefit of his own. 
Trade, he may diſunite during the Continnance of that Intereſt, if it may be done without any De- 
iruion or Diſadvantage to the Freehold; and therefore if a Dyer, being a Termor for Years, erects 
a Purnace in the Middle of the Flor, not affixed to any Wall, he may take it down during his 
Term, becauſe ſuch Trader eres for the Uſe of his Trade, and is Owner both of the Floor and the 
Furnace, and it may be diſunited and altered without Prejudice to the Landlord, 20 H. . 13. 
21 H. 7. 27. Owen 70, 71. But if he. doth not take it down during the Term, it gocs to him 
in Reverſion, bechuſe he is 5 maſter of both thoſe Things that are to receive Alteration. 21H. 7. . 
* Oven 7. Off. of Se $2. 


& 4 p : ? 9 * J 
= 2 5 * — of ” * 
88 4 75 % 
A * 10 1 ' 4 1 1 


The ſame Law of MAC 12. hat 61 Pi or e Patcs, Off, of Exec. 
Poſts, Rails, Windows, whether of Glaſs, or otherwiſe, Benches, Wain- 62. 
ſcota, Doors, Locks, Keys, Milſtones, Anvils, Dc. for theſe being fixed? 58. 63.64. 
to the Freehold are not Chattels, but Parcel of the Frechald. 
And though Pictures and Looking: glaſſes are elleemed Part of the Per- abe 421 
ſonal Eſtate, yet if they are put up inſtead of Wainſcot, or where other- z Vern. 308. 
* wiſe Wainſcot would have been put, they ſhall go to the Heir; for the ſo ruled in [i 
Houſe ought not to come to the Heir maimed and disfigured. _ an mn Ws 
As to the Timber Trees, they originally belong to the Soil by Right of Off of Exec, bit | 
Acceſſion ; yet if a Man ſells the Timber Trees on his Soil, the Executor 60, 
d the Ven or ſhall have them; and not his Heir; fo ir a Man ſells his 
Land reſerving the Timber Trees, t toe remain by particular Contract as a 
Chattel in him, dillinc from the Soil, and ſhall go to his Executors. Mow 
And as the Trees, unleſs ſevered, belong to the Heir, ſo does the Fruit dene. 
which they bear, as Apples, Pears, e. belong to the Heir; alſo Graſs 59- 
growing, though - to be mowed down for lay, ſhall, with * Land, odolph. _, 
deſcend to the 0 fo 


8. . 1 
ut | T1 But 


EXECUTORS | ans R's: 


Of ofExcc: But Corn; though gvb „as alſo every 1 elſe eee WN 
3% is produced annually by FR and Cultivation, fhall go. OO Ee, 


= and not to the Heir, as Hope, Saffron, Hemp, Gr. 
„off. of Exec, Alſo if an Inheritor of Tithes dies after the Tithes are ber eu they ” 
66 to his Executor, and not to his Heir. 


Of. of Exec. But though the Fhings which eee and Cxitivation oh. are: 
62, * of annual Freduce, regularly belong to the Executor; yet Roots uf all 
Kinds, ſueh as Farſnips, Turnipa, Skerrets, c. belong to the Heir, for 
ttzheſe cannot be come at without digging W Eatth, which 55 

eo 25h: be a'Spoil and Injury to the Inheritance. / 7 ol ls viieeo! 3 


; ati And therefore the Office of Executor ſays, that the'Executor me "a 
63. himſeif with thoſe Things whoſe Fruit is above Groind, ſuch as Melons of 


all Kinds; but as for Artichokes, tho? the Fruit be above the G EHñw yet 
ng thinks that they have not ſuch * 1 and e w ſhould 


it to the Heir. 


Co. l. * If a Man hath+Fiſh-in his Pond, and they eee for 
1 are confidered as the Profits thereof, and therefore deſcend with the = 


Sieb. 403. to the Heir. 
Ce.Lit. 8 - But if a Manrhas Fiſh in his Alok Net, they go to the Executor, 


ing of them. eile Fi 469-4 $4 


ON of Face. 1 Doves in a Pi er onde wy toget r with the Houſe, 8 5 


8 s « the Heir; but the young ones, that are mob ** e . dale 10 
f the Executor. 

OF. of Exee.* 80 Deer, Conĩes, bes fünte cr Partridges, if N or kept ave i in any 

* Room, Cage, or like Receptable, as. Pheaſants and Paxtridges, ofzen are, 


han go to the Executor z\fo Hawks oooh ſhall, as Chaticls Perfoual, 


go to the Executor. 


401 An. As to Charters and Writings n. n 


| gba they follow the Intereft of the Land, and belong to the Heir; but as to 


. 


dels or 2 75 belong to the Exeomtor:.” 


7 2 4 
Ae ; #38 : a - 8 52 + 
: 5 * $3 : >» ? 2 oF + 4 4 1 by 
: 


7 1 13 : "OP 2 
e nw 6 y 1 — NETS "Is 5 mA 


| + Wh Things fall go w the Wite of the De and wot tothe 


Executor. . wr To 


2 4 f 8 45 ; 
W + . * TIL 7 3 #94 -3 ; : bo + "Ft 845, FW 


Doct. & The Law oo upon Huſpand and Wife as one Perſon, and . 


Sul. will net regulatlx allow the Wife to have apy Property. feparate and dil- 
Hen ence all the Personal Efftate, as 7 23 


Ex cap: tine from the l nſband. 
Sn 387," Goods, &c. which were he Wife's, and in her actual Pofſeffion 


Sid. 111. Marriage, are actually reſted in the Huſband; fo chat of 'thefe he may 


ake ang Diſpoſition in his Life-time, nb her Conſent, or ma by 

- Wi a deviſe them, and ſhall, without any ſuch Diſpoſition, go to the Exc- 

* * cutors or Adminiſtrators of the Huſbaud, and not to the Wife, though 
i mar forvive him. 

But Chattels Real, ſuch as Leafes tal Years, Eftates by Statute Mer- 

Cot 46: chant, Staple, Elegit, Ge. though of theſe he may alone ſe, forfeit, 


Bol A or R yet oe ee 


ee eee reſerving Rent, the Rent hal 
II e by 

right have any Part of it. Poph. 5, 97. Co. Lit. 300 8 Co. 

Bs ang R 


71 Of 
* * 


fo or they are ee from the Soil, and 1 may be committed i in Steal- c 


thoſe Deeds and Writings which . to gr fo acts Goods, 2225 | 


Drſpofiton 


Sr EFT In ee een 2d « 7 
| , 97 "© MES 7 af 


«f ty 


So of Choſer in Adion, as Debts due to the J 
though theſe are likewiſe ſo far veſted in the Huſband, that during the 3Mod. 186. 


| br oi. between Things of Ornament and mere (a) Neceſſity, and as Cro. Car: | 


_ firſt happen; the Widow marrying again, it was held by ig. {ng Jon. 333. - 


other Way of determining what ought to be accounted the Wife's Parg. Huſband 
pbernalia, or Matters of Ornament or Neceſſity, but by the Diſcretion 


ec 
l 
* 
* 
e- 
gh 


- conſiderable Value; ſhe, as to all, except a Chain and Bracelets, not exceeding the Value of x60/, 


EXECUTORS A ADMINISTRATORS. 


of chem in his Life-time, they ſurvive to 
Executors of the Huſband, 4-57 


"E * dg * 1 * ps 5 Fg 8 7 
i 2 I FEI, . © SEE» 3 


Wife by Obligation, Qc. Co. Lit. 351. 


Coverture he may reduce them into Poſſeſſion; yet if he dies before any 
Alteration made by him, they belong to the Wife, and not to the Executor 
of ine Huſband. . ond , e e VTV 
As to the Wife's Paraphernalia, which ſurvive to her, and go not to the ee 
Executors of the Huſband; theſe by the Civil Law are defined Bona ee 403. 


„ 


lute Property, that ſhe mien diſpoſe of them in Vita Mariti invito 7 Eſpin. 
| d deviſe them by Will from her, nor were 1 Brown. 
they liable to his Dehts or Legacies. | | i ee 
But herein our Law differs, and prohibits the Wife from making any Rol. Abr. 
Diſpoſition of them in the Life-time of the Huſband; alſo our Law diſ- gz. 


to Matters of Ornament, ſubjects them to the Huſband's Debts, and even 791 Pr 
PP 

e PPT ͤ AAA 
Wife a Piece of Cloth to make her a Garment and dies; although it is not made up in the Life - time 
of the Huſband yet the Wife ſhall have it, and not the Executor of the Huſband, becauſe it was 
delivered to her for this Purpoſe: but againſt a Creditor of her Huſband, 'ſhe ſhall. not have more 
Apparel than is convenient for her. Rol. Abr. 911. Harwell and Harwell, | + 1 


And therefore where the Daughter of an Fatl, who was married tn Bir Cre. One, +, 
John Davies (the King's Serjeant at Law), uſually wore a Diamond Chain, 343- | 
alue 3700. and Sir John deviſed the Uſe of his Jewels to his Wife, dur- meals 1 


ing her Widowhood, ſhe giving Security to leave the ſame to his #7. 


* 


Daughter, at the Day of her Death or ſecond Marriage, which ſhould Due. 


againſt Two, that theſe being Matters of Ornament, the Huſband had a and Rol. 
Power of diſpoſing of them by Will, and conſequently that the Limita- Abr. 91 T. 


a | 8.06 
tion annexed to them in the preſent Caſe was good; but they ſeemed to a Vide" 


admit, that if the Huſhand had made no Diſpoſition of them, and there 15.6, 


had been no (a) Creditors of the Huſband, that they ſhould have be- 8. C. cited, 
longed to the Wife ; but the other two Judges held, that there was no Where che 


deviſed the. 
. a . eie 
of the Judges; and that if theſe were Things ſuitable to her Degree and el | 
to the Wife for Life, the Remainder to his Son; and the Wife made no Election to claim them as 
her Paraphernalia, and held that her Adminiſtrator cannot make this Claim; and there ſaid, that 
although where the Huſband dies Inteſtate, or without diſpoſing of the Wife's Jewels by Will, the. 
Wife may c. aim them if there are no Creditors, yet ſhe cannot againſt' a Diſpoſition of them by 
Will by her Huſband. (a) As in Trover againſt the Viſcounteſs of Binden, for ſeveral Jewels. of 
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pended tl ene ends to that ſhe pleaded, that ſhe was the Wife of Viſcount Bindun, and 
that ſhe uſually wore: thoſe Jewels as Ornaments, of her Body; and averred, that the Executord 
Lad Aﬀets to ſatisfy his Funeral, and all his. Debts and Legacies, beſides theſe Jewels; and on De» 
murrer | ſhe had Judgment. Moor 213. pl. 354. 2 Leon. 166. 8. C.- Where the Wife's Para» 
fhernalia being Superfluities and Ornaments were in Equity held liable to the Huſband's Debts, vide 
Preced, Chan. 295-6. 4 good Caſe———But where the Wife's Jewels and Plate being bought * 


£ 4 8 : b E 4 4 : : 5 A 5 
3 * — 1 Ms : - 2 "4 F _—_— ** 1 4 1 1 


— ” — 


- | Bu. If ſuch ſpecial Matter might not be iven in Evidence on the cral Iſſue, and if ſuch 
Plea would not be bad on ſpecial Demurrer aſfigning for Cauſe that the Plea amounted only to the 


- 


YFeneral Iſſue ? 


page 423 
her own 


Pin-mo 7 N . )yJJJ%0/%³ðb bn 6 . 5 
| N75 / Et EFT Ut hoes $9” SDL} WY BI AR EE AY Oo 
and the Value not amounting to more than go. which was eſteemed but little in reſpect of the 


- % he hi . | * 0 11 * h f- her P 4 "© | x 5 OE | 
18 r by his Will, that this bars her of Paraphernalia. 


; 


Buy Law the very naming an Executor is a Diſpoſition to him of all the 
Teſtator's Perſonal Eſtate ; for he comes in Loco Teftatoris, and is charge- 
-_ able with his Debts and Legacies as far as he has Aſſets; and therefore, 
the Law gives him the whole Perſonal Eſtate ; the Surplus of which, after 
he has executed his Truſt: by Payment of Debts and Legacies, belongs to 
__*, himſelf, as a Recompence for his Labour and Trouble. - 
Vern. 473. But though the Executor be intitled to the Surplus of the Perſonal 
ern. 676. Eſtate undiſpoſed of, yet if there be any Fraud in obtaining the Executor- 
Abr. Ed. ſhip, or if it appears manifeſtly to have been the Intention of the Teſta- 
5 95 tor, that the Executor ſhould. not have the Surplus to his own Uſe, a 
(%) But if Court of (a) Equity may decree ſuch Executor a Truſtee for the next of 
the Eccleſi- Kin to the Teſtator, and that the Surplus ſhall go according to the Statute 
aſticll of 'Difſtributions. vB. 3 PAT RB 0 LABS EE ITO ITT 46 
about to „ „ FFVVùVL̃ : 8 15 
compel an Executor to diſtribute the Refidue of the Perſonal Eſtate, a Prohibition will be granted; 
for they have no Juriſdiction to compel a Diſtribution amongſt the next of Kin, but whcre the 
Party dies inteſtate. 5 Mod: 447 Petit and Smith, See Comyns 3, pl. 3. Ld. Raym. 86. 
Comb. 378. Will. Rep. 7. pl. 2. „ e ET Ons 


4. 


| 1 785 f 

Vern. 473. And this it is faid was firft done in the Caſe of Forſter and Munt, where 
oO na the Teſtator deviſed particular Legacies to his Children and Grandchil- 
e e dren, and 100. a- piece to A. and B. whom he made Executors, for their 
1687, (5) Care and Pains; the Surplus of the Perſonal Eſtate, being 5000“. and 
fer Lord upwards, the Queſtion was, Whether the Surplus ſhould be a Truſt for 
Chancellor the Children, or go to the Executors; and it was decreed a Truſt for the 
8. C. cited, and faid to have been affirmed in the Houſe of Lords. (6) 2 Vern. 676. 8. C. 
cited, that the Words Care and Pains implied a Truſt for the Children,  _ | | 
For which Since this there have been ſeveral Caſes, where from the Intention of the 
vide 2 Vern. Teſtator, in making Strangers Executors, and giving them Legacies, they 
12 9 have been decreed Truftees for the next of Kin, and compelled to make 
» 27% Diſtribution accordingly. e Wai 
Abr. Eq. Ag where 4. devi x4 Lands to be ſold for Payment of his Debts, and 
244-5. willi, that the Surplus ſhould be deemed Part of his Perſonal Effate, and 
Hil. 2697. go to bis Executors ; and gives to his Executors 100. a- piece as a Legacy 3 
Lord Brite and the Queſtion was, er the Executors ſhould have the Surplus 
and Hunger to their own Uſe, or ſhould diſtribute according to the Statute of Diſtri- 
Wi Rey. butions. For the Executors it was inſiſted, that the Surplus ſhould be 
1964. Part of his Perſonal Eſtate, and go to them; and that he meant it them 
| in their own Uſe; and his giving them a Legacy of 100l. a- piece 
Cannot alter the Caſe; for the-. Surplus perhaps might be nothing; bo 
e e | 2 | 7 55 3 iBrefor 
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| therefore he gave them the 100l. that they might at all Events be ſure of 
ſomething, and not to exclude them from the Benefit of the Surplus; and 

| this being a Deviſe of the Surplus, after Debts - agd” Legacies' paid, 

' Debts and Legacies are paid. On the other Side it was ſaid, that the 


and go to his Executors, were only intended to exclude the Heir, who elſe 


and decreed accordingly, and affirmed in Parliament. 
Teſtator; ſo ſuch Intention muſt appear exceeding plain; [otherwiſe the 245- 


Books to A. (except ten Books, ſuch as his Wife ſhould chooſe ; as Plays, 
Romances, Sermons, but not Law Books) and made her Executrix; and it pre. Ch. 


to Diſtribution 3 and my Lord Keeper decreed the Surplus to the Wife, 2 
alſo for that in this Caſe nothing is deviſed to the Wife but what was her 

own before; and as ſhe was Executrix to her former Huſband; but prin- 
cipally becauſe, where a Wife is made Executrix, it is to be preſumed the 

was not made ſo to have barely an Office of Trouble, but of Benefit to 

take the Surplus. 5 8 d 


his Wife for Life, and after her Death to the Child ſhe was then enfeint with; 245. 


and the other two-thirds to other Perſons, and made his Wife Executrix 


1, Whether the Deviſe to the Wife of one - third Part of the Term was 


his Relations; and amongſt the Reſt gives the Plaintiff his Siſter about 3\<9-736- 
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cannot be a Truſt in them; for then all their Fruſt is performed when *Page 424 
Words in the Will, that che Surphes - ſhould be Part of his Perſmnal Eflate, 


would have it; and not to give any great. Intereſt io his Executors than they 
avould have had otherwiſe ; and of this Opinion was my Lord Chancellor, 


But as this Conſtruction has been made purely on the Intention of the Abr. Eq. 


Rule of Law is to take Place; as where a Man deviſed his Library of — 
Rogers. 


was held that ſhe ſhould not by this Deviſe be excluded from the Benefit of 231. 
the Surplus of the Perſonal Eſtate. £50 EW, 2 5 1 N „ Fi | 
80 where A. was Executrix to B. her former Huſband, and after 2Vern.675. 
married C. who by his Will in 1686 deviſed to his Wife the Plate and Hill. 1711. 
Goods ſhe brought him in Marriage, and two Silver Salvers in Lieu of e g 
Plate that had been exchanged away, and made her Executrix and died, a REIN 
leaving a Daughter by a former Wife, and his Wife enſeint of a Daughter; | 140 600 
and there being no Deviſe of the Surplus of the Perſonal Eſtate, the Queſ- 1 
tion was, Whether ſhe ſhould take it as Executrix to her own Uſe, or liable 


as well for that this Will was made before the Caſe of Feller and Munt, as 


So where A. poſſeſſed of a long Term for Years; by Will deviſed it to Abr. Eq. 


and if ſuch Child died before it came to twenty - one, then he deviſed one e 
third Part of the ſaid Term to his Wife, her Executors and Adminiſtrators Jg ant. 
of his Will, and died; and a Bill was brought againſt her by the next of 
Kin to the Teſtator, to have an Account aud Diſtribution of the Surplus of 
his Perſonal Eſtate, not deviſed by the Will; and two Queſtions were made, 


good, becauſe it happened ſhe was not then enſernt at all, and ſo the Con- 
tingency upon which the Deviſe to her was to take Place never happened; 
the other Queſtion was, whether this Term, being Part of the Perſonal 
Eſtate, and expreſsly deviſed to her for Life, with ſuch other [contingent 
Intereſt on the Death of the ſuppoſed enſcint Child before twenty- ones 
ſhould ſhut her out from the Surplus of the Perſonal Eſtate, which belongs 

to her as Executrix; and ſo the Surplus go in a Courſe of Adminiſtration 
te be diſtributed among the next of Kin. As to the firſt Point, my Lord 
Keeper delivered his Opinion, that though the Wife was not an/eint at the 
Time of the Will, yet the Deviſe to her of ſuch third Part of the Term 
was good; and as to the other Point, diſmiſſed the Plaintiff's Bill, and ſo 
let in the Executrix to the Surplus of che Perſonal Eſlate, notwithikandiag 
the Deviſe to her of Part as aforeſade. | 
80 where the Teſtator, being poſſeſſed of a Perſonal Eftate to the 11, 1776. 
Value of about 20000, and being taken ill, makes his Will in Writing Butcher 
the very Day before his Death; and thereby deviſes ſeveral Legacies to aud Searls, 


Eq. 
1c. 246. 8. ©. 
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Gild. Rep. oo. and gives 7014. to Mr., Searle and his Wife, and their four Chil. 
1 dren, to buy them Mourning; and gives to his dear and moſt eſteemed 
0 Friend Mrs. Sarah Searle (one of the Daughters of Mr. Searle, to whom 
, be had made bis Addreſſes in Way of Marriage) gol. and gives his 
Page 425 * Horſe and Furniture to one of hes eee by his Chriſtian Name and 
Saurname; and his Clothes to be. diſpoſed. of by his Executors; and then 
concludes, as to the 700/. I am intitled to in the South-Sea Company, and 
the Reſt of my Perſonal Eflate, I will that the fame ſhall be ſold for 
the Payment of my Debts. and Legacies; and I make Mr. John and Mr. 
| Thomas Searle my Executors, and dies: The Executors were, two. of the 
Children of Mr. Searle, and intitled to their Proportion of the 500. deviſed 
for Mourning; and one of them to the Horſe and Furniture; but were no 
ways related to the Teſtator. The Surplus of the Perſonal Eſtate came to 
| about 6004. and the Bill was brought againſt the Executors to have an Ac. 
..... count thereof, and that it might be paid to the Plaintiff, whoſe Wife was 
the only Siſter and next of Kin to the Teſtator; and for the Plaintiff it 
was inliſted, that the Executors were mere Strangers, no ways related to 
the Teſtator,;: and that they had particular Legacies left them for Mourn- 
ing out of the 7ol. and one of them had a Horſe and Furniture expreſsly 
Adeceviſed to him, and therefore it was not reaſonable that they ſhould go away 
with the Surplus of the Perſonal Eſtate. - On the other Side it was inſiſted, 
that the Defendants being Executors, they repreſented the Teſtator, that 
they ſtood in his Place, and were intitled to whatever he left undiſpoſed of; 
that this was the ancient Law for many Ages, and therefore the legal Title 
being in them, they ought, not to be defeated of it without a manifeſt In- 
tention of the Teſtator to the contrary ; that there appeared no ſuch Intent 
in the Will, for they are not named either by the Chriſtian Name or Surname, 
or ſo much as by the Name of their Office till the very Cloſe of the Will; 
nay it was in Proof, that the Teſtator did not ſo much as conſider whom 
he ſhould make his Executors till he had diſpoſed of all the Legacies; 
that the giving one of them his Horſe and Furniture was only to exclude 
the other, ho by being Executor with him would have been equally in- 
titled to it, and could not be counted a Legacy to ſhut them out of the Sur- 
plus, ſince it rather regarded the other Executor than the Plaintiff the next 
of Kin; that they had it fully in Proof, that the Teſtator being aſked, 
Whether he would not give his Siſter more? anſwered, he would not; that 
being aſked Who ſhould have the Surplus? he ſaid his Will ſhould ſtand as 
it was, and that he had a very great Regard for the Defendant's Family, and 
was to have married their Siſter; and that theſe Proofs being in Affirmance 
of the Diſpoſition the Law made for the Executors might be read; and 
that ſeveral Reſolutions ſince the Caſe of Fofter and Hunt had pared away 
the Authority of that Caſe ; and therefore prayed that the Bill way be dil- 
miſſed. My Lord Chancellor was clearly of Opinion, that the Proofs being 
in Affirmance of the Diſpoſition ought to be read; and ſaid, that they 
were ſo full as to make an End of this Caſe ; that without a ſtrong and 
violent Implication, the Executors ought not to be defeated of the Refduun ; 
that here was no ſuch Implication in this Will, but rather the contrary; that 
to make Senſe of the laſt Clauſe, it muſt be conſtrued a Deviſe of the South- 
Sea Stock, and the Reſt of the Perſonal Eſtate to his Executors z for it 
immediately follows, and I make Joba and Thomas Searle my Executors; 
which could have no Relation to the Direction for Sale, unleſs by giving 
them the Surplus which ſhould ariſe by Sale; and as there appeared no 
ſtrong or violent Implication to induce any other Conſtruction, he could 
not give into ſo great a Change of the Law, but muſt decree for the Exe 
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And as this Doctrine of making the Executor a Truſtee for the next of *Page4z6 Ci | 


Lin ſubſiſts only by tlie Notions of a Court of Equity, which by Implica- Vide ern. 1 | 
tion, and contrary to the Rules of Law, gives the Raum to the next of 252 Wi 
Kin; ſo the Executor have been admitted by Parol Evidence to W. en 8 5 Wil 
that the Teſtator intended the Ręſduum for them, which has been thou e 4 Po = | 
reaſonable, being only to 528 an ee ann ouſt an Implicatio s of Gotti #1 
from the Rule of. Equity. SITES | | 1 3 pi roqghs Abr. EP Wt 
230. Ft 
8. c. . 2 Vern. 6a, 8 29d the ule of sen and Brown, ee Letter x (6). 310. A 
"As bern one e not 55 Kin. but a . was made tha and had Abr. Eq. © | lf 
contiderable Legacics given him; although it was decreed by Sir Peter 246. F = I 
King, in the Mayor's Gu in ee, of the Teſtator's two Brothers, that —_ ah 109 
the 9 5 — ſhould be diſtributed; yet, upon an Appeal to the Houſe of 3 1 
Peers, that Decree was reverſed, not barely as it ſtood upon the Will, but v1 
that Parol Proof ought to be received in Favour of the Executor's Title bi 
conſiſtent with the Will; and the Proof being full, as to the Teſtator's fre- i 
quent Declarations, that his Executor, though a ee ſhould have the [$i 
Surplus, it was decreed accordingly. of | 0 
80 in the Caſe of Hatton and Hatton, where the Wife was rs Banos Hil 1. 6066, Al 
trix, and a conſiderable Legacy deviſed to her; yet the Proof being ſtrong, 7; | 140 
that the Teſtator intended the Surplus to her own Uſe, the "i * was de- 7. 2 14 
creed e both at the Ralle and in Ck; 15 155 2 Stra. | 
6 10 
Fitzgd £26. 1 
But where A. bein poſſeſſed of a conſiderable Perſonal Eftate, mats: his * 6 Geog 4 
Will, and thereby deriged ſeveral Legacics, but gave none to his Executor ; 5 q „ 
and the Queſtion was, Whether Parol Evidence ought to be admitted, to g 1 
prove that the Teſtator did not intend that the Executor ſhould N the Allee. Wl 
Reſidue of his Perſonal Eftate, but that the ſame ſhould go according to 1 
the Statute of Diſtributions; and it was held clearly, that no ſuch Evi- 1350 
dence could be admitted, for that this would not be to admit Evidence to 0 
ouſt an Implication, but was to admit Evidence to contradict the Rule of 0 
Law, and what appeared on the Face of the N MY | „ 
7 9 
0 Yow the Perſonal Etare, 2 Debts. paid, is to bs ne 
diſtributed, when the Party dies Inteſtate; and herein 14 
of the Share the Þuſband or Wife are intitled to, and 14 
ok the aſcending, deltending and collaceral Line, and 4 
Admiſſion of the Þalf-Blood, and where the ben. 1 
tion wall be per Wo and nor per 1 5 wow | * 
Jus Kit EE 905 ad that bates! FA dz 22 r 23 Car. 2. And. 40 ſl 1 
. 10. the Ecclefiaſtical Courts had no, Juriſdictjon to 504 Diſ- 4 0 


Uibution of e Eftates ; ; for towed, by the 3! E. 3 . 1 24; Ero. Cur, 
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Vn 228. and 21 H. 8. c. F. they had Authority to grant Adminiſtration to th 
1 456. Widow or next of Kin; yet, haviog Wes granted it, they had Pinker 
— $ 5, their Authority; and the Adminiſtrator, coming in the Place of the Exe- 
Lev. 233. cutor, had the whole Perſonal Eſtate of the Inteſtate, after Debtsz. 
Carter 125. Vet after it had been ſolemnly adjudged in the Common Law Courts, 
Raym. 499. chat the Eocleſiaſtical Courts could not compel a Diſtribution, it ſeems that 
Stra. 911. they had a Method there, when they were under Deliberation, whether 
1 Com. Dig. they would grant Adminiſtration to the Wiſe or next of Kin, and to which 
4Com. Dig. of the next of Kin; they uſed to treat with the Parties, and conſider what 
512. Sum the Overplus was like to amount to; and how that ought, by their 


*Page427 * Rules, to be diſtributed, and they would prefer him to the Adminiſtra. 


tion, that would before-hand orm ſuch Diſtribution 'by Payment of 
Money, and by giving Securities to Perſons to whom it was appointed. 
Raym-499- But becauſe it was found very inconvenient for any Adminiſtrator to pay 
before he received, for it was hard for him to know what he might under- 

take before he had Poſſeſſion, and the Judge could not have a perfect 

Knowledge of-the true Value of the Overplus, to guide him in the Meafure 

of his Diſtribution till after the Adminiſtration ended, and the Account 
of the Eſtate taken; (a) to remedy theſe Inconveniencies, and to compel a 

Lord juſt and equal Diſtribution of the Eflates „% a 


* * 


though public Inconveniences were urged to the Parliament by the Civilians, yet they had anorher 
Reaſon to deſire that thoſe Methods might be changed; for the allotting Diſtributions in this 
Manner was but a barren Juriſdiction that could not be drawn out in Length ; all Diſputes were 
ended uno flatu without Appeal, and the Accounts of Adminiſtrators were never conteſted, when 
there was no Adverſary concerned to demand a Share in the Overplus upon taking them. 
Raym. 499. mw s ET 


By the 22 & 23 Car. 2. cap. 10. it is enacted, . That all Ordinarics 
e and Eccleſiaſtical Judges, upon granting Adminiſtration of Perſons dying 
4 inteſtate, mult take Bond of the Adminiſtrator, with two or more Sure- 
« ties, with Condition that the Adminiſtrator ſhall make a true and perſect 
& Inventory of all the Goods and Chattels of the Deceaſed, and exhibit it 
« into the Regiſtry of the Ordinary's Court by ſuch a Day; and that the 
4 ſaid Ordinaries and Judges reſpectively ſhall and may, and are enabled 
4 to proceed and call fuch Adminiſtrators to account for and touching the 
« Goods of any Perſon dying inteſtate, and, upon Hearing and due Con- 
« fideration thereof, to order and make equal and juſt Diftribution of what 
4 remaineth clear, (after all Debts, Funerals, and juſt Expences of every 
« Sort, firſt allowed and deducted) amongſt the Wife and Children, or 
« Childrens Children, if any ſuch be, or otherwiſe to the next of Kindred 
&« to the dead Perſon, in equal Degree, or legally repreſenting their 
« Stocks, pro ſuo cuigue Fure, according to the Laws in ſuch Caſes, and 
« the Rules and Limitation hereafter fa down ; and the ſame Diſtri- 
« butions to decree and ſettle, and to compel ſuch Adminiſtrators to ob- 
c c eta the ſame, by the due Courle of his Majeſty's Eccleliaſti- 
6 aws. _ 4 | h | | 
« Provided always, That all Ordinaries, and every other Perſon, who 
« by this AQ is enabled to make Diſtribution of the Surplus of the Eſtate 
* of any Perſon dying inteſtate, ſhall diſtribute the Surpluſage of ſuch 
« Eſtate or Eſtates, in Manner and Form following, that is to ſay, one 
« third Part of the ſaid Surpluſage to the Wife of the Inteſtate, and all the 
« Reſidue by equal Portions to and amongſt the Children of ſuch. Perſons 
« dying inteſtate, and ſuch Perſons as legally repreſent ſuch Children, in 


T4 « caſe any of the ſaid Children be then dead, other than ſuch Child or 


„ Children, (not being Heir at Law) who ſhall have any Eſtate by the 
* Settlement of the Inteſtate, or ſhall be advanced by the Inteftate in his 
« Life-time, by Portion or Portions equal to the Share, which ſhall 


« ſuch Diſtribution be allotted to the other Children, to 3 


- 
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16 bution is to be made; and in caſe. any Child, other than the Heir W 
% Law, who ſhall e an Eſtate by Settlement Vene the ſaid Inteſtate, err 
« ſhall be advanced by the ſaid Inteſtate in his Life-time, by Portion not 
equal to the Share which will be due to the other Children by ſuen 
5 Diſtribution as aforeſaid, then ſo much of the Surpluſage of the Eſtate of 
« ſuch Inteſtate to be diſtributed to ſuch Child or Children as ſhall have any 
* Land by Settlement from the Inteſlate, or were advanced in the Life- 
* time of the Intęſtate, as ſhall make the Eflate of all the ſaid Children to 
-$ be equal, as near as can be eſtimated . but the Heir at Law, notwith- 
# ſtanding any Land that he ſhall have by Deſcent, or otherwiſe from the 55 
4% K latclate. | is to have an equal Part in the Diſtribution with the Reſt of Page 
« the Children, without any Conſideration of the Value of the Land which 
* he hath by Deſcent, or otherwiſe, from the Inteſtate. ; 
„ And in caſe there be no Children, nor any legal Ren 1 
© them, then one Moiety of the ſaid Eſtate to be allotted to the Wife of 
« the ſaid Inteſtate; the Reſidue of the ſaid Eſtate to be diftributed equally 
# to every of the next of Kindred of the Inteſtate, who are in equal Derr 
gree, and thoſe who legally repreſent them. 5 
Provided that there be no Repreſentations admitted among Collaterils | 
« after. Brothers and Siſters Children; and in »Caſgthere be no Wife, then 1 
« all the ſaid Eſtate to be diſtributed equally to and amongſt the Children; 
« and in cafe there be no Child, then to the next of Kindred in equal _*-, 
« Degree of or unto the Inteſtate, and their legal Repreſentatiyes as afore- e 
* ſaid, and in no other Manner whatſoever. 
« Provided alſo, To the End that a due Regard be had to Creditors, 
that no ſuch Diſtribution of the Goods of any Perſon dying inteſtate be 
« made till after one Year be fully expired after the Inteſtate“s Death, and 
* that ſuch and every one, to whom any Diſtribution or Share. ſhall be. 
« allowed, fhall give Bond, with ſufficient Sureties, in the ſaid Courts, - 
4 that if any Debt or Debts truly owing by the Inteſtate ſhall be afterwards _ 
* ſued for and recovered, or otherwiſe duly made to appear, that _ OY 
c and in eyery ſuch Cale, he or ſhe ſhall reſpectively refund and pa Gy 
« to the Adminiſtrator, his or her rateable Part of that Debt or _— 
*« and of the Coſts of Suit and Charges of the Adminiſtrator, by reaſon 
*« of ſuch Debt, out of that Part and Share, ſo as aforeſaid allotted to 
him or her, thereby to enable the ſaid Adminiſtrator to pay and ſav + 
1 wy the ſaid Debt or ds ſo diſcovered aſter the Diſtribution made I 
* aforeſaid. 
% Provided always, That i in all . 3 the 9 hath „ 
* heretofore ta grant Adminiſtration cum 7. eftamento annexo, he ſhall con- $4 
„ tinue ſo to do, and the Will of the Degeaſed in ſuch Teſtament expreſſed ; | 
4 ſhall be performed and obſerved in ſuch Manner as it ſhould have been ; 
* if this Act had never been made. , 
4 Provided alſo, that nothing herein ſhall extend to or. prejudice the | 
1 Cuſtomg of London and York.” © 
In the Conſtruction of this Statute it was OD whether the Huſband , Mod. 
was intitled to Adminiſtration to his Wife, as before, ſo as not to be obliged * 
to diſtribute the Perſonal Eſtate amongſt the Reſt of Kin to the Wife z by © 15 
the 29 Cay. 2. cap. 3. par. 35. it is enacted, . That this Statute ſhall nee 
« extend to x ng A of ; Coverts who die Inteſtate, but that the 
* Huſband may demand and have Adminiſtration of their Rights, Credits, 
and other Perſonal Eſtates, and recover and enjoy the lame, as they BY 
might have done before the making of the ſaid c. Se (% The EIS 
Alio to (a) explain and aſcertain what Share the Mother was: intitled © 45 5 
og the cath of a Child, where the Father was dead, by the 1 Jac. making the 
« 17. it is enacted, * That if after the Death of the Father auy of the A& ao) 
10 tildren die —— -without Au or Children living, the Mother Þecau ee ſe tlie 
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carry all « every rother and Siſter, nd their Repreſentatives, hall have an by 
other Huſ- ; Vi; £ 5 


bens, but | /E0oÿLii OS ler. Cho ew 
the Father ſurviving is intitled to the whole Perſonal Eſtate, Salk. 251. pl. 2. Will. Rep. 48, 49% 


Ld. Raym. 684. Comyn. Rep. 96. pl. 65. 


Aldo in the ConfiruQion of this Statute for diſtributing Tnteftates Eſtate, 
the following Opinions have been holden ; | 


„Page 29 1. That the Clauſe which ſays, that there ſhall be no Repreſentations 


Raym. 496. among Collaterals beyond Brothers and Siſters Children, muſt be intend- 
Carter and 1:4 Brothers and Siſters of the Inteſtate, and not to admit Repreſentation 


72 | Cray, a-. 


Aru when the Diſtribution happens to fall out amongſt Brothers and Siſters 
8s Tt though remote Relations to the Inteſtate ; for the Inteſtate is the Subject 


5 Lord Chief of the Act, it is his Eſtate, his Wife, his Children, and by the ſame a- 


3 fon his Brother's Children, for he is equally the Correlative to all. 
0 $ | al 8 93 
Vern. 168. 233. See Ld. Raym, 571. Will. . 25. pl. 51, 59% 595» 627. 3 Salk. 138. pl. 3 


12 Mod. 409. Comyns Rep. 87. pl. 56. Abr. Ed. 249. S. P. d 


+ Therefore in the Caſe of Pett and Pitt. r Salk. 250, it is ſaid, If a Brother. of the Inteſtate 


_ - hath a Grandſon, and a Siſter has a Son,pr Daughter, the Grandſon ſhall not have Diſtribution with 
the Son, or Daughter, of the Siſter. Vid 1 Ld, 


Raym. 571. 8. C. | 


Mod.reg 2. On that Clauſe of the Statue, which directs the Diſtribution to every 


4 N 


2 Mod. 204. of the next of Kindred of the Inteſtate, who are in equal Degree, it hath 


2J0n-95: been adjudgedin ſeveral Books, that a Brother or Siſter of the Half-Blood 


' Lev-17 3. ſhall come in for a Share with one of the Whole Blood, being as near 
| Smith and à kin to the Inteſtate. V' 5 
Vear. 317. Show. Parl. Cafes 108. Vern, 437. 2 Vert, 124 Carth. 37. 8. P. adjudged. 

Show. 1,2. S. F. Comb. xrz. Clift. aa Holt. 258. pl. 2. 


2 


3. That where the Statute ſays, that Diſtribution ſhall be amongſt Re- 
preſentatives-bf Perſons deceaſed pro ſuo cuique jure, by which it is meant, 
that Diſtribution ſhall be per Stirper and not per Capita; ſo that if the Father 
has two Sons, and one of them dies in his Life-time, leaving three Children, 


Faijever- and the Father dies Inteſtate, the ſurviving Son ſhall have half the Perſonal 


ſus Wl: Eſtate, and the other Noiety ſhall be equally divided amongſt the Children 
x of the dead Son 7 yet it hath been holden, that if 4. has three Brothers, 
and one dies leaving three Children, another two, and the third' five, and 


: oth: Fo A. dies inteſtate, that in this Caſe the Diſtribution ſhall' be per Capita, and 


54. pl. 53- not per Stirpes, and that all the Children ſhall. have an equal Share; for 
. , the Brothers being all dead, none take by Way of Repreſentation, but all 

as next of Kin. h 9 5 5 

Girth bn +» On the Clauſe of the Statute, which directs, that no Diſtribution ſhall 
52 de withina Year after the Death of the inteſtate, it hath been N 
Comb. 14, that if a Perſon intitled to a diſtributive Share dies within the Year, 


Iz. yet it is ſuch an Intereſt veſted in him as ſhalf go to his Executor or Ad- 


2Show-285- miniſtrator; for the Statute doth not make any Suſpenſion or Condition 
3 7- precedent to the Intereſt of the Parties, but is a Clauſe merely for the Bene- 
Pads fit of Creditors ; allo this Statute, being in Nature of a Will for all Perſons 
25-6. who die Inteſtate, ought in this Inſtance to be reſembled to the Ciſe of a 
3 Danv. 409. Reſiduary. Legatee, in which it is always holden, that if ſuch a Legatce 
fl. 2. die before. the Debts are ſatisfied, ſo that it doth not appear to how much 


Wil anz, the Surplus will amount, yet the Executoror Adminiſtrator of ſuch a Le- 
7 1 4 gatee ſhal Have the whole Reſi dr e, Ac. which remains over, and not the 
3 Mod. 538. Executor of the. firſt Teſtator.. 5 . 
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'  EXECUTORS AA ADMINISTRATORS 
F. It hath been holden, that, if the Father dies Inteſtate, leaving one Carth. 52. 
Child, this is not caſus omiſſur; and conſequently, if there be a Wife, 3 3 
that ſhe ſhall have but a third Part; and that if the Child dies Inteſtate, * So 
Adminiſtration is to be granted to the next of Kin fo Him, and not to the 3 
next of Kin to the Father. „„ Shin. 212. 
| „„ Fans pl. 5. 219. pl. 3. S. P. but no Reſolution. 
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6. N bath been reſolved, that if one dies Inteſtate, leaving a Grand- Salk, 251, 
mother and Uncles and Aunts, the Grandmother is intitled to the Perſonal 178 5 


* 


Eftate, in Excluſion of the Uncles and Aunts. e 

| OL er a oy 8. P. reſolved. Ld. Raym. 684. 

A Mon died Inteſtate leaving 2 Widow and ohe Solty afterwards the Walli .. 

Son died Inteſtate; then the Mother was delivered of a Child whereof ſhe fache, i 

was enſient at her Haſband's Death: Decreed, that ſuch Poſthumous 1x, RE 
4 WU 


| 32 33 2 : _ 1 | 
Daughter was intitled ro a Share of the Sons Perſonal Eſtate. 8 
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| 8. a Cuſtom, which has- prevailed Time out of Mind in Certain Places, colinred- 


4 * 


. x RE 


the Wife and Children of a Perſon deceaſed are intitled to the b. 
Writ de rationabili parte bonorum, on which Writ, they ſhall, according to Reg. 1422. 
the Cuſtom, recover their Shares and Proportions of the Perſonal Eſtate ; for as 2 
but ſuch Children, as were reaſonably advanced by the Father in his Life- 2 herein, 
time with any. Part of his Goods, ſhall have no farther Share; for the Words i Tit: 
of the Writ are, nec in vita Patris promoti fuerunt ; but yet ſuch Child being Cufome of * 
only in Part advanced may bring ſuch Advancement into Hotchpot, or, as Re 
the Civilians expreſs it, into the Collatio bonorum, and then ſuch Child will Page 430 
be entitled to am equal Share with the, Reſt. „„ aa. „ 
This Advancement that will exclude a Child muſt be by the Father, and Swinb. 217. 
not by any other ; nor will any Fortune, though never A great, acquired 
by the Child by his Labour and Induſtry, exclude him.. 
Alſo ſuch Adyancement as will exclude a Child, unlefs he brings it imo $,;.4 217. 
Hotchpot, muſt be given directly to the Child, and not to another for the - 
Beneſit or Advantage of the Child; and therefore Money given to bind a 
Child out an Apprentice, or laid out in his Education; either at School or 
at an Univerſity, is no Advancement. . EE 
So if the Father purchaſes for his Child an Adyowſon, or any. other gwinb. 217. 
Cecleſiaſtical Benefice, or if he buys him auy Office Civil or Military 1 
8 not ſuch Advancements as will exclude him from a diſtributive 


* 


+ 


On the Statute 22 C23 Car. 2. c. 10. which expreſaly excludes! every 4Vern.638- | 
Child advanced 15 the D's ks except the Heir at Law, from a farther Phiney and 
Share, unleſs he brings ſuch Advancement into the Collatio bonorim ; it B. 
hath been holden, that if the Heir at Law hath a Settlement or Rroviſipn' 
made on him on his Father's Marriage, out of the Per/onat Eſtate, that | 
upon the Father's dying Inteſtate, to intitle him to any more, be muſt bring 
ſuch Advancement into Hotchpot. © Fa 67 rs : | 
So where the Father, on his cages. in Conſideration of a Marriage- Abr. Eq.” 
ortion, covenanted to ſettle ſuch an e to the Uſe of himſclf for Lite, 219. 


Hh 2 Remainder &*c.Freemen 
> hip 85 - 2vards, 


2 . his intended Wiſe "46 Life, Remainder to the firſt and every 
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Rep. 445 . other Son of the Marriage in Tail Male, Remainder to Truſtees for 1000 


OM | Years, j ja Truſt, to raiſe Portions for Daughters in caſe there were no Sons; 


ttat is to ſay, if but one ſuch Daughter, the Sum of go. and if two or 
we, en the Sum of 6000l. equally between them, payable at their re. 
ſpectiee How of eighteen, or Days of Marriage, which ſhould firſt happen, 
Aud 801. tenance in the mean Time; the Wife died, leaving but one 
Daughter, the Father married again and had ſeveral Children and died 
Iuateſtate, the Daughter by the firſt Marriage not being above the Age of 


eeighiteen; and it was held, that, in order to intitle her to Share with the 


3 Children, ſhe muſt bring this 5000/. into Hotchpot. 

ELF If a Father dies e rg as to. Part of his Perſonal Fate, a Child 
Chan: 170. advanced by him in his Life-time is not to bring in ſuch Advancement, into 
Said in 2 Hotchpot, i in 5 have a diſtributive Share of ſuch Part, whereof he 
WL 446. dial Inteltate. 


a Legacy to by 


> it eng ns an. peeing be feared the Parent in bis Life-time, 


© What ſhall be a Divallari, either in 1 or 


Adminiffraros, and Herein of the Order of Paping 
n And therein, 


* . * 


*. What Manner of Walling will amount z0 Base 


flovit is a Milmanagement of the Ellate and Effects of the De 
in ſquandering and miſapplying the Aſſets contrary to the 


3 | . them, and for which Executors and Ad- 
FECC——F—T—TTT—TTTTT own Pockets as far as they bad. or 


might have bad, Aﬀets of the Deceaſed. 


1 Executors may be guilty of a Devaſtauit, E a direct Abuſe 


o Therefore it hath been held, that if the Aa ſells the Teftatar's 


Exoc. '157. Goods at an under Value, eſpecialiy if he weer have got more for them; 


I ene be e 


ö Ba But if without any Omifſion of his, VTV 
ſeſſion, and be does not recover fo grader one: e as the Goods were 


he ſhall 


13 


tea Soth, and that happens not of hi 
f anſwer for no more than he recovers : F the Goode peritatic Goo 
And before any eee fgr gre them at due 


Value, . he ſhall not anſwer. for the firſt, Value, but ſhall | 


Et of bis Bilan be nl foe i ther ro a 


EE £m_ -— » ot. TI. 


EEeSTE? 


8 


the Life-time of the Teſtator, or in has own e in W of the Teſta - Cro. Eliz. 
tor, this? will be a Wen, a ; 3 Ps K 8 We 43. 3 


be binding to him; as if an Executor will voluntarily releaſe a Debt, . not 15 relieved _—_ 
WM thaugh a Creditor ſhould. Vern. 455+ per Lord . web 


rious l We into by his Teſtator, that this is a Devaſtauit. 7 


three Judges in (5) Cro. Car. for that the Executor in this Caſe does no (5)Cro.Car 


2 Term. Rep. 288. } The Penalty i is now {Lived by RE Principal, Intereſt 5 Colts into 


EXECUTORS any ADMINISTRATORS. 
portunity of diſcharging himſelf of e more in Aſſets than he re- i 


much as was due: ſo if he releaſes a Cauſe of OE aceruin 3 in And. 1 * 
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Aeon. 102. 
Godb. 29. (a) If an Executor ſhould releaſe a Debt of 1000, e tal will not bind a 
Creditor ; but in caſe there is no other Creditor, ſave only the Executor himſelf, "there his Aſſent will 
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Alſo it is bald, that if an Executor pays Mod in Diſcharge of 0 an un- mom 167. 
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It is holden, that if an Executor to an Obligee in a Penal Bond, af- Of. ot 
ter the Bond is forfeited, releaſes the Penalty on Receipt of Princi al and Exec. MY 
Intereſt, that this is a Devaſtavit ; ; but the Contrary hereof is holden by _ 
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more than what in Equity and Conſcience he del to do; but if an Infant 490. 2 
Executor gives ſuch a Releaſe, it is yoid 3 but this it ſeems: ariſes from the 2 Las, 
Privilege of * „ | SH | 2 1 — i 5 


Court, by virtue of the Statute 4 Ann. c. 16. f. 13. conſequently an Executor or nie ace 
cepting Principal and Intereſt, before Suit cannot be guilty of a e R$. 


If an Executor takes an Obligation i in his own 8 a Debt dns by dae 8 
Simple Contract to the Teſtator, this ſhall charge him as much as if he had Fels. 10. 8 00 


received the Money; for the new Security hath e the old Right 2 Lev; 55 
and is guafi a Payment to him. . „ Nen 


So if the Executor ſues a Perſon by 5 8 and Converſion, 5 in which 3 Lev. 189. : 
he has a Right to recover; and afteryards: he and the Defendant come Nord-n and 
to an Agreement that he ſhall pay the Executor ſuch a Sum at a future evi. 


Day, and the F fails, this is a ne 5 and he ſhall anſwer ad 5 8 


valor ele _ #74 5,453 judgeds 
Vern. 474. 8. C. cited, and ſaid to have been affirmed on a Writ of Soros the Houſe 2 
a Caſe there cited by Lord Chancellor, which he ſaid was adjudged when Pemberton was Chief Iuſ- 
tice, where an Executor of an Obligee accepted a Note drawn upon a Goldſmith for the Money ; the 
Goldſm'th accepted the Bill, and before Payment fails ; the Executor afterwards brought an * 
upon tbe Bond, and this Matter being given in Evidence! Was adjudged a good Payment, 1 
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8 if an Executor ſubmits the Debts,. al he is intitled to. 6 | 
Right of the Teſtator, to Arbitration, and the Arbitrators award him leſs Off. ol Exec. 
than his Due ; this, being his own voluntary AQ, (hall bind bim. * he. > Lond g 
hall anſwer for the full Value. " 
If an Executor neglects to pay Intereſt, and afterwards ecknowlalge Zi 2 Lev. 40, 
Judgment for Principal and Intereſt, this is a e uuleſs he | : 
Want of 4. to pay * . . | 1 hn WET 
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more than the Intereſt, which accrued by. his Neglect; and if ds would not give Relief, eſpe» 
cially on a Bill filed before Recovery had againſt him, and without Delay ?——Exceution- ſhall 
be upon a Devaftavit, as for his own proper Debt, by Capias ad ſatiſaciendum or Elegit. R. 2 Leon. 
188.— gut a Debt by Devaſtevit ſhall be only of the Nature of a Debt by S.mple; Contract. 

Vent. 40 therefore the Executor of him who was guilty of a Devafavt' may ons 
is Debt, before 1 8 Debt due by the Devafiavit. I. - Executor 1 tor Ee 


' * 


ng 
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"EXECUTORS ax» ADMINISTRATORS. 
2. Where it will be a Devgfavit to pay Debts of an inferior Na. 


ture before thoſe of a fupenor, and the Order in which Debts are to be 


of o The better to conſider the Order which the Law preſcribes for the Pay- 


Exec. 13L ment of Dehts, and the Duty enjoined Executors and Adminiſtrators in dif 
charging themſelves of the Aﬀets of the deceaſed, and which they muſt 

- - "obſerve at their Peril, it is neceſſary to take Notice, that theſe Debts are 
___  diviged into three Sorts; 1. Debts by Record. 2. Dehts by Specialty, 
3. Debts by Simple Contract. Mt Fog FFF 
Off. of _- Nebts by Record, which are to have the firſt Precedency, are again 
| Exec. 137. divided into Debts due to the Crown, Debts by Judgments obtained in 
_ ** any on: of Record, and Debts by Recognizances, Statutes Merchant or 


Fave. 135 Law hath to the Public Good beyond any private Intereſt. 


Cro. 


Off. of tive to he 9 „ n before other Creditors ariſes from the Regard the 
tot | {08 


z 


the Real Eſtate, that other Creditors may have Satisfaction of their Debts out of the Perſonal Aſſets. 


— 


* 


— 


ot Therefore if an Executor, whoſe Teſtator was indebted by Matter of 


_ Exec: 132. Record to the King, be ſued by Judgment or any other Creditor, he 100 | 


| 3 plead in Bar, that his Teſtator died ſo much indebted to the King, (þ 
Obligation ſhewing how, and that he hath not Aſſets aboyg the Value of that Debt; 
ren an and this will be a good Plea: So if a Creditor * his Remedy by ſu- 
excutor, ing out Exegytion upon a Statute Merchant or Staple, the Executor upon 
pou voy ſetting forth this Matter will be relieved on an Audita Querela. | 
the Teſta- 4 0 1 5 5 ITE 4 0 ex : TEA Hot 13 | : 8 . ; 
tor, tempore mortis ſue, was indebted to the King for the Office of Sheriff-ſhip;\ and becauſe it was 
not averred, that it was verum & juſfum debitum & minime folutum, it was demurred in Law, and 
without Argument (becauſe an Injunction was ſerved out of the Exchequer) adjudged for the 
Plaintiff. C10. Jac. 182. Wodell and Hungate. But where in Debt againſt an Executor, he pleaded 
that the Leſtator entered into 'a Bond in ſuch a Penalty to F. S. conditioned to pay ſo much Money, 


which was not yer paid, beyond which he had not Aſſets; and there being a Special Demurrer to this 


(Plea, becauſe the Deſendant did notaver (as he ought) that the Bond was entered into by the Teſtator 
fro vero & juſto debito, the Court held the Plea good without ſuch an Averment ; for it ſhall be in- 


tended the Bond was given for a juſt Debt, and the Obligation itſelf ſhall be ſufficient to charge the 


Executor, though the Teſtator never received apy Money thereon. Carth. 8. Rake and Row, and 


” 


Vu, Cro. Jac. 8,625. : 6 Co. 109. Lev. 133. bad withont ſuch Averment on Special Demurrer. | 


4 72 A 1 5 LY bg ——— 
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I The uſual Method of pleading now, js to aver the Bond was given for z true and juſt Debt, 


: that it remains unſatisfied, and is ſtill in full Force, c. | = Ou 

Off, F But the Debts due to the Crown, which are to have a Precedency, mult 

'Kxec- 733: be underſtoed of Debts by Matter of ' Record ; and therefore Sums of Mo- 
nney dye to the King upon Wood-Sales, Sales of Tin, or other his Minerals, 
e ect Debt by Matter of (e) Record. 

: st . I „„ ; | ” 5 

£5 7 1 Debt, and likewiſe that of a SubjeR's, be both inferior to Debts on Record, that the 


and for which no Specialty is given, are not to be preferred to the Sub- 


_ King's ſhall be preferred. Jide Tit. Prerogative. 80 
mo" | * * _ = TE 7 Wo, | — N N — of 3 - | 1 
tor de ſon tort is not liable for a Devafaviticommitted by the firſt, (as it is Laid) either at Common | 


4: 144 * 


Ie, of by the flat. 30 Car. a. c. 7, T. 11 rg Geo. 2. And. 253. Sce pn. 4% * 


8 ö 2 Vn 


2 Inſt: 32. "Of theſe the higheſt in its Nature is the King's Debt, and his Preroga. 


793. | | 1 „ NE we | 
(a) But it is ſaid, that if there be a Debt owing to the King, Equity will order it to be paid out of 


| theſe are not Debts by Record. 


- a Judgment being to be paid next to the 7 8 Debt, the Executor ought 


ä cialty; which he could not do before a Debt on a Judgment. we Y 5 50 - 
| REES 9 | 2 Keb. 736. 


| Comb. 298. Id. Raym. 3 8. P. but'Salk. 296. pl. 5. 4 Mod. 296, 8. P. and there held, cat 


\ 565. pl. 12, Court allowed Off of Exec. to be a good Book, but did not agree in this Point; he 


Effecs, 
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 EXECUTOR'S an» ADMINISTRATORS _ fl 
80 of Amercements in the King's Courts Baron, Courts of his Ho- Page 433 
nours which be not of (a) Record; alſo of Fines for Copyhold Eftates, or Off. of | _- | 
Money for which Strays*within the King's Manors, or Liberties, are fold _ 133: WM 
JV (a) But as hh 

| SORE + ee do eines ana! Wi 

Amercements in the King's Courts of Record, there is no Doubt but they are Debts of Record. Wi 
OE. of Exec, ü oo ro 2 Gn 
Alſo whatever acerues to the King by an Attainder or Outlawry, is to Off. of , 
be conſidered as a Debt by ſingle Contract before Office found; for though Exec. 133. | 


the Debts due to the Perſon outlawed, or attainted, were by Matter of Wil 


Record, and although the Outlawry and Attainder are upon Record, yet Fi 
the King's Title alſo muſt appear on Record, which cannot be before 
Office found. i CH I Ie wy e r 
Alſo it is ſaid, that the Arrearages of Rent due to the King, whether Off. of * Wii 
it be a Fee Farm Rent, or Rent reſerved on a Leaſe for Years, is to be Exec. 14. 
conſidered as a Debt by Simple Contract. e e CHATS: WF . 
Next to the King's Debts on Record, are Judgments to be paid, for Off. of | 
theſe in Regard of the Solemnity of them are of greater (4) Notoriety Exec. 135. 
than Recognizances, or Statutes ; for tho“ theſe likewiſe be of Record, yet, PT yo. 
as they are entered into by the private Conſent and Agreement” of the 8 Eliz. Wot 
Parties, they are not eſteemed Securities of as high a Nature in the Eye of 9 11 
the Law, as Judgments, which are preſumed to be given Invite, tho vo- (5) An Ex- 1404 


— 


luntarily acknowledged by the Party. | _ oy ſhall 
| TY „ ; _ diſcharge a 


| „ 1 35 | ſubſequent 
udgment before a prior Statute, becauſe of the Notoriety of it. 4 Co. 59.——But if the Statute 
extended whether the Judgment Creditor may enter on the Conuzee, 9. & wide 2 And. 157. 
Cro. Eliz. 734, 822. It is ſaid to have been decreed at the Rolly, that Mortgages were to be paid i. 
the firſt Place, and then Judgments, and then Recognizances , but that upon Appeal to the Houſe of 
Lords it was adjudged, that Mortgages were not to be preferred to other real Incumbrances4 but 
that Mortgages, Judgments, Statutes and Recognizances ſhould take Place according to their Prio- 
rity, and as they ſtood in Order of Time. 2 Vern. 524. But for this, and the Order in which 
Debts muſt be paid in Equity, and the Difference between legal and <quitable Aſſets, vide Abr. Eq. 
141, We..235, 8 TOE | RR ag 


Therefore if a Scire Facias be brought againſt'an_ Executor on a Judg- Cro. Elz. 
ment entered into by his Teſtator, he cannot plead plene Adminiftravit ; for Oday 3 
to ſhew that he laid out the Aſſets in the diſcharging the King's Debt, or 3 
in ſatisfying ſome other Judgment; otherwiſe it might be that he admini- Moor 858. 
ered the Aﬀets in diſcharging Statutes, Recognizances, or Debts on Spe- Stil. 56. 


luch a Plea is good on a General, tho' not on a Special Demurter; and in the latter of theſe Books, 
the Caſe of Ordivay and GoFfrey, Cro. Eliz. 5.95, is denied to be Law,—And by the Off. of Exec, 
137, it is ſaſd, that an Executor may, to ſuch a Scire Facias, plead generally, that he hath fully 
adminiſtered, without ſhewing that he did adminiſter in Payment of Debts of as high, a Nature ; but 
yet that muſt be proved upon the Evidence, elſe the Trial will fall out againſt the Executor, Skin. 


ould plead nothing in his Hands at Teſtator's Death, but Holt in Comb. 298. ſays, that Precedent - | 
prevails more than the Reaſon of the Thing, 3; EO e e 1 * 


3 * 
wy 


* Certainly Payment of à Debt of an inferior Nature cannot be given in Evidence on plane ad. 
nin;ftravit, to an Action on Judgment; for, the Debt being on Record, the Law preſumes the 
Executor had Notice of it, and therefore ſhould not have paid the inferior Debt.—But I conceive, 
if the Payment had been of a judgment Debt, it might have been given in Eyidence on a general 

Plea of plene adminiftravit, becauſe ſuch Payment "was legal, and 3 duc Adminifljatipn of dhe 


But if 8 be fatiahed and * kept on Foot to (c) wrong off. h 
ther Cre itorg ; or if there be any Defeazance of the Judgment yet in Exec, 136. 
. | 35 Fares * 
f | | 


8 | „„ 
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b, Las. the (Judgment will not avail to keep « off her Coley: from their 
- thata Jud) g- Debts. 1 

8 ment is kept 

on Foot 1 Fraud and Coyin, whe 8 Co. 133. 9 Co. 108. ro. 3 35, 204; — Rol. Abr. 
Ses. Jon. 91. Vavgh. 103, 104. Sand. 336. 2 Saund. 48. 2 Keb. 391. . 33. Ley. 
28. Sid. 332. Salk. 298. pl. 10. 4 Med. 63. N I "REID, ae 5: ae 5 
33. Mod: 3536 #99, a. . . : - 


* 


* — 


þ It is the ſame Load ir a Bondi is paid, but ke 2 2 on PIE? MEE Fraud and' Covin; or ik leg . 
Sir Principal and · Intereſt, than the Penalty, and the Executor hath ar FP in e Cale, he — 
1 W be ſet ehr ths ann his a tp na 


* 
, * 


„„ 


; VPageg34: * It has dock addons ad eus now PO thu a Proton: in a Cout of 
Vern: 143. Equity is equal to a Judgment at Law ; and that the filing of a Bill in 
I LEY: 355* Equity is of equal Force to the filing of an Original at Law; to prevent 
| 88. ern. 37, the Alienation of Aſſets; and therefore where an Executor, tho without 
Tuo the Notice of a Decree, paid a Debt due by e he was e deereed | to Pay 
 . tontrary is it over Ns, qt out Sink his | own e, e 

holden." TRE of og rar det] 1 


oF. or] ET to 3 and . . are 85 0 an Fine 8 and 

Exec, 138. to be pald next to Judgments ; and therefore the Executor, where there 

2 * are ſeveral Conuzees, may prefer; a ſubſequent Statute to a prior; for each 
| *, Statute equally affects the Perſonal Eſtate, wal. as to Lande * firſt ul 
54 8 59. have Precedence. ; : 

80. But for 

this vide Tit. Execution, | | 


Fes. 28. Pott if the Teftator had entered into a Statute for Pattie of (a) 
Harriſon's | 3 and none of them were broken, in an Action of Debt againſt 

- Caſe, the Executor on a Specialty, he cannot plead this Statute ; for perhaps 
Kol. Abr. the Covenants may never be broken, and it would be unreaſonable to al- 

=< Jae. g. low the Executor to _ off a * Debt 1 2 eee that = 
Ceo. Car. never happen. 

62. | 

| 1000 or for Payment of Money hen an inline tall come of * 5 Co. 28 i& vide Rol, Abr. . 


Of HHR Debts by: Specialty as thoſe by Bonds &c. ſealed by the Teſtator, are 
Exec. 41 next to be paid - 


4 


111. upH!— A ci 2 T.T.q 


3 | Alſo it hath been adjudged, that, if an AQion be. brought W an 
3 Lev. 37. Executor on a Simple Contract of his Teſtator's, he may plead, that bis th 
8. P. © Teftator entered into a Bond e at a future PANTY and this will be a 
Rog AR we Bar, * | . | — 
— 1458. Alſo Rent 8 and 2 0 we TE. Wee is equal to a Hebt by od 
Rol. Abr. Specialty; for this favouring of the Realty, and maintained from receiv- 3 
927. ing the Profits of the Land, the Executor can no more wage his Law bs 
1 2 inſt ſuch a Debt, than he can to a Debt by Specialty. \Ergo *tis more - 4 
than a mere Perſonalty, givin 


4 750 So where Debt was brought againſt an Executor for Rent. reſerved on a liable 
Neupert Parol Leaſe, after the Leaſe was determined, and the Executor pleaded, 
and Go. that the Leſtator entered into an Obligation, and that he had not. Aſſets 
(Mod: 44. ultra 5/.. which were not ſufficient to diſcharge this Obligation; and on 
2 115 Demurrer it was reſolved, that this Rent, tho reſerved on a Parol Leaſe, 
_ ged. was yet equal to an Obligation; and that the Contract fill remained in the 

| E 183. Realty, tho? che Term was determined, and no Diſtreſs now. T 

* 

. ihe nie de, ad wel leaded un nee Bar to fuck gan 


Al 


1 i 


* * 


Simple Contract, ſuch; Debt is equal to a Deht by Specialty, and ſhall bind 4209. 


* > #; : 2 TO 
1 
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 EXECUTORS- AN ADMINISTRATORS. 
Alſo by the Cuſtom of London, if a Citizen of London dies indebted by Oro. Els. 


| 3 | 11 | - NN LE 
the Plaintiff, tho? a Stranger) 1 Citigen. 1 | 11 

5 3) ge BOB? gp aces 5 33 FF 
+ Sed gu. If the Executor will not be juſtified in paying the Debt on Specialty, and if he has not 
a Right to plead the Specialty, G.. ] s TY LOT 


Debts by Simple Contract are poſtponed to all (a) others, being Debts of 9.Co. 88." 


an Inferior Nature; yet an Executor is bound, as far as he has Aſſets, to Off. of Exec. - 


pay them, as much as any other Debt; and therefore a Simple Contract 254. 


Creditor need not alledge, that the Executor had Aſſets to ſatisfy Debts of Rol. Abr. 5 


p Superior Nature, and his alſo, but if the Truth be, chat the Exeentor hap 385 83. 
only Aſſets ſufficient to ſatisfy ſuch Superior Debts, he muſt plead it. (9) te in. 


Debts dve for Servants Wages, on the Statute of Labourers, ſhall be paid before Debts by Simple | 


Contract. Rol. Abr..927;—TSIf a Man recovers a Judgment or Sentence in Frame for Money 
due to him, the Debt muſt be conſidered here only as a Debt due on Simple Contract. 2 Vern. 540. 


5 -Alſo in Equity it hath been ruled, that a voluntary Bond ſhall not in a Courſe of Adminiſtra- 
tion take Place of real Debts, tho by Simple Contract; but ſhall, not withſtanding, be paid beſore 


n 
But though the Law requires, that Debts ſhould be paid according to 


1 
5 » 
1 » 


their Superiority ; as herein ſet forth; yet may an Executor pay a Debt on 


a Simple Contract before (5) a Specialty, if he has no (e] Notice of *Page 435 
ſuch Specialty; for otherwiſe it might be in the Power of the Obligee to oy 
ruin the Executor by keeping his Bond in his Pocket until he had Keilw. fr. 
paid away all the Aſſets in diſcharging Simple Contract Debts. Plow. 279. 

| | a 15 VN a > 2 And. 159, 
Sid. 230. 2 Show, 492. pl. 457. 3 Danv. Abr. 394, pl. 15. Comb. 35. not determined, 
3 Lev. 113-4 Vaugh. 94. (5) But where to a Scire facias againſt Executors, upon a Fudgment 
againſt their Teſtator in Debt, they pleaded, that before they had any Conuſance of this judg- 
ment, they had fully adminiſtered all their Teſtator's Goods, in paying of Debts upon Obligations; 
and upon Demurrer it was adjudged a bad Plea, for they at their Peril ought to take Conuſance of 
Debts upon Record; and ought firſt of all (unleſs for Debts due to the Crown) to ſatisſy them; and 
although the Recovery was in another County than where the Teſtator and Executors inhabited, it 
is not material. Cro. Eliz. 793. Littleton and Hijbbins, & vide 3 Mod. 115. Vaugh. 94. 2 And, 


159. Mod. 157. 2 Ld. Raym. 786, 1391. 2 Salk. 975. pl. 4. Vern. 143, 293, 457. 2 Vern 


62, 101, 202, 220, 299, 435. Ch. Pre. 188, 534. to Mod. 428, 495. 11 Mod. 45. pl. 40 


(Cd. Raym. 263, 678. 12 Mod. 7, 153, 291, 496, 527. Fitzgib. 77. Will. Rep, 295. pl. 73. 


2 Will. Rep. 296, 298. pl. 81, 447. pl. 50. 3 Will. Rep. 222, 400, 403. Comyns 145. pl. 97. 
Caf. Temp, Talb. 217. Stra. 40% Lil. Ent. 253. 2 Stra. 732, 1028, 2 Barnurd. K. B. 183. 
Caf. Temp. King C. and Hard. C. J. 165. Andr. 110. (e) That Debts upon Simple Contra 
may be paid before Bonds, unleſs the Executors have rimely Notice given of 

that Notice muſt be by Action. F Mod. 174, 175. 2 Vern, 37, 


—_ ——_— 4 9 * Wa 5 8 8 — 8 2 
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theſe Bonds; and 


| The Executor, before he pays Specialty or Simple Contract Debts, ought to ſearch the King's 
of Reccrd, to ſee if there is any Judgment, as the Courts are open to all, and Judgments, it 
any, eaſily found. 5 X * 3 


1 Qu. If the Poſition, that Notice muſt be by Aion, is Law? Antl if demanding the Debt, ap 
giving even parol Notice of the Bond, and producing i:, is not ſufficient to make the Exccutor 
liable, if he afterwards pays a Simple Contract Debt? 5 5 25 


Py 


cutor may prefer which he pleaſes ; and (e) may, when a Creditor himſelf, 5% of. of 
retain Aﬀets againſt thoſe who are in an equal Degree with him. _ Exec. 142. 


Rol. Abr. 926. Sid. 21. (e) For this vide Rol. Abr. 922-3. Hob. 127, 250. Godb: 217 


Cro. Eliz. 115, 130. Leon. 111. Moor 260. Dyer 2. Keilw., 63. And. 24, Mod. 20% 
+ Show 403, pl. 375. 3 Danv. 386. pl. 17. Skin. 27. fl. 2: © 


of g er 5 . : N : « . 
- 0 a 2 5 * 1 » * "4 * « 
? l > © . 3 * Of 8 
# ; 
, 5 | 7 *4 
P BEES ; 


* 


5 5 


them 
* J Abr. 236. * 2 ph 


* \ * 


Reb. 15. 


5 * * ene he may 
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* Of res Lee bore Dar, and ts of th aue Af 
to a Legacy. e 


1 11 are Ds — in che Spirits 1 yet t be ir . 


26. Executor pays. chm before 1 tho? 90 "OW i Gin it is a De- 


6 5 cg *  vaſtavit 1 in him, 


2 And thereſore if . the Spiritual Gen go. ho to | compel an me, to way: 2 * without 
Security to . Prohibition ſhall go. N . 


"4% Godolph. And as the Law makes 8 -Dewaſtavit i in 1 3 to pay t 
: 8 A 1 Debts; ſo it prohibits the Legatee from meddling with the Le 


Exec. ithout the Aﬀent of the Executor; and therefore it hath been holden, that 


1 n Legatee takes Poſſeſſion of the Thing deviſed, without the Aſſent of 


the Executor, that he may have an Aion of Freſpaſs againſt him. 


| Of.ctBae; But as it is the Will of the Teſtator which gives the Intereſt to the Le. 


29. gatee; ſo this Matter of Aſſent ſeems only a perfecting Act for the Security 
Godolph. of the Executor; and therefore the Law does not require any exact Form 


148. in which it is to be made. Hence any Expreſſion Or Act done by the Exe. . 


Plow. 535+ ox. which ſhews his  Concurrence to the Thing deviſed, will amount to 


an Aſſent. 
4 Co. 28, If A. deviſes a Term to B. * Life, ee e to C. ah the Executor 


. Co. 96. aſſets to the Deviſe to B. this will amount to an Aſſent to a Deviſe over 


to C. and veſt the Intereſt in him accordingly. 


; 10 Co. 55 If one is himſelf both Executor and Deviſee, and he ters generally 


Plow. without Claim or Demonſtration of Election, he ſhall have the 95 de · 
Dyer 267 CO _ viſed as Executor, which 1 is his ay and 6 Authority, 

cr 
223. 2 605 „ | 91 5 7p ES @ 


Lev. 25. © 80 where a Man "offeſſed of along Term in it to his Wife hs Tile 


Garret and Remainder to Truſtees for his Son's Life, &c. and made his Wife Execu - 


lr trix; and it was held, that the Wife took the Term wholly as Executrix in 
che firſt Place till ſhe agreed to the Deviſe ; but it being proved, that ſhe 
ſaid ſhe would take the Term according to the Will, it was held by the 
a pon to be a ſufficient Aﬀent. 
Lev. 25. So where in a like Caſe, where the Wife ſaid, that the Son was to have 
| . Eſtate after her; and this was . Yi to be a ſufficient Aſſent. 
Hill.; Ann. Hence jt hath been held, that if a ſpecific Legacy be deviſed, as three 


| Fecket and Golvns, ©. and the Legatee takes foney in Satisfaction of them, that 
Ball. this amounts, 1, to a Conſent of the Executor to the Le or Deviſe 


of them; and then it is a Sale of them by the Legatee ar iſee to the 
Executor for the Money eo jnflanti. 


*Pageazs 4. What ſhall be allowed on > Accodat of. Funcral Expences. 


37H. 6. 30. An Executor may lay out fo oak of the Teltator's Aﬀets as are necel. 
4 Abr. ſary for defraying his Funeral Expences, before he has paid any of his Debts 
or Le ies. 
3 And herein the Wade! is to be careful that the 8 be 1 
Oft ol Exec. and not exceeding the (5) Degree and eee of the rank 
; Papa al a Devaſtavit. 


entw. 37, . 


130. Comb. as: (5) Where the Court of Chancery. "Ep a8 A i To Sum, in 
ying the ces of a Man of great Eſtate and Reputation in his puntry, and being 

there; but iſ he had been buried cifewhere, it ſeems his Funeral might have been more private, 

* Preced. Chan. 27. ; . 


* 


r oo 


of their own Knowledge they know to be falſe, 


R LR de J 4 
FS » IF 2g ; 
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And in Strictneſs it is ſaid, that no Funeral Expences are allowable Salk. 296. 
againſt a Creditor, except for the Coffin, Ringing of the Bell, Parſon, pl. 3. 

Clerk, and Bearers Fees; but not for Pall or Ornaments. Holt C. J. 8 
did, 10l. was engugh to be allowed for the Funeral of one in Debt. 


L Where 


Comb. 342. See 13 Vin. Abr. 563. pl. 5. fy. 


. 5 | a Man dies 
:nfolvent, if more than 40r. is allowed to the Executor or Adminiſtrator for Funeral Charges? 


3 | ” 


7 * * — 
* bd by 
6 5 


4 g 
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- 


liable de bonis Propriis : And herein, 


dh Jn what "Caſes an Executor map make Himſelf 


1. Where be ſhall be liable G. bois Propriie by his falſe Pleading, =” 


XECUTORS are no farther chargeable than they have Aſſets; unleſs 


they make themſelves ſo by their () own Act; as by pleading a falſe Rol. Abr. 


Plea, i. c. ſuch a Plea as will be a perpetual Bar to the Plaintiff, and which 930. 


198. 15 0 
(4) If an 


- Frecutor ſuffers Judgment to go againſt him by Default, upon executing » Writ of Enquiry, he ſhall 


not give Evidence of Want o ets, for he is eſtopped, as if it had been the Caſe of an Heir; for 
he ſhould have pleaded plene Adminiſtravit, or ſpecially what Aſſets he had. 6 Mod, 308. per 
Curiam, See Sir W. Jones 87. 1d. Raym. 589, 591. 2 Ld, Raym, IO5T, I054. 12 Mod. 411. 
Comyns 87. That if an Executor confeſſes or ſuffers Judgment by Default, he admits Aſſets in his 
Hands, and is eſtopped to ſay the contrary. Salk, 310, That an Executor muſt defend himſelf by 
legal Pleading, and cannot in theſe Caſes have any Relief in Equity. Vid: Vern. 119. 3 Vern. 
325. but yet vide 2 Vern, 146, 147. where no Defence at Law. "RN N= OO. 


Therefore if a Executor, being faced, pleads ne ungust Executer, and it 46 E. 3. 10. 


1s ( found againſt him, the Judgment ſhall be de bonis Teſtatoris fry © c. Rol. Ab. 


(4) Si non de bonis (e) Propriis ; for thereby he enſtrangeth himſelf from the 5 933. 


Teſtator, and the Benefit of the Will, and by his own Falſity and F olly ro. Joe. 5 
hath made his own Goods chargeable, l - 5 | pe, 22 55 ' 
| | And. 1:0. 


(e) If upon a falſe Plea Judgment be given againſt an Executor upon Demurrer, and Execution be +] 


awarded, the Sheriff cannot return Nulla habet bona Tefatoris, but is to return a Devaſtavit, as if it 
had been found againſt the Executor by Verdict. Cro. Eliz, 102, (4% But if there had bern 
Judgment againſt the Teſtator, and the Party who recovered had brought a Sci facias on the 
judgment aga'nit the Executor; in this Caſe, tho' the Executor bad pladed ae unguer Executor, and 


it had been found againſt him, yet he ſhall be chargeable de bonis Tyfatoris only ; for the Prayer of- | 


the Writ is for Execution of the Goods of the Teſtator, by which he is eſtopped to demand any other. 


Rol. Abr. 933. Waldron and Berrie. (e) As well of the Debt gs of the Damages and Coſts: 
Rol. Abr. 930. 5 e | EY 


$o if to an Aon brought againſt him he pleads a Releaſe made to him- Cro, Jac, 

elf, and it is found againſt him, this ſhall charge him de bonis Propriis ; 671-2. 
for it is a Falſity which (/] falls within his own Knowledge. 22 
tor pleaded, that he performed a Condition, which being found againſt him, it was held, 3 
ſhould be charged de boni, Propriis. Moor 69. per Dyer. 4 Burr. 2155, x Will, 4. 5 Com, 


| Dig. 210. Cowp. 289. Doug. 126. 1 Term Rep. 783. 


- 


80 where an Action of Debt upon an Obligation was brought againſt *Pagea37 


an Adminiſtrator for 140. and he pleaded, that before Notice of the Action Yelv: 219. 
his Adminiſtration was revoked ; and that likewiſe before Notice he de- AY 
livered over 2000. which he had of the Inteſtate's, to the new Admini- 

ſrator ; the Plaintiff replied, that the Revocation wag by (g) Covin and 8. C. 


| 8 But 

where to an Action of Debt againſt an Executor he pleaded a former Judgment had againſt him 

mother Perſon, and that he had not Aſets more than ſuſſicient to ſatisfy the ge e Lap yp 
| | | | , | 


— 


„ 


44. 
Bulſt. 18 7. 


: his Judg- | : 


— 
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ea, that | abſolutely from the Adminiſtrator. 


Ment was held by Covis, to defraud the other Creditors, though it be found accordingly; and though 
Mis be a falſe Plea, yet the Judgment againſt the Executor ſhall only be de bonir' Taflaloris. Rol. Abr. 
in, Bere and Boyes. [Sed gu. de hoc?) Fs, „„ Ctr 


i 


Lond 


Rol, Abe, | 7 Hut if an Erecutor pleads, That fach a Deed is not the Deed of bis 


2 | Teſtatory or that a Releaſe was given to the Teftator ; though theſe prove 


Bo * falſe, yet the Judgment ſhall be de Bonis Teftatoris 3 for of theſe the Exec 
1 Ferm tor cannot be preſumed to have ſo perfect a Knowledge. 


Rep. 691. So in Debt upon a Bond againft Baron and Feme as Adminiftratrix, the 


Sto. Jac. Defendant pleaded Payment by the Feme, after the Death of the Inteſtate, 
#9T. and it was found againſt him, and the Judgment was, quod recuperes 


n againſt them de Boni, Teflatorir, fi tantum habent in Manibus, & ff nor, pro 


„ mis, de boni, (5) propriit, and held well enough; for though the Plea is 
(0) = way falſe, yet the "Huſband was a Stranger to the Inteſtate, and might not know 
The the Whether the Wife had paid it to the Plaintiff, or not. 1 


Judgment 


Suoght to have been 4 Proptiis of the Baron only, for that a Feme Covert cantiot hare any | 


Goods, but difallowed; for althongh a Feme Covert hath not any Goods during the Coverture, yet 


' becauſe the Baron is charged only in Reſpect of the Feme, fhe might have Goods if ſhe had ſur- 


vived, and Executiori might be taken againſt her, Cro. Jac. 191-2, but for this vide Rol, Abr. 
$30-1. Cro. Car. 693. 3 1 TA 1 . k 1 1 f Ke. x . 


* 


1 , ; 0 4 
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l there be Judgment againſt the Huſband and Wife, Executrix, and a Return that the Huſband 
_ Waſted, it ſhall be de bond, fuis Propriis. 1 Rol. 932. L 25,-—-lIf 4 Return be that the Wife 
dum fola walled, it ſhall be de boni, Proprils of both. 1 Rol. 941.1. 5. R. Cro..Car. 519. See alſo 


Rol. 2585 1. 36. If a Devaſtavit is returned againſt a Feme Covert, Executrix, and her Huſband, 


* 


Brownl. 24. Name. «. 


tler ſufficient Goods have come to their Hands which they have waſted and converted to their own 
Uſe, it is good; the Converſion is not neceſſary, and may be rejected; and Judgment fhall be 
& boniz prapriis of both, Stra. 44% s e 5 As 


* 


80 if an Aion of Covenant be brought " againſt an Executor, and 


2 33 the Breach aſſigned be in the Time of the Executor; yet the Judgment 
e Jac" ſhall; be de \ boms Teftatoris, for it is the Teſtator's Covenant which binds 


47, 671 . . | 
109, * the Executor, as repreſenting him, and therefore he muſt be ſued by that 
931, 922. Saund. 112 | 


$ Co. 734. It is holden in Si{ply's Caſe, that if an Action of Debt on an Obligne 


Mary 2 tion of 2000. be brought againſt an Executor, who pleads fully adminiſter- 
Hob. 1 ed; and the Plaintiff replies Aﬀets, which are found by the Jury to the 
C. 224, Value of 172]. that a Judgment to recover the intire Debt and Damages, 
5) That if and Coſts of the Goods of the Teſtator, Si c. & / non, tunc the 


ec Execu- Damages of his 2 proper Goods, is good; for that the Defendant's 


tor has not Bar being in Effect, that he had not Aſſets, the fame amounted to a 


3 (4) Confeſſion of the Debt, on which the Plaintiff may take Judgment 


- the Teſta. immediately, though he cannot have Execution until Aſſets came to the 


tor's to Hands of the Executor, . „ n | 
Debt and Danlages, th Damages muſt be levied of the Goods of the Exeentor for the Delay; and 
the Levying the Damages of the Goods of the Teſtator, when it appears they are not ſufficient to 
Dams the Debt, is erroneous; for the Teſtator's Goods are ko be charged with the Debt and not the 


amages, if they are not ſufficient to diſcharge both. Lev. 7. (4) That in an Action on the 


aſe againſt an Etecutor, who pleads Plene adminiftravit, the Plaintiff maſt prove his Debt, other- 
wiſe he ſhall recover but 14. Damages, though there be Aſſets; for the Plea only admits the Debt, 
but not the Quantity. Salk, 296. pl. 3, per Holt Ch. J. 5 


tro. Car, But in the Caſe of Dorchefler and Webb it ſeems to be holden, that the 


Cowp. 290, SR 89 8 
493. 3 Tm Rep. 625, 688. ö . 


373. Plaintiff, upon a Plea of Plene adminiſtravit, cannot have Judgment of Al. 


be 
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ſets is futuros for that this is ſuch an Acknojledgment of the Want of 
Aﬀets, as will bar him in the ſage Manner as if the Plaintiff had denied 
that he had fully adminiſtered, which being found againſt him will bar him, 


and on which the Plaintiff muſt alſo pay Coſts, + 85 : 1 


mon a, 


* 


Cale, 438. 


Melſn, where in Debt againſt an Executor he pleadg fully adminiſtered, Les 
vbereupon the Plaintiff prays Judgment of Aſſets in futuyo, and it was ſo ns 
entered; and after, upon a Suggeſtion of Aſſets, the Plaintiff ſues forth a sid. 448 


Stire facias, to which he pleads no Aﬀets, and it is found again him, and 2 Keb, G6, 7 


gment accordingly ; and it was urged for Error, that the Plaiatiff here- 62. 
by has confeſſed the Plea of fully adminiflered, and then it is as ſtrong Vent. 36. 
againſt him as if there bad been a Verdict, in which he ſhquld have been — 
barred for ever; but it was reſolyed for the Plaintiff, for he had a good : 
Cauſe of Action, and probably did not know but that there were Aﬀets, 
and hath done nothing amiſs ; for as ſoon as the Executor denies Aſſets by  _ 
his Plea, be reſta ſatisfied, and makes only-a Reaſonable Prayer, that he 


may be paid when Aﬀets do come, as it is fit he ſhould, and therefore thy EEE 


agreed Shipley's Caſe to be good Law; for when the Exeeutor ple 

Rien cs Mains, be confeſles the Debt, which is a good Foundation & the 

Judgment; but the Want of Aſets at preſent binders Execution, which 4s 

therefore ſtayed till Aſſets ſhall come. i e OG, 

2. Where by his Promiſe to pay cr diſcharge the Leſtator's Debts ar Le- 
: ” gacics, he mak Lab 1 


Rol. Aly, 


Statute of Frands 29 Car. 4. 4. 3. ſuch Promiſe rauſt be in Writing. (a) It is faid in 9 Co. gy. 
that thongh the Plaintiſf need not alledge, that the Executor bas Aﬀets; yet if in Truth thaw the 
no Debt due from the Teſtator, or if the Executor had no Aſſets at the Time of the Promiſe 
he may give theſe Matters in Evidence But the better Opinion ſeeme to be, that the Plaintiff 


Action. Vid Rol. Abr. 24. Cre. Jac. 273, $04, 613. 3 Leon. 67. 2 Lev, 29, 122. Wear; 
751 {— But a Promiſe by an Adminiſtrator durante AJinor#azz after the Iuſant has come of Age, wil} 
not bind ſuch Adminiſtrator. Cro, Car. 516. Rol. Abr. gio. 8 


* 
— ———. a — 


Bat the Plaintiff uſt prove his De | 1 | 
PPP bis Dole, wales be Fiemce of che Dalencany's Aiming of 
Bo where in Afumapſu the Plaintiff declared, that J. S. deviſed a Lege- + Le. . 

e to him, and made the Defendant Exccucor, and the Plaintiff intending Bau awd} 

to ſue him for the Legacy, the Defendant, in Confideration of Forbear. T9: 
ace, promuled to pay him: The Defendant pleaded divers Boyds aud ; OE 
Judgments, and ND Fe; ultra, upon which the Plaintiff demurred, aud 

had Judgment without Argument: For it is not materie whether he bad- 


Forbearance ; and a Forbcerauce of Suit for a Legacy is a ſuffeient Con- 
\ Soif 4. together with B. is bound to C. for the proper Debt of B. ge. 


v 
- 


on ſuch Plea, to admit the Truth of it, and take Judgment 4: Boni quands ee! Sce the . 


® But this Matter came to be fully conſidered in the Caſe of Io) and rag 
ADs 


That due 
vat prove his having Aſſets, and that Forbearance is ſufſcient Conſideration to intitle him 46 t 


+ And ge. if the Buit ſhould not be agaiaſt him, in bis own Right, without nouing king Tn 


Allcts ar 20, for be is charged upon his own Promiſe, is Cophideration of = 


ard 4 pay che Mancy, 25d El. dis aud makes D. bis Exccutor, and B. nog 2 
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2 167. tain any Action in his Right, which he . might. ; 


deen ad- © their 


Vent. 175. Life-· time of the! eſtator, ſhall have an 


. 
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in Conſideration that A. will forbear to ſue him till ſuch a Time, aſſumes. - 
and promiſes to repay him; ve Confideration i is good, TE” * was liable | 
. u P. in Equity only. ! | 


was not lia- 


9 n 2h the imple Prof of hi ran wan Money id for i Ut | 


8 


9 


Arn 


"bring in Right of thoſe then repreſent, 


i Ceo. Eliz. K* Executcr Rande 5 in the Place of his Teſtator, and (a) tebeefeats hi | 


as to all bis Perſonal ContraQs, and therefore may regularly. main- 


( q 
Rol. Abr. / 


| Liner 118, 133.  Poph. 189. Pg 193. a But if one enden into an Obligation, condition · 


ed to pay 205. to ſuch Perſon, as the 2 ſhall by his laſt Will appoint, and the Teſtator makes 


; no particular Appointment, his Executors cannot maintain ah Action for this 200%. for though they 
are his Aſſignees in Law, A , for the Ward P Pejin 


TRIO with it, Hob. 9, 10. 


But it ſcems that Executors coal not at Cases Law bring Treſpas 
for a Treſpaſs done to the Teſtator ; to remedy which, by the 4 E. z. c.). 
reciting, That 4 whereas in Times paſt Executors have not had ARons 
« for a Treſpaſs done to their Teſtators, as df the Goods and Chattels of 
c the fame Teſtators, carried away in their Life, and ſb ſuch Treſpaſſes 
* have hitherto remained unpuniſhed; it is enacted, that Executors in 


(0) Tt hath * fuch 95 Caſes ſhall have an Action againſt the Treſpaſſors, and recover 


es in like Manner as * whoſe Executor * be ſhould 


judged,th d,that & have had, if they were in Liſe.” | 


cutor 


may have 


an Ken of Debt-upon the Statute 2 & 3 E. 6. c. 13. e Pg ag be not 1 
Tithes in his Teſtator's Time; for though it is a Tort done to his Perſon, yet it is maintainable 
with the Equity of this Statute. Vent. 30. 


Co. Lit. Alte it was 8 that at Common Law theie was 13 FO for 
162. a- Recovery of Rent-arrear in the Life-time of the Teſtator; for the Heir 
| could not maintain an Action of Debt for it, becauſe he had nothing to do 


1 | with the Perſonal Contracts of his Anceſtor ; nor the Executor, becauſe he 


could not repreſent his Teſtator, as to any Contracts relating to the _ 

hold and Inheritance; but this is remedied by the 32 H. 8. cap. 37. b 

Which Executors and Adminiſtrators are enabled to fie for and recover 
fluch Arreats of Rent, c. for which vide Title Delt, Letter (C) 16, & 
Oro. Elia. Executors and Adminiſtrators may bring Trover for the of ihe 
77. Deceaſed, though the Defendant took the Goods brfore Probate or Admi- 
ent. 30. niſtration committed, for the Probate and Adminiſtration relate back to 
7 3 the Deattr of the 'Feſtator or Inteſtate; and they may alledge the Poſſeſſion 
' Converſion, in the Teſtator or Inteſtate; for though this be a poſſeſſory Action, yet 
the Law ſuppoſes the Poſſeſſion in the Executor or Adminiſtrator, as ſoo 
1 as the Property is derived to them. 

2 Lev. ab. An Executor, (and not Heir or * )' for a Canna broken in the 


mo of Covenant, e it were 
„ a a C6 


Advantage of Cadence in groſs. Palm. Ee” Covenants annexed to the Freehold and 


„ . Inheritance, though made with the Teſtator, his Executors and ETC Tata dt ſeend tf 


— * And. ss. Skin. 305. pl. 1. * N Covenant. 


% _ Gl . 7 
* 


— 


„500000 


104d and 
ſeend 1 


1 


A Covenant Real, which ruris with the Land, as he cannot of that have ac 
not named, as be perſonally repreſents the Teſtator. _ 


5 2 Impedit for 2 Diſturbance in the Life - time of their Teftator, and ſhall recover Damages within' þ | 


Ch. J. Ld. Raym. 502. [And gu, if Holt was not right ?] : 1 
An Executor may bring a Writ of Error to reverſe an Attainder of High Salk. 295. 1404 
Treaſon of his Teſtator, for he is privy to the Judgment, and may have a pl " 5 Wd 
Loſs thereby. | 5 885 5 5 4515 by 101 
| CH : | Eats three Judges' WW. 
againſt Holt, who held, that by the Reverſal the Blood and Land is reſtored, which is no 2 nt 
to him, and the Goods were forfeited by the Conviction of the Teſtator, and not by the At- 14 
uinder. [And gu. if his Opinion is not according to Law:] | . | FS 0 
(0) How fuch Aaions mult be laid, and therein of 1 
joining a Patter in Right of the Teſtator, and m Wl 
their own Right in the ſame Agion, 10 
N Executor cannot in the ſame Action join a Demand in his own Noor arg 
A Right, and What he hath in Right of the Teſtator, in the ſame Cro: Eli. 
Action, For the Rights being of ſeveral Natures, there muſt be ſeveral 306. NN 
5 Judgments. a | of „ | Hob. 184. | 1 
; | | — | - „ 115 
AS . 2 7 45 Vent. 268. e 
2 1.ev. 110, It, 228. 2 Keb. 874. 3 Lev. 74. Show. 366. Salk. 10. pn Earth, , Bj 
4 Burr. 2155. | i | E : 46 Wi 
And therefore if in ¶ ſumpſit againſt an Adminiſtratrix, the Plaintiff Hob. 88. (Kit! 
declares upon a Sale of Goods to the Inteſtate for 2000. and upon another _ _ „ 
Sale to the Defendant herſelf for 27/. and that upon Account the De- _ 7 
fendant was found indebted to the Plaintiff in theſe Sums, and pro- - © Ml. 
miſed, Sc. the Declaration is nought, for the Charge being in ſeveral El 
Manners, viz. in her own Right, and as Adminiſtratrix, it ought to have q 
been by ſeveral Actions. 75 „% vo | 4 
So if A. J. and C. be poſſeſſed of Goods as joint Merchants, which Carth. 170, th 
come to the Hands of J. S. and afterwards B. and C. dies, A. alone may 171. Ki 
bring Troyer for theſe Goods ; for though between joint Merchants there ae N 0 
s no Survivorſhip, yet the Action in this Caſe muſt ſurvive, though tbee 4; 
latereſt doth not; otherwiſe there would be a Failure of Juſtice, becauſe | 


q * by ä 7 | 2 : * 
— * 5 * — 2 6 - 0 4 
Y © N ; 
— . : 
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Heir, £9. and the Damages ſhall be recovered by the Executor, though = 


But though an Executor repreſents the Teſtator as to his Perſonal Eſtate vent. 30. 10 
and Contradts only, yet an Executor may bring an Ejectment f for an f . h —- WW 
Ejectment in the Lie of the Teſtator; for in this Action Damages as w al iis 4 
as the Poſſeſſion of the Lands are to be recovered. (c) Ne (h So they 0 

i may bring a | | 0 


#3 EN 


Equity of the Statute 4 E. 3. c. 7. Cro. Eliz. 207. 


'* So if a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad- *Page 440 | | ll 
mittance, and dies, his Executor may bring an Action for it; for it does 3 
not depend upon the Inheritance, but is gu a Fruit fallem x = | 


__ 


| | and Garret: VA 
3 Mod. £39. 3 Lev. 261. Show. 35. Comb. 151. S. C. adjudged by three Judges againſt Holt hg 


the Survivor and the Executors of thoſe who are dead cannot join in Ac- 
; | ; FI tion, 
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= for that their Rights are of ſeveral Natures, and there muſt be en 
| ginents. 

Co. 32. If an Executor brings an Action of Debt for any Thing in Right of the 
fad down Teftator, it mult be in the (e) Demel ou. 

as Rule. 


e * 


Vlieor 366. Mel. Abr. Goa, 60g. 8. P. (a) But if. in hs Bat, and D, © er Yo 


dict, ns 17 Car. 2. c. Be I Lev. 250, Fain 17 * 8. C. 379. 

* 80 $7 an W brings Debt upon an Obligation made to the Teſtator, 
w where the Pay of Payment incurred (5) after the Death of the Tel. 

40 LI. 6. 5. b. *tatar, yet the 2 ſhall be i in the Detinet og : for be prey the Ye 


3 as Executor. wo 


602. 8. C. x | * 


(60) 80 if a 


Man binds himſelf to 4. Tedator IM pay bim ok 3 fuch a Thing ſha u happes, l if it happens 
alter the Death of the Teſtator; yet the Writ ef Debt by the Executor ſhall be in the Detinet only. 
Rol. Abr. 602.80 if a Rent be granted to another for Years, the Executor of the Grantee ſhall 
have Debt, for the Arrearages of this Rent incurred after the Death of the Teſtator in the Deine 
only; for he had it as Executor. Rol. Abr, 602.—S0 if Leſſee for twenty Years leaſes for ten 
Years, rendering Rent, and dies, his Executor or Adminiſtrator fhall have Debt for the Rent incurred 
after the Death of the Teſtator in the D-tinet only, Rol. Abr. 603, Noy 32. Oro. Car. 22. 
Lev. 250, 2 Keb. 407. Sid. 379, 8. P. adjudged, hut in 2 Jon. 169. the contrary ſeems to 
be adjudged, ang a Diverſity taken between Things in Action and Chattels in Poſſeſſion; for as tg 
Things i in Action, the Writ muſt always be in the Detinet, as for the Arrears of an Account, &c, 
and it ſhall not be Aſſets till recovered ; but in this Caſe the Reverſion of the Term being in the 
: Executor immediately by. the Death of the Teſtator, it is Aﬀets for the whole Value, and the Shew- 
ing he is Executor, is only to intitle him to the Term to which che Rent is incident. 


Cro. Eli, So if in an Account an Executor recovers a A Debt due to his Teſtator, in 
326. Debt, for the Arrears thereupon, the Writ ſhall be in the Delinei only; ; 
' bag = for tho) the Action is converted into a Debt by the Account, yet it is the 

9 8 ſame Tivig which was received i in the * of the N | 


. 
184, 273. Noy 19. 2 ts 111. 7 5 47. 


Rol. Abr. So if A. be in Execution upon a R for B. and FUL B, des and 
602. 4 brings an Audita Qperelu againſt C. the Executor of B. and ha a Sire 


Go _ facias ; and thereupon puts in Bail by Recognizanee in Chancery, accord- 


5, C. ing to the Statute of 11 H. 6. c. 19. and after upon this Audita Querela, | 


Judgment is given againſt A. and afterwards a Scire facias iſſues againſt the 
Bail, and after Judgment the Bail is taken in Execution upon the Recog -; 
nizance, and the Sheriff ſuffers him to Eſcape, upon which Eſcape the 


Oeser! Executor bi ings an Action of Debt A ) ; this Action ought to be brought 
obtains in the Detinet only, and not in the Debet and Detinet ; for this ne e 


| Judgment is in Nature of the firſt Debt, this being i in a legal Courſe. 
Debt an | 
— the Defendant in Execution, and the Sheriff ſuffers him to eſcape, &c. for the firſt Aces 
being in the Detinet, and that for the Eſcape being founded upon the kme Record, it ought 55 
ue it, Cro, Eliz. 326. Cro, Jac. 545, 685. Hob. 264. 2 Rol. Rep. 132. 5 232. 
79. Carth, 49, Doug. 4. 2 Term Rep. 126. 


Rol. Abr. 
602, by Contract, in Debt upon FR bligation the Mrit ſhall be in Deb 
(9 Soifthe aud Bau, 3 4% 85 at e qe 
Executor s 5 5 ; 

ſells the 
Goods of the Teſt; . "i certain sum, he mall 2 Debt ſor this in the Debet and Detinet, 
Lane 80.—80 if an Executor recovers in Treſpaſs for Goods taken out of his Poſſeſſion, in Debt, 
for the Damages recovered, tke Writ ſhall be in the Debet and Detinet, for he need not name 
himſelf Executor. Rol. Abr, 60z. Lane 80. 


s For he has made the Debt his own, and is chargeable with the original Debt as ale 


So if an Executor, having Lands by an Extent, upon a Statute made to 


08g. the U and ming himſelf 1 5 Decd leaſes them for three 
2 55 6h 25 | | Years, 


But if an Exeeutor takes an (4) Obligation RE a Debt Jo to his Teſtatot 


n 
1 


Hands. 
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Years, rendering Rent, Sc. if an Action of Debt is after brought by him Mod. 185. 


for this Rent, it muſt be in ha Debet and Detinet, becauſe it is founded . e Poph 


upon his own Contract. Lak 


5 Co. 31. b. Vent. 171. 3 Mod. 327. Lev. 128. 8 Mod. 288, 356. 10 Mod. 12. 12 Mod 7. 


So an Executor, being Leſſee for Years of a Rectory in the Right of the Cro. Jac. | 
Teltator, may have Debt upon 2 & 3 E. 6. c. 13. for not ſetting out 54 _.. 
Tithes in the Debet and: Detinet, becauſe founded upon a Wrong in his own 20. 
Time; and by the Statute it is given to the Party grie ved. 3 
„„ N b | 2 Term. Rep. 126. 


Alſo Executors and Adminiſtrators may, if they were actually poſſeſſed Mod. 62, 
of the Goods of the Deceaſed, declare that they were poſſeſſed as of their 63. 
own Goods and Chattels, without naming themſelves Executors or Ad- N 
miniſtrators, becauſe the Violation is to the Property actually in their own 15 
| See 6 Mod. 


| 1 a 92. 
Fitzgib. 202, 257. 10 Mad. 21, 389. Vern. 25. pl. 20. Comyns 18. pl. 10. 150. pl. 02. 2 Will. 
Rep. 576. pl. 188. 3 Will. Rep. 81, 88. 8 N | | . | g 


It was formerly (a) holden, thats an Adminiſtrator in his Declaration () 44 E. 
ought to ſhew how he was Adminiſtrator, and likewiſe to produce his 3: 16, 
Letters of Adminiftration ; alſo it was (5) held, that in an Action againſt 5 
an Adminiftrator, the Plaintiff ought to ſhew by (c) whom Adminiſtration ; 8 
Was granted. 5 | EG | | Wade and 

| 1 | Atkinſon. 
Doug. 542. (c) That an Adminiſtrator, in his Declaration, was likewiſe to ſhew in what Place 
Adminiſtration was committed to him. 25 H. 6. 31.—But this was ruled otherwiſe. Cro. Eliz. 
233. Piers v. Turner. . To. SEE 


But afterwards this Difference was taken, that where an Adminiſtrator- Page 443 
is Plaintiff, he muſt ſhew by whom Adminiſtration was granted to him, he Cre, K Liz. 
caule it is that which intitles him to the Action; and if granted by a (4) 236, 879, 
peculiar Juriſdiction, ought not only to ſhew by whom, but muſt add this Zey1e 166. | 
Clauſe, Cui commiſſio Adminiftrationis predia” de jure pertinuit, which he (4) Where 
need not do, if the Adminiſtration was granted by a Biſhop ; for in ſuch Admini- 
Caſe it is ſufficient to ſay, that it was granted to him by the Biſhop, loci 10. ſtrution 
lius Ordinarium, becauſe ſince the Law takes Notice of the general Juriſ- -b 
dition of a Biſhop over the whole Dioceſe, it likewiſe takes Notice of all pet e 
Acts done by virtue of that Juriſdiction. Ya | ſhop, arid | 

| „ norfaid 
Whether as Ordinary, or by virtue of his Prerogative, yet held good. Cro, Fliz. 6. 456. 4 Leon. 
189,—Where the Adminiſtrator ſet forth, that Adminiſtration was committed ro him by J. S. 'Arche 
deacon of Norfolk, and did not ſay, Loci iſtius Ordinarium ; and this was held good on a general 
Demurrer ; for it is not neceſſary w ſhew the Juriſdiction of an Archdeacon more than of a Biſhop. 
Sid, 302. Lev, 192.— That the Plaintiff need not ſet forth the Authority of an Archdeacon, becauſe 
he is Oculus E iſcopi, and is to commit Adminiſtration % jure Ordinaris, 2 Rol. Rep. 124, 15% 
Cro, Jac. 556. Palm. 97. Style 54. but for this % Cro. Eliz. 431. Moor. 367. Leen. 31a. 
Style 236, 282. Jon. 1. 2 Mod. 65. Lutw. 9, 408.— And that ſuch an Omiſſion will be aided 


after Verdict. Show. 355. Aaſon and Hanſon adjudged. 4 Mod. 133. 8. C: Show. 355, 8 


Mod. 244. Ld. Raym. 562. 2 Ld, Raym. 856, 1037, 1071, 1207, 1216. 10 Mod. 21. 11 Mod. 
223. pl. 18. 12 Mod. 100, 385, 443, 537, 616. Comyns 17.pl 9. Will. Rep. 753, 767. 3 Will. 
Rep. 349, 370. 2 Barnes 142. Stra. 412. 2 Stra. 716, 781. 2 Ld. Raym. 1510. Barnard K. B. 
29. See 3 Danv. 382. pl. 10. Comb. 196, 392. Salk, 37. pl. 4, 5, 42. pl. 11. 6 Mod. 451, 161, 
324. 3 Salk. 23. Holt 204. pl. 11. | 


But where the Plaintiff ſues the Defendant as Adminiſtrator, he need not Lit. Rep. 
wow ſet forth in his Declaration by whom Adminiſtration was committed, *. 
for it may not be io his Knowledge, and therefore it hath been held ſufficient 52% 28% 


| 7 Sid. 228. Jon. 1. Lutw, 30, 
Vas. BH. 11 x J. 2 v. 308. 
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N him to declare, that Adminiſtration was granted to the Defendant De. 

| 972 _ Gita furit forma, without ſhewing by what Ordinary; (a) but it is ſaid to 
ar 5% be neceſſary for him to alledge, that Adminiſtration was granted to him in 
AED Order to charge him in the Action. . „ . 
Plaintiff in his Declaration muſt aver, that the Adminiſtration was com tted to the Defendant.— But 

in Comb. 465. a Caſe is cited to have been adjudged, Mich. 1698. that though ſuch an Omiſſion be ill 
upon a Demurrer, yet it is aided by the Defendant's picading over, whereby he admits himſelf 2 
rightful and lawful Adminiſtrator. Sce Ld. Raym. 265. Carth. 432. 6 ER NG 7 


Cro. Elz. Alſo it was formerly held abſolutely 0 neceſſary, that 33 0 q 
SSH 59% Adminiſtrators ſhould (5) conclude their Declarations with a Profert hic in 


LEP 3 


* 


en . Curia Literatas Teftamentarias or Literas Adiniſtrationis, becauſe theſe 
Bulft. 200. Were the Things which iatitled them to the Action. | Eo 
3Bulſt.223. | | | 


Hob. 38. (6) That in a Scire facies by an Executor upon a Indgment obtained by the i the 
Profert in Curia, &c. may be in the Middle or End of the Writ. Carth. 69. e | 


Vent. 222. But this alſo is now held to be but Form, and aided “ by the expreſe 

* Bur it i: Words of the Statute 16 & 17 Car. 2. c. 8. F 5 
it is ; 

after Ver- = 2-4 | | 5 

dict ſuch Neglect would have been a good Cauſe of Demufter. 


n — 4 
r B24 522 N 5 | 7 15 $4 Ix ha 


(P) Df Adions and Remedies againſt Executors and ad⸗ 
| iin ,, èͤ . 


1. Upon what Contracts or Engagements of their Teſtators or Inteſlates 
V Executors or Adminiſtrators are liable. 2 856 
ae 5 T is clearly agreed, That Executors and Adminiſtrators, ſtanding in the 
as 3 Place of thoſe they repreſent, ſhall be anſwerable for all their 
Of. of Debts, (c) Covenants, Sc. as far as they have Aſſets, and that the 
Exec. 117. * Teſtator's Covenant's ſhall extend to them, though not (4) expreſsly men 
Cro. Car. tioned. Ee ns % oh A 


187. | 
Jon. 223 | | N 498 | | | 
Yely. 203. 1 Com. Dig. 526, 527. Eſpinaſſe Dig. 183. 1 Term Rep. 91, 619. 4 Term 

4. (e)] But it is ſaid that the Teſtator cannot bind his Executor where he is not bound himſelf; as 


Lit. Rep. 334-——But if it be to be performed by the Perſon of the Teſtator, the Executor cannot 


Bro, Cove- And therefore where a Man covenanted that 4. ſhould ſerve B. as an 
nant, 12. Apprentice for ſeven Years, and died, it was held, that if A. departs with- 
ear the Term, a Writ of Covenant lies againſt the Executor of the Cove- 
nantor without naming. | 
Sid. 216. If a Man be bound to inſtru an Apprentice in a Trade for ſeven Years, , 
| 2 761, and the Mater dies, the Condition is diſpenſed with, for it is Perſonal bu 
. : F 2 . 1 25 2 


* 


EXECUTORS A= ADMINISTRATORS. 
jf he were likewiſe bound to find him with Meat, Drink, Clothes and Lev. 255. 
Lodging, this the Executors are obliged to perform. 0 8 Ng 
Ik A. leaſes to B. and B. covenants to repair, c. and he aſſigns to F. S. J Fan * 
_ who dies inteſtate; the Premiſſes being out of Repair, the Leſſor may bring Non. 
Covenant againſt his Adminiſtrator as Aſſignee, and declare that he made a Salk. 309. 
Leaſe to B. &c. cujus tau: Reſiduum termini Annorum, Oe. devenit, Qe. pl 23-316, 
ber Aſgrationem to the Adminiſtrato r. "0s 


The Executor of a Leſſee for years muſt pay the Rent reſerved though 08. of 
the Rent be of greater Value than the Lans. | | Exec. 419. 
we ih | Saua 297 
And if an Afton of Debt be brought ngaint an | Executor for ti hots: 
rearages of a Rent reſerved, upon a Leafe for Years, and (6) incurred after (3. 
the Death of the Teſtator, the Writ (e) ſhall be in the D-le! aid Detinet Cro. EIA. 
(4), becauſe the Executor is charged of his own Poſſeſſion. "2 13 3 
| n | ö f | boxe 566. 
Brownl. 56. Cro. Jac. 411, 546. Bulſt. 23. 2 Brownl. 206. Cro. Car. 225. Allen 34. Mod. 186. 4 
Brownl. 202. Palm. 116. S. P. (3) Where Part incurred in the Lime of the Teſtator, and Part 


after his Death, his Executor may be charged in the Detinet for the Whole, Allen 76. Stil. 118. 


He may be we og in the Detinet only, but thea he ſhall anſwer only out of the Teſt:tor's Eſtate, 
Allen 42. S. C. Styl. 79. Lev. 127. 5. P. adjutlged. 4) For though they have the Land as 
Exccutors, yet nothing ſhall be employed to the Execution of the Will, but ſuch Profits only which 
are above that which is to make the Rent; and therefore ſo much of the Profits as is to make of 
anſwer the Rent they ſhall take to their own Uſe, and they ſhall be charged for it in the Debet ond 

"Detinet, Poph. 120. 5 Co. 31. Cro. Eliz. 512,—And if the Land be not worth more than the 
Rent, it is a good Plea to ſuch Action in the Debet and Detinet; for in ſuch Caſe he is to be charged 
in the Detinet only. Vent. 171. per Curiam; and for this vide Palm. 118. Sid. 266. Mod. 185. and 
the Authorities to the fifth Section in p. 441.—But where they are to be charged upon a Leaſe made 
to the Teſtator, and have not the Profits of the Leaſe to anſwer it, they-ought to be charged in the 
D:tinet only; as where Debt is brought againſt an Executor of a Leſſee for Rent incurred after Aſſign- 


him after Waver of the Term. Lev, 127. & vide Allen 43. 


tor may plead that he has not Aſſets, and that the Laud is of leſs Value than * . 
the Rent, and demand Judgment, if he ought not to be charged in the oo 3 ED 
Detinet only, but ſo long as he hath Aﬀets he cannot wave the Term, or 5 * 
fay, that it is of leſs Value than the Rent; but after he hath diſcharged 
himſelf of the Aﬀets he may wave the Poſſeſſion by giving Notice to the 
Reverſioner. | [ | SAS 
Alſo in all Actions againſt Executors and Adminiſtrators, the Charge 8 Co. 159. 
muſt be in the (e) Detinet only: for they are only chargeable in reſpect of 536. 


the Aﬀets. Wees 


9 where it ſhould be only in the Detiuet, that this is aided after Verdict, by 16 & 17 Car 3. 
. 8. Sid. 379. | | a 


But if an Executor obliges himſelf to pay a Debt due by Contract by the Rol. Ahr. 
Teſtator, in Debt upon this Obligation, the Writ may be in the Debet and 603. 
Daiinet, becauſe the Obligation, makes it his own Debt. 

* So after 9 Judgment againſt an Executor, one may in a new Action page 444 


* of Debt in the Hebet and Detinet ſuggeſt a Devaſiavit, and thereby charge 
muſt be af- 


| Seex Sand. 217. Carth. 2. 2 Lev. 162; 209. Upon a Judgment againſt Hnſband and Wiſe- 
if 8 Debt does not lie eſting a Devaſlavit 2 Huſband; for though 
e Waſling by the Huſband, ſhe not be charged 4 boni 
againſt the K. 2. Lev. 161. 9 55 


„„ 2+ Of 


ment of the Term. Poph. 120. Sid. 266. S. C. Lev. 127. 3 Mod. 327- 80 if brought againſt 


But though he is to be charged in the Debet and Detinet, yet the Execus Salk. 297. 


deld, that if Debt be brought againſt an Adminiſtrator in the Debct and Detinet, for Rent due b» fore _ 


MY whe him, vide Rol. Abr. 603. 5 Co. 33. 2 Lev. 146. 1 Vent. 315, 3. 


Propriis for Coſts reco» 
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EXECUTORS AN ADMINISTRATORS. 


he. b 


i 8 , 8 : 5 55 LIT : $- 
„ re . or a eat 
2 Of Perſonal Torts, which are faid to die with the Party, 


How. 18x, The taking up an Exeentorſhip is an Engagement to anſwer all Debts 
aw of  -, of the'Deceaſed; and all Undertakings that create a Debt, as“ far as there 
p * bes are Aſſets; but doth not embark him in the Perſonal (5) Truſts of the De- 
Reaſon it ceaſed; nor is he obliged to anſwer for his ſeveral Injuries, which none 
ſeems that can tell how they might have been diſcharged or anſwered by the Teſlator 
Executors himſelf. | | IHE 

were not g he of rot Sh at ware: 4 TT Flr rr ſ 
chargeable in Account, becauſe not ſuppoſed to be conuſant enough in the particular Dealings o 
their Teſtators, wide Tit. Account. Hence alſo it hath been held, that if A. bails Goods to . 
to which C. hath a Right, and B. dies, that the Exccutors of B. muſt deliver theſe Goods to C. 
and are no ways accountable for them to A. for they came to the Poſſeſſion by the Law; and there- 
fore _ only deliver them to thoſe Perſons in whom the Law hath eſtabliſhed the Property. Rol. 


4 


Rol. Abr. Hence it hath been eſtabliſhed as a Maxim, that A@is Perſonalis moritur 
ED Ge 6. cum Perſona ; and on this Foundation it was formerly held, that there was 

| 28 2 no Remedy for the Recovery of Debt due by Simple Contract by the Teſ. 
Gro. Eli tator, eſpecially by Action of Debt; for herein the Teſtator might have 
121, 302, Waged his Law, of which Benefit his Executor is deprived. 

4 Leon. 165. Goldſb. 106. Moor 366, Poph. 31. 


9 Co. 8. Hut it is now agreed, that an () Action lies againſt Executors, where 
10 Cœ 7b. there is a Duty as well as a Wrong; and that they are anſwerable in thoſe 
_ Te: = Perſonal Actions which ariſes ex contrafu, and not ex maleficio 5 for that 
Vaugh. 101. every Contract implies a Promiſe to perform it, in which the Teſlator 
(-) That al- himſelf could not wage his Law, becauſe he could not make Oath that he 
though bad diſcharged the Duty before the Quamum had been aſcertained by a 
ae e a Jury. 5 | „ | ' ; : 5 2 | 

Iimple ; . 

888 cannot be recovered againſt an Executor by Action of Debt, yet it may by Aſſumpſit. Lev. 
200, 201. „„ | a of | 

Hob. 216. So where in Caſe againſt an Executor the Plaintiff declared, that he 
Bidrveli and proſecuted an Attachment of Privilege againſt the Teſtator; and that the 


Cirttun, Feſtator, in Conſideration that he would forbear any further Proceedings, 


promiſed to pay him 507. and it was held, that the Action lay > an the 
Executor, this being ſuch a Contract as bound the Teſtator himſelf. 


| Cro. Jac. Alfo it hath been reſolved, that there is no Difference between a Promiſe 
405, 417, to pay a Debt certain, and a Promiſe to do a Collateral Act, which is in- 
$71. certain, and reſts only in Damages, as a Promiſe to give ſuch a Fortune 


0 with his Daughter, to deliver up ſuch a Bond, c. and that wherever in 


t thoſe Caſes the Teſtator himſelf is liable to an Action, his Exetutors ſhall 
Palm. 329. be liable alſo. g | N . 
Cro. Jac. | . | | 

662. S. C. Rol. Rep. 266. Sander and Efterlie. S. P. 


Raym. 99. So where a Prohibition was prayed, becauſe a Parſon libelled in the 
2 of and Spiritual Court for Tithes, ſubtracted (4) by the Teſtator, agaiult 
Sid. x8. | | 

and Keb. 692. 8. C. Lev, 39. S. P. (d) So where an Adminiſtrator to his Son brought Debt for 
'Tithes, and it was moved in Arreſt of Judgment, that this Action being given for the Contempt 
and Wrong done to the Inteſtate does not lie for the Adminiſtrator ; the Intent of the Statute 2 & 
E. 6. c. 13. being to give Remedy only to the Party grieved ; but it was reſolved, that it lay for the 
Adminiſtrator of the Party grieved, that here was a Duty as well as a Wrong. Vent. 30. ** 
Witliam Moret:n and Heptins, 2 Keb. 502.8.C; Sid. 407. S. C. in which laſt Book it is ſaid, that 
it will not lie againſt the Executor of him who did the Wrong, but Qs. U wide Yelv. 63. 


Þ 


 contrau ſhould not charge the Executor, did not extend to the Caſe of 


Stra. 716.— 


1 : 


 EXECUTORS anv ADMINISTRATORS. 


. Fxecntor, upon this Ground, that it was a Perſonal Tort, that died *Page 445. 


with the Perſon ; at leaſt the Penalty given by the Statute ſhould not be 
recovered after the Party's Death who offended ; but the Court denied the _ 
Prohibition, and held, that the Rule, that quod oritur ex delido & non ex 


i * 


— 


Ribe FTE | 3 | i: TE Yi 
| Trover lies againſt Executors, for this Action is not merely ex Maleficio, Vim Tit. 
which dies with the Perſon, but here there is ſuppoſed an Intention in the Trover and 
Teſtator to reſtore: the Goods to the right Owner, for the Law will not Converſion 
preſume an Intention of Injury in any Perſon ; and therefore the Malcf- 
cium is in the Executors, in not making Reſtitution accordingly.+ "+ Sed gu: 
= To Re 5 e e ene 
cific Goods did not come to the Hands of the Executor? In a late Argument in B. N. a Cale of 
Collins and Pepperell, 22 & 23 Geo. 2. B. R. Was cited, that an Action of Trover does not lie 
againſt an Adminiſtrator for rover and Converſion, by the Inteſtate. But u. if in that Caſe, it 
was proved that the Specific Goods came to the ele of the Adminiſtrator, or, if the Determina- 


tion was not, that the Action did not lie againſt as Adminiſtrator? 


L And though the Rule at Common Law, that 2 Perſonal Action dies with 4 Mod. 40g. 


the Perſon, hath been conſtrued equally to extend to Wrongs and Injuries Salk. 314. 


done by or to the Teſtator; ſuch as Aſſaults and Batteries, Breaches of PE 15 


Truſt, Se. yet it ſeems, that an Executor in ſome Caſes may within the % EN 


Equity of 4 E. 3. cap. 7. de bonis Aſportatis in Vita Teftatoris, maintain an 2L4.Raym. 


Action for an Injury done to his Teſtator; whereas, if it had been done by 971, 1502. 


the Teſtator, it would have come within the Rule of Attio Perſonalis mori- _ 1222 
| £ ile 


„ 
Nin ISS, 'F Vent, 30. 


„Sid. 48 80“ 


tur cum Perſona. 


12 Mod. 71, 565. 
Stra. 60, 576. 


Ld. Raym. 40, 437, 693, 753 973. a Ld. Raym. 1073. Gilb. Eq. Rep. 190. 


. 
* 


And therefore it hath been held, thot if a Sheriff ſuffers a Perſon in his Jon. 173. 
Cuſtody on meſne Proceſs to eſcape, that the Executor of the Party, at FPoph. 189. 


whoſe Suit he was in Cuſtody, may maintain an Action againſt him; be- 
cauſe the Body of the Priſoner being a Pledge for the Debt, the Executor Maſon vet. 


and not to the Perſon of the Teſtator (a): But in this Caſe, if the Sheriff Cowp. 40. 


died, the Party conld have no Remedy againſt his Executor. - - Cro. Car.” 

| 9 . 
921, S. P. 6 Mod. 126. S. P. and the ſame Diverfity. (a) So an Executor may charge another 
xccutor ſor a Devaſſavit, to the Injury of his Teſtator ; but at Common Law the Executor of an 
Lxecutor was not liable for a; Devaſtavit of the firſt Executor. Salk. 314. pl. 22: 2 Ld. Raym, 
971, 1502.,———{Sce infra, Dive 3. l FFF a 


So where to a Fieri ſacias the Sheriff made a falſe Return, viz. that he 4 Niod 403. 
and the Filliams |. 


ievied only ſo much, when in Truth he had actually levied more; 


Lxccutor of the Party brought an Action for this falſe Return; and ad- 8015 eee 

: S | . : | Salk. 1 2. pl. 
judged, that it lay; for this was not properly an Injury done to the Perſon, 8, C. ad. 
of the Teſtator, for then moritur cum Perſona, but it was an Injury to his judged: For 
Eſtate. | | by levying 


1 , 
| : 
4 


* — 14 2 8 % 1 1 1 2 $ © $6 772 2 8 6... 44 it 22 
a Right was veſted in the Teſtator. Cro. Car. 297. S. P. but 


3. Of Remedies againſt Executors or Adminiſtrators of Executotsßz. 


miniſtrators were not at (4) Common Law liable to the Devaſtavits of thoſe 999: | 


E ** 9 3 72 Lev. 10, 
133, 


3 Keb. 462, 530, vent. 292» 5) But in Chancery ſuch Executors and Adminiſtrators were 
made liable as far as they had Aſſets. 2 Mod. 293. Chan, Cu. 302, 2 Chan. Ca. 229. 


- 
Ge they 


Latch 167. 
Noy 87.2 += 


might be otherwiſe without any Remedy, which is an Injury to the Goods, Dise, 


* 
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It ſeems agreed, that Executors or Adminiſtrators of Executors, or Ad- Rol. Abr⸗ © 
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| EXECUTORS AND. ADMINISTRATORS. 


And that in min ther repreſented, . they ng not . ſuppoſed to know how their 
Equity Cre-"Peftators or Inteſtates had diſpoſed of the Goods; and therefore . Was 


ditors and Y. 
Las eſteemed Adio Herſonalis que moritur cum Perſona, 


may follow the W into whoſe Hands ſocver they come. Chan. Ca. 37. 2 ; Vern. 75. 


. 1 „But it 1 e very nts "hint hers an 1 Ne * 
test died, there could be no Remedy at Law againſt his Executors or Ad- 
miniſtrators 3 ox that where a lawful Executor made an Alteration of the 
--  Goads of the: Teſtator, and died, that Creditors to the firſt Teſtator 
be — be ith CN of cheie Dodis, gh ſuch en left ſufficient 
ets 33 
Therefore by an Act of 30 Car. 2. c. 7. Creditors were "enabled to 
«© recover their Debts of the Executors and Adminiſtrators of 'Executors in 
their own Wrong and this Act by the 4 & 5-W. & M. cap. 24. is 
„ made perpetual ; and alſo by the faid laſt m-ntioned Act reciting, that 
it had been doubted, whether the 30 Car. 2. extended to an Executor 
4 or Executors, bor or Adminiſtrators of any Executor or Ad- 
. © miniſtrator of Right, who, for Want of Privity in Law, were not before 
1 anſwerable ; it is enacted and declared, - that all and every the Executor 
% and Executors, Adminiſtrator or Adminiftrators of ſuch Executor or Ad- 
« miniſtrator of Right, who ſhall waſte or Convert to his own uſe Goods, 
„ Chattels or Eflate of his Teſtator or Inteſtate, ſhall from thenceforth be 
liable and chargeable in the ſame Manner as 9 0 or thay Feſtator or In- 
3 «© teſtate ſhould or might have been. + 
this Statute | 
the Executor or Adminiſtrator of a rightful Executor or Adminiſtrator, ſhall be EF upon 2 
Devaſtavit of the Teſtator or Inteſtate, ſha the Wang: ( Admini iftrator 7 weren him. R. 3. 
Mod. 113.—8et au 432, n. | 


4 Where Executors and Adminiſtrator ſhall be excuſed from Coſts. 


Cro. 1 "and and Adminiſtrators, 1 Plaintiffa, pay no Coſts; for they 
228. ſue in Auter droit, and are but Truſtees for the Creditors, and are not pre- 
Yelv. 168. ſumed to be ſufficiently conuzant in the Perſonal Contracts of thoſe they 
* 1. 44 re and therefore are not N. yo within the Statutes 23 


al. 15. 4 Jace 1. cap. 3. or 8 8 9 W. & 1 cap. 10. which 
— give Fe Dos, ndants Colts. 7. . 
Keilw. 207. 


Hutt. 69, 79. Cro. Eliz. 69, 503. Cro. Car. 289. Winch. 10, 70. Rab men 4 Sav. 133. 
Carth. 281, 4 Mod. 244. 3 Lev. 378. Skin. 400. pl. 34. See Ld. Raym. 437. 2 ld. Raym. 
$65. 1215, 1413. 8 Mod, 108. 10 Mod. 276. 11 Mod. 135. pl. 17. 174. pl. 18, 196. 
pl. 11. 256. pl. 10. 12 Mod. 440. Comyns 162. pl. 110. Barnes's Notes C. P. 90, 103, 110. 
2 Barnes 99, 100, 102, 106, 122. Stra. 188, 682. Latch. 214, 250. 2 Ld. Raym. 1413. Andr. 
357. 2 Stra. 871. Barnes's Notes C. P. 110. contra. And ſee Caſ. Temp. King, C. and Hardw. 
54 70. 2 Barnard. K. B. 154. 2 Stra. 977. 2 Barnard. K. B. 465. 2 Stra. 1106. Andr. 
Salk. 314. e 7 Mod. 48. 6 Mod. 09.77 | | 


* But if er or Judgment, e N of ® vont, Oe on the Statute, gu. If 
dare gen to Colts? bY 


Savill 134. But if Executors or Ambion bring an WY in their own Right, 
Hutt. 205 as for a Converſion or Treſpaſs in their own Time, they ſhall pay Coſts, 
although they name themſelves ene, for this i is but Surpluſage. 


| Latch: 220. 
Vent. 92. 
6 Mod.94, 181. 7 Mod. 98, 118. But for this, e the adi ſhall be ſaid to be in their 
own Right, wide Tit. Coſts, Letter (E). Will. Rep. 482, 593. ting Section 285. ph 76, 298. pl. 81. 
3 1 W 347» 15 375 Pl. 103. e ene the 34 8 80 


| js de bonis Teftatoris, fi, Ec. & f mon, tanc de bonis Propriis 5 allo when be Hard: 205: 


Error brought that it ought to have been de Boni Teffatoris, & ff nulla bono, in B. R. 
then de bonis Propriis ; and this was agreed to be Error; but whether this Hitman 


| held by Holi Chief Juſtice, that if Judgment be given for Recovery. of 
| Dower and mefne Profits in Damages, it may be reverfed for the one, and 


2 Lev. 204. Sid. 418. Lev.245, 268. 2 Jon. 82. Salk. 98. pl. 4. but Lit. Rep. $1. cont. 


cutor for the Debt &e bonis Teflatoris, and for the Damages only de bonis 35% 


_ himfelf upon his own Bond, or where the Judgment is general againſt Ex- x Com. 


ber BYE EL ROS 


PXECUTORS AD ADMINISTRATORS 
80 an Executor Defendant ſhall pay Coſts in all Caſes, and the Judgment Plow. 133. 


is Defendant, and there is Judgment for him, he 2 have his Coſts. 503. 


Where Judgment againft an Adminiſtrator for Coſts dh Bonis Propriis, amd 'Trin.6Amm. 


Judgment for the Cofts might not be reverſed without affecting the principal _— * 
Judgment was the Queſtion, they being diſtin Judgments; and it was Y 


{and for the other; and he took this Difference; if one Part of the Judz- 
ment be warranted by Act of Parliament, and the other by Common 
Law, this may be reverſed for Part, and ſtand for the other; but if all, 
be at Common Law, it muſt ſtand or be reverſed in all; and in this Caſe 
the Judgment for the Coſts was reverſed, and the principal Judgment af> * . 


firmed. 


* 5. Executots and Adminiſtrators excuſed from putting it Special - Page a4) 


2 


Executors and Adminiſtrators are Eg held to (a) Special Bail ; for Cro. Jac. 
the demand is not on the Perſons, but on the Affets of the Deceaſed ; 350- 
and it would be unreaſonable to fubject their Perfons to an Execution for VO S 


the Debt of another. Fae: Car. 


i | 5 | Ts | Lat. Rep. 2, 
) Altho an Attorney be Plaintiff, and it was pretended he was intitled to have Special Bail by his 
Privilege. Sid. 63.—80 though the Cauſe is removed from an Inferior Court to a Superior; 4 lor * 
this would encourage Plaintiffs ro commence their Actions againſt Executors in fuck Interior Coutts. 


ma. gr 5 4's 


Hence it hath been held, that if there be a Judgment againſt an Exe- Cv. Jac. 
Proprits, he may bring Error, and havg a Superſedeas, without giving Sure- i, aps 


Ver Platt. 


ties, according to 3 Fac. 1. cap. 8. for though the Words of the Statute gcrz. 9775 
are general, yet it mult be intended where Judgment is againſt the Defendant toys. 
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fin! for it would be unreaſonable they ſhould find Sureties to pay the De 7. 
whole out of their own Eſtate. | | | Dig. $55. 

| 1 | ; Com. 
Dig. 295. Cro. Car. 59. S. P. Lit. Rep. 2. S. P. Keb, 710. 8. P. 


——— —ä — — 


But upon a Devafavit Executors ſhall be held to Special Bail; and here- Lev. x45. 
inthe Difference is, that upon a bare Suggeſtion of a Devaſtavit, an Exe- Sid. 63. 
cutor ſhall not be held to Special Bail 3 but where upon Judgment Garth: 254: 
againſt him Execution is taken out, and the Sheriff · returns a Devaſtavit, : 
upon an Action of Debt upon this Judg.ncut the Executor ſhall be held to 

Special Bail. 6 „ 
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Co. Lit. owes A Ricki, Title or 138 8 is . or e away 

147. b. by the Act of God, Operation of Law, or Act of the Party, this 

Rol Abr. in many Books is called an Extinguiſhment. ; 

933. But as it is a Word of a large Signification, nnd. relative to. other 
Thigs. elſewhere treated of, I ſhall here only conſider it briefly as it 

ne the following Matters, to which it ſeems to be moſt W | 

apphed. - | 88 


(A) Ok the Extinguiſhmen of Rents.. * . 
( Ot the Extinguiſhment of Copyholds. 451. 
(C) Ot the Extinguiſhment of Common. 451. 
(D) Df the Extinguiſhment, of Debts, 4 


Tage 448 * (A) Of the Extinguichment of Rents. 


Tollexf. 142. [7 a Leſſor purchaſes the Tenancy from his Leſſee, the Leſſor cannot 
have both the Rent and the 1 N - nor can the Tenant be under 

any Obligation to pay the Rent, when the Land which was the Conſide- 

ration thereof, is reſumed by the Leſſor into his own Hands; andtiis 

| (a) Hit Reſumption or Purchaſe of the Tenancy makes what is (a) properly called 
th: Rent in an Extinguiſhment of the Rent; 3 that is, the Rent can never become due 


this Caſe is or payable by the Tenant, by virtue of the Donation which. created the _ I 
beet Tenancy, when the Land or Tenancy is conveyed to ue Leſſor, in as grat 
£99. abſolute a Manner as he was s ſeiſed of the Rent. | * fi 
But ifa | ſuch 
Rent be granted to 4, for the Life of B. and A. dics, living B. the Rent is determined upon the Death B 
of A. equally as if granted to him for his own Life; and in this Caſe the Rent is ſaid more propere Caſe 
ly to be determined than e de Vuugh. 199. —So when either the Rent or Land are fo convey- One 
ed, not abſolutely or finally, but for a certain Time, after which, the Rent 8 again revived; oo Py, 7 
is properly called a Suſpenſe: "* the Rent. Vaugh. 199. ** 
Bro. Extin- But if the Caaveyancato the Leſſor was not abſolute, but upon Condi in th 

+ qa tion ; or if it were only of a particular Eſtate, of ſhorter Duration than the |] 
| Vaugh, ig. the Eſlate which the Leſſor had in the Rent; in theſe Caſes, thougli [ver 
1009. there be an Union of the Tenancy and the Rent in the ſame Hand, yet that , 
Pollext, 142. becauſe that Union is but temporary, for upon the Performance of the | H. 
; Condition, or Determination of the particular Eftate, the Tenant is re- Acres 
ſtored to the Enjoyment of the Land, and conſequently the Obligation to the G 

pay the Rent revives ; therefore the Rent in ſuch Cafe is only Jeon 1 g 

| 


and not extinguiſhed. 
| All 


EXTINGUTISHMENT. 


Alſo if the Lands demiſed be evicted from the Tenant, or recovered by 2 Rol. Abr. 
a Title Paramount, the Leſſee is diſchar ed from the Payment of the Rent 429. 
from the Time of ſuch Eviction; and this is alfo called an Extinguiſhment = 8 
of the Rent. But notwithſtanding ſuch Recovery or Eviction, the „„ 
(3) ſhall pay the Rent-which became due (c) before the Recovery ; becauſe Co. Lit. 148. 
the Enjoyment of the Land being the Conſideration for which the Tenant b. 201. b. 
was obliged to pay the Rent, ſo long as the Conſideration continued, the 8 che 
Obligation muſt be in Force; there being the ſame Reaſon that the Tenant = e : 
ſhould pay the Rent for Part of the Time contracted for, as for the whole Dili” 
Term, if he had enjoyed the Land fo long. NY „ bor the 
5 4 a9 WE Foe „ 3 8 

came in under the Sanction of a legal Contract, and the peaceable Enjoyment of the Land during 

the Time he held it, was a ſufficient Obligation on him to pay the Rent. 2 Rol. Abr. 429. Hob. 
6. (c) But if the Tenant be ouſted by a Title Paramount, before the Day appointed for the 
Payment of the Rent, ſuch Eviction intirely diſcharges the Tenant from the Payment of any Part 
of the Rent. 10 Co. 128. a. F 5 „ | 
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5 4 But if the Perſon having Title recovers in Ejectment againſt the Tenant, and lays his Demiſe : 
far enough back to include the Time the Tenant held, the Tenant will be anſwerable to the Perſon 
ſo recording for the meſne Profits. , Ts 23017 47 000 


For the ſame Reaſon, if Part only of the Land letten be evicted from too. 128. 
the Tenant, ſuch Eviction is a Diſcharge of the Rent in Proportion to the Rol. Abr. 
Value of the Land evicted. 1 | JE 2 8 e's 6. 

If a Man who hath a Rent-Service * purchaſes Part of the Land out Lit. Sect. 
of which the Rent iſſues, the Rent-Service is not extinguiſhed, but ſhall #22: 
be apportioned accoiding to the Value of the Land; fo that ſuch Purchaſe See.the 
is a Diſcharge to the Tenant for ſo much of the Rent only as the Value of of Rente 
the Land purchaſed amounts unto. | 15 WS HUG, 4 V: 

But if a Man has a Rent · Charge, || and purchaſes Part of the Land out 335. 
of which the Rent iſſues, the whole Rent is extinguiſhed, and conſequently Lit. Seck. 


the Tenant diſcharged from the Farmen of | it. n 5 VIE, 8 


1 Se Definition of Rent-charge, 4 V. 336. 


But in this Caſe, if the Grantor by Deed” reciting the Purchaſe had Co. Lit. 147. 
granted that the Grantce ſhould diſtrain for the ſame Rent in the Re- 
* ſidue of the Land, the whole Rent-Churge had been preſerved ; becauſe Page 449 
ſuch Power of Diftreſs had amounted to a new Grant. | | | 
But the Law has carried this Notion of Extinguiſhment only to ſuch Lit. Seck. 
Caſes where the Grantee of the Rent wilfully by his own Act prevents the 224. 
Operation of the Grant according to the Original Intention thereof; for if 55 Hh 
Part of the Land deſcends to the Grantee of the Rem-Charge, the Rent 555 Abs 
fall be apportioned according to the Value of the Land; for the Grantee 236. 
in this Caſe is perfectly paſſive, and concurs not by an Act of his to defeat 
the Intention of the Grant; and therefore it would be unreaſonable and 
{:cre, that he ſhould be puniſhed without his Default, or concurring in 
tat Act which extinguiſhes the Rent. re 25 . 
Hence likewiſe it is, that if a Man grants a Rent-Charge out of two 6, x 
Acres, and afterwards the Grantee recovereth one Acre by Title Paramount x48. b. 
the Grant, the whole Rent ſhall not be extinguiſhed, becauſe the Law, 
that gives the Remedy for the Recovery of a Man's Right, will not pre- 
rent the Proſecution of ſuch Right, by depriving the Proſecutor of a 
greater Profit than the Thing recovered may amount to ; but in this Caſe 
there ſhall be no Apportionment, but the Grantee ſhall have the whole 
Rent after he has recovered the one Acre; hecauſe by the Grant each Acre 
i charged with the whole Rent; and upon the Recovery it appears, that 
£ . the 


CCC 
te Grantor had no Intereſt in one Acre, and conſequently. could not charge 


it; and therefore the Grant being to be taken molt ftrongly againſt him, 


the whole Rent ſhall continue after the Recovery, becauſe the Grant was 


is ng for fo much, and therefore ſhall iſſue ont of that Land which he 
Fat 


15 Power to charge; whereas in the former Caſe the Grantor had, at the 
Time of the Grant, Power to charge all the Land; and therefore when Part 


FRE Land, ſabje& to fuch Charge, comes to the Grantee by A& of Law ; | 


it is reaſonable at leaſt that the Charge ſhould be apportioned. 
Cb. Eit- 148. Alſo a Rent-Charge may in ſome Caſes be apportioned by the AR of the 
2. Party; as if the Grantee releaſes Part of his Rent to the Tenant of the 
But Cro. Land, ſuch Releafe does not extinguiſh the whole Rent; fo if the Grantee 
Eliz. *T gives Part of it to a Stranger, and the Tenant attorns, ſueh Grant fhalt 
Gage nn pa extinguiſh the Reſidue, whieh the Grantee never parted with, becauſe 
| fuch Releaſe or Diſpoſition makes no Alteration in the Original Grant, nor 


„ 'Tefeits the Intention of it, as the Purchafe of Part of the Land does, for 
the whole Rent is {till iſſuable out of the whole Land according to the ori- 


ginal Intention of the Grant. 1955 


dcn, Here alſo, as 10 the Apportionment of a Rent-Service, by the Purchaſe | 


Bruerton's: of the Leſſor of Part of the Tenancy, we muſt diſtinguiſh between Services 
8 diviſible in their own Nature, as a Rent, and ſuch as are indiviſible, as a 
a Horſe, a Hawk, Sc. For in the laſt Caſe, if the Lord purchaſe Part of 
3.85. x05. the Tenaney, there ean be no Apportionment of the Service from the Na. 
Moor 203. ture of the Thing; and therefore ſuch Service is extinct, and the Tenant 
diſcharged from the Payment of it; for the whole 'Fenaney being equally 
ehargeable with the Payment of ſuch Service, the Lord by his own Act 
ſhall not diſcharge Part, and throw the whole Burthen upon the Reſidue, 
1 5 for his own private Benefit and Advantage. | 
6c. N 2. But if ſuch intire Services were for the Benefit of the Public, as Knight- 
CoaLit.14g. Service and Caſtle-guard, for the Defence of the Realm, or for the Admi- 
+ piſtration of Juſtice; or if fuch entire Service were a Work of Charity or 
Piety; in all ſuch Caſes the Tenant is (till chargeable with the whole Ser- 
vice; for there can be no Apportionment, becauſe the Thing in its Nature 
is indivifible, and the Whole ſhall not be extinguiſhed, becauſe the Public 
has an Intereſt in ſuch Services, and therefore ſhall not be prejudiced by the 
private Tranſactions of the Parties. | 
Co. Lit. So where the Tenure is by a Service in its Nature indivifible, as by 2 


49 % | Horſe, or a Hawk, c. which are only for the private Benefit or 


Pleafure: of the Lord; yet if Part of the Tenancy comes to the Lord 
page 450 by Deſcent, the Service is not extinguiſhed ; becauſe here is no Conſent 
or Concurrence of the Lord to the Diviſion. 


 zlInft. cog. It was formerly doubted, whether a Rent-Serviee incident ws Reverſion 


Rol. Abr. could be apportioned, or was not utterly extinguiſhed by a Grant of 
234 Part of the Reverſion; for ſince the Reverfion and Rent incident thereto 
_ _— were entire in their Creation, they thought it hard, that by the Act of 
. 8 the Leffor they ſhould be divided, and thereby the Tenant made liable 


$ Co, 79. to feveral Actions and Diſtreſſes for the Recovery of them; but it was 


Dyer 326. at length reſolved, that the Reverſion, being a Thing in its Nature ſever- 
Hob. 177. able, the Rent as incident to it may be divided too, becauſe that being 
#- Co. 57, made in Retribution for the Land, ought from the Nature of it, to be 
He a aid to thoſe who are to have the Land upon the Expiration of the 
' 255, 260, Leaſe ; and hence it is that the Rent paſſes incidently with the Reverſion, 
Powell on without any expreſs Mention of it in the Grant; befides the Tenant has 
Dev. 226. really no Prejudice from ſuch Grant, becauſe it is in his Power, and his 
„ Duty to prevent the ſeveral Suits and Diſtreſſes by a punQual Payment of 
: (6) Via. be- the Rent; and therefore he ought not to complain of a Miſchief which 
forethe4 uU he wilfully brings upon himſelf ; beſides that, (a) formerly ſuch Grants 


5 Ann. could not take Effect without the Attornment Conſent of the mend 


#. 16. J 9. 


# 
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which lies moſt commodiouſly for the Tenant, render the Remainder in 


bt nt. Baka 
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EXTINGUISHMENT. 


but on the other Hand it would be extremely prejudicial, if upon loch 
Grants the Rent ſhould not be apportioned, becauſe then the Leſſor | 
not ont of his Eſtate make a Proviſion for his younger Children, or anſwer 
the Contingencies of his Family which are in View. _ | * 
If Leſſee for Life or Years ſurrenders Part, or if he commit a For- Co. Lit. 
feiture of Part hy making a Feoffment, or doing Waſte, there can be no 148. a. 
Colour to conſtfue theſe Acts an Extinguiſhment of the whole Rent; but Rol. Abr. 
in theſe Caſes the Rent ſhall be apportioned, becauſe the Rent is a Retri- 238. 
bution for the Land, and therefore muft neceſſarily ceaſe according to the ng 58. : 
Proportion of the Land reſumed by the Leffor ; for it were abſurd, that Moor pl. 
the Leſſor ſhould have both the Land and Retribution for it; but the whole 253. 
Rent is not extinguiſhed, becauſe from the Nature of the Contract the Rent 
is to be paid in 8 of the Enjoyment of the Land, and therefore 
the Tenant ſhall be obliged to pay the Rent in Proportion to the Land 
which he enjoys; ſo if the Leſſor grant the Reverſion of Part to the Leſſee, 


* 


the Rent ſhall be apportioned. 


'There ſeems to have been Vanety of Opinions, whether the Leffor's N * 
entering wrongfully into Part of the Lands demiſed did not ſuſpend the e | 
whole Rent during ſuch tortious Entry, or whether the Rent ought not to Ersa N 
be apportioned ; and it is now ſettled, that ſuch tortious Entry ſuſpends ment, 48. 
the whole Rent; for if any Apportionment were allowed in this Caſe, it Rol. Abr. 
would be in the Power of the Lord or Leſſor to reſume any Part of the 938. 


Land againſt his own Engagement and Contract, and ſo, by taking that : — 20 
Keb. 
Effect uſeleſs, or put him to the Expence to reſtore himſelf to ſuch Part by ß. 


Courſe of Law; and therefore to prevent theſe Inconveniencies, and that Pollex. 142, 


no Man might be encouraged to injure or diſturb his Tenant, whom he 74+ 
ought to protect and defend, it hath been reſolved, that ſuch Diſſeiſin or Wee 
tortious Entry ſuſpends the whole Rent, and that the Tenant or Leſſee is 
diſcharged from the Payment of any Part of it till he is reſtored to the 

whole Poſſeſſion. „ | Pp | FO One 


n FER — 2 1 
„ * 9 — 


(B) Of the Extinguiſhment of Coppholds. agesgt 
A the Extinguiſhment of Copyholds it is laid down as 8 geen king bl. 
Rule, that any Act of the Copyholder's, which denotes his Inten- Cra. Elis. 
tion to hold no longer of his Lord, and amounts to a Determination of his 21. 
Will, is an Extinguiſhment of his Copyhold. 1 
5 | | Rep. 44T. 
| = | Jon. 45. 
As (a) if a Copyholder in Fee accepts a Leaſe for Years of the (3) ſame pra 
Land from the Lord, this determines his Copyhold Eftate ; or (c) if the Lener (&) 
Lord leafes the Copyhold to another, and the Copyholder accepts an Aſſign- ( Moor 
ment from the Leſſee, his Copyhold is extin&. IT nn 
| OS, T1 . 1 4 2 Co. 16. b. 


| | | 101. 
(5) But if he takes a Leaſe for Years of the Manor, that is only a Suſpenſion. of his Copyhold during 
the Term. Cro. Jac. 84. Sav. 70.—But in other Books it is faid to be extinguiſhed, as in Cre. 
Elz. 7, Moor 18g. and in 4 Co. '31. it is ſaid, that the Lefſee may in this Caſe regrant the 
A agpin'on; wipers Ne peed C) 2 Co. 17. Leon. 70. And. 194. Gon. 34 
r. ie C | | 


8 () if a Copyholder bargains and ſells his Copyhold to the Leſſee for e. Har. 65. | 
Years of the Manor, his Copyhold is thereby extinguiſhed, or (e) if he Jou. 41. 


* with his Lord in a Feoffment of the Manor, his Copybold n 5 
y * : 


E K T K N G UISHMENT. 


Se 13 for theſe are Acts which denote his Intention 0 hold no 4; 5 | 


by Co 
And. 199. 85 F 6 Copyholder accepts to hold of his Lord, by., Bil 9 the 
ä Latch. ER. Lord's Hand, this determines his Copyhold - foif Rs accepts an Eſtate for 
Life by Patol, if there be Livery, this is an Extinguiſhment ; otherwiſe 
not; for vithout Livery nothing but an Eſtate at Will paſſes, which can. 
not merge or extinguiſh an Eſtate at Will. 


oro. wie: If one ſeiſed of a Manor in Right of his Wife lets Lands by "=" OS | 


45% | for Years: this doth not deſtroy the Cuſtom as to the Wife; s for (a) after 
(.) 80 if a « "the" Death of her Huſband ſhe may demiſe it again by Copy. 


Copyholder 
intermarries with the Feme Seignioreſs; this is no Extinguiſhment, but only a Suſpenſion. Say. 


66. Co. RR r have if the IPO hath the Manor i in Execution. 6 Copyholder 
172. 


1 


2 Sid. 82. 80 if a Copyhata; is in the Hands of a Subject, wha after 1 9 King, 
4 Co. 24. the Copyhold is extinct, for it is below the Majeſty of a King to perfotm 
| Cro. Eliz. ſuch ſervile Services; ; yet after his Dackate 4 the next wat n c _ 


42 judged, be admitted, and the Tenure revived. . | 


= 


s Leen es 4 Co. 26. b. 'Cro, Eli OT. 


* 


( Df the Extinguiſhmene of Common. | 


Co. Lit. Fa Commoner, who hath. Common appurtenant, as Part of the 
122. Land in which he hath ſuch Common, this is an Extinguiſhment of 


| a * of the Common; but if ſuch Purchaſe had been made by one who had 
Owen 222. Common appendant ; this being of common Right muſt be apportioned ; 


4 Co. 37. alſo both Common appendant and appurtenant ſhall be apportioned by 

| Alienation of Part of the Land to wy the Common 3 1s appendant or 
appurtenant. 

But for this A releaſe of Common” z in one Acre is an Extinguihment of the whole 


4 Co 37. Common. 8 

$ Co. 136. 

Show. 350. 4 Mod. 365. & vide Title Common, Letter (x). ad where there pe be Relief in 
Equity ö Extinguiſnment. 2 Vern. 250. | 5 tl 1 


+ - 


— SO Vie 0 ) Df the Extinguithment of Debrs, 


Bur. Rep.g. 1 T . 5 
13 H. 4.1. I higher Se 


greed as ag eneral Rule, that a Creditor? 8 5 a 
Ait) ao he pad before, is an Extinguiſhment of the firlt 
promy oh Debt ; as if a Creditor by 5 e Contract accepts an Obligation, this ex- 
1 ße Ke the ſimple Contract Debt. 
6 Co. 44. So if a Man accepts a Bond for a Le he cannot after ſue for his 
Yelv. 38. Legacy in the Spiritual Court; for by the Deed the Legacy is extinct, 
and it is become a mere Debt at Common Law. 
Co. 44. b. $9 if a Bond Creditor obtains Judgment on the Bond, or has To . 
| acknowledged to him, he cannot afterwards bring an Action on the 
for the Debt is drowned in the e which i is a 7 of a high 
Nature wy the Bond. 
| But 


tj 


Zut 


Extinguiſhment of the firſt Debt; as if a Bond be given in Satisfaction of 649. 


„ 


E X TIN GUISHME Vr. 


But theſe Caſes muſt be underſtood where the Debtor himſelf enters 2Lœon. 110. 
into theſe Securities; and therefore if a Stranger give Bond for a ſimple  _ 
Contract Debt due by another, this does not extinguiſh the ſimple Con- 
tract Debt; but if upon making the Contract, a Stranger gites Bond for it, 
or being preſent, -promiſes to give Bond for it, and after does ſo, the Debt 


by imple Contract is extinguiſhed, the Obligation being made upon, or 


purſuant to the Contract. . „„ 3 | 
But the Accepting a Security of an inferior Nature is by no Means an erb. Jac. 


a Judgment. Brownl, 29: 


a ; e | 9D a Cro, Jac.” 
649, 650. Like Point adjudged, where it was pleaded, that an Annuity was granted, in Diſcharge 
of a Bond. | e R FEY 


Alſo the Accepting a Security of equal Degree is no Extinguiſhment of , +... 
the firſt Debt; as where an Obligee has a Second Bond given to him; for ,0, 716. 
one Deed cannot determine the Duty upon another. „ 

| e . | 9 | Brownl, 74. 
Lit. Rep. 58. Cro. Car. 86. Cowp. 47. 1 Burr. 9. 


Alſo it is ſaid to have been adjudged, that if the Condition of an Obli- 6 Cv. 43. 
gation be to pay 1of, at a Day, which is not paid at the Day, but after pas 
the Day the Obligce accepts a Statute Staple from the Qbligor for the - 22 
ſame Debt, in full Satisfaction of the Obligation; yet this is not any Ba- 04G 
tisfaction; for though the Statute be a Matter of Record and higher than Rol. Abr. 


the Obligation, yet the Obligation remains in Force, and the Obligee hath 470. 


his Election to ſue the one or the other. FT 2 Car. 
Ys ”— „„ 40 as 


Il an Infant becomes indebted for Neceſſaties, and the Party takes Bond Cro. EB 
of the Infant; this ſhall not extinguiſh the ſimple Contract; for the Bond 7 
bas no , 7. +. Þ , IM = eng 


Debts are alſo ſaid to be extinguiſhed where a Creditor makes his Debtor Hob. 10. 
Executor; for in his Caſe he cannot ſue himſelf ; but where notwithſtand- Rol. Abr. 


ing ſuch Debts remain Aſſets, vide Tit. Executort and Adminiſirators, Let- 920. 


ter (A) 379, &c. | DO | | | 

So where the Obligor marries the Obligee, this is ſaid to be an Extin- 
guiſhment of the Debt; for by the Intermarriage they become one Perſon, 
and cannot ſue each other ; but for this vide Tit. Baron and Feme, Letter 


5 
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XTORTION is ſaid by my Lord Cole to Ng any „ ee 


Colour or Pretence of Right, and in this ** it is ſaid to be more % t. 


heinous than Robbery. itſelf; as alſo, chat it is uſually attended with the 26 S0. 
aggravating Sin of Perjury. 1 Be © 55 102. 4. 
| EY 55 | P. C. 170. Cro. Car, 438, 448, 


But in a tri Senſe it is defined, the Taking of Money by any Officer, Co.Lit.368. 

by Colour of his Office, either where none at al is due, or not ſo much is 1 C0. 102. 
or where it is not yet due. - | | | 
Edo 83 5 | By 


A luſt. 209. | By the Common Law, as alſo by the Statute of Weſtm. 1 cad. 26, it is 
declared and enacted to be Extortion, for any Sheriff or other Miniſter of 


368. the King, whoſe Office any-ways concerns the Adminiſtration or Execution 


of Juſtice, or the common Good of the SubjeR, to take any Reward what. 
ſoever, except what he reccived from the King. „ 
And this Fatceution hath been thought ſo conducive to the Good of the 
TEL Public, that all (a) Preſcriptions whatſoever,. which have been contrary to 
2.65 it, have been held to be void: As (3) where the Clerk of the Market 
2 Rol. Abr. claimed certain Fees as due Time out of Mind, for the Examination of 
| — Weights and Meaſures, and this was adjudged to be void,  _ 
323. 2 Inſt. 209. 4 Inſt. 274, 3 | : 
21 H. 7.17. But the ſtated and known Fees allowed by the Courts of Juſtice to tha ir 
Co. Lit. reſpective Officers for their Labour and Trouble, are not reſtrained by the 
. 368. Common Law, or by the ſaid Statute of Weftm. 1. c. 16. and therefore {ich 
| _ Fees may be legally demanded and inſiſted upon, without any Ranger of 
| Extortion. 7 1 „ 
21H. 5 1. And for this Reaſon it is held, that the Fee of 20d. called the Bar. Fee, 
2 Inſt. 176, taken Time out of Mind by the Sheriff for every Priſoner that is acquitted, 
210. and the Fee of a Penny claimed by the Coroner from every Viſne, when he 
Staund. P. came before the Juſtices in Eyre, are not within this Statute; as allo be- 
O. 49. cauſe they are due of Courſe as Perquiſites, whether any Thing be done by 


But it has been always held, that a Promiſe to "gt an Officer Moncy 
e 


313. to have been made. 

i Jon. 65. 4 : 5 ; - T | | " 
Cro. Eliz. 654 Moor 468. Cro. Jac. 103, 2 Bl. Rep. 204. 2 Will, 133. 1 Hawk. P. C. 
317. Cowp. 69. 1 Term Rep. 418. 2 Term Rep. 148. i Ne 


2 Rol. Abr. This Offence of Extortion is puniſhable at Common Law by Fine and 
32, 33» 57- Impriſonmeut, and alſo by a Removal from the Office in the Executiou 
4 8 : & whereof it was committed ; and there is a farther additional Puniſhment by 
the Statute of Weſfm. 1. c. 26. with Regard to the Perſons to which the 
Statute extends, by which it is enacted, That no Sheriff nor other King's 
« Officer ſhall take any Reward to do his Office, but ſhall be paid of that 
« which. they take of the King; and that he who ſo doth ſhall yield twice 
„ as much, and ſhall be pyniſhed at the King's Pleaſure.” 


*Pageas4 If an Indictment of Extortion charges J. S. with the Taking of 50. s 
Sid. gx. The Bailiff of an Hundred cofore Officii, without (a) ſhewing for what he took it; | 


King and this is good, at leaſt after Verdict, for perhaps he might claim it generally, 
Cover. 75 | | 2 . 
(a) That an Information for Extortion muſt ſet forth the Time when the Offence. was committed. 
4 Mod. 101, 103.————That the Court of King's Bench will not quaſh an Indictment for Extor- 
tion or pins though erroneous, but oblige the Party to plead or demur to it. 5 Mod. 13. 
the Chancellor and Regiſter of a Dioceſe compel an Executor to prove.a Will in the 
Biſhop's Court, knowing it. had been proved in the Prerogative, and take Fees, this is Extortion 
at the Common Law, Rex v. Loggan, H. 4 Geo. Stra. 73.——lIf a Bailiff takes Bargains for 
Money to be paid him by A. to accept A. and B. as Bail for C. whom he has arreſted, this is Ex- 
tortion at the Common Law. Steteſtury v. Smith, H. 33. Geo. 2. 2 Burr. 924.—=As to Fees, — 
A Regciver of Feefarm - Rents can 14 only 4d. for one Acquittance (tho for ſeveral Tu! 


2 
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as being due to him as 1 in which Cafe the « Taking could not be and if the 


otherwile expreſſed. . wks OT 


Acquittance ready written, he muſt fign i it os ; dad if 11 Pty Renee his Rent, and refuſes to 
pay for che Acquittance, the Receiver cannot diſtrain for youth: Roberts v. e p. 17414. 
Bunb. 38h = | | 


Fairs and Markets. 
(4) Of rhe Right to a (Fai or Parker, 435. | 


And herein, | 


1. How a Right to a Fair or Market muſt firſt 
commence. 455. 

2. Of the Owner's Remedy for a Diſturbance in 
the Enjoyment of Yoo . 


0 Or * Panner of holding Fairs and Þarkers, 
456 | 


And 3 | 


In what Place they are to be held. 456. 
5 Ar what Time they are to be held. 456. 
3. How long to continue. 457. ö 


00 Of the Duty and Power of Dwners- of Fairs 
and Parkets in Things incident to them. 
„ 

(D) Df the Toll and jo = Duties which Owners of 
Fairs and Parkets are intitled to, 4 58. | 


And herein, 


I. Where fuch Tolls, TT mall be ſaid to be. rea- 
ſonable and legally due. 458. 5 
2. What Perſons are exempt from Payment there- 


0 bew far a Sale in a Fair or besen 
changes rhe Property of a __ \ therein | 


+ 
(a) Df 


Lp oh FAIRS, 4 MARKETS. 


+ 


; Pages . 00 Dre the Righe + to a gal or badet: And a ec 
. How a Right to a Fair or Market muſt firſt commence. 


us beſt Toflitmtion of Fairs and Markets froms 1 to be for the 
2 better Regulation of Trade and Commerce, and that Merchants and 
9 8 as; 5 may be 2 with ſuch Commodities as they want at (a) a 
(e) nus, the particular Mart, without that Trouble and Loſs of Time which muſt ne. 
I & 2 P. & ceſſarily attend travelling about from Place. to Place ; and therefore, as 
M-c-7. this is a Matter of -univerſal Concern to the Commonwealth, ſo it hath 
always been held, that no Perſon can claim a Fair or Market, unleſs it be 
' Reaſon of by Grant ow che 80 7 or by as ety which OM. ſuch a 
the Decay Gat Hos EEE 
of Trade in : 
Cities and Towns, to Perſons not ſelling their Goods in Fairs and Markets, ad enads, that all 
Country People ſhall {ell in ſome open Market, G.. & vide 2 Lev. 89. and does not prohibit luhu- 
bitants of one Market Town to 8 0 another. | 


3Mod. r 27. And therdfore if any Perſon ſets up any ſuch Fair or - Market without the 
King's Authority, a Qu Warranto lies againſt him, and the Perſons who 
| frequent ſuch Fair, &c, may be puniſhed by Fine to the King. 
Lex. 222 Alſo it ſeems, that if the King grants a Patent for holding a Fair or 
Market, without a Writ Ad guod damnum executed and returned, that the 
(5) Or by ſame may be repealed by (3) Scire facias ; for though ſuch Fairt n d 
Ale of Markets are a Benefit to the Commonwealth, yet too great a Number of 
ee them may become Nuiſances to the n as well as a Detriment to thoſe 
SD, who have more antient Grants. | 
| aswellas by 


Ries n for which i Dyer 197, 276. 2 Inſt, 406. 
3 Lev. 29%; So where a Writ of Ad quod damnum is deceitfully 8 as where 


_ F. S. intending to get a Patent for a Market every Tueſday, in Chatham, - 
er. which is within a Mile and a half of Roche efter, in which there is a Market 


| e ee every Wedneſday and Friday, took out a Writ of Ad quod damnum, which 


_ 2Vent. 344. was executed the ſame Day it bore Te/te, and thirty Miles from Rocheſter, 
8. C. without Notice to the Mayor, &c. of go Be tom ; * the We obtained 


e was repealed by Scire faciat. 
2. Of the Oey Remedy for a Diſturbance in the Enjoyment of . 


i 


22H. 6. „ It Doom addy agreed, "Ry if a "Perſon hach a Rig ht to a | Fair or 
1 Market, and another erects a Fair or Market ſo near Gag. that it becomes a 
2 3-34 Nuiſance to his Fair, c. that for this Detriment and Injury done him, an 
. 2 Rol. Abr. Action on the Caſe lies; for it is implied in the Ed 9 4 Grant, that it 
| 2 ſhould be no Prejudice to another. 7 
; | 

e a Patent is granted to the Prejudice of the Su the of Ri 1 
his Petition, to gran Name for the Repeal of it in ben, 171 tie 155 's 8 21 _ to hinder 
2 e HG Actions upon the Caſe. 2 Vent, 344. 


r be lution a itt Day; yet an 
2 Saund. 8 

172. 1 Action on the Caſe lies; for this, by foreftalling the eien . 
Yard * 

Ferd „ eine . 260, 354. 11 Mod. pd, 


fi 


f i "ORF 8 2 


128 "FAIR 8 4 MARKET 8. . 
day be a greater Injury to the Owner than if held on the ſame Day with — 


"If a Man hath e Fair or Market, and a Stranger diſturbs thoſe who » pageag6 
are coming to buy or fell there, by which he loſes his Toll, or receives. © Ln. - 
ſome (a) Prejudice in the Profits ariſing from his Fair, &c. an Action on 106. 
the Cale lies. . nk CR . Ret 


cited and admitted to be Law. (a) In Caſe the Plaintiff declared, that he was Lord of the Manor 
of e. and had a Market, c. and that all Butchers, c. ought to ſell in the High Street upon 
the Stalls of the Plaintiff, paying 14. and that the Defendant was a Butcher, and ſold, e. 
in his own Houlſe-occult?; and the Defendant pleaded, that he was an Houſholder, and that Time 
out of Mind every Houſholder in, &s. had uſed to ſell, O. in their own Houſes. 8. Co. 127. 


cited, and held no good Plea. 


So if upon a Sale in a Fair a Stranger diſturbs the Lord in taking the 9. H. 6. 45- 
Toll, an Action upon the Cafe lies for this. +5 | | e. Are 


1 


: . - 
2 x 1 2 1 4 
—— —— 1 00-0 ena — — — — — — a * T _ 
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(B) Of the Manner of holding Fairs and Marbets: 
0 And herein, C 


| 2 
Th 8 | 3 % 
HE King is the ſole Judge where Fairs and Markets ought to be 3 Mod. 
. kept; and therefore it is ſaid, that if he grants a Market to be kept 127. 
in ſuch a Place, which happens not to be convenient for the Country, yet See 2 Rol. 
the Subjects can go to no other; and if they do, the Owner of the Soil. br. 55 
where they meet is liable to an Action at the Suit of the Grantee of the 


Market. 


1. In what Place they are to be held. 5 


But if no Place be limited for keeping a Fair by the King's Grant, the , Mod. 
Grantees may keep it where they pleaſe, or rather where they can moſt 108. ſaid by 
conveniently ; and if it be fo limited, they may keep it in what Part of Ch. Juſt. 
ſuch Place they will. 5 | $0 Mee, 
, By The 13 E. 1. cap. 5. * No Fairs or Markets ſhall be kept in Church- 38. 

« yards.” ; 2 bs | 


2. At what Time they are to be held. 
By the 27 H. 6. cap. 5. „ Fairs and Markets on the principal Feaſts, 
vi. Aſcenſion Day, Corpus Cbhriſti- Day, Whitſunday, T rinity-Sanday, and 
all other Sundays, the Aſſumption of our Lady, All-Saints, and Good- 
+ Ms, ſhall ceaſe from all ſhewing of Goods and Merchandizes, nceeſ- 
« ſary Victuals only excepted; upon Pain of Forfeiture of their Goods 
„ ſhewed (&) the four Sundays in Harveſt excepted; and the Fairs or Mar- % BU wide 
« kets, which are ted to be hold theſe Feſtivals be hold 8 
. , gran e O DC nolden ON IC TLeitiv , may 0 len the Statute 
within three Days before or after. i | 1 Car. 1. 
N p 5 ES | C. I. and 
29 Car, 2. c. 7. by which it is enadted, that no Perſons whatſoever, above fourteen Years old, 
ſhall exerciſe any worldly Labour, Buſineſs or Work of their ordinary Calling, on the Lord's Day, 
(except Works of Neceſſity and Charity, and the Drefling and Selling of Meat in an Inn and Vic- 
tualling-houſe, for thoſe who cannot otherwiſe be provided); on Pain of. forfeitiny five Shillings ; 
ard no Perſon ſhall: publicly cry or expoſe to Sale any Goods whatſcever cy this Day, (except 
Milk, which may be ſoid before Nine in the Morning and after Four in the Aſternoon) ; on Fain of 
forieiting the fame. Yide 11 & 12 W. 3. c. 24. f. 14. whereby Mackerel way be fold before or 
aſta Divine Service ; and by 9 Ayn c. 23. Coachmen or Chairmen may ply on the Lord's Dey. 
| 4 3 Be F | OR | Rb ; 
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ge / 3. How long to continue. 


By the 2 E. z. cap. 15. it is eſtabliſhed, . That it ſhall be commanded 
6“ to all the Sheriffs of England, and elſewhere, where Need ſhall require, 
5 to cry and publiſh, within Liberties and without, that all the Lords 
. 7 „ which have Fairs, be it fer yielding certain Ferm for the ſame to the 
„ King, or otherwiſe, ſhall hold the ſame for the Time they ought to hold 
b jt, and no longer, that is to ſay, ſuch as have them by the King's Char- 
« ter granted them, for the Time limited by the ſaid Charters ; and alſo 
„ they that have them without Charter, for the Time that they ought to 
e hold them of Right; and that every Lord, at the Beginning of his Fair, 
& ſhall there do, cry and publiſh, how long the Fair ſhall endure, to the 
« Intent that Merchants ſhall not be at the ſame Fairs over the Time ſo 
« publiſhed ; upon Pain to be grievouſly puniſhed towards the King; nor 
the faid Lords ſhall not hold them over the due Time, upon Pain to 
* ſeiſe the Fairs into the King's Hands, there to remain till they have 
« made a Fine to the King for the Offence, after it be duly found that 
« the Lords held the ſame Fairs longer than they ought, or that the Mer. 
c chants have continued above the Time ſo cryed and publiſhed.” 

And by the 5 E. 3. cap 5. reciting, that by the above-mentioned Statute 
2 E. z. called the Statute of Northampton, there is no certain Puniſhment 
4 ordained againſt the Merchants if _ ſell after the Time, it is accorded, 
& That the ſaid Merchants, after the ſaid Time, ſhall cloſe their Booths 
« and Stalls, without putting any Manner of Ware or Merchandize to ell 
« there; and if it be found that any Merchant from henceforth ſell any 
e Ware or Merchandize at the ſaid Fairs, after the ſaid Time, ſuch Mer. 
4 chant ſhall forfeit to our Lord the King the double Value of that which 
« is ſold, and every Man that will ſue for our Lord the King ſhall be re- 

« ceived, and alfo have the fourth Part of that which ſhall be loſt at his 


& Suit. | 


- 


(C) Df the Dutp and Power of Dwners of Fairs and 


Parkets m Things incident to them, s.1 
- ; 8 
4-25 ; 7 ; | „ | \ 7 a M 
FF the King grants unto one a Fair or Market, he ſhall have, without 5 
1 1 any words to that Purpoſe, a Court of Record, called a Court of (a) 
| Pie- powders, as incident thereunto, for that is for Advancement and Ex- g 
(a) That it pedition of Juſtice, and for the Supporting and Maintenance of the Fair or od 
is as well in- Market, e N | © and 
cident to a Ret | | 
Fair as to a PF : : 
| | be a Court of Pi Cuſtom, without a Fair or Market, as there 
| —_— re 15 pb 5 jg ir Son the Juriſdiction of this Court, vide under | 
Tit. Courts and their Furiſuction in General. = | = B, 
FE | | | 1 . : he 
/ ' Owners and Governors of Fairs are to take Care that every Thing be tion 


(That ac- fold according to juſt (2) Weight and Meaſure, who for that and other 
- cording to i; le 33 ; Purpoſes 
3 | ; a | ; | T and 
p. 25. there ſhall be but one Weight and one Meaſure of Corn, Wine, Beer 
p< ge Kp.0 Yard throughout the whole Realm; but for the ſeveral Statutes regulating hy 


(5) JNOLL payable at a Fair or Market is a abs Sum of Mo 


1 * 8 5 a > RE * < 
\ $ * 


— \ 2 8 . i * 


FAIRS any MARKETS © 
' Purpoſes may appoint a Clerk of the Fair or Market, who is to matk *page, 

* Jag jr 20 ſuch Weights, and for his Duty herein, can only take has .4 "gh 
reaſonable and jult (a) Feen. e ſures vide 


5 25. E. 3. Co 10. 27 E. 3. Ce 10. 34 E. 3. Cs 5. 13 Rich. S. 6. 9. Z H. & 4. 7 
. 4. 11 H. 7. c. 4. 12 H, 7. c. 5. the Statute called 12 Car. I. . 19. and 22 Car. 2. 6. 8. and 
vid: Dalt. Juſt. c. 112. (a) For this vide 4 Inſt. 274. Moor 523. Salk. 327. | [ | 


Fairs and Markets are ſuch Franchiſes as may be forfeited; as if the 2 Inſt. 220. 
Owners of them hold them contrary to their Charter, as by continuing ph 12 
them a longer Time than the Charter admits, by Diſuſer, and by extort- 3 Mod. 108. 


1 | by F 10 Mod. 
ing Fee and Duties where none are due, or more than are juſtly due. . 


(b) Df Toll and other Duties which Owners of Fairs 
and Parkets are intitled to: And herein, 
1. Where ſuch Tolls ſhall be ſaid to be reaſonable and legally due. 


ney- | 
due to the Owner of the Fair or Market, upon Sale of Things ? Inſt. 222, 


tollable within the Fair or Market, or for Stallage, Piccage, or the like, oh _ - 


Word which comprehends all Duties and Payments at a Fair or Market, and therefore » to 
be diſcharged of Toll diſcharges a Man from Piccage and Stallage. Palm. 78. 2 Lutw. 1519. 
Piccage is a Sum of Money paid for Leave to dig the Ground to erect a Stall. Palm. 57.—Stallage 
is a Sum of Money paid for Leave to erect a Stall, or to remove a Stall from one Part of the Fair 
to another, Palm, 77.—But for the different Kinds of Tolls, vide 2 Rol. Abr. 522. Mod. 47, 231- 
2 Mod. 143. Ld. Raym. 385. 4 Mod. 319. 2 Show 34. pl. 26. „ RA 

Toll is a Matter of private Benefit to the Owner of the Fair or Market, 
and not incident to them; therefore if the King grants a Fair or Market, Cro. Eliz. 
and grants no Toll, the Patentee can have none, and ſuch Fair or Market 555. 
is counted a free Fair or Market. on a 3 and 

ellonſe. 


| . | 2 laſt, 220. 
8. P. 2 Lutw. 1336. 8. P. reſolved, 7 Mod. 12. 2 Stra. 471.—[ Toll is not incident of common 
Right to a Fair, and if it be a new Fair, Cuſtom cannot ſupport it. Sra. 11771. —Erecting a Stall in 
a Market is not of common Right, and the Stall-keeper muſt compound as he can, The Mayor of 


* 


Nerthampton v. Ward, M. 19 Geo. 2. Stra. 1238. Wils, 107.] 1 Term Rep. 660. 


Alſo if the King, at the Time he grants a Fair or Market, grants a Toll "i 
and the ſame is (c) outrageous and exceſſive, the Grant of the Toll is void, 2 vow 220. 
and the ſame becomes a free Fair or Market. | „ 


| ö | (e) That the 
Reaſonableneſs of every Toll muſt be determined by the Diſcretion of the Judge. 2 Inſt. 223. 


But the Kiog, after he has granted a Fair or Market, may grant that 2 Inſt. 23. 
the Patentee may have a reaſonable Toll; but this muſt be in Confidera- 
tion of ſome Benefit accruing from it to thoſe who trade and merchandize 
in ſuch Fair or Market. | | | | CT 
No Toll ſhall be paid for any Thing brought to the Fair or Market, 2 laſt. 231. 
before the ſame is fold, unleſs it be by Cuſtom Time out of Mind, and 
upon ſuch Sale the Toll is to * pu by the Buyer; aud GO 85 

| | K 2 I 1 


* 
7 | 
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ee AI RS and MARKET'S „ | 
Lord Cole ſays, that a Fair or Market by Preſcription is better than one by 
And by Weftm. 1. cap. 31. touching them that take outrageous Tol, 
contrary to the common Cuſtom of the Realm in Market-Towns, it is 
al provided, „ That if any do fo in the King's Town, which is let in Fee. 
page ze Farm, the King ſhall (a) ſeiſe into his own Hand the Franchiſe of the 
(a) This „ Market; and if it be another's Town, and the ſame be done by the 
muſt be in- « Lord of the Town, the King ſhall do in like Manner; and if it be done 
_ up- ( by a Bailiff or any mean Officer, without the Commandment of his 
8 4 % Lord, he ſhall reſtore to the Plaintiff as much more, for the outrageous 
Inſt. 211. Taking, as he had of him, if he had carried away his Toll, and ſhall 
4 have Forty Days impriſonment. . ts 2 
But where by Cuſtom a Toll is due upon the Sale of any Goods in a 
Rol. Abr. Fair or Market, and he who ought to pay it refuſes, an (5) Action on the 
Phe 104, Caſe lies againſt him. Eg rrp np 


100. 
(6) Vide 


3 Lev, 400. Toll is quaſi a Debt for which Debt or an A/ſump/it lies—JThe Owner of a Market cannot 


diſtrain for Toll the Goods brought there to be ſold, as Damage feaſant, but he has an Action for 
the Toll. Ld. Raym. 1589. „ - „VVV ins 


2. What Perlons are exempt from Payment of Toll. 


2 Inſt. 221. If the King or any of his Progenitors have granted to any to be dif- 
forthe Writ charged of Toll, either generally or ſpecially ; this Grant is good to diſ- 
mw quit of charge him of all Tolls to the King's own Fairs or Markets, and of the 
F. N. B. 503. Tolls, which together with any Fair or Market have been granted after 
vid ſuch Grant of Diſcharge ; but cannot diſcharge Tolls formerly due to Sub- 
: — 34. jects either by Grant or Preſcription. Ben 1 


2 Inſt. 221. Alſo the King himſelf ſhall not pay Toll for any of his Goods; and if 
any be taken, it is puniſhable within the Statute Maſtm. 1. cap. 31. 

4 Inſt. 269. 80 Lenants in Antient Demeſne are free and quit from all * "ER of 

2 Inſt. 221. Tolls in Fairs and Markets, whether ſuch Tenants hold in Fee, for Life, 

Roll Abr. Years, or at Will. | 


32. But this Privilege does not extend to him who is a Merchant, and gets 


F.N.B.228. his Living by Buying and Selling, but is annexed to the Perſon in Reſpect 
Aeon 197. of the Land, and to thoſe Things which do grow, and are the Produce of 
Oro. Elz. the Land. Pe " „ | 
227. | | MM. 
„„ ads. - "= | | 1 8 : f 
Rol. Abr. 321, 2. Doug 190. And how this Exemption muſt be ſet forth in Pleading, vid 2 Lutw. 
1144. [By Charter H. 1. all the Men of London, and all their Goods ſhall be free from Scot 


x and Lot, Dane Gilt, and Murder. And from all Tall, Paſſage and Laſtage, and all other Cuſtoms 


through all England, and the Ports of the Sea. 80 by Charters 1T H. 3. and 50 H. 3. vide 4 laſt. 
252. 80 by Charters H. 2. and 1 ws ; and alſo that they ſhall be free from Brid- Toll, e. Vid: 
Priv. Lond. 4. See farther Com. Dig. 4. V. 163.] b | | : | 
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Cb) Bow far a Sale in a Fair oz Parket : ouert changes the 
5 Pꝛopertp of a Thing ſold therein. 

i H. 7.5. OR the Encouragement of Trade, and to render Comms in Fairs 

and Markets ſecure, by th: Common Law, every Sale made in a 10 

: SH: = . air 


: pa : 


I. 

' Latch, 144. 

2 loſt. 713. 
(% That 


/ 


the Law is now ſettled, that 2 Sale in a Fair where no Toll is paid, is 4 efſcQual to change the Pro- 


per ey as in any other. 2 Init. 714, 


FAIRS and MARKETS.” 
Fair or (a) Market-overt transfers à complete Property in the Thing old (a) That 


to the Vendee; ſo that however i injurious. or illegal the Title of the Vendor bugs of 
may be, Te the Vendee's is goud gau all Men. 8 85 | Marke- 


overt every 


Day in the Week, except As ſo that a Bale on any of thoſe Dips has the fame ESe as if on 
a Fair or Market-day i in another Place. 2 Inſt. 773. "AI 360. S. P. 2 Brownl. ang Godb. 131. 
8 Co. 127. a. 8. P. x 


PPPPPPP TI WAITS - or nt WAP INS = LI nie Oo, "I 


But this general Rule, ta a Sale in a Market changes 0 Property, 
"muſt be underſtood with the following Reſtrictions : 

1. That this Sale in a Market-over ſhall not bind the King, although 2 loft. 773. 
it bindeth all others, as Infants, Femes Covert, Non Compos, beyond Sea, | 
or in Priſon, and whether they were poſſeſſed of them 1 in their own Right, 
or as Executors or Adminiſtrators. 

* 2, That though all Fairs and Markets are ark, _ the Sale muſt be, *Page 460 
in ſome open Place, as in a Shop, and not in a Warehouſe or other private 5 Co. 83. 
Part of the Houſe, ſo that People who go along may ſee what is a doing: ; mas of. 
and therefore if the Shop-door or Windows be ſo ſhut, that the Goods , AT, ? 
cannot be ſeen, this alters no Property. _ _.. 5 And 3 44. 

an 
6. Za MO 0G: 8. C. and S. P. Poph. 2. 8. C. and. 8. P. = Nr S. P. 8 Co. 
127. 5 


3. The Things bot muſt be of the Nature and 4 Quality © of choth which 
the Buyer deals in, and therefore if Plate, c. are bought in (5) a Seri- 5 Co. 83. 


vener's Shop in London, this alters no e and the true Owner may ras 
maintain Trover for them, | : i 5 overt, de- 
3 termined at 


the Old Baily, by Popham, Egerton, PEE Brian, and others, Poph. 34. 8. C. and 8. P. Cro. 
Eliz. 454. S. C. and S. P. by the Name of the Biſhop of Worcefler's Caſe. And, 344.8. C. and 
8. P. Moor 360. 8. C. and S. P. and there ſaid that the Law is the ſame, if Horſes are fold in 
Cheapfide, or Shop Goods in Smithfield, Cro. Jac. 68, 69. Taylor and Chamber, S. P. adjudged. (6) - 
And by the 1 Jac, 1. c. 2x. it is enacted, That no Sale, Exchange, Pawn, or Mortgage of any 
Jewels, Plate, Apparel, Houſhold-ſtuff, or other Good+, of what Kind, Nature or Quality ſoever the _ 
lame ſhall be of, and that ſhall be wrongfully or unjuſtly purloined, taken, robbed or ſtolen from 
'y any Perſon or Perſons, or Bodies Politic, and which at any Time hereafter ſhall be ſold, uttered, de- 

livered, exchanged, pawned, or done away within the City of Loudon, or Liberties thereof, or within 
ts the City of Weſtminſter in the County of Middleſex, or within Southzoart in the County of Surry, or 
& within two Miles of the ſaid City of London, to any Broker or Brokers or Pawntakers, by any ways or 
of 


= 


means whatſoeyer, direRly or indirectly, ſhall work or make any Change or Alteration of the Pro- 
perty or Intereſt of and from any Perſon and Perſons, or Body Politic, from whom the ſame 
te, Aalen. Apparel, Houſbold- uff or Goods, 8 5 or __ be nnen purloined, taken, rob- 


tw. 
- f + The Goods muſt be fold, nnd a raluable Conſideration actually ou 2 Inſt, 713. 
or them, 
5 5. If the Bayes knows at the Time of the Sale that the 8 hath 2 Int, = 
not the abſolute Property; this will not bar the Right Owner. a+ 25 4 
6. The Sale muſt be without Covin, or any Combination between the =. 55 
5 Buyer and Seller, to defraud the true Owner. G 2 And. 315. 
and 3 Co. 


7- If a Sale be made of Goods by a Stranger in a Market-overt, whereby „. 5. S. p. 
the right of J. is bound; yet if the Seller acquireth the Goods again, 2 2 Inſt, 713. 
may take them again, becauſe he was the Wrong+doer, and he n not 
1 Advantage of his own Wrong. 

8. There muſt be a Sale and Contract, and therefore a Sale to a Man of 2 Inſt. 713, 
his own Goods in Market-overt bindeth not; and likewiſe a Sale in Market- 5 
overt derer d. an Infant of ſuch tenderneſs of Age, as it may appear to the 
| _ he is within Age, or by a Feme Covert, if the Buyer know her 
to ry a Feme Covert, u i for ſuch Things as ſhe uſually trades for, or 


7 the Conſent of ber Huſhand, bindeth not, £ 


. Ps 


21 Int. 713; 9. The Contract muſt be originally and wholly made in the Market. 
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714. oyert, and not to have the Inception out of the Market, and the Conſum- 


mation in the Market. i 


Wind, 56. 19: The Sale muſt not be in the Night, but between Sun-riſing is | 
| Sun. ſet; but a Sale made in the Night is good to bind the Parties, but 


not a Stranger. SR | 
Here alſo we muſt obſerve, that at Common Law there was no Reflitu. 


4 H. 7. 5: tion of Goods ſtolen on any Proſecution whatſoever, except on an (3) Ap- 


Fitz. Ooron. peal of Larceny ; but to remedy this Inconveniency, and to encourage the 


62, 460. 


Sonar. Proſecuting of 'Felons. 5 „ 
t | : 


_ Hall's P. C. 212. | Latch 144. (5) For this vide 2 Hawk, P.C. 170, 171. 


1 


5 ; 45 | gc in Appeal.“ ; oe” | tf 
Kelynge Since this Statute it hath been the Practice to reſtore the Goods ſtolen, 


"4 By the 21 H. 8. cap. 11. it is enacted, © That if any Felon or Felons 
4 do rob, or take away any Money, Goods or Chattels, from any of the 
„King's Subjects, from their Perſons, or otherwiſe within this Realm, 


« and thereof the ſaid Felon or Felons be indicted, and after arraigned - 


*Page 461 © of the ſaid Felony, and found guilty thereof, or otherwiſe attainted 
c by Reaſon of Evidence given by the Party fo robbed, or Owner of the 
4 ſaid Money, Goods or Chattels, or by any other by their Procurement, 
that then the Party ſo robbed, or Owner, ſhall be reſtored to his 

+ ſaid Money, Goods and Chattels, and that as well the Juſtices of Gaol 
Delivery, as other Juſtices before whom any ſuch Felon ſhall be found 

„ guilty, or otherwiſe attainted by Reaſon of Evidence given by the Party 
66 1 robbed, or Owner or by any other by their Procurement, have 
„ Power by the ſaid Act to award from Time to Time Writs of Re- 
c ſtitution for the ſaid Money, Good and Chattels, in like Manner as 
though any ſuch Felon or Feloas were attainted at the Suit of the Party 


35,43, upon the Conviction of the Offender to the Profecutor of the Indictment, 
2 loſt, 714. notwithſtanding any Sale of them in a Market-overt ; but he can be re- 
i ſtored to no Goods but thoſe mentioned in the Indictment. 

As to the changing the Property of Horſes by a Sale in a Fair or Mar- 


ket overt, the ſame is provided againſt by the 2 & 3 P. & M. cap. J. and 


1 Eliz. | 

| x But more eſpecially by the 31 Eliz. 1 12. by which it is enacted, 
That no Perſon ſhall, in any Fair or Market, ſell, give, exchange, or 
% put away any Horſe, Mare, Gelding, Colt or Filly, unleſs the Tell 
& ker there or (where no Toll is paid) the Book-keeper, Bailiff, or the chief 
Officer of the ſame Fair or Market, ſhall and will take upon him perfect 
„% Knowledge of the Perſon that ſo ſhall fell, or offer to ſell, give, or ex- 
„ change any Horſe, Sc. and of his true Chriſtian Name, Surname, and 
„ Place of Dwelling or Reſiancy, and ſhall enter all the ſame his Knowledge 
“ in a Book there kept for Sale of Horſes, or elſe that he ſo "_ or of- 
« fering to ſell, give, exchange, or put away any Horſe, c. bring 
 $ unto the Toll-taker, or other Officer aforeſaid, of the ſame Fair or Mar- 
« ket, one ſufficient: and credible Perſon, that can, ſhall, or will teſtify 
5 and declare unto, and before ſuch Toll-taker, Book-keeper, or other 
„ Office, that he knoweth the Party that ſo ſelleth, giveth, exchangeth, or 
'#* putteth away ſuch Horſe, c. and his true Name, Surname, Myſtery 

. # and Dwelling Place, and there enter, or cauſe to be entered in the 
„ of the ſaid Toll-taker or Officer, as well the true Chriſtian Name, Sur- 
e name, Myſtery, and Place of Dwelling or. Reſiancy of him that fo 
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4 that ſo ſhall teſtify or avouch his Knowledge of the ſame Perſon, and 
4 ſhall alſo cauſe to be entered the very true Price or Value that he ſhall 
« have for the ſame Horſe, c. and that no Perſon ſhall take upon him 4 
« to avouch, teſtify or declare, that he knoweth the Party that ſo ſhall A 
« offer to ſell, give, exchange, or put away ſuch Horſe, &c. unleſs he do 
i indeed truly know the ſame Party and ſhall truly declare to the Toll- 
« taker, or other Officer, as well the Chriſtian Name, Surname, Myſtery. 
, « and Place of Dwelling and Reſiancy of himſelf, as of him, of and for 
« whom he maketh ſuch Teſtimony and Avouchment, and that no Toll- 2 
4 taker, or other Perſon keeping any Book of Entry of any Sale, Gift, | | 
Exchange, or putting away of any Horſe, Sc. unleſs he knoweth the _ | 
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« Party that ſo ſelleth, giveth, exchangeth, or putteth away any ſuch | 
« Horle, &c. and his true Chriſtian Name, Surname, Myſtery, and | 
« Place of his Dwelling or Reſiancy, or the Party that ſhall and will fr | 
« teſtify and avouch his Knowledge of the ſame Perſon ſo ſelling, Ce. 1 
6 any ſuch Horſe, &c. and his true Chriſtian Name, c. and ſhall make 
« a perfect Entry into the ſaid Book, of ſuch his Knowledge of the Perſon | | 
« and of the Name, c. and alſo the true Price or Value, that ſhall be | 
« bona fide taken or had for any ſuch Horſe, &c. ſo ſold, given, c. ſo far + 
« #* az he can underſtand the fame ; and then give to the Party ſo buying, Page 463 Þ} 
c. ſuch Horſe, &c. requiring, and paying two Pence for the ſame, a 42 
« true and perfect Note in Writing, of all the full Contents of the ſame, | 

| 


4 ſubſcribed with his Hand, on Pain that every Perſon that ſo ſhall ſell, - 
% c. any Horſe, &c. without being known to the Toll-taker, or other 
« Officer, or without bringing ſuch a Voucher or Witneſs, cauſing the 
« ſame to be entered as aforeſaid, and every Toll-taker, Book-keeper, or 

other Officer of Fair or Market offending in the Premiſſes, contrary to 

« the true Meaning aforeſaid, ſhall forfeit, for every ſuch Default, the 

0 Sum of 5). but alſo that every Sale, Gift, Se. of any Horſe, Sc. 
not uſed in all Points according to the true Meaning aforeſaid, ſhall be 
* void, the one half of all which Forfeiture to be to the Queen's Majeſty, | 
« her Heirs and Succeſſors, and the other half to him or them that will | 
„ ſue for the ſame, es . | 

And by Se. 4. it is enacted, © That if any Horſe, &c. ſhall be ſtolen, 

« and afterwards ſhall be ſold in open Fair or Market, and the ſame ſhall 

« be uſed in all Points and Circumſtances as aforeſaid, that yet nevertheleſs 

“e the Sale of any ſuch Horſe, c. within fix Months next after the Felony 

4 done, ſhall not take away the Property of the Owner from whom the 
“ ſame was ſtolen, ſo as Claim be made within ſix Months by the Party 

from whom the ſame was ſtolen, or by his Executors or Adminiſtrators, 
or by any other by any of their Appointment, at or in the Town or Pa- 

“ riſh where the ſame Horſe, Sc. ſhall be found, before the Mayor or 
« other Head Officer of the ſame Town or Pariſh, if the ſame Horſe, Sc. 
happen to be found, in any Town Corporate or Market Town, or elſe 
&« before any Juſtice of Peace of that County near to the Place where ſuch 

_« Horſe, Ec. ſhall be found, if it be out of a Town Corporate or Market. + . | 
« Town, and ſo as proof be made within forty Days then next enſuing, by yo 
« two ſufficient Witneſſes to be produced and depoſed before ſuch Head l 

| 


“Officer or. Juſtice, (who by virtug gf this Act ſhall have authority to mi- 
* niſter an Oath in that Behalf) ppt hp qtiroperty of the ſame Horſe, Se. ö 
“ ſo claimed, was in the Party, dy from whom ſuch Claim is made, and | 
« was ftolen from him within fix Mpnths next before ſuch Claim or any ' 
« ſuch Horſe, & c. but that the Party, from whom the ſaid Horſe, e. 

« was ſtolen, his Executors or Adminiſtrators, ſhail and may, at all Timeg 1 
after, notwithſtanding any ſuch Sale or Sales in any Fair or Market | 
thereof made, have Property and Power to have, take again and enjoy [ 
* the ſaid Horſe, Cc. upon Payment or Readineſs or offer to pay the 


e 


= TAIRS AND MARKETS. | 1 
« Party, that ſhall have the Poſſeſſion and Intereſt of the fie Horſe, WT; ; 

« if he will receive and accept it, ſo much Money as the ſame Party ſhall 
ce depoſe and ſwear before ſuch Head Officer or Juſtice of Peace, {who b 

44 virtue of this Act ſhall have Authority to miniſter, and give an NY 
'« jn that Behalf) ; that he paid for the ſame bona fide, without Fraud or 
« Colluſion. ? 
I There cannot be a Market Overt hs Pawning. Harty v. * P, 16 
Goa. 2. Stra. 1187. 1 Will. 8. hs N T | 
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EES are certain 8 allowed · to Officers: 15 have to do with 

the Adminiſtration of Juſtice, as Recompence for their Labour and 

Trouble; and theſe are either aſcertained by Acts of Parliament, or eſta- 

bliſhed by ancient Uſage, which gives them an e equal Sanction with an 
Act of Parliament. 

Of theſe there are ſeveral Kinds; but we ſhall only conſider thoſe about 

which there hath been moſt 1e ee in our ne under the 880 

ing Heads: 


(A) In what Caſes a Fee ſhall be laid to be due. 
463. 

(B) How muth ſhall be ſaid to be due. „ 

(C) At what Time it ſhall be ſaid to be due. 466. 

FX ny An n Court Fees are o be retobered. 468. 


0 In whar Cales a Fe Hall be laid to be due. 


Co. Lit. T Common tow no Officer, whoſe Office related to the 1 
368. alaſt, tion of Juſtice, could take any Reward for doing his Duty, but what 
176, 208-9. he was to receive from the King. 
And this fundamental Maxim of the Common Law is confirmed by Vm. 
(s) 2 1. cap. 26. which enacts, can nor other (a) King's Olticer 
; e OT ene « ſhall 
four bes 1 . | "ator © 0 
Eſchcators, « 
Coroners, Bailiffs, Gaolers, the King Clerk of e 1 and other 8 Mini- 
- ers and Officers of the King, whoſe Offices do any way concern the Adminiſtration or Execution 
of bags foie 2 Inſt. 209.—<—And according to my Lord Cole, by 'ſome, Opinions, it extends to the 
. Arg 6 FFW N 


_— 


4 ſhall take any Reward to do his Office, but ſhall be paid of that which 
„ they take of the King; and that he who ſo doth ſhall yield twice as 
e much, and ſhall be puniſhed at the King's Pleaſure,” 


And ſo much hath this Law been thought to conduce to the Honour of 4 luft. 274 : 


the King and Welfare of the Subject, that all Preſcriptions whatſoever, Moor $23. 
which have been contrary to it, have been holden void ; as where by 2 laſt. 209. 


. Preſcription the Clerk of the Market claimed certain Fees for the View 2 Nol. Abr. 


and Examination of all Weights and Meaſures, and it was held merely _ 
void. OY by 93933 ; | 
But it hath been holden, that the Fee of 20d. commonly called the 21H. 7.17. 
Bar-Fee, which hath been taken, Time out Mind, by the Sheriff, of 2 inſt. 210. 
every Priſoner who is acquitted ; and alſo the Fee of one Penny, which Stamf.P.C. 
was claimed by the Coroner of every Viſne, when he came before the 

Juſtices in Eyre, are not within the Meaning of the Statute, becauſe 

they are not demanded of the Sheriff or Coroner for doing any Thing 


* relating to their Offices, but claimed as Perquiſites of Right belonging to » Page PR 


them 55-5 T7: | | 
Alſo it is holden by my Lord Cole, that within the Words of the Sta- , 1,q ; 33. 

tute 34 E. 1. which are Nullum tallagium vel auxilium, per nos vel fer here- 
des naſirot, in regno noſtro, ponatur ſeu levetur fine voluntate & afſenſu Ar- 
chiepiſcoporum, Epiſcoporum, Comitum, Baronum, Miletum, Burgenſium & 
aliorum Liberorum com. de regno naſtro, no new Offices can be erected with 
new Fees, or old Offices with new Fees; for that is a Tallage upon the 
Subject, which cannot be done without common Aſſent by Act of Parlia- 
ment. PER; 85 i = 5 

(a) But yet it is holden, that an Office erected for the Public Good, 
though no Fee is annexed to it, is a good Office ; and (5) that the Party, (a) Moor 
for the Labour and Pains which he takes in executing of it, may maintain 808. 
a (c) Quantum meruit, if not as a Fee, yet as a competent Recompence for pl. 1094. 
his Trouble. e | | 8 Fire ed | 


Caſe. 


(b) Hard. 3 51 Peale and Priour adjudged. (e) Where A. was libelled againſt. in the Eccleſiaſtical 


Court for Fees, and upon Motion a Prohibition was granted; for no Court has a Power to eſtabliſh 
Fees; the Judge of the Court may think them reaſonable but that is not binding; but if in a"Puantum 
meruit a Jury think them reaſonable, then they become eſtabliſhed Fees. Salk. 333. pl. II. 
Gifard's Cale. | 1 | 1 


All Fees allowed by Acts of Parliament become eſtabliſhed Fees, and the 2 Inſt. 210. 


ſeveral Officers intitled to them may maintain Actions of Debt for them, # 


Alfo ſuch Fees as have been allowed by the Courts of Juſtice to their Of. 21 H. . r7. 


ficers, as a Recompence for their Labour and Attendance, are eſtabl' ſhed Co. Lit. 368 


Fees ; and the Parties (4) cannot be deprived of them without an Act of (% Preced. 
Parliament. | x OI 

Where a Fee is due by Cuſtom, ſuch Cuſtom, like all others, muſt be Hob 175. 
reaſonable ; and therefore where a Parſon libelled in the Spiritual Court Rok Abe. 
for a Burying-Fee due to him for every one who died in his Pariſh, though $557, 559- 
buried in another ; and the Court held this unreaſonable, and a Prohibition & . 
was granted. 2 Es TN adjudged. 
So where a French Proteſtant had his Child baptized at the French Church gak. 332. 
in the Savoy, and the Vicar of St. Martin's, in which Pariſh it is, together pl. 9. Bur- 
with the Clerk libelled againſt him for a Fee of 27. 6d. due to him, and S ver. 
12, for the Clerk; and a Prohibition was granted; and in this Caſe it was Pr. Lancafe 
held by Holt, that no Fee could be due but by Cuſtom, and that a Cuſtom 12 Mod. 
for any Perſon to take a Fee for Chriſtening a Child, when he does not Chriſ- 171. 

ten him, is not good; and that the Vicar, if he had a Right to Chriltey, © 
ſhould have libelled for that Right, bg 3 


7 (B) How 


. 


. 


O (Þ) How ranch wal be fem io be du, 


Sele HA we mult obſer in gener, that i is Exton for 20 Of 
Co. Lit, 368. to take more for executing his Office than is allowed by 44 of Per- 


+ See ante lament, or is the known and ſettled Fee in ſuch Caſe.+ 
454. n. „ | b 1 | | 
$ : But in this Place we ſhalt only take Notice of the Fees of Sheriffs for 
| Executions, about which there ſeems to have been the moſt Controverſies in 
5 our Books. „ | Ea on x 
 *Page4bs And for this Purpoſe we ſhall recite the (a) 28 Elia. cap. 4. by which 
(a) In the it is enacted, © That it ſhall not be lawful to or for any Sheriff, Under. 
printed Sta- e Sheriff, Bailiff of Franchiſes or Liberties, nor for any of their or 
N 1 por 4 either of their Officers, Miniſters, Servants, Bailiffs or ee nor 
29 liz. but © for any of them, by Reaſon or Colour of their or either of their Office 
by the Par- or Offices, to, have, receive or take of any Perſon or Perſons whatſoever, 
liament directly or indireQly, for the ſerving and executing of any Extent or 
Roll itisthe «« Execution upon the Body, Lands, Goods or Chattels of any Perſon or 
a ge fe. & Perſons whatſoever, more or other Conſideration or Recompence than in 
eg, © this preſent Act is and ſhall be limited and appointed, which ſhall be 
« Salk. 331. lawful to be had, received and taken; that is to ſay, twelve Pence of 
pl. 4 © and for every twenty Shillings, where the Sum exceedeth not one hundred 
Skin. 363. % Pounds; and Six-pence of and for every twenty Shillings, being over 
Pl. 2. . « and above the ſaid Sum of 1001. that he or they ſhall ſo levy or extend, 
Obſervati- ©* and deliver in Execution, or take the Body in Execution for, * Virtue 
on is right, and Force of any ſuch Extent or Execution whatſoever ; upon Pain and 
| becauſe the © Penalty that all and every Sheriff, Under-Sheriff, Bailiff of Franchiſcs 
| Roll has 6 and Liberties, their and every of their Miniſters, Servants, Officers, 
ee « Bailiffs or Deputies, which at any Time ſhall directly or indirectly do the 
ae 8 1 % contrary, ſhall loſe and forfeit to the Party grieved his treble Damages; 
and found © and ſhall forfeit the Sum of 400. for every Time that he, they, or ary 
to be the of them, ſhall do the contrary ; the one Moiety thereof to be to our 
28th.] 5 Sovereign Lady the W e her Heirs and Succeſſors; and the other 
„ Moiety thereof to the Party or Parties that will ſue for the ſame * any 
„ Plaint, Action, Suit, Bill or Information, wherein no Eſſoign, Wag 
& of Law or Protection ſhall be allowed. „ 
6 Provided always, that this Act, or any Thing therein contained, ſnal! 
„ not extend to any Fees to be taken or had for any Execution within any 
City or Town Corporate.” 4 
In the Conſtruction of this Statute the following Points have been 
holden: | 1991 x „ 
Moor 353- 1. That though the Words of the Statute are, that it ſhall not be lawful 
Pre and for the Sheriff to take any more, or greater Fee, than by the Act is limited, 
3 Se. that herein by Implication at leaſt, if not by expreſs Words, a Right 
adjudged. is given the Sheriff to demand thoſe Fees mentioned in the Statute ; and 
Hang 19. conſequently that he may, as in all Caſes where a Statute creates a Debt or 
In. 48. Duty, (3) maintain an ARion of Debt for them. ig 
RE >. i | . 
8. P. admitted, & vide Cro. Eliz 335, (6) but be cannot take a Bond for his Fees, though he 
- takes gaps na 3 than the Statute allows, and bring Debt on that. Winch, 51, 52. Cro. J« 
103. Co. Car. 286. N | | 


Poph. x73. 2. It hath been adjudged, that the Sheriff ſhall have a Shilling fer Pond 
alen ver. for the firſt Hundred, and Six-pence per Pound for every other Pound er- 
Hill. x Car, | | | N | 732 

7 1.Latch 17. 2 ” 7 p 7 f : | | 7 5 i it 
18, 52. Palm. 399, 400. Bendl. 165, Noy 75. 8. C. adjudged by three Judges 22 
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ing a Hundred; and not Six-pence for every Pound where the whole Gre. C. J. 
5 — Ra to exceed a hundred Pound; for by this Conſtruction the Cro. 3 
Sheriff would have leſs where the Debt was 1991. than if it were but 100. 286-7. 


"ES 


and the Intention of the Statute was to allow Sheriffs ſuch reaſonable Fees 2 oP. £ 


as would encourage them to diſcharge this Branch of their Duty ſo much adjudged 
favoured by the Law, with Vigour and Succeſs ; who before were back - Trin. 8. 
ward and intimidated, by Reaſon of | the Dan ers they run from Eſcapes, Car. I. 
ec. from engaging herein; and therefore it has been held the moſt * 33 e 
reaſonable Conſtruction to allow them their Fees in Proportion to ſuch 3c 4 


Danger. . Hooks „, and affirm- 
et | edona Writ 
' Salk, 331. S. P. admitted to be Law, & vide Cro. Eliz. 263-4. 2 Term Rep. 255. Doug. 40. 
2 Term Rep. B. R. 148. | Es a OY aj: 5 
3. It hath been reſolved, on the Proviſo of the ſaid Statute, that it ſhall Page 466 | 
not extend to any Fees to be taken for any Execution within any City Latch-27, 
or Town Corporate; that this muſt be intended of Executions on Judg- 18. 
ments given in thoſe Courts; and that therefore where a Sheriff executes a er 173. 
Judgment given in Weftminſter-Hall in a City or Town Corporate, he is as % 9 
much intitled to his Fees, purſuant to this Statute, as if the Execution had Halt. She- 
been done in any Part of the County at large; for herein the Sheriff runs riff. 527. 
as great a Riſque, and his Trouble is as great; but where both the Judg- 2. _ 
ment and Execution are within a limited Juriſdiction, it cannot be pre- —_ Bus. 
ſumed to be attended with equal Difficulty ; and therefore the Proviſo in the 2% 


| i wide 
Statute excludes them. | 5 Mod. 97. 


| 3 : Where an 
Action of Debt was brought by the Bailiff of the Palace Court of the Biſhop of ' Rechafter 
for Fees, upon Execution of a Judgment in that Court, purſuant to this Statute; and after Verdict 
for the Plaintiff the Judgment was ſtaid, although it was objected, that the Proviſo in the Statute 
could not extend to it, being neither a City nor Town Corporate where the Execution was made; 


„ ws Wir Ia Eton . ne 


nor was it within the Reaſon thereof, becauſe the Biſhop's Iuriſdiction is as large as his Dioceſe ; 
and the Reaſon of the Proviſo, that no Execution Fees ſhould be taken in Cities and Towns Corpo- 
rate, is from the Narrowneſs of thoſe Juriſdictions, which renders Executions in them more eaſy and 
leſs dangerous. Salk. 331. Brockwel and Lock 8. C. but no Judgment. | | 1 1 
4. It hath been reſolved, that the Bailiff of (a) a Liberty, who executes Latch 19, 
a Judgment given in Weſtminſter-Hall, is intitled to the Fees, within the 5*: 5 
il Words and Meaning of the Statute ; and not the Sheriff of the County, rho eg : 
y who directs his Precept to him. | | 8 pl 15 
N | TY | alt. 
_ riff, 526. 8. P. And there ſaid, that the conſtant Practice was ſo, and Noy 27. Cooper and les 
S. P. adjudged, for he ſhall anſwer for the Eſcape, &c. and therefore ought to have the Fees. (e) 89 
if the Execution of a Judgment in W:flminfler be in a City, which is a County of itſelf, the Sheriff 
ul there ſhall have his full Fees, for he is the proper Officer to the Courts above. Latch 19. Palm. 
d, 401. Dalt. 527. Cro. Eliz. 263-4. 2 Term Rep. 255. | | 
bt : 1 2 | | & | - a 
nd 5. It ſeems agreed, that if a Sheriff makes an Zxtent, and before the Winch. 50, 
or | Liberate a new Sheriff is choſen, the new Sheriff ſhall have the Fees ap- J. her Hob. 
pointed by the Statute. | | 8 Sheriff 
f | 2 | . a 526, 
be 6. It hath been reſolved, that the Statute does not extend to Real Exe- Salk. 33r. 
2 eutions, ſuch as Habere Js Hm, or Poſſeſfioriem, but only to Execu- pl. 6. 
| tions in Perſonal Actions; alſo it is ſaid, that the Statute does not extend pate ape 
5 to Executions upon Statutes Merchant, Recog nizances, Sc. and that the 
"i Act is to be underſtood of Caſes where, the Judgment Redditur in Invitum, 
ing | and not by the voluntary Confeſſion of the Patty. 1 8 | 
EE | the Sherift 
aol b | is intitled to his Fees on a Judgment by Confeſlion, 


7. That 


. * a / 


| Hetley 53. 7. That for executing a Capias Utlagatum, or for a Warrant to execute 
mer it, or for a Return of it, no Fee is due to the Sheriff, becauſe this is at the Ei 
. „ 1 8 we Fr e 

n 38. It ſeems to have been reſolved, that upon a Capiat ad ſatisfaciendyn he 
* 331 the Sheriff ſhall have his Fees for the (a) whole Debt; alſo 2 if one in 5 
(e) But that Execution dies, and a Fieri facias iſſues againſt his Goods, the Sheriff ſhall not 


upon exe - have his Fees upon executing the Fieri facias, for his Trouble was as great for 

cuting an | „ 55 N . the 

El i . 1 4. to 

an perhaps the Land is not worth 405. it is unreaſonable that the Sheriff ſhould have 69. for every Cal 
Pound of the Debt. Cro, Jac. I03. per Curiam, & vide Salk. 33 1. pl. 6. where by Treby Chief Juſtice, 

in ſuch Caſe he ſhall have Fees according to the Sum levied, and not according to the Deht reco- . 

vered. But this is denied by Poxoel, becauſe the Party might detain the Land till he was ſatisfied | 

the entire Debt; and the Plaintiff is by having made his Election barred of all other Executions, De 

(5) Vide Skin. 363. pl. 7. „ | 3 | FVV Ms 

| | but 

1 e Ne 5 ſam 

V . PE eg Ele 

(C) At what Time it ſhall be ſaid to be due, | the 

| | | > 15 „„ ente 

Co. Lit. 368. ERE alſo we muſt obſerve, that it is Extortion for an Officer to ie 

16Co. 102. a. take his Fee before it is due; and therefore (c) where an Under- tiff? 

(e Salk. Sheriff refuſed to execute a Capias ad ſatisfaciendum till he had his Fees. beir 

330. pl. 3. the Court held that the Plaintiff might bring an Action againſt him for not ; 

; 4) So where doing his D . . . — 3s . Sta 

ona Motion doing his Duty or might pay him his Fees, and then indict him for (4) PE 

that an * Extortion. 1 . 5 5 Ext, 

3 for refuſing to execute a Fieri facias till his Shilling and Pence were paid, the Court tent 

would not grant the Rule, but ſaid it was Extortion, for which he might be indicted. Salk. UI 

381. Pl. S. | | 1 Tg auto þ 


1 *Page 467 If a Habeas Corpus ad ſubjiciendum be directed to a Gaoler, he muſt 
Keb. 272. bring up the Priſoner although his Fees were not paid him; and he cannot 
pl. 57. excuſe himſelf of the Contempt to the Court, by alledging, that the Pri- 

| ſoner did not tender him his Fees. 18 re pres 


March 89. Alſo it is no Excuſe for not obeying a Writ of Hateas 8 ad facie 
Keb. ms, dum & recipiendum, that the Priſoner did not tender him his Fees. | 
RA 566. cont, | 1 9 1 
But for this But if the Gaoler brings up the Priſoner by Virtue of ſuch Habeas Cor 
vide Rol. pus the Court will not turn him over cill the Gaoler be paid all his Fees; 
Rep. 338. nor, according to ſome Opinions, till he be paid all that is due to him for 


5 1 the Friſoner's Diet; for that a Gaoler is not compellable to find his Priſoner 
Plow. 68. a. Suſtenance, | | 1 . | kd 
2 Rol. Abr. | 


33. 2 Jones 178. 
e et may id an the uſuat Fer of 
Fitz. C P his! n, the Judges may inſiſt on the uſual Fee 
ron. 1 4 Gloves to themſelves and Officers, fore they . mags 5 
4E. 4. 10. b. $I | 1 . e 
Pulton de pace. 88. a. Kelinge 25. 2 Jon. 56. Silas. | 


Bulk. 332. II an erroneous Writ be delivered to the Sheriff and he executes it, hc 
L and ſhall have his Fees, though the Writ be ao, on. 


Pv. 
* : 


Serre D eee TTY 
: * * r * 9 . 


r W Fo * * 
J * * J 8 1 : , . 


Tt ſeems to be laid down in the old Books as a DiſtinQion, that upon an Poph. 176, 
Extent of Land upon a Statute, the Sheriff is to have his Fees, ſo much - 15 . 8 
Pound, according to the Statute immediately; but that upon an Elegit there nia, 
he is not to have them (a) till the Liberale. dtat the 
take his Salary, appointed by the Statute, till a complete Execution, vis, till the Ziberate; 
on the Words of the Statute are in the Negative, and do not-eſtabliſh the Fees, but only tolerate 
them. {a) And therefore if the Conuſee ſue. an Extent, and then refuſe to ſue the Liberate 
to the Intent to defraud the Sheriff of his Fees, the Sheriff may have his Remedy by Action on che 


But where the Sheriff having executed an Eligit, brought an Action of Salk. 20g. 
Debt for his Fees ; and it was objected, that this was not within the Sta- Pl. 2. 333. 
tute, the Execution not being complete, for the Plaintiff could not enter, 75 pee Th 
but muſt bring his Ejectment; and it was held by Holt, that there was the 5g. 
ſame Reaſon for Fees for executing an Elegit as an Extent; for upon an 2. Ld. 
Elegit the Sheriff returns, that he has taken an Inquiſition, extended the Raym. 
Lands, and delivered them to the Plaintiff, and that there is a Liberate in 
the Body of the Writ of Elegit, on the return of which the Plaintiff may 
enter ; for by the Return he becomes Tenant by Elegit, and may maintain 
an Ejectment, and aſſign his Intereſt upon the Land; but the Defend- 
nat's continuing in Poſſeſſion after the Return of the Writ curns the Plain- 
tiff's Eſtate to a Right, and therefore he muſt enter to aſſign; and his 
being put to an Ejectment is no Reaſon, for in Caſe of an Extent upon a 
Statute, where the Liberate is diſtin, he cannot enter by Force; it is 
true he may without Force, and ſo he may here; and Powell (aid, that 
Extent generally is the Word of the Statute 28 Eliz, c. 4. and that an Ex- 
tent upon an Elegit was an Extent within the Statute, as well as an Extent 
upon a Statute. | | 


. 


00) In what Court Fees are to be recovered. = 8 


A Solicitor in Chancery may exhibit his Bill for his Fees for Buſineſs Vern. 203. 
done in that Court; and ſo he _ where the Buſineſs is done in 2 Chan. Ca, 
2 Court, if it relates to another Demand the Plaintiff makes in 1383. | 
e ancery. : - 755 05 N a 
But it hath been held, that Chancellors, Regiſters, and Proctors, who 5 
are Officers of Temporal Profit, and whoſe Fees do not relate to the Juriſ- Sr, Leon. 
diction of the Spiritual Court cannot ſue for them in the Spiritual Court. 1 Rol Res 
x | | Rol. Rep. 
Mod. 167, 2 Keb. 615. 3 Keb. 303, 441, 516, 4 Mod. 254. 5 Mod. 242. 10 Mod. 261, 
440. 12 Mod. 583. Ld. Raym. 703, Com. Rep. 18. pl. 11. 2 Stra. 1108. | 


As where the Regiſler in the Eccleſiaſtical Court libelled there for 45. 6d. Salk. 333. 
for his Fees, and proceeded to Excommunication, and the Defendant ſug- Pl. 10. 
gelted, that the Office of Regiſter was a Temporal Office, and a Freehold, Band and 
and moved for a Prohibition, which was granted; for the Court hath no e 
Power to compel the Party to pay Fees to their Officers, but they muſt 
bring their Quantum meruit ; or if the Office be a Freehold, they may bring 
an Aſſiſe, for the Denial of juſt Fees is a Diſſeiſin; although it was objected, 
that this Caſe differed from that of a Proctor, becauſe a Regiſter is a mere | 
Officer of the Court, and the Court may appoint a reaſonable Fee to the 
Officers that attend them. „„ . 


Salk. 330. Soa Prohibition was granted to ftay a Suit in the Archdeacon of Lab. 
Pl. 2 Goin fſeld's Court, againſt Churchwardens for a Fee for Swearing them and taking 
and Ellſon. their Preſentments, becauſe no Fees could be due but by Cuſtom, or for 

Mork done, in which Caſe a Quantum meruit lay. „ 
Hill. Ann. So where the Dean and Chapter of the Cathedral Church of Eater, 
Dana, having the Freehold and Inheritance of the ſaid Church, had by Preſerip- 
5 . tion 100. for every Corpſe that was buried in the ſaid Church; and the De. 
Dre, fendant's Teſtator being buried there without their Licence, the Deſendaut 
Salk. 334. refuſed to pay the 100. for which they ſued him in the Eccleſiaſtical Court; 
Ml. 13. S. C. and on ſhewing Cauſe why a Prohibition ſhould not go it was urged, that 
| none can preſcribe to have a Burying-place in a Cathedral Church, for the 
Pariſhioners have nothing to do with it, nor pay any Tithes to it ; but in 
i _-__ __ the Pariſh Church to which they pay Tirhes and other Duties, there ſuch a 
34 Preſcription may be good, and in the Church-yard they have a Right to be 
buried without any feeforipitcn ; but the Court held, admitting that no 
Ls Perſon could preſcribe to bury in a Cathedral Church, and admitting that 
5 this Fee, like that of 20l. which is uſually paid for burying in the Cathedral 
Church of Weſt 1 is reaſonable, yet it is not of Spiritual Cognizance, 
but is in Nature of a Licence, on which a Quantum meruit may be brought, 
and the conftant Uſage to pay ſo much given in Evidence; and therefore 
the Prohibition was grantſdſe. 15 | 


-— 
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e, F E L O N V. 
Spelm. Gl. WW Hoever becomes. infamous by the Commiſſion of a Crime which 
verily Falate ſubjects him to @ Capital Puniſhment, is ſaid to be guilty of 
214” i; Felony; which ex vi Termini, ſays my Lord Coke, ſignifies quodlibet crine | 
391. Felle animo perpetratum, and can be expreſſed by no Periphraſis or Word 

7s equivalent, without the Word Felonice. 
(a) And Felony is included in (a) High Treaſon, Murder, Robbery, Burglary, 
conſequent- Rape, Sodomy, &c. but for theſe we ſhall refer to their b e 


ly a Pardon and in this Place chiefly conſider it as it is a Violation of a Man's Property, 


f Fel a 
rn = known by the Name o 3 | 


an lndict- K | PTS | 
ment of High Treaſon, if it wants the Word Proditorie. H. P. C. 11. 3 Inſt, 151. Hawk. P. C. 


65. 5 
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For the better Underſtanding whereof we ſhall conſider, _. 


(A) Df what Nature the Things taken mult be to ton · 
ſtitute the Difence Felony. 69. ee 
(g) Bow far the Goods ought to belong to auother, 


5 „ | ES : | 
(C) What thall be ſaid to be a felonious and fraudulent 
Taking, 477. 5 

(D) What ſhall be ſaid to be a carrping awap, 474. 

(E) By whom the Dffence map be committed. 475. 

() Of what Ualue the Goods mult be; and Herein of 
the Difference between Grand and Petit Larcenp. 


$73.15 a | - 
(G) Where the Offender is oz is not excluded his Cler- 

 _ By. 476. 33 | 

(i) Where the Offender is to be Tranſpozted, 478. 


% 
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93 ant. 


(A) Of what Nature the Things taken muſk be, to con- 
ſtitute the Dffence Felony, 

TERE it may be proper to take Notice, that in the Times of the 

Military Tenures every Tenant was obliged to attend in the Camp; 
and there being no Proviſion made out of the Public Stock for them, as 
there is now-a-days for our Mercenary Soldiery, it was neceſlary for e 
Freeman to carry with him his own Proviſion ; which obliged them to a 
very ſevere and rigid Juſtice upon all Perſons who ſhould violate any Man's 

y; otherwiſe Camps would have been Scenes of intolerable 
Violence, and every Man would have periſhed by his Neighbour's Sword, 
and not by his Enemies. Hence they learned the Inſtitution of puniſhing 
"Theft by Death, and from thence they derived it into their Civil State, 
| which conſiſting of the ſame Orders and Conditions of Men, it was ne- 
ceſſary that the ſame Meaſures of Juſtice ſhould be uſed both at Home 
and in the Camp; for they could not underſtand that a Freeman ſhould 
be 22 otherwiſe in the Camp than in the Civil State, as they thought 
Juſtice was the ſame, and could not alter with the Diſtinction of Coun- 
tries and Places; and therefore it is that in this Puniſhment our Law page 
differs from the (a) Roman and Moſaick Laws, which only obliges thoſe NY 
Sort of Offenders to the Reſtitution of four-fold, and Cuſtom hath. ap- ET 
proved the Method; for ſhould we admit a Reſtitution from ſuch profligate 22. 
Offenders, we ſhould have no End of Rapine and Violence. 

Hence we have the Reaſon of the DikinQion between the Real and Per- ( 12 Al. 
ſonal Property, and why our Law does not puniſh the OE (b) of 3 | 
Carn or Graſs growing, or Apples on a Tree, or (c) Lead on a Church or e 

Eb . ” Houſe Cromp. 37. 

2. f. C. 2g. b. Mod. 89. Allen 8 Keb. 875. V 9 00 Ne now by the 
* Ws 23s d. . . wo . . ent. 187. 6 4 

4-Geo. 2. c, 38. every P who ſhall bea! or rip, _— break, with latent w ſteal, any Lead, 


7 


7 
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Delivery of Goods, with Intention to defiaud ary Perſon wh iwicever ; or utter or 


| „* N . 


Iron Bar, Houſe with Death; becauſe theſe never came under the Camp Diſ- 
Iron Gate, cipline; and therefore it was not neceſſary to guard this Sort of Pro- 


ay om 3 ty with ſuch Sanguinary Laws, where the Redreſs may be by a Civil 
Rail what- BON, Te DEE ops | 


ſoever, be- EE PRES a ER "Me 2 RW, 40  Þ | 8 3 | 
ing fixed to any Dwclling- houſe, Out-houſe, Coach-houſe, Stable, or other Building uſed or occupied 
with ſuch Dwelling-houſe, or thereunto belonging, or to any other Building whatſoe ver; or fixed in 


any Garden, Orchard, Court- yard, Fence, or Outlet, belonging to any Dwelling-houſe, or other 


Building, ſhall be deemed and conſtrued to be guilty of Felony; and the Court, before whom ſuck 
Perſons ſhall be tried, ſhall and hereby have Power to tranſport ſuch Felons for ſeven Years; as aiſo 
ſuch Perſons who ſhall be aiding, abetting or aſſiſting in ſtealing, &c, or who ſhall buy or receive 
any ſuch I. cad, &c. knowing the ſame to be ſtolen. „„ 5 


Vent. 187. But if they are ſevered from the Freehold, whether by the Owner, or 


Hawk. P. C. even by the Thief himſelf, if he ſever them at one Time and then come 


93. again at another Time and take them, it is Felony. 


3 Inſt. 109 If a Man take away a Box of Charters, this is not Felony, becauſe they 
H. P. C. 66. are the Muniments of the Frechold, and relate to the Eſtate at home, and 
not to the Proviſions that were uſed in ſupplying the Camp abroad. 

(% H. P. C. But it is ſaid, in (4) Hale, to be Felony to take away an Obligation for 

67. Money, and the Reafon hereof may be, becauſe Securities might be taken 

to anſwer Money at the Camp from a neighbouring Freeholder; and 

therefore there was the ſame Reaſon they ſhould be within this Proviſion, 

as that other Chattels ſhould be protected by the Obligation, being equally 
valuable. 33 | | 

Hawk. P. C. But per Hawkins the Things taken ought to have ſome Worth in them- 

93, for ſelves, and not to derive their whole Value from the Relation they bear to 

which are ſome other Thing, which cannot be ſtolen, as Paper or Parchment, on which 

e 6 are written Aſſurances concerning Lands, or Obligations, or Covenants, or 

? 27, Other Securities for a Debt or other Choſe in Action; and the Reaſon, he 


Inſt. 109. ; ] 
Bo Comes. ſays, wherefore there can be no Felony in taking away any ſuch Thing, 


155. feems to be, becauſe generally ſpeaking they being of no Manner of Uſe 


S.P.C.25.b. to any but the Owner are not ſuppoſed to be ſo much in Danger of being 
Coron. 27. ftglen, and therefore need not be provided for in ſo ſtrict a Manner, as 
thoſe Things which are of a known Price, and every Budy's Money; and for 

the like Reaſon it is no Felony to take away a Villein or an Infant in Ward. 

But now by the (e) 2 Geo. 2. cap. 25. it is enacted, That if any 

„ Perſon or Perſons ſhall ſtedl, or take by Robbery, any Exchequer 

„„ Orders or Tallies, or other Orders, intitling any other Perſon or Perſons 

* to any Annuity or Share in any Parliamentary Fund, or any Exchequer 

% Bills, Bank Notes, South-S-a Bonds, Eaft-India Bonds, Dividend War- 

&* rants of the Bank, South-Sea Company, Eaſl- India Company, or ay 
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Time in ſeveral Inſtances excluded by Acts of Parliament. f 
e ay If two or more Perſons together ſteal Goods above the Value of rad. | 
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ed on ſome Nr ag which ber him { from the DESO it. 5 5 
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335. 3 Inſt. 39, 73, Kel. 104. 2 Hawk. P. C. 343 24, 
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Statute excludirig'i t from the Crime charged againſt him, the Indictment or F O. 34% 
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By is 1 E. 6. cap. 12. and 2 3 E. 6. 5 33. Horſe Ferilets are ex- 

cluded the Benefit of their Clergy, and by the latter of theſe Statutes it is 
enacted, „That all Perſons feloniouſſy taking or ſtealing any Horſe, Geld- 
„„ + | :7ng or Mare, ſhall not be admitted to the f Piviles of the Clergy, but 
e ſhall be put from the ſame in like Manner and Form as, though they had 
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LE gh $6" been indiicted or appealed for felogious Realing © of two Horſes, two 


0 Geldings or two Mares, of any other, arid thereupon found guilty by 
5 Verdi& of twelve Men, or confeſſed the fame upon their 1 
* or ſtand wilfully or of Malice mute.” 
By 3 . e M. c. 9. „ Tf any one ſhall ſteal Good from any Shop or 
ST . .de belonging to 4 Dwelling Houſe, to the Value of 57. he ſhal not 


be entitled to his Clergy, al:hough no Perſon ſhall Suppen to be within.” 


= Sar. 10 & 11 V. 3. c. 23. belides including Coach Houſes and Stables, 

does not make it neceſſary, that the Shop or Ware: Houſe! hall be b+longin 
vis - to the -Develling House, which is required by 3 U 4 V. & 1M, "in 9. —and 
the rather take Notice of this Diſtinction between the two. Laws, as Mr. 
Fuſtice Forfler has reported in his Crown Law, fol. 78. a Peeison at the Ci 
{+11 Baily in Fuly 1751, that this FAR deg; not rad. to any Ware- Houſe which 
17 a mere Repoſitory for Goods, but on 2 whe Merchants and Traders deal with, 
21d ſell to their - Cuſtomers. It Huld uld ſeem however, that theſe. difant. 
Marehouſet were thoſe expreſsly, which were intended to be protected by 
+ - this Statute; as the Shop or Warehouſe belonging. to a Dewoilling-Houſe was, 
"7s 5 17 proteQed by 3. 4 H. M. e. g. and the more diſtant the Ware · 
4 le, the more probable. it is that it ſhould be broke open. See Qbier-: 
| vations on the Statutes 40 p. 288, 289. Edi. 35 9 
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« Ni zht- time, and thereupon found guilty by Verdict of twelve Men, or 
« ſhall confeſs the ſame. on Arraignment, or will not anſwer directly to the 
« ſame according to the Law of the Realm, or ſhall ſtand wilfully of 
« Malice mute, or challenge peremptorily above the Nutaber of — : 
« or ſhall be upon ſuch Indiement eee, ſnall be admitted to the Be- 
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« any Perſon or Perſons ſhall be convicted of Grand or Petit Larceny;' 2. cap. 15. 
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from the Perſon or in the Houſe of any other, or in any oy: Manner for Teal of. 


and who by the Law ſhall be intitled to the Benefit of the „ and Offenders 
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e Contractor. 
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Offence ſhall, be pardoned; for though in a ſtric> Senſe it may be called Murdar, yes! according to 
the common en of Words, the Offence of a Perſon who murders another; and that of 
Reo. de ſo, are confidered as diſtinct Offences, and as ſuch are diſtinctiſ treated of by Apthors who 
have wrote of theſe Matters; as Stam. P. C. 283, &c. Befidey, End of excepting Murder 
ſcems to be, that the Offender might be brought to Juſtice, and that the Law of God and Nature, 
which require Blood for Blood, might be ſatisfied; but the diſcharging à Chattel, or pardoning a 
Forſeiture, is not of any ſuch Conſequence; alſo it hath becn held by Divines, that 1 
Murder draws Periculum Animarum with it, as being contrary ta the Law. of God, whic 
Blood for Bloods. The King wen: Mord; Lav. 8. s Kk. 66, 548. 8. C. —— | 
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(A) Where a Perſon ſhall be ſaid to o be Felo te x 


0 Perſon can be Felo de ſe, who is under the Age of Diſcretion, ar. . 
e Sen 
t r the Age o 5 * a unatic N 
hls Lunacy, he capnor ben Fil, de ſe. | OS. "dg 
od. 100. 
It. is be the prevailing Opinion, that a Perſon who kills himſelf myſt ba no compoe of Courſe, 
a beth that it is impoſſible a Man i in his a at e — Court 
ks; byt in Hawk. P. C. 67. * 
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1 * * Net only be, who deliberately kills himſelf, but alſo be, who 
1 —— 5- ciotiſly attempting to kill another happens to kill himſelf, is a i z 77 
ps 1 8 as if A. diſcharge a Gun at F. with an Intent to kill him, and the 
Dale. 92. Gun burfts and kills H. or if A. ſtrike B. to the Ground, and then haſtily 
falling upon him, wound himſelf with a Knife which B. happens to have 
- r and die; in both theſe Caſes AH. is Felo de ſo, for he is the 
ouly Agent. 
*Pagea81 i os if a Man be killed by haſtily running on a Knife or Sword, which 
a Perſon affaulted by him, and driven to the Wall, holds up in his Defence, 
= 60 hes F. C. he ſhall not be adjudged a Felo 4 hs but the other ſhall be Judged to have 
H.P.C.. killed him / 3 omg 7 2 
de 8, ont 3b 34. 2s; VVV 


Lew. 136. If one perſon kills another, a by bis Deſire and Tntreaty, et 


40 W - Mutderer, as if he had acted out of his own Head; for every Aſſent of 
1 Kind is void, being againſt the Laws of God and Man. 
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3 Inſt. 55. ſition, which ought regularly to be by the Coroner ſuper vun Cor. 
boris, if the Body can be found. ; 

431nft. 55s. But if the 155 6 cannot be found, ſo that the 88 who has Autho- 
H. r. C. 20. rity only x ſuper viſum Corporis, cannot proceed, the Inquiry may be by Juſ- 
| 2 Lev. 141- ties of the Peace, who by their Commiſſion have a general Power to en- 
| 8 7. quire of all Felonies, or in the King's Bench, if the Felony were committed 
1 in the County where the ſaid Court (fits, and, ſuch ING are traverſ- 
able by the Fxecutors, e. 

3 . 4. 4. a. But it was formerly held, chat, with Regard to the high Credit Sick 
Bro. Coron. the Law gives to, Inqueſts found before the Coroner, no ſuch” Inqueſt 
15  Ffound'befbre him could be traverſed ; but this has been bar otherwiſe. of 


. $59. King Bench by Certiorari, may be there traverſed by the Executor or Ad- 


2 Jon. 19 
Vent. 278. Manor, Sc. 75 


366, 604, Yoa. 1 


pl. a1. ought particularly and certainly to ſet forth the Circumſtanges of the 
b 28. 5 the rticular Manner of the Wound, and that it was mortal, 
2. 0 and i in Concluſion add, that the N in * Manner murdered 
imfelf, 
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the Perſon ſo killed is not a Felo de /e, but he who killed him is as much a 


- drink of it, and he who bought and made the Potion ſurvives, by ufing - 
r Remedies, and the other dies, it ſeems the better Opinion, that he 

- who dies ſhall be adjudged a Felo de ſe, becauſe all that happened was ori. 
Ye owing to his own wicked Purpoſe, and the 1 0p Ds oy in his 


1 3 Sol a6 


H. 5 5 10 o Perſon ein be a Felo d {+ before he is found ſuch Pha ſome 5 ar 


oa 141, late, and it ſeems now ſettled, that ſuch In @ N being moved into the 


ME 040 of the Perſon deceaſed, or 1 the 1 or Lord of the 


Salk. 37. All Tnquifitions of this Offence, beet in the 1 of 1 
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| 1 8 a either the Premiſſes be inſufficient, as if it be found 3 Lev. 146. 
that the Part _ himſelf i into, the Water, & fic. ſeipfum which 12 Mod. 
is Nonſenſe, b "emergo fignifies only to riſe * the . or if 112. 
there be apr, e * e proper oncluſion, & fie ſeipſum pt key the 10. 


uiſition is not 
74 o gs 152. 


Vet if it be in in Subſtance, * Oaroner may, be ſervedWith-s ] 
anend 8 Deſe®t ia Form: | 7 oe” i mr t To 5011 


f Fs 21 i 2 Nag 16} 3 214144 g n vi 85 N IP > ble 209 Sid. 225. 
= 55 8 ä 8 Kab. 9027. en Balk. iN Fitzgid. 6. 
a % 0} Bain ee 3:3 i boy n n 7% l ie bs 
— Fj - oo — 8 n Linas Ker 4 1 £7 3 W225 AC] 7 12 hr A 
wore e mare id. 1c Niddn Ws e ai | / 
© + ©) War be hall fat be hi . unte. age a8 | 
of 148 tic Tre 19 | 7 e 2 21 411 i l 
\ Feb fe horten a Chattcls Real or - Perſonal which he hath in his Stamf. PC. 1 
own Right, and alſo. all ſuch Chattels Real whereof he is polleſſedz 188, 189. Y 
either jointly with his nyt in her Right; and alſo all Bonds, andlother fn. P.C. 29. 5 


Perſonal Things in Action, belonging ſolely to himſelf; and alſo all Per. Pw. 205 


| ſonal Things in Addion, and, as los fay, entire Chattels in rebel. e 
which he was intitled j jointly with another, on any Account, except that of z Inſt. 55. 


Merchandize ; but it is ſaid, that he ſhall forfeit a Moie Font of ſuch * 47-2. 
joint Chattels as may be ſevered, and nothing at all ment the was Pol. Nr 5555 

ſeſſed of as Executor or Adminiſtrator. 

But the Blood of a Fele de ſe is not corrupted, nor is Laade of Laderi: Plow. 261. 
ance forfeited, nor his Wife barred of her Dowe.. 

Alſo no Part of the Perſonal Eftate is veſted in the King ; defaboche Self. 5 Co. 110. 

murder is found by ſome Inquiſition, and uently the e there- 3 Inſt. 54. 

4 is oth oy a Pardon of the Offence before e e ene aun. 8 


Farden v8 Sid, 1 
RT 2 Mod. 53, 3 Mod. 700; 241, cont 1 & * 67, 6. 


THAI DDE TIS _ ET TY 


93 1 = PO _ * s — 
2 * 9 ITE. 3 — 2 1 


* 


r 


FE ˙² m p — AEFCSLY 5 


. WG 8 - bs — 00% PER 7% 
— ; 22 ene - 0 7 2.9 18 
o 2). 5 N 5 % — © a —_— A 0 = Ye 
W's Mee ar ls Gr I SY = ol = ICS — == oy — 


. e eee 


l dens no ſuch Pardon, the hole is b immediately after | _— 
ſuch Inquiſition, from the Time ſuch mortal wound was given, and all bh oe CO g 
intermediate Alienations are avoided. ä * Procel ö 

: 5 ; 
ht; e v1 e ei nfs & ſe," vide Saund, 274 
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3 ul e 
d. 4 r of transferring Property was by Invoſtiture 3 for as nd Man 
could originally appropriate, but by ſettling himſelf in the Poſſeſſion and 
n An to his own Uſe, ſo to Man could transfer but by a Solemn 
and Public Delivering over the Poſſeſſion, and the Ceremony uſed in ſuch 
= of Delivery is in our Law called Livery and Seiſin, and is thus defined 
rei feudalis traditio ſub preflatione fidei coram Teftibus a eee ada. 
The End and 1 * of Ks) N ow. 8, by this Sort 
or Soleanity; w tation of the Raug om an, from one 
Hand to ery 6 77 if the Poſſeſſion might be changed by the 4 
me Agreement of the Parties, fuch-ſ6tret Conttaits would make ake . diff 
mad qnceriain te difoovet in wham the Elite was lodged, Ae 
we Lord wortdd be at re Lee yas 119 RG dhe peter 
Strangers equally perplene r whom #6 me 
| e ion and 
| therefore: this uncertainty, the Cr of Livery and Bei Hot was tlth 
rated. : 10 


N © This Method. of Conveynace wis made Uſe of before "RI 


quainted with Letters, and therefore it'was requitcd te be on the Land; of 
naa the Ladd, that! the other Tenants of the Manor might be Witneſſes 
of it, who in thoſe Days were called to the Lord's Court, to determine fl 
'.___ Comtroneriier rclatia (8 fach 'Tranſlatios ; and: though after the Uſe of 
- | Letters a Charter of FeoSment was introduced, yet wus not this neeefſaty, 
but only tended t the Authentication or Ladens of is ; and {6 onr 12 


termined, defore t ehe e of * and N as is obſerved 


er. 


(A) The feveral Sorry of Livery in our Law, 483. 
And herein, or pg ; 
1. Of Livery in Deed. 3. 

2. of Livery within View, or in Law. 484. 


) The Effea and Wen of Liberp. 486. 
And berein, 
1. The Elect thereof to paſ 2 future Intereſt. 486. 


2. The 
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(A) Che . Sa of aer * our Law: 
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* K. OFF MENTS 

N Operation thereof where the. Feaffor in ont 

Poſieſhon; - 489. 

Hb or where fey Parcels will pal by 7 
Livery, or where | ſeyeral” Parties ay ns 1 

thay a ane. 492. 93, 1 #8 1 0 mete) * A 


Ot the. Charter of Feoffment : and bern what 
Things are neceſſary ta the making a perfea Charter, 
| gow ſw for tbe Choreer e en Keep n 
j relative. to u. 493. „ 
(D) Who. map moke 6 - Feoffment. 2. i 
A . A a 
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And herein, 


1. Of Livery in Deed. 


Lin is Dead þ the aut Thad g. YR I att 
quter by the Deline AR wage of a 1 urf of 48. a. 

wy 
or ap oth Thing io the Name of all the Lands and Tene. 9 C0. 132. ). 
F = Dro, e Vi iy, dn er, 
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very Thin ; an if the Feof Land, On 3 3 Co. 26. 
the Door of wh, 5 Va the Feoffee, I 1 cd that you ſhould S8 re 
jo 1 or enter into this Houſe or Land, and Caſe. 
oy thi d; this 1s 2 Livery to paſs the 2 Bol Akr, 
es, the Charter of Feoffmens makes the Gra. Jace ol 
—— the Words ſpoken by the Feoffor, on whi ms 
7 to the People reſend, to determine in ſeems c 
* 2. the Limitation; beſides, *Page 484 
xr of Feaffinent, plainly denote. an 


5 in bi Houſe, ſays, I here 6 Co, 26 
oo 
ITS 


2 2 5 2 . 5 « 
- Pc 
r 7 8 n n TL] 
r 1 


ng. 291, per Ann, this paſſes 2 Rol. Aba 
uſe the Word Demiſe denotes 8 
ſtate intended to be conveyed ; 1 Gro. Eli. 


FER 7 40a Fg ant 25 a or Words to diſegver the 432, 
Hoke ATE or to deliver, over on, are not ſyſliciegt ta 9 Co. 138. 
0 — Chaner of e b male to, . nad oor pl. 
1thour 8. r. or ve. the, Poſſeſſion, ©37- 
9 8 e at Will, began the 155 Rive i requiſite to the 0.0016 
1 but, by | f Feoffm ent, there muſt W 
ag RoW 8 . e dae the. Froffee can f 
* ERS nt 1 hol 
ered Char te Lat in the Name. g c 
e prized, in. the 5 this bad been to 738, «4 * 
8 n ivery, 4g, be l. de bare 9 p, of Co.Lic. a 


WE . . 


+ As ta Livery with ee, aid a 
1 * 4 55 * * y 4 * , * : 13 8 

7 — * o 7 * * a. Eg 4 Y is 1% "> 9 
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T E O r EN 1 


e Deed is xoc to Knechte it ue u DUH; and the De of the Deed ut 
any ya Thing, in the Name of Seiſin of the Land, is Sifidient to gire 
1 4 dr ach ** thoſe, vs: .. 7 — to 

erions in whom yee 18, t ia as effect 
ade by the Delivery of a Deed, vs 842 hin Fo the Name of 
Seiſin, as of a Turf or a Twig, the one being e ecuelty fins le and notorious 
| as the other. 
2 . me 7 1 an pau era ok *barrov's: Sees for Repay. 
| 5 1 ure him the Lang hereupon the Nas * 
_ | " pm ber * A. ſaid to B. I am indebted | to you 200. 200 den 
— you before e Aueh T bargain and ſell his Land to pu, 55 ＋ 1 
Cro. Eliz. pay you then, I ſhall have my Land 1 and then 4 in Poſſeſſion 


+ term actually delivered; Nene cf 
5 P. 739. Security of the M oney, whic "Poſe __ _ to He reve 10 on a Faymem 

| of- the Money: by A. .. ↄð ß ĩͤ ßßß“7 nee 
e ine n 114i} io mod 1 113039] $15 LA) 


2. Of the Livery within View, vr. the Livery in Law. : 


The 1 8 View, or the 1 in Law, is when the Feoffer 
is not actually on the Land, or in the Houſe, but, being in Sight of it, ſays 

Pollex. 47, to the Feoffee, I give you yonder Houſe or Land, go, and enter ipto 

| _ fame, and take Fear of it accordingly ; | ; this Sort. 'of Livery ſeems: to 
4 be made at firſt qnly at the Court Barons, which were anciently held 1 4 the 

5 in ſome open Part öf tlie Manor, from whence, a i general Survey, or View, 

might have, been taken of the whole Manor, and the Pars Erie BY 


Co. Lit, 48. But 5 Sort of E is net Feen i; 15 Bet rechold' til an 


db. 
2 Rol. Abr. Wer to * but only a Licence or wa tf given | the the, Feoffor 


Sos, 186. to take Poſſeſſion of it; and therefore, if either the Fa PA or Feoffee 


Moor 85. die before an Entry made by the Feoffee, the Livery within th View 
3 Poles, % becomes ineffeQual and void; for, if the e Feoffor dies before 55 the 


Feoffee cannot afterwards enter, becau chen the Land immediat ey de- 


his Land without an Authority delegated from him who is ; th 
"Page 485 ® nor can the Heir 'of the Fete Sir 8 2 pot 55 Peres bo 
© whom the Feoffor "intended. to convey his Lande ad on e any Abt hority 
. from the Feoffor to take the Poſſeſſion; beſſ ides, i 15 the. eir of 577 ee 
TEES were admitted to take Pole] on after bis Father's De eat be would come 
in as a Purchaſer, whereas he was, mention ed/1 in "the Feol ment. to take as 
5 the Repreſentative. of bi Aigeltor, which ke Sg 25 bh hee e the Eſtate was 
never veſted in his Ancclior a 


out Peril of his Life, he may claim the Land, as near as he may a 
L. venture to go, and. this N Tufficient to, veſt the Poſſeſſion A hi 
and render the Livety within View perfect and. con gow ; for no Body 


4 1 4 of his Right, and thereby to receive an Advantage from an: unlaw- 
b | ful A 
a Rol Abr. If a Man deliver a Charter of Feoffment to his Feoffee, within View, 


7. and ſays, I will that you have the Lands that my ſee there, the which arc 
1 Ca 


25. of the Land ; this was held 7 Aw yy ſe here the Polleſſion was . 
tobe revel the Land for the 


J refer g. tmn R 822 2.2 


ſcends upon "bis Heir, and conſequently no Perſon cat t t Pepe 5 | 


» Bal. Abe, But if tlie Feoffee, in doch Cafe” dare not enter Fats, the Land wid | 


is obliged to expoſe his Life for the Sceut̃it of his. ro perty ; ut 15 

be has gone as far as, he may with Safety, the Lo, very, re 7 | 

„ upon ſuch Intention to be as eſfectual as he” AQ CAFE 12 1 
33 migbt be in the Power of à Man, by his on Act of Viol fey to deprive 


Q. +432 
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; 
| compriſed in this Charter, according to the Purport of the Charter, 


this is a Livery 8 for the Charter of Feoffment fully de · 
notes the Intention to enfeoff, and the Words are a Licence to the Feoffee 
to enter into the Land, and to take the Poſſeſſion thereof, according to the 


5 Bur! if the Feoffor had only delivered the Charter of Feoffment within 2 Rol. Abr. 


View, and only ſhewed the Feoffee the Lands, without ſaying any Thing, 7: 
hong the — had actually entered into the Land, and the Feoffor had 2 Co. 35. b. 


afterwards agreed to the wg et this it ſeems is no Feoffment ; 
becauſe the bare ſhewing of the I to the Feoſſee implies no Authority 


or Licence from the Feoffor to take Poſſeſſion ; and conſequently the 

Entry being without any Authority cannot veſt the Freehold in him, becauſe 

there was no ſolemn Act, nor public Declaration, made by the Feoffor, 

by which the Paret might diſcover a real Intention to change the Poſ- 

ſeſſion, and the ſubſequent Agreement of the Feaffor can never ſupport an 

Ad which was originally void; for Gough the Feoffee, after the De- 

lirery of the Charter, might take the Uſufrutuary Poſſeſſion as Tenant 

at Will, yet the Freehold ſtill continued in the Feoffor, for that cannot 

paſs from one to another, without ſome ſolemn or public Declaration, 

that the Pares may, upon any Diſpute, determine in whom the Freehold 

reſides. | | | | 

If a Man makes Livery within View, to a Woman, and before ſhe Perk. Sed. 

enters the Feoffor marries her, and afterwards never claims any Thing but 214. 

in Right of his Wife, this is a good Execution of the Livery ; for the 2 Rol. Abr. 

Huſband claiming the Land, in Right of his Wife, ſhall be ſufficient to re- 1 Feoff.. 

duce the Lands actually into her Poſſeſſion, ſince he is the proper Perſon ment 37. 

to tranſact for her; and therefore ſhall be preſumed to have parted with Vent. 186. 

and delivered up the Poſſeſſion to her, fince after the Coverture he claimed Pollex. 53. 

the Land only in her Right. | . | 
So where two Women were Joint-Tenants in Fee, and one of them Mod. gr. 


made a Feoffment to a Man, and 3 within View, by ſaying, go 2 Keb. 372. 


enter and take Poſſeſſion ; and before the Man entered he married the Fe- 99% 


offor ; his _ after the Marriage was a good Execution of the Livery, Vent. #86. 


becauſe by the Livery within the View, an Intereſt paſſed to the Feoffee, pe. 


which was not revokable by the Feme ; and his Entry after the Coverture Pollex. 4, 


makes the utmoſt Notoriety the Thing is capable of, to diſcover in whom to 53- 
the Freehold is lodged, and his Entry ſhall be intended for his Benefit ; | 
and therefore ſhall have a RetroſpeR to the Livery in View fo make it a 


perfect Feoffment. - 


* The Livery within View may be made of Lands in another County Page 486 
than where the Lands lie, becuuls the Tranſlation of the Feud was often 

made at the Court-Baron, in the Preſence of Pare: Curie ; and theſe Courts CHE 
ry ui ſub die, the Pares could have a diſtin View of every Part of 

the Manor; and therefore were proper to atteſt this Sort of Inveſtiture 

though the Lands were in a different. County, for notwithſtanding that, 

1 might have been Part of the ſame Manor for which the Court was 
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1 he Effect thereof to. paſs a future Intereſt. | 
I. Of the Effect thereof to paſs a future Intereſt. --, 
# Þ $, 3 5 i , 1 9 : N N „5 W ; — 8 15 1 j ; , 
ESE OR EE DO THE ,,, 4 1 IPA 9 FEST I: 
a % ; „ 9 * ae FF . OY 1 ca 1 
Cro. Eliz [Cer as firſt inſtituted that the Paret of the may, 
N . ak . 3 
Cro. Eliz. "HIS: Ceremony was firſt inſtituted: that the Pares of the County may, 


451. upon any Diſpute relating to the Freehold, determine in whom it is 
r os lere be the better enabled to determine in whom the 
21). Right is. Hence therefore it is, that if a Man makes a Feoffment, or 
5 Co. 94. b. Leaſe for Life, to commence in Futura, and makes Livery immediately, the 
1 Wood's Lisery is void, and only an Eſtate at Will paſſes to the Feoffee ; for the De- 
Conv. 51 ſign of the Inſtitution would fail, if ſuch Livery were effectual to paſs the 
5 Freehold ; for it would be no Eviiknce or Notoriety of the Change of the 
Freehold, if, after the Livery made, the Freehold ſtill remained in the 
Feoffor z. the Uſe of the Inveſtiture would rather create than prevent the 
Uncertainty of the Freehold, and in many Caſes would put Men to fruitleſs 
Trouble and Expence in Purſuit: of their Right; for by that Means, after 
Man had brought his Præcipe againſt a Perſon, whom he ſuppoſed to be 
3 Fenans to the Freehold,” and had proceeded in it a conſiderable Time, the 
Writ might abate by the Freehold's veſting in another, by Virtue of a Li- 
very made before the Purchaſe. of the Writ. © Another Reaſon why ſuch 
+ _ _ - future Intereſts cannot be allowed to paſs by any Act of Livery was, becauſe 
no Man would be ſafe in his Purchaſe, if the Operation of Livery might 
bvreate an Eſtate, to commence many Years after the Livery was made; and 
tough they have allowed a future Intereſt, to commence by way of Leaſe, 
pet that had no ſuch ill Effect in making Purchaſes uncertain, becauſe 
... +. antiently they were under the Power of the Freeholder, who by Re- 
covery might deſtroy them; and now, unleſs' ſuch Leaſes were made upon 
good Conſiderations, they are fraudulent againſt a Purchaſer z and it is not 
an hey 1 preſumed, that Leaſes at great Diſtances ſhould be purchaſed for 
2 Co. J. -. Hence, by the way, we may account why a Freehold in Reverſion or 
TIO Remainder cannot be granted in Futuro, F though there no Livery is ne- 
0 And. 390 ceſlary to paſs it; as where A. is Tenant for Life, Remainder to B. in 
Moor 423. Fee; A. makes a Leaſe for Years to C. and afterwards grants the Land to 
Cro. Eliz. D. habend' from Mich. next enſuing, for Life; this Grant to D. was ad- 
{po $585.» judged void, though C. attorned to it after Michaelmas, becauſe ſuch future 
Hob. 170, Grants create an Uncertainty of the Freehold, and the Tenant of the Free- 
1 4 5 hold being the Perſon who is to anſwer the Stranger's Pflecipe, and was an- 
Rol. Rep. ſwerable to the Lord for the Services, it were unreaſonable” to permit him, 
261. by any AQ. of his own, to prevent or delay the Proſecution of their 
. ß , ß 


I dee iar 487, 8. : 


t 


page 87 * But where a Man makes a Leaſe to commence from Michaclmas, and 
after Michaelmas makes a Livery and Seiſin, this is ſufficient to paſs the 
Freehold, becauſe in this Caſe, at the Time of the Livery made, the Poſ- 
_ 314. ſeſſion and Freehold were actually transferred to the Leſſee, and did not 
5 Jas remain in the Leſſor, after the Notcriery made, which gives Notice of 
— erring the Freehold. 4 1 * 


Cro. Jac. 458. 3 Bulf. 290 Smith and B.. Ld. Raym. 84. Powell on Powers, 487. 
2 Wil. 166. Doug. 329. 6 | . | Yet 
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rity were therein contained for it, Becauſe che natural Import of ſuch Au- 


enen; . AD Hou | Ng rs : 
If a Man makes a Feoffment to commenee' after” is own Death, or Cre, Eliz. - 


| ſame Contract be both Feoffor and Feoffee. | 


to take it * $1995 ee ; „ | 
But this Livery muſt be made to 4. upon the Land, for à Livery within co. Lit. 40. 
the View will not paſs the Freehold to B. for this Livery within the View, b. 


F 
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yet if the Feoffor had made a Letter of Attorney to give "Livery, | the Cro. Jae. : 


Attorney could not giye Livery after "Michazlmas; unleſs an expreſs Autho- $63- ah 

thority is to give Livery immediately, and the Authority of the Repreſenta- 

tive cannot extend beyond the Delegatio . 

A. by Indenture demiſed to B. Babend a die datits (which was the 10th of Cro. Jac. 
une) Indenture Prædid. for his Life, with a Letter of Attorney to make 153- _ 
ivery ; the Attorney made Livery the 23d of July following, and the Li- 


very was held to be void, becauſe the Eſtate for Life being by the Inden- e g 


ture to commence the roth of June, the Attorney had nd Authority to Moor. pl. 
change the Commencement of the Eſtate; and therefore not having pur- 876. 


ſued his Authority, by not giving Livery to let the Freehold commence, Cro. Elia. 


according to the Deed, what he did afterwards was without any Autho- 3 
rity, and conſequently void; but in this Caſe, if the Deed had not been 76). Ta 
delivered till after the Day of the Date, and the Attorney had giyen Li. Cowp. 17. 


at the Time of the "Delivery of 'th#Deed;” this had been a good Livery, Powell en 
becauſe the Deed of Feoffment was to goyern the Livery, but the Deed Powers _ 
itſelf had no Effect till the Delivery; and therefore the Attorney making web 476, 


the Livery at the Time the Deed of Feoffment began to operate, Which * 
was to govern it, he ſeems thereby to have executed his Authority well 
: ; a 7 Re fe rn n Ot 


makes a Feoffment in this Manner, being upon the Land, I da here, re. 344, 346. 
ſerving an Eſtate for my own and my Wife's Lices, give you theſe my 1 47. 

Lands to you and your Heirs, theſe are void Feoffments, becauſe the Pol- 2 Abr 
ſeſſion is not delivered at the Time of the Notoriety made; and therefore, 7 : 


would often miſlead the Juries in ſuch Inquiries ; beſides,” it were abſurd 33 


If a Leaſe for Years be made to A. the Remainder to B. for Life, and Lit Sed. 60. 


him, for that belongs to 4. during the Perm; the Livery therefore muſt 3 * TE 


be made to A. whois to receive the Poſſeſſion, and ſuch Livery aQuually, © 
veſts the Freehold in B. becauſe the Preſumption is, that every Man ae. 
cepts of a Gift, which is for his Intereſt ; and A. is looked upon as the | 
Attorney of B. to take the Livery, becauſe he, having an immediate In- 

tereſt in the Land, is the only Perſon to whom the Poſſeſſion can he de- 
lvered; for B. has no immediate Right to the Poſſeſſion, and therefore, 

as he cannot receive it himſelf, by Conſequence he cannot depure another 


1 


being anciently made in Court, could only be made by the immediate Ho- 2 Rol. Abr. 
magers of the Court from the one to the other; but A. in this Caſe being 6. 
no Homager to the Court, ſince he was only Leſſee for Years, was not ca: 


* 


pable oſ ſuch Livery within Vie W. 


And this Livery to A. muſt be made to him before he actually enters 
md takes Poſſeſſion, by virtue of the Leaſe, 'becauſe if the Poſſeſſion be | 
* once filled by the Lefſee for Years, there is 110" Vacant Poſſeſſion to be *Page 488 
transferred by the Livery, for quod ſemel meum c 2 us meum elfe non L:it-SeQ.60. 
122 ; no Man can teceive that from another which is already in his Poſ- 1 3 


Moor 14. 


a, 
Plow.156.a. 
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— „„ ͤ „ ͤ T —2 2 2 — — 


— * 


Mm 2 Tn. If Co. Lit. 216. 
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Co. Lit. 49. If a Leafe for Years be made to 4,and B. the Remainder to C. in Fee | 
5 Co. 94. and Livery is made to A. in the Abſerice,of B. whether the Conveyance be 
; 2Pd Abr. by Decd or without, the Livery is good to veſt the Remainder in C. be. 
* + cauſe by the bare Demiſe, 4. and I. have an Intereſt in the Land, during 
the Term, without any further Ceremony, and each being equally intitled 
dio the whole Poſſeſſion, either may inveſt himſelf in the whole Poſſeſſion by 
: Entry, or receive the Poſſeſſion, from the Leſſor by the Solemaity of Lite- 
ry; and therefore when the whole Poſſeſſion is delivered by the Leſſor, and 

Iixery made to A. in the Abſence of B. in the Name of both, this Livery 
is ſufficient to veſt the Remainder in C. becauſe A. had as. much Power to 
reeeive the Poſſeſſion of the whole, as if the Leaſe for Years had been made 
do him only, he and B. being Jointenants by the Demiſe, and thereby 
198 a tout. too eneatle int ar tofu gin CE oa ot aaa 
Co. Lit.49- But if a Leaſe for Life had been made to C. to commence immediately, 


b. and C. had appointed A, and B. his Attornies to take Livery from the Lel. 
* 05 b. ſor ; the Livery made to one of them alone had been ineffectual and void, 
28. pecauſe one only, without the other, had no Authority from the Delegs = 
tion to receive the Poſſeſſion, and conſequently; what is done by a Repre- 
ſſentative, without an Authority from the Principal, is à Nullity, and void; 
but otherwiſe it is, if the Letter of Attorney had been jointly and ſeveral. 


1 ly, to receive Livery. | : e 
Co. Lit. 17. If a Leaſe for You be made to 4. Remainder to the right Heirs of B. 
and Liyery and Seifin is made to A. yet the Freehold does not paſs from 
tie Leffor; and therefore the Livery is void, becauſe there was no Perſon 
in Being at the Time of the Livery made, in whom the Freehold could 
veſt, fox nemo et Heres viventis ; and the Law will not endure - ſuch future 
Operation of the Inveſtiture, becauſe it would create an Uncertainty of the 
Flrechold, which would neceſſarily. perplex and delay all Proſecutions 
-. -- againſt the Freehold, _ „ | VVVVV/Vff 
Plow. 156. If a Leaſe for Years be made to begin at Michuelmas, Remainder to J. . 
in Fee, and Livery is made before Michaelmas, the Livery is void for the 
Oo Lt. ar. former Reaſon; but a aps for Tears may be made to commence in Futuro, 
. becauſe the Freeholder, who is to anſwer the Stranger's Pracipe, is, not- 
=; oh - withſtanding ſuch future Intereſt, certain and known, and therefore not 
-- - within the Reaſon of the farmer Caſe, JJ%ͤÜ—ö—⁰ ¹Ü 1. faced 
I A. makes à Leaſe for five Tears to B. upon Condition, that if JB. 
350. pays him 10/, within two Vears, that then he ſhall haye à Fee-fimple in 
Co. Lit. a7. the Lands, and makes Livery and Seiſin to B. this erte the Freehold 
| immediately, and B. has ＋ Conditional becauſe. if the Freehold were 
not to veſt in B. till the Condition performed, it would be difficult to deter 
mine in whom the Freehold is, for Aach Conditions may be inſerted in Deeds, 
which are perfected privately between the Parties, and therefore not ſo pro- 
per to govern the Poſſeſſion and Seiſin of the Freehold, as the ſolema Inveſ 
tititure by Livery, which is made in the public View of the whole County ; 
tterefore, as this Solemnity was firſt appointed to give Notice of the trans- 
ferring the Freehold, it follows, that from the Reaſon of the Inveſtiture 
due Freehold muſt paſs at the Time of the Solemnity made, or not at all; 
but if A. had made a Leaſe for Liſe, upon like Condition, to have Fee, the 
Livery made thereon ſhould not carry the Inheritance till after the Conditi- 
on performed, becauſe there paſſed a certain | Freehold; at all Events, to 
the Leſſee, and the Livery gave Notice in whom it was lodged, ſo that no 
Nan can pretend e againſt whom to bing his Precipe, which 
*Pageatg * would be the  Miſchicf inthe former Caſe, i che Freehold. did not 
pauaſe at the Time ef the Lirery made. 
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2. The Effect of Livery when the Feoffor is out of Poſſeſſion. 


: It i regularly true, that he Feoffor muſt be actually in the Poſſeſſſon of Co. Lit. 48. 
the Land at the Time of the Livery made, or otherwiſe the Livery will be b 


ineffe&ual and void; becauſe the Deſign of the Livery is to give Notice of 2 Rol. Abr. 


the Change made of the Poſſeſſion, and therefore it muſt be a vacant Poſ- 34+ - 
ſeſſion that is delivered ; but it were abſurd, that à Nan ſhould be per- f . 4 29. 
mitted to transfer to another what he has not in himſelf; wherefore if a Pyer 33. 
Man makes a Leaſe for Years, or Life, of his Land, or has his Land ex- Cro. Elia. 
tended by virtue of a Statute- Merchant, c. and makes a Feoffment and 322. 
Livery, the Conuzee or Leſſee being in Poſſeſſion of the Land, the Livery _ 
is void ; becauſe the Land is filled by the Leſſee; and conſequently, dun- 
ing the Continuance of his Intereſt, the Feoffee cannot deliver 'a vacant | 
Poſſeſſion, and therefore the Livery, which'is a Solemnity inſtituted to 

ive Notice of the Change in the Poſſeſſion, muſt be void. ITE 

„Thus, if there be Leſſee for Vears of a Houſe and ſeveral Cloſes, and 2 Co. 37. b. 
the Leſſee and all his Servants being in the Houfe, the Leſſor enters into B:ttyworth's 
one of the Cloſes, and makes a Feoffment of it, and gives Livery, this is Cafe. 


a void Feoffment ; becauſe the Poſſeſſion of Part of the Thing demiſed is Moor pl. | | 
Poſſeſſion of the Whole, for the Impoſſibility that a Man ſhould be in the 2 Nel. Abr. 
actual Poſſeſſion of every Part of the Land at the ſame Time; and con-. ; 


ſequently the Leſſor cannot take Poſſeſſion of the Cloſe, which was filled Co. Lit. 48. 
by his Leſſee ; and therefore the Livery muſt be void, becauſe the Feoffor b. 
had no vacant Poſſeſſion to transfer at the Time of the Livery made. + Dyer 18. b. 
80 it is if the Leſſee for Years himſelf had not been in the Houſe or any Co. Lit. 48. 
Part of the Land, yet if his Wife, Children or Servants had been on any 2 Rol. Abr. 
Part of the Land, that were ſufficient ; but the Cattle of the Leſſee grafing 4. 
upon the Land, without either Wife or Servant on the Land, does not BIN 5 4 
the Poſſeſſion ſo as to prevent the Leſſor from entering, and making a good e e g 
Livery to 11 the Freehold, becauſe the Cattle cannot be ſaid to continue 66. 
upon the Land, Animo Poſſidendi, for the Benefit of their Maſter, as a Ser- but Moor 
vant may, and in Duty ought to do. 55 I. cont. 
But if a Man makes a Leaſe for Life of Lands, and afterwards makes 2 Rol. Abr. 


at Will in the Feoffor, to make the Feoffment and Livery more effectual 33. 
and valid. i 8 | 9 = 1 
© But if the Servant of the Leſſee were only on the Land, the Livery 2 Rol. Abr. 


made by the Feoffor, though with the Servant's Permiſſion, had been void ;. 


if the Servant continued in Poſſeſſion at the Time of the Livery made, 
for while the Servant continued in Poſſeſſion, it muſt be only for the 
Uſe and Benefit of him that placed him there; and conſequentiy the 
Poſſeſſion of the Servant muſt be looked upon as the Poſſeſſion of the 
Maſter ; and therefore the Livery muſt be void, becauſe it could not 
deliver a Poſſeſſion which was fi filled by the Maſter, and which 


* 


the Maſter never conſented to part with; and the Permiſſion of the 
Servant will not admit of ſuch a Conſtruction as was made in the pre- 
cedent Caſe, becauſe the Servant having no Intereſt, but in Right : of.® 
his Maſter, could neither makes a Surrender, nor a Tedancy at Will to the 


But 


coffor, 


7 * 
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Dyer 363-2 But it has been held, where a Man made a Leaſe for Years of a Houſe 

2 Rol. Abr. and afterwards made a Feoffment of it, with a Letter of Attorney to make 
Moor 1. Livery, and the Attorney came to the Houſe to make Livery in the Ah. 
9"* ſence of the Leſſee, and findin nobody in the Houſe but the Servant of 
the Leſſee, who quitted the Poſſeſſion of the; Houſe at the Deſire of the 
Attorney, and then the Attorney made Livery, which the Maſter approved 
of at his Return, ſaving his Term, chat this was a good Livery, becauſe 

| here the Servant actually quitted the Houſe, and thereby the Attorney had 
- ... vyacant Poſſeſſion to deliver to the Feoffee; ſo if the Attorney had found 
the Leſſee himſelf upon the Land, and had entered and ouſted him, and 
then made Livety, that had been good to paſs the Freehold ; for though 
the Quſter had been a tortious AQ, yet the Poſſeſſion became thereby 

: "> eee by the Livery, might be delivered to the 
2 Co. 32.2. If there be A. Leſſee for Years of fix Acres, and he makes a Leaſe for 
2 Rol. Abr. Years of three Acres to J. S. and he in Reverſion enters upon F. S. and makes 
Byer 18, b. a Feoffment with Livery, this ſhall paſs the three Acres; becauſe, by the 
Demiſe of A. for Years, the Poſſeſſion became ſeparate and divided, which 
was united and one under the Leaſe to 4. himſelf; and therefore As con- 
tinuing in Poſſeſſion of his own three Acres could never be a Poſſeſſion of 
the other three, which he had no Right to during the Demiſe to J. S. but 
tif A; had only made a Leaſe at Will to J. S. of thoſe three Acres, the En- 


— — . DP ns TE 


wo men, O1 
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try and Livery of the Reverſioner had not , paſſed them, - becauſe A. is fil 
ſuppoſed to be in Poſſeſſion, of thoſe three Acres, ſince he may enter into ” 
| them when he pleaſes, by the Determination of his own Will; for no Man | 
Eo can be actually upon every Parecl of the Land, yet the Poſſeſſion of one 
| Acre is very reaſonably conſtrued to be the Poſſeſſion of the Whole. | 
| 2 Rol. Abr. 80 it is in Caſe of a Tenant at Sufferance ; as if "Tenant in Tail makes a - 
ö $5... FPeoffment in Fee to the Uſe of himſelf in Fee, and afterwards makes a | 
| 2 Rol. Rep. Leaſe for Years and dies, by which the Iſſue is remitted before Entry, 5 
2 ++. andeonſequently, the Eſtate of the Leſſee for Years, is determined and | 
| and Cort,.. Changed into à Tenancy. at Sufferance, becauſe the Fee-ſimple, out of | 
ton. Moor which it was derived, is vaniſhed by the Remitter; and the Iſſue enters | 
| pl. 3143. into Part of the Land deſcended, and makes a Feoffment of the Whole, 
| and gives Livery of that Part into which he entered, in the Name of the | 
| Whole, this ſhall paſs all, the Lands to which the Iſſue was remitted, | 
| though the Tenant at Sufferance was in Poſſeſſion of Part; becauſe that 
| Poſſeſſion may be .reaſpnably ſuppoſed to be in me, which I may actually 


+ place myſelf in at my Pleaſure; and therefore the Livery in that Part, ia 
Phich the {ſue had actually entered in the Name of the Whole, ſhall paſs 
all the Lands. 5 | 


2 Rol. Abr. A. ſeiſed of Land in Fee, held of the Queen in * died, and it was 
3, 6, Terry found by Office, that he died without Heir, by which the Lands were 
v. Brown. ſeiſed as the Eſchcat of the Queen, and B. the Heir of A. traverſed the 
Office, upon which Iſſue was joined; and pending the Iſſue, B. madea 
Deed of Feoffment, with a Letter of Attorney; and afterwards the Iſſue 

being for B. Judgment was given que let meins le R. ſoient amove, and then 

the Attorney made Livery, after which the Amoveas Manum was executed 

this was held a good F eoffment and Livery,;z becauſe, by the Judgment 

againſt the Queen, her Poſſeſſion was defeated, and B. was reſtored to his 

Right of Poſſeſſion, which he might have placed himſelf in at his Pleaſure; 

aud therefore. wight transfer that zo another which he might actually inveſt 
)) (((( } Aud to ooo Wis ior 

4 Rol, Abr. I hus if Land deſcends. to . S. who enters but into Fart of it and 
5. makes a Feoffment of che Whole, and Livery in that Part in my | 


/ 
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in his own Poſſeſſion, in the Name of both, the Livery is void and ineffec- 


y ; * #7 


"tered in che Name of the Whole, all the Land ſhall paſs; for befidea © ns 


* that, in this Caſe, an Entry into Part may be conſtrued an Entry into the Page 491 | 


Whole, the Feoffor having a Power to reduce the Whole into his actual 


poſſeſſion at his Will, the very Act of Feoffment, with the Livery in all theſes _. 
Caſes, may reaſonably be taken to be a Determination of his Will to take 
the Poſſeſhon, ſince the Livery and Feoffment would be invalid, unleſs he 


were in Poſſeſſion. 15 8 1 5 5 ET 
If Huſband and Wife be ſeiſed of Land in Fee, and the Huſband makes 2 Rol. Abr. 

a Feoffment of the Whole, the Wife being upon the Land, yet the Livery 5. 

ſhall paſs the Land, becauſe the Huſband had the whole Poſleſſion, either Perk. Seck. 

in his own Right, or in Right of his Wife, and therefore could deliver it 3 

over by the Inveſtiture, though the Wife ſhould diſagree to it. . : 

If the Queen be Leſſee for Years, and he in Reverſion enters upon the 2 Rol. Abr. 

Land, and makes a Feoffment in Fee, this is void; becauſe the Law pres: & v4 

ſerves the Poſſeſſion for the Queen, who by conſtantly attending the Buſineſs Co. 53- 

of the Public, is preſumed not to have Leibe to take Care of her private 

Concerus; but if the Queen had made à Leaſe for Years to J. S. and he 

in Reverſion had entered and ouſted him, and made a Feofſment, that had 

been good; becauſe the Queen had no Right to the Poſſeſſion during the 

Leaſe to J. S. and the Reverſioner having gained the Poſſeſſion by his oult- 


T 


ing J. S. might conſequently deliver it by the Inveſtiture, : 


If a Man makes a Leaſe for Life to A. and after makes a Feoffment 2 Rol. Abr. 
and Livery to 4. of the Land in Leaſe, this is a good Livery and Feoft- 495. © 


ment; for though the Land was in Leaſe'to A. yet his Acceptance of the PY* 858, 1 


Feoffment and Livery amounts to a Surrender, ut res magis valeat, and e 946+ 
conſequently the Feoffor has thereby Poſſeſſion to transfer by the Livery to 

e T TIE, CS on ng RY» | 

If a Man be ſeiſed of two Acres and makes a Leaſe for Years of one of Co. Lit. 
them, and after makes a Feoffment of both Acres, and Livery of the Acre 49. © 


tual to paſs the Acre in Leaſe, becauſe that being full of the Leſſee, the "hb 162. 
Feoffor had not the Poſſeſſion to transfer by the Livery ; yet ſuch Feoff< | 
ment is a good Grant 7 the Revenſion of the Leaſehold Acre, if the Termor | 
attorns ; becauſe every Man's Act is conſtrued molt ſtrougly againſt himſelf; 

and therefore the Feoffor ſhall not be admitted to claim any Thing in either 

of the Acres, ſince the Poſſeſſion of the one was actually transferred by the 

Livery, and the Reverſion of the other in Leaſe by the Deed of Feoffment, 

which; with the Attornment of the Tenant, amounts to a Grant. by 


But if there be a Leaſe for Years to A. Remainder to B. for Life, and à Rol. Abr. 


render, becauſe of the intermediate Freehold which was in B. nor did tlie 


Feoffment amount to a Grant and Attornment ; for though, according to 
the former Caſe, every Man's Conveyance is conſtrued moſt ftrongly * * 
againſt the Grantor ; yet in this Caſe the Grant is ineffe&ua], for Want of | 


Attornment; for 4.'s Acceptance is no Attornment, becauſe he ſhall not 


bring Z. within his Fealty, by an Act which was not in its original In- 
tention defigned to be prejudicial and injurious to B. by diſplacing his 


Remainder, 


If a Man be ſeiſed of two Acres, ard, being diſſeiſed of one, makes a aRol. Ate, 


Feoffment of both, and Livery in the Acre in Poſſeſſion, in the Name of 6. 6 
both, yet the Acre of which he was diſſeiſed does not paſs, becauſe he Dyer 18. 


| ould not deliver that Poſſeſſion to the Feoffee, which the Diſſeiſor 


had. 80 i is if the Difſciſor had made a Leaſe at Wil, and then the 


2 Rol. Abr. N 
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Page 492 ® Diſſeiſee . a Feoffment of the Acre in his Poſſeſſion, in the Name 
. of both, this had not paſſed both the Acres, becauſe the Poſſeſſion of one 


” o 


* + * 5 


Acre was ſlill out of him, and the Feoffment could not be any Det. 
tion of the Will of the Diſſeiſoor. | 


Dyer 12. But if a Man be ſeiſed of two Acr 


* 
5 5 


es, and makes a Leaſe at Will of one, 


2 Rol. Abr. and after enfeoffs F. S. of both Acres, this ſhall paſs hoth; becauſe the very 


„ Feoffment and Livery is a Determination of the Eſtate at Will, and conſe. 
quently the Feoffor has thereby reſumed the Poſſeſſion, in order to convey 
it by Livery; otherwiſe of a Leaſe for Years, becauſe the Poſſeſſion is in 
ce Termor during the Lee. 
Rol. Abe, If A. be Leſſee for Life of Black-Acre, and being likewiſe ſeiſed in Fee 
6. of White-Acre, makes a Feoffment of both, and gives Livery in Whites Acre, 
9 H. 7. 25. in the Name of both, this is a good Feoffment of both Acres, becauſe 4. 
bad the Freehold and Poſſeſſion of both Acres, and therefore might well 


ſeſled of Black-Acre for Years, for then it ſhould not paſs by the Feoffment, 
- . becauſe the Charter of Feoffment paſſes the Intereſt in the Term before the 


in both Acres, nothing paſſes till the Livery was made; and therefore the 
Livery mult operate to paſs the Fee in both Acres, ſecundum formam Charte, 

5 or elſe it.can paſs „„ / EE NV 
2 Rol. Abr. But if 4. had been poſſeſſed of Black-Acre for Years in Auter Droit, as 
4+ - _ . Guardian to an Infant, and had made a Feoffment of both Acres, and given 
Lirvery in White-Acre, in the Name of both, that had paſſed both Acres to 
; the Feoffee ; becauſe the Term being veſted in the Infant, the Guardian 
could lawfully transfer it as if he had been in Poſſeſſion of it in his ow 
© Right, and therefore the Livery muſt operate to ouſt the Infant of the Term, 

and diſſeiſe him in Revepſion, or elſe it will have no Effect at all. 


3. In what Caſes ſereral Parcels will paſs by one Livery, or where ſerenl 
* 8 Parties may take 5 Livery to one. | 


/ 


It ſeems, that anciently the Feoffment and giving Livery was performed 

before the Pares of the Manor where the 3 ay ; hu ahi being found 

too much to ſtreighten the Transferring the Poſſeſſion, it was found necel- 

ſary to admit the Teſtimony of Strangers; and this came afterwards to be 

eſtabliſhed for the Conveniency of it ; and becauſe all Men of the County 

aſſembled at the County-Court, in order to determine Diſputes relating to 

the whole County, as the Tenants of the Manor did at their Court-Baron; 

and becauſe there lay an Appeal from the Court-Baron to the County · Court, 

ſo that the Pares of the County were thereby ultimately to determine of all 

Things relating to the particular Manors, it ſeemed the more reaſonable to 

Co. Lie, Admit the Paret Cumitalus to atteſt the Inveſtiture, through any particular 
253. a Manor, and indifferently through the whole County; and from hence it 
2 Rol. Abr. came to be admitted, and ſo the Law continnes, that if a Man ſeiſed of 
11. Lands in ſeveral Villages in one County, makes a Feoffment uf the Whole, 
| and 54 Seiſin of Parcel of the Lands in one Town, in the Name of all 
the Lands in that Town and in the other Towns, that all the Lands of the 
Feoffor lying in that County ſhall paſs, as well as if there had been Livery 


given in each Town. 


-Perk. 227. But if a Man having Lands in two Counties makes a Feoffment of 
2 Rol. Abr. both, and gives Livery of the Land in one County, in the Name of all, 
Pages the Land in the other County ſhall not paſe, becauſe there was no Re- 
lation or Dependance between one County and another, as there was be- 

| e Pre Manors and County-Court ; for one County having no 


Power 


' 
/ 
* Fl 


deliver them over by the Inveſtiture ; otherwiſe if 4. had been only po. 


IH iOrFEEDSOPy9 


Livery made, and a leſſer Eſtate by Right ſhall be ſuppoſed to paſs, rather 
than a greater by Wrong; but in the firſt Caſe, where A. had the Freehold 


rene see ens 


G 


2 


Ls 
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Power or Juriſdiction over another, the Pares of one were reaſonably. pre. 
ſumed to be ignorant of what was tranſacted in the other ; and therefore the 

Inveſtiture, which paſſed the Land in one County, vas ineffeQtual to carrr x77 
the Lands in the other, becauſe that Inveſtiture could be only a Notoriety + © 1 
to the Pares of the County where it was made; and conſequently, there 
having been no Notice given to the Paret of the other County, by any+ - 
Solemnity of the transferring of the Poſſeſſion, the Poſſeſſion muſt reſide 

where it was placed by the laſt Inveſtiture. Kt I _— n 

But if a W erer into two Counties, and the Feoffment be made Perk. Sect. 

of the whole Manor, and Livery. only in the Part lying in one County; in 229. 

the Name of the whole Manor, yet the whole Manor ſhall paſs, becauſe the 
Inveſtiture is a Notoriety equally to all the Pares of that Manor of the 
Tranſmutation of the Poſſeſſion; and tho' they live in different Counties 
preſumed to be conuſant of every Thing done within the Territory er 
Manor to which they belong. | c © MN 

But if the Manor of Dale extends into the Counties of D. and S. and a Perk. See. 
Feoffment be made of the Manor of Dale in D. and Livery and Seifin in D. 228; 


8 O0 


2% 
- 


„ 


nothing paſſes by this Livery but that Part of the Manor which lies in 0. 
becauſe the Feoffment being confined to the Manor of Dal in D. nothing 
can paſs that does not lie in the County of P). b fy 2 
If a Feoffment be made to A. and B. by Deed, and Livery is made to 4. Co. Lit. 49, 

in the Abſence of B. in the Name of both, the Livery is good to paſs the 359+ 
Eſtate to both; but if the Feoffment had been made without Deed, and the ent. 203, 
Livery given to one, in the Name of both, it ſhould operate to him aoly, 5 ©. -= z 
becauſe the Parties are united in a Deed, they all take as one; therefore Li- 2 Rol: Abr. 
very to one, in the Name of the reſt, is an actual Delivery to them all, 9. by 
but wi bout Deed they are not ſo united; and therefore the Delivery to one, in 2 Leon 23. 
the Name of ſeveral, is no actual Delivery to the reſt, but the whole Eflate 3 ; 
muſl reſide in him to whom it is delivered, and a ſubſequent Aſſent cannot | 
take it out of him, ſuch Aſſent being not ſo ſolemn as the Feoffment ; be- 

ſides, in the Caſe of the Feoffment by Deed, 4. may be looked upon as 

the Attorney of B. to receive Livery ; and therefore the Eſtate ſhall im- 

mediately veſt in B. becauſe every Man is preſumed to aſſent to a Grant for 

his Advantage ; but the Feoffment without Deed will admit of no ſuch 
Conſtrution, becauſe no Man can receive Livery as Attorney to another, 

without an Appointment by Deed, 3 5 


wa Rog uv Ro” A 
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(c) Ok the. Charter of Feoffmene; and herein what 
Things are neceſſarp to the making a perfea Charter, 
and how far the Charter governs the Liverp which 


iz relacive to it. 


HE Things which are eſſentially ee to the making a perfect 2 Kol. Abr. 
ee e but Sealing and „ee or if a Man . Land to 22. 
another and his Heirs, and ſeals and delivers the Deed, and gives Livery, Co. Lit. 7. 
| © is a good Charter, and the Iuheritance ſhall paſs as well as if it had al! 
the formal Parts which are generally uſed in Deeds of Conveyance. _ | 


F 
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page 494 Hut ſince by the Statute of Frauds and Perjuries, the Charter of Feoff. 
| ment is made equally neceſſary with the Livery and Seiſin, to paſs the 
_ (a) By 29 Freehold or Inheritance, it being thereby (a) enacted, „That all Leaſes 
Car. 2. c. 3- «Eſtates, Intereſts of Freehold in any Lande, Tenements or Heredi. 
taments, made or created by Livery and Seiſin only, and not put in 
% Writing and ſigned by the Parties ſo making or creating the ſame, or 
their Agents thereunto lawfully authorized by Writing, ſhall have 
the Force and Effect of Leaſes or Eſtates at Will only, and ſhall not 


te either in Law or Equity be deemed or taken to have any other or 


5 et greater Force or Effect; for this Reaſon it may be neceſſary to con- 
5 ſider the formal Parts of the Charter which are generally uſed in this Sort 

of Conveyance at this Day. | N | FF Hons 
(5) But for _ Theſe are, I. The Premiſſes. II. The Habendum. III. The Tenendum, 
this vid. Tit. IV. The (3) Reddendum. V. The Clauſe of (e) Warranty. VI. The (4) 


(d) And note 2 n Fa : TEE ; V . 
that if the Deed be ſealed, though it wants the Words in cujus rei Tgſimonium Sigillum meum appoſui 
vyet it is enough; ſor the Seal appearing, it muſt be preſumed to be ſet there by the Parties to 
the De 2 Co. 5. Leon. 25. Owen 23. Bendl. . 3 . 


ir Teftibus. | 


Co.Lit.6.a. I. Of the Premiſſcs of the Deed; and their Office is to name the | 


200. 47. b. Grantor and Grantee, and the Thing to be granted or conveyed : Of this 
—4 273» two Things are obſervable as regularly true; I. That no Perſon, not named 
7 Abr in the Premiſſes of the Deed, can take any Thing by the Deed, though he 
653. be afterwards named in the Habendum, becauſe it is the Premiſſes of the Deed 
Cro. Jae. that makes the Gift; and therefore when the Lands are given to one in the 
564. Premiſſes, the Halendum cannot give any Share of them to another, becauſe 
, that, would be to retract the Gift already made, and conſequently to make 
2 a Deed contrary and repugnant in itſelf ; + thus, for Inſtance, if a Charter 
13 Co. 54. of Feoffment be made between H. of the one Part, and B. and C. of the 
Poph. 126. other Part, and A. gives Lands to B. Habendum to B. and C. and their 
Heirs ; C. takes nothing by the Halendum, becauſe all the Lands were 

given to B. and conſequiently C. cannot hold thoſe Lands which are given 

before to another; but in this Caſe, if the Habendum had been to B. and 

C. and their Heirs, to the Uſe of B. and C. this had been a good Limitation 

of a Uſe, and confequently the Statute would carry the Poſſeſſion to the 

Uſe, and B. and C. thereby become Jointenants © . 


+ Generally in Deeds the firſt Grant, and in Wills the laſt Deviſe, take Place. 


Bo if a Deediof Feoffment be made, without naming any Feoffee in the 
Premiſſes, Habendum to B. and his Heirs, it ſeems doubtful whether B. ſhall 

- take any Thing by this Gift, for though there be not that Repugnancy in 
this Cafe as in the former, the Lands being given to nobody in the Pre- 
miſſes of the Deed, and conſequently the Hubendum cannot be ſaid to 

be contrary to the Premiſſes, but rather explanatory in deſcribing who ſhall 

a halg the Lands which were given in the Premiſſes ; and for this Reaſon, it 
(e) In Co. ſeems, that my Lord Cale (e) holds, that the Gift to B. is good; but by 
e the Opinion of (/) others the Gift is void, becauſe the Habendum can or 
Elia, gog. limit the Duration of the Eflate, but no Man can by Virtue thereof hold 


- 


2 Rol. Abr. Lands which were not given to himmmm. y 
nel Abr. If Lands be given to 4 Huſband, Halendum to him and his Wife, and to 
65. the Heirs of their two Bodies, the Wife takes nothing, becauſe ſhe wa 
i not mentianed in the Premiſſes; and therefore ſhall take nothing of that 
which was before given intirely to her Huſband. | 


„ 
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But there ate theſe four Exceptions from this Rule; 1. That if Co- Lit. 321 


. 

e Lands be given in Frank- marriage, the Woman that is the Cauſe of the rf 158. 

s Gift may. take by the Habendum, though ſhe: be not named in the Pre- ee * Ip 

* miſſes; as if Lands be given to J. S. Halendum in Liberum Maritagium umu Poph. 136: 

n um the Woman who is Daughter of the Donor; this is a Eſtate in 2 Rol. Abr. 

Ir Frank-marriage to them both';' becauſe the Gift being totally on her Ac-'67. | - 

e count, it is neceſſary to the Creation of the Eſtate in the Huſband that the Page 495 

t Wife ſuould ase · nut 695. 87 15 1 „ ; 

r 2. In Grants by Copy of Court-Roll, as if a Copyholder ſurrenders Poph. 125, 

- to his Lord, without limiting any Uſe, and then the Lord grants it 126. 

t in this Manner; J. S. cepit d. Domino, Habendum to the ſaid J. F. and Cr. fe. 

: his Wife, and the Heirs of their Bodies begotten, this is a good Eſtate· tail 44. Jac. 

* in the Wife; for theſe cuſtomary Grants, that are made in purſuance of 2 Rol. Abr. 

1 a former Surrender, are conſtrued according to the Intention of the Parties, 67. 

d as Wills are; beſides that, the Cuſtom: of the Manor is the Rule for the Cro- Elia. 
| Expoſition of ſuch, Sort of Grants, and in many Manors ſuch Sort of Form %, and J 

7 aun ant wo bo. frog T ee ET EE ings » 

« CCC 5 
ö 3. That a Man not, named in the Premiſſes may take an Eſtate in Re- boy Abr. 

ie ee Hob. 373. 

is | F E 4 7 3 Cro, Jae. A 

ae 3 — K 

5 4. In Wills; for if a Man deviſes Lands to J. S. Habendum to him piow. 158, ö 

4 and his Wife, this is a good Deviſe to the Wife; becauſe, in Conſtruction 414. 5 

% of Wills, the Intention of the Deviſor is chiefly regarded; aud wherever that 2 Rol. Abr. Y 

0 diſcovers itſelf ĩt ſhall take Place, though it be not expreſſed in thoſe Legal 68... xk Þ 

0 Forms that are required in Conveyances executed in a May's Life- time. 1 PH 

is II. Of the Habendum; and the Office of this is to limit the Certainty and 2 Rol. Abr. 9 

de Extent of the Eſtate to the Feoffee or Grantee, for the Halendum need not 6. þ 

ry repeat, the Thing granted; it is ſufficient if it be named in the Premiſſes, 2 Co. SS. 3. 1 

& becauſe it is the Premiſſes that make the Gift, and the Word Habendum does? Co. 47 6 

- of its own Nature refer to Things mentioned in the Premiſſes. | . i 

i Of the Habendum there are theſe Things obſervable ; 1. That the Haben- , Rol. Abr. 

5 dum cannot paſs any Thing that is nat expreſsly mentioned or contained by 65. | 

% Implication in the Premiſſes of the Deed ; becauſe the Premiſſes being Part | 


of the Deed by which the Thing is granted, and conſequently that makes 
the Gift; it follows that the Habendum, which only limits the Certainty and 
Extent of the Eſtate in the Thing given, cannot increaſe or multiply the 
Gift, becauſe it were abſurd to ſay, that the Grantee ſhould hold a Thing 


. which was never given him. „ 5 EO | 
all Hence it is, that if a Man grants a Manor, Habendum together with ano- 2 Rol. Abr. 
_ ther Manor, or with the Advowſon of another Manor, only the Manor 65- | 
re- granted in the Premiſſes ſhall paſs.” = „„ 1 
to But if a private Perſon. grants a Manor Habendum una cum Advoca- 2 Rol. Abr. 
all tone, which belongs to the Manor, this is a good Conveyance of the 65. 

it Advowſon, becauſe it was impliedly given by the Gift of the Manor itſelf. 

by 2. How far the Habendum may alter or abridge the Gift in the Pre- 2 Co. 23. 

ly miſſes; and here it js regularly true, that the Habits, that is ym gp ve - 

old and cont to the Premiſſes, is void, and ſhall be rejected: becauſe the ; 


Rule in the Interpretation of all Deeds is, that all Grants ſhall be taken 


moſt ſtrongly againſt the Grantor ; and therefore he ſhall not be allowed, 75 

any ſubſequent Part of the Deed to coutradict or retract that Gift which 

he made in the Premiſſes; as if a Man gives Lands to J. S. and his Heirs, 
Habendum to him for Life, this is a void Halendum, becauſe repugnant to | 


che remiſſe. | 
But But for the better Explication of this Rule, it will be neceſſary further to Hep. 170- 


donſider it under theſe Exception * wo That 12 1 0 expreſs Eſtate be * Co. Lit. 183. 


- 


* 


Cb. Eiiz. conſtrues the Grant moſt ſtrongly againſt 
234. fore gives 95 S. an Eſtate in the Rent for his own Lie; but if the Grantor - 
2 Co. 154. -* had by 


— 


N 


. „ Mn dnn 
Premilles, as if a Rent be granted generally in the Premiſſes to J. 8. thi 


65, 66. 


Habendum limited the Rent to J. S. for Years, or at Will, this 
*Pag©496 Hulendum had been good; for the Law creates an Eftate for Life in J. . 
only becauſe there was no expreſs Eſtate given by the Grantor ; but when 
upon che Face of the Deed it evidently appears, that the Rent was given but 
for a determinate Number of Years, or only at the Will of the Grantor, 
there the Law will never ereate an Eſtate againſt the expreſs Proviſion of 
tte Parties, or permit J. S. to enjoy the Rent beyond the Period of Time 


poſitively limited in the Det. 


Cro. Eu. 80 the Halendum may fruſtrate and controul the Eftate by Implication in 


234. the Premiſſes, though the Eſtate limited by the . Habendum be void itſelf; 


Zar and thus if a Deed of Feoffment be made, and the Lands given generally in 
Bre the Premiſſes, Habendum to the Feoffee, and his Heirs, after the Death of 
2 Rol. Abr. the Feoffor the implied Eſtate for Life ſhall not paſs by the Premiſſes, becauſe 
66. tit is evidently the Intention of the Deed that no Eſtate ſhall paſs till after 
2 Co. 55. the Death of the Feoffor, and the Limitation in the Habendum is void; 
Zahler becauſe the Livery cannot paſs the Frechold in Futuro, for that would 
Moor pl. create an Uncertainty of the Freehold, and Strangers would be at a Lof 
591. _ againſt whom to bring their Pracipe, as is before obſerved. 


| Oro: Bliz, 2. If to the Perfection of an Eſtate limited in the Premiſſes there be 


 2C0.23,24. 


- 


451, 585, a Ceremony neceſſary, which is not requifite to paſs the Eftate in the Ha 
4 Moor zendum; there if the Ceremony be not performed, to carry the Eſtate in the 
31. cont, - | T1" . 2 #2 v. 

Premiſſes, the Habendum ſhall ftand, though it be repugnant to the Pre · 

Beldteins miſſes; as if a Man covenants, grants, demiſes, and to Farm lets Land 
Cafe. to 4. and B. and the Heirs of B. Halendum to A. and B. for three hun- 
Andr. 223. dred Years, this is but a Term for Years in H. and B. though there 
2 45. be Words of Inheritance; for it was plainly the Intention of the Leſſor 
p. 9* to create a Term only by his uſing the common Words of Demiſe ; beſides, 
itt is evident that the Leſſees by the Premifſes could have but an Eſtate at 
Will, becauſe the Words of Inheritance in the Premiſſes were not ſufficient 

to carry the Freehold without Livery, which was not made in this Caſe, 

and conſequently the Habendum does not really contradi& but enlarge the 

Gift in the Premiſſes; it is true my Lord Cole ſays, at the End of this 

Caſe, that if Livery had been made, only a Term for Years ſhould have 

paſſed; becauſe that the Words of Demidng and Covenants in the Deed 

plainly diſcover the Intention pf the Parties to create a Term; but & of 

this, becauſe theſe are Words of Inheritance in the Premiſſes; and chere. 

fore à Livery purſuant to them ought to be taken moſt ſtrongly againſt 

the Grantor. 3 VVT 5 ne 

200. 154. b. But tho' the Habendum cannot. retract the Gift in the Premiſſes, yet it 


Co. Lit. 21. may conſtrue and explain in what Senſe the Words in the Premiſſes ſhall be 


T's taken; for it is upon a View of the. whole Deed, that the Intent of the 
Nep. Parties muſt be collected; therefore if Lands be given to a Man and bs 


— Heirs, Habendum to him and the Heirs of his Body, this is but an Eftate- 


tail; becauſe the Habendum only expounds the general Word Heir in the 
Premiſſes, and ſuch Expoſition is conſiſtent, and does not deſtroy the Opera · 
tion of the Words mentioned in the Premiſſes, but only explains in what 
Senſe they are to be taken, and what Heirs are ee ee e SE 
Eine, th A Prebend demiſed Land, of which he was ſeiſed in Right of the 
and , Church, to J. S. and his Heirs, Habendum to bim and his Heirs for 
2 Keb 865. three Lives, and held to be a good Leaſe againſt his Succeſſor z bora 
S. C. the Halendum explains in what Senſe, and to what Purpoſe the Word 


» + » Heirs was uſed in the Premiſſes, viz. to create a Special Occupancy he | 
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theee 775 10 out inſerting the Ward Heirs, any Stranger, upon tbke 
Death of 7. 5 


„ might have entered and held the Land as a general Occu- 
„during the Lives of the Cſtui que vice ; therefore the Heirs of the 
Lebe tal enjoy, the Land, becauſe they are mentioned in the Premiſſes; 


C 


it * the Halendum explains in what Manner they ſhall enjoy it, and that e page 40 
12 Special eee three Lives. EE eB 455 6 Page 497 
But it has been held, here a Huſband was ſeiſed of Land in Right of Cro, Eliz., 
his Wife for her Life, and they both by Deed of Feoffment conveyed the 1317. 
Land to J. C. and his Heirs, Habendum to him and his Heirs, to the Uſe rr, and 
of him and his Heirs for the Life of the Wife; that the whole Fee-ſimple L Wood's 
to J. S. and ſo was a Forfeiture of the Eſtate; for there being a Conv. 281. 
ee · ſimple conyeyed to J. S. by the Livery, and the Premiſſes and Hallen- 
Jum of the Deed, the Words of Reſtriction for the Life of the Wife refer : 
to the Limitation of the Uſe, and conſequently the Fee-fumple r.. 
mains in the Feoffee ; whereas in the former Caſe, the Conveyance was | 
wholly at Common Law; and therefore the Reſtriction in the Habendm 
muſt relate to that or be void, which is never admitted where they are only 
explanatory and not repugnant. _ | e et 
3o if a Rent; as if the Grant had been to F. S. and his Heirs, Execu- Moor $76. 
tors and Aſſigns, Hebendum to him and his Heirs, Executors and Aſſigns, 2 Rol. Abr. 
for or during the Life of 7. N. this is a good Habendun, and the Leſſee 66 
has only an Eflate for Life; for the Habendem 
8 and Uſe of the Word Heirs in the Premiſſes; for as this Brownl. 
Caſe ſtands, upon the Death of J. S. his Heirs ſhall enjoy the Rent during 160. 
the Life of J. N. as Special Occupants ; whereas if the Rent had been grant- Bull. 135. 
ed only to J. S. for the Life of J. N. it would have determined upon the a8 
Death of J. S. becauſe there can be no general Occupant of a Rent; and 
the Heirs of J. S. could not take, becauſe not named in the Grant. | 
If the Grant had been to him and his Heirs, Habendum to him for his Bulf. 135, 
Life, and the Lives of three others; this is likewiſe a good Hahendum, 136. 
becauſe it does not render the Word Heirs in the Premiſſes uſeleſs, but Lek _ 
expounds them only to create a Special Occupancy, and thereby to prevent Cr. Joins 
the Determination of the Eftate by the Death of the Grantee. | by Wh PD 
But if the Grant in the P 
Halendum for the Life of the Grantee, this is a void Halendum, becauſe it 
totally defeats the Operation of the Word Heirs in the Premiſſes, and 


conſequently is repugnant and not explanatory, and therefore void. 


Ia Man makes a Feoffment in Fee in 20 Acres to A. and B. Hahendum Co. Lit. g 


one Moiety to A. and the other Moiety to B. this is good, and the Halen- 190. b. 
dum makes them Tenants in Common; for though the Premiſſes be joint, 183. b. 


and therefore of themſelves would operate to give a. joint Eſtate and Pouſ- _— 1 | 


ſeſſion, yet the Habendum explaining. the Manner of Poſſeſſing is not incon; 

ſiſtent n becauſe it makes no Diviſion of that undivided, Poſ- 

ſeſſion which was given in the Premiſſes. GVG 
But if the Habendum had limited ten Acres to A. and the other ten Acres Hob. 172 


to B. this had been void, becauſe the Halendum, in this Caſe, contradicts 


and is * to the Premiſſes; for by the Premiſſes, the imire and un: - 
divided Poſſeſſion of the Whole twenty Acres is cqually given to bot; 


dad therefore the Habendum that excludes 4. out of his Share of ten Acres, 


and B. out of his Share of ten Acres, is contradictory to the Premiſſes, and 

cherefore void. HE f „ . 1 5 * of WIR Is 5 

K a Leaſe be made to two, Halendum to one for Life, Remainder to the Co. Lit. 183, 

. for Life, this is a good. Habendum, becauſe it explains the Deſign of 190. 
ift in the Premiſſes, and ſhews that they ſhall take the Whole in Suc- _ y 


” 


ceſſion ane after the other. N 
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does not defeat, but explain ks ee r 


ifles be of a Rent to a Man and his Heirs, 200. 23,4 
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Pyer 361. 80 A Leaſe to the Mother and Son, Habendum ki pro termino vite corm 

Bulſ. 135. ( allerius eorum diutius vi vent, ſucceſſive uni eorum poſt allerum, ficut nomi. 

namun in Charta & non confundtim; here the Habendum explains in what 

Manner they ſhall enjoy the Land, nor is the Habendam void for the Un- 

5 certainty wWho ſhall take firſt, becauſe they are to take one after another, a 

*Pageag8 they are named in the Deed; and therefore the“ Mother was adjudged to 
be Tenant for Life, the Remainder tb the Sos. 


Hob. 373. Bat a Demiſe to H. Habendum to him, B. and C. pro ter mino vite erm 


Windſmore e Allerius corum fuctęſtive diutius vi dent); this is à void Habendum, and nei. 
and Hobert. ther B. nor C. can take any Thing, not as Leſſees in Poſſeſſion, becauſe not 
Parties to the Deed, or named in the Premiffes ; nor by way of Remainder, 
becauſe they cannot take jointly in Remainder, the Limitation being to 
them /acceſſtve'; nor can they take in Succeſſion one after the other becauſe 


1 


non conftat by the Deed who ſhall take firſt in Remainder.- 


Cro. Eliz. A. made a Leafe to B. C. and D. for their Lives, Prot and it is co- 


89, 107. venanted and granted, that C. ſhall nor enjoy the Land during the Life of 
Toon 267- B. and that B. ſhould not enjoy the Land during the Life of C. this is bu 
Tem a Collateral Covenant, which ſhall not alter the Nature of the Eſtate given 
Rep. 705. by the Premiſſes which create the Gift. CVVVb'I 
2 Rol. Abr. A. made a Leaſe for three Lives, and after grants the Reverſion to J. ö. 
56. Habendum to him for Life, which ſaid Eftate for Life to begin after the 
er 881. Death of the three firſt Leſſees; this is a good Grant of the Reverſion to 
FT J. C. during his Life, to commence immediately; for though the Habn- 
and Under- dam, as is already obſerved, may totally control any Implication in the 
Premiſſes, and defeat the Eflate therein' given of Ren Frey. of Law, yet 
te gi or the Life of che Grantee, 
11 9 and no ſubſequent Words ſhall defeat that Eſtate which was complete and 
* expreſs by the- former Part of the Deed; and therefore the ſubſequent 
Words; which would limit the Eſtate to commence in futurb, are void; 
| becauſe a Freehold cannot be granted in futuro, for the Reaſons already 
obſerved. ; ee, e 1 Pk itt 5s i 
Dyer 272. A Termor for Years, reciting by Indenture his Term and Leaſe, grants 
Lilley and all his Term, Eſtate and Intereſt, to another, Habendum fibi & a 
| Whitney. ſuis, immediate poſt mortem of the Grantor ; this was held a void Hahendun, 
2 Rol. Abr. becauſe, by the Grant in the Premiſſes, the whole Intereſt was abſolutely 


— 0 151. conveyed; and therefore the Halendum, that retracts the Grant, is void; 


bay. 
Cre. Elia. in this Caſe there was an expreſs Eſtate given 


Cro. Eliz. for it may happen, that the Grantor may outlive the Term, and then the 


255. Habendum defeats and is repugnant to the Grant. 48 

1 A. makes a Leaſe for three Lives of Lands, and afterwards demiſes to 
248 Fri 2 S. for ten Years the Reverſion of the Lands, Habendum the ſaid Lands 
8 m Michaelmas next enſuing, after the Death of the Leſſee for Lives; 
v. 2 this is a good Demiſe to J. S. becauſe the Word Reverfion, including 
not only the Intereſt or Eftate which A. had depending upon the Eſtate for 
Lives, but likewiſe the Land itſelf, returning after the Determination of 
the particular Eſtate, the Habendum, which explains in what Senſe the 
Word Habendum is to be taken, ſhall ftand ; and therefore in this Caſe 7. 8. 
was adjudged to have a Term for Years in the Land, to commence upon the 

Detennination of the Freehold. ff no fo HOT ET area ge tn 
III. The next formal Part of the Deed is the Tenenduni, and this, fince 


the Statute of Jia Emprores Terrarum, mult be to hold of the Chief Lord 


of the Fee, if a Fee-ſimple be conveyed ; but if an Eſtate Tail be conveyed, 
it may be to hold of the Donor, [See farther Perk. /- 63g Geet 5 
IIV. Of the Reddendum. A Rent Service being ſomething in &tribu- 
tion for the Land that paſſes, it muſt be reſerved by ſuch Words as imply 
2 Return of ſomething that was not in the Grantor before, it Lieu'of the 
Land given; and therefore Reddendo, Reſervandv, Solvendo, Fuciendbs In- 
veniendo, and ſuch like, are proper Words by which a Rent may be 
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FEOFFMEN T. 


Co. Lü. 47. eee 9625. Plow. 142. 2 Nol. Abr. 449. See farther 
ZV. ann D e . e won ad ee eee e e Wen on 
Ty. Vf the Clauſe of Warranty.” A Warranty is a Covenant realj"annexed © © © 
to Lands or Tenements, whereby a Man and his Heirs are bound to war- 
rant the ſame Lands, and to render in Value, if they are evicted by a for- 7 
mer Title. Co. Lit. 365. a. And Warranty is expreſs or implied, [di No 2 
Word in Law makes an expreſs Warranty except the Word Warrantizo. 
Lit. Sea; 733. But a Feoffment by the Word Dedi, implies a Warranty to 
the Feoffee and his Heirs during the Life of the Feoffor. Co. Lit. 384. 4. 
And before the Stat. quia Emptores Terrarum, 18 Ed. 1. c. 1. if the Feoff- 
ment was by Dedi Tenendum of the Feoffor and his Heirs, the Heirs as well 
as the Feoffor himſelf were bound to Warranty in reſpe& of the Tenure. 
Co. Lit. 384. 4.—80 in Exchange the Word Excambium imports a mutual _ 
Warranty. Co. Lit. 384. a.—But Concęſſi does not imply a Warranty. - | 
Co. Lit. 384. a. See farther Com. Dig. 3 V. 430. ee 
VI; Of the Cujus rei Teftimonium, comprehending. the Sealing. The 

Clauſe in Cujus rei Teſtimonium is not neceſſary. Co. Lit. 6. R. 1. Len. 
25.— Seals were uſed Temp. Neg. Edgar, though they were not common 
in the Time of the Sexons. Co. Lit. 7. a. Seld. Off. Chan. 3. Dub. Vide the © 
Difertat. prefixed to Madox's Form. Ang. 27. And afterwards in the _ 
Time of Edward the Confefſor and William the Conqueror. Co. Lit. 7. a. 
Ane Seal is effential to the Deed. Co. Lit. 6. 4. 7. 4... And 
therefore regularly it is not the Deed of him who has not ſealed it. 2 Rol. 
Ir. 23. I. 25.— And per ſcriptum ſuum is not ſufficient,' without ſaying, 
that it <vas ſealed, or was his Deed. 1 Leon. 310. Com. Dig. 5. V. 220. 
hut it is not material with what Seal the Deed is ſealed ; for the Seal 
of a Stranger is ſufficient. 2 Rol. Ar. 23. l. 35. Perk. g 130, 132. 
2 Rol. Ar. 22. l. i. — And if twenty ſeal with the ſame Seal, it is the 

Deed of all. 2 Rol. Abr. 23. l. 30. And it need not be mentioned in 
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ly the Deed Sigillum appoſui. R. 2. Co. 5. 4. 2 Nol. Abr. 21. b'$0. 
' 22. J. 3. See farther Com. Dig. 3. V. 325, 6. Ne es Re. 
ts VII. Of the Date. The Date is not eſſential to a Deed ; for if it has not 
fs any Date, or a falſe or impoſſible Date, the Deed ſhall be good, and 
M, ſhall take Effect from the Time of Delivery. Co. Lit. 6. a. K. 2. Co. 
ly 5. 4. 2 Rol. r. 21. l. 41. P. 2, 3 Leon. 100. Keilw. 34. 6. R. 
; Yelv. 193. Vide the Diſſert. prefixed to Mad. Form. Ang. 30.———So if 
ec it hath the Day of the Month, but no Year is mentioned; for that is a void 
Date. 2 Rol. Abr. 27. l. 22.-—— Where a Deed has a void Date, it may 
to be pleaded that it was delivered at ſome other Day than that mentioned 
ds in the Deed. 2 Nol. Abr. 27. 1. 25. Yelv. 194. & vide 3 Lev. 348. 
5 Gro. Eliz. 890. & Com. Dig. 3 V. 328. ae} ee 

g VIII. La, of the His Teftibus. Witneſſes are not eſſential to a Deed. 
or Com. Dig. 3 V. 328. Though the Clauſe: of Hts Teſtibus continued 
of in the Deeds of Subjects till the Time of H. 8. 2 Inft. 78. And 
ie was uſed in the King's Patents Temp. H. 3. Ad. 1, 2, 3. and before. 
. 2: Ee 9 N 15 #7 261 4nd ben a8 
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c) Who map make a Featkment. ase 
„„ #7 li . e 24.10% eld 7712 / DO 
IF a Perſon Non Compos makes a Feoffment, and gites Livery himſelf, 2 Rol. Abr. 
1 this is allowed on all Hands to be good. to bind himſelf,” + ſo that he 2. 
can by no Proceſs or Plea avoid the Feoffment, and reſtore. himſelf "to the Co. Lit. aa. 
8 5 : | Poſ- 4 Co. 125.2. 
dec infre, asto his Heir. = — 
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YEOFFM EN x. 


2 Ti. -Pollefſionz the ſame Law of an Ideot; and the Reaſon is, becauſe-the | 


Lues and Inveſtiture being made before the Paret Curie, their ſolemn Atteſtation 


baue. could not be defeated by the Perſon himſelf, becauſe it is preſumed 
| are, competent Judges of the Ability of -the Feoffor to ſuch Feoff 


4 2 * But if an Infant makes a Feoffment, and makes Livery himſelf, this ſhall 
4 Ak, not bind him, but he himſelf may avoid it by Writ of Dum fuit infra 
300.42, 43. Aatem g yet the Feoffment of the Infant is not void in itfelf, as well becauſe 
Whitting- he is allowed to contract for his Benefit, as that there ought: to be ſome 


 ben's Caſe. Act of Notoriety to reſtore the Poſſeſſion to him, equal to that which 


transferred it from him. 1 . | hs 1 
27 But if an Infant makes a Feoffment, and a Letter of Attorney to make 
„ Lisery, that is void; ſo if a Perfon Non compos makes & Surrender or Re. 
4 Co.125.a. leaſe, this is void in Law; ſo if he makes a Letter of Attorney to give 
2 Rol. Abr. Livery, but the Heir at Law, after the Death of the Perſon of non ſar 


2. Memory, or Ideot, may avoid his Feoffment ; and ſo may the King upon 


Show. Parl. an Office found of his Lunacy during his Life.  _ 


Caſes 253. As the Infant's Feoffment is voidable by Dum fuit infra etatem, when he 


180. 1a. comes of full Age, ſo it is voidable by him by Entry during his N 


aud Nor. but their Infeudations were not in themſelves void, becauſe they were made 
man, Coram paribus Curiz, who were preſumed not to atteſt Contracts of Perſons 
Perk. Sect. diſabled: by the Law to contract, eſpecially fince ſuch Contracts were made 
183. for Military or Socage Service, which were for the good of the Common- 
Doug. 329. ealth; and by thoſe Infeudations a Stranger was directed to bring bis 


Pretipe againſt the Perſon that was actually inveſted in the Land, where - 


fore the Infant's Feoffment was good till it was avoided by an Act of Equal 


"Notoriety, to wit, by his Entry coram paribus, which was equally ſolemn 


Vith the Act of Feoffment, or by bringing his ASion at full Age, when the 


Law had enabled him, by Action in a Court of Record, to ſet aſide the 


Feoffment that he had made during Minority; but the Law enabled him 

by Entry to ſet aſide the Acts coram paribus during Minority, becauſe the 

Pares might undo what was done in pair, but the Courts of Juſtice were 

not to deſtroy the Act in pair till the Infant, by his own Diſcretion, had 

choſen to avoid them, becauſe it was derogatory to the Dignity of the 
Courts of Juſtice to ſet aſide the folemn Acts in pais, till the Infant had 
come to ſuch Age of Diſcretion as might make it fully appear that the 
Feoffment was made during his Diſability ; for the Infant was not received 

to diſable himſelf during the Time of his Diſability ; but during ſuch Diſ- 

ability he might, by equal Solemnity in pair, diſable himſelf, fince ſuch an 

Act was only coram > py in the ſame Manner as the Feoffment itſelf 

was made, but the Warrant of Attorney of the Infant was 1% fa#o 

void 3 and therefore ſuch Feoffee was a Diſſeiſor, as if no Authority had 

deen committed to the Attorney to make the Feoffment ; but in the Caſe 

of the Non Compos he was not admitted to ſtultify himſelf, becauſe there was 

Page zoo no * ſtated Time when ſuch Perſons returned to Senſe and Underſtanding, 
| and therefore they could not be preſumed to be conſcious themſelves of their 
- ; own-Folles or DefeQs; but the King, who had the Care of all his Subjefts, 


 - might, by folewn Office found, avoid ſuch Agts of Inſanity, and ſo might 
1 (E) Of 


AUR the Heir at Law after their Death. 
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( EE) Df mabing it by Letter of Attorney. 
Man may either give or receive Livery by his Attorney; for ſince a Co. Lit. g 
Contract is no more than the Conſent of a Man's Mind to a Thing, 2 Rol. Abe, 
where that Conſent or Concurrence appears, it were moſt unreaſonable to © a 
oblige each Perſon to be preſent at the Execution of the Contract, ſince it 
may as well be formed by any other Perſon delegated for that Purpoſe by 
the Parties to the Contract. =} 5 | 
But ſuch Delegation or Authority, to give or receive Livery, muſt be Co. Lit. 48, 
by Deed, that it may appear to the Court, that the Attorney had a Com- b. Foe: we 
miſſion to repreſent the Parties that are to give or take Livery, and whether 8 ol. Abr. 
the Authority was purſued. : „ 
: oF and Grobie, 


For if the Letter of Attorney be to make Livery upon Condition, as to 11H. 4. 3. 
make 4 Feoffment conditional, and the Attorney delivers Seifin abſolutely, 2 Rol. Abr, 
the Livery is not good, becauſe the Attorney had no Authority to create 90. 
an abſolute Fee-ſimple ; and therefore ſuch abſolute Feoffment ſhall not bind Perk. Seck 
the Feoffor, becauſe he gave no ſuch Authority; and hence in ſome Books 188. 
the Attorney is called a Diſſeiſor. : 


But if the Letter of Attorney had been to make Livery abſolutely, and 26 Af. 39. 
the Attorney had made it upon Condition, this ſeems a good Execution of 2 Rol. Abe, 
his Power, and the Feoffment good ; becauſe when the Attorney had once Go titach 
delivered Poſſeſſion, he fully executed his Power; and the Condition an- p. N 
nexed to it, being without Authority, is void; and therefore ſhall not de- 192. y 


ſtroy the Operation of the Livery. | 


If a Warrant of Attorney be given to make Livery to one, and the Perk, Seck. : 
Attorney makes Livery to two, or if the Attorney had Authority to make 189. . 
Livery of Black-acre, and he made Livery of Black-acre, and White-acre, 1 
though the Attorney has in theſe Caſes done more, yet there is no Reaſon F 


that ſhould vititate what he has done purſuant to his Power, fince what he 
did beyond it is a perfect Nullity, and void. | 
But if the Attorney were to deliver Seiſin to two, and Ye had made Perk. Set, 
Livery only to one, f that had been void, becauſe he had no Authority to 188. | = 
deliver the whole Poſſeſſion to one exclulive of the other, and therefore it LEM infra A 


is void for the whole. jo chiePager | 


An Attorney cannot make Livery within View, becauſe ſuch Livery is Co. Lit, 52, 
made by Signs or Words, inſtead of the Act of Delivery; beſides, the 2 Rol. Abr. | 
Power of the Attorney is to deliver the Poſſeſſion, but that Power is not 9: = 
executed by the Livery in View, becauſe the Poſſeſſion is not in the Feoffee * | 
till actual Entry made by him, and conſequently the Attorney has not exe- 
cuted his Authority. 3 5 

If a Letter of Attorney be given to two jointly to tale Livery, and the Co. Lit. 49. 
Feoffor makes Livery to one in the Abſence of the other, in the Name of 2 Rol. Abr, 
both, this is void ; becauſe they being appointed jointly to receive Livery s. 
are conſidered but as one. | | 

But if a Feoffment ße made to A. and B. and the Feoffor gives a Co. Lit. 49. 
Letter of Attorney to deliver Seiſin, and J. S. gives Livery to 4. in 3 Kol. Abr. 
the Abſence of B. in the Name of both; this is a good Livery, for” 
though the intire Poſſeſſion be delivered to one only, yet they being joint 
tenants by the Deed of Feoffment, ſuch Livery to one makes no e page 301 
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tion or Change in the Poſſeſſion, becauſe, if the Livery bad been made to 
both, each had been placed in the Poſſeſſion, beſides that, every Man being 
preſumed to accept a Gift for his Advantage, 4. is looked upon as the At- 

I, Tz Nen torney 


Vor. 1 


* — 7 Kan; N 4 , N 
* | 


1 1%??? “ ag” 
\ torney of B. to receive the Poſſeſſion for him; and therefore the Livery to 

| A. enures to the Benefit of B. till he diſagrees to it. | wk 
Dyer 62. But if a Letter of Attorney be made to three conjundim et diviſim, and 
f my Abr: two only make Livery, this is not good, * becauſe not purſuant to their 
| 3 % Authority, for the Delegation was to them all three, or to each of then 
. * ſeparately; yet if the third was preſent at the Time of the Livery made by 


two, though he did not actually join with them in the Act of Livery, yet | 
the Livery is good ; becauſe when they all three are open the. Land for a 
that Purpoſe, and two make Livery in the Prefence of the Third, there i; a 
his Concurrence to the Act, though he did not join in it actually, fince be þ 
did not diſſent from it. 3 „%%% ih, : 
"Co. Lit. 52. If a Letter of Attorney be given to A. to make Livery of Lands already ] 
— 5 in Leaſe, the Attorney may enter upon the Leſſee in order to make Lr. . 
. Dore 31 {4 ry; becauſe, while the Leſſee continues in Poſſeſſion, the Attorney canrot { 
340. a. deliver Seiſin of it; and therefore, to execute the Power given him by the f 
2 Rol. Abr, Letter of Attorney, it is neceſſary he ſhould have a Power to enter vpon } 
9- the Leſſee; but by Rolle, it is the ſafer way to inſert a Clauſe in the Letty 
of Attorney, for the Attorney to enter Q omnes alios inde enpell nad. n 
Co. Lit. 5a. If A. be diſſeiſed of Black-acre and White-acre, and gives a Letter of | v 
C Rol. Abr. Attorney to enter into both, and make Livery, if the Attorney enters into I 
9. one Acre 2 and makes Livery ſecundum formam Charte, this is not t 
8 good, becauſe the Attorney has not purſued his Authority; for the Eſtate I 
of the Diſſeiſor cannot be defeated without an Entry into both Acres, and 1 
till the Eſtate be defeated, the Attorney cannot execute his Power in = 
the Manner it was'delegated ; and therefore what he did in this Caſe wa 
void. | | 
2 Rol. Abr. This Power of the Attorney muſt be executed during the Life of the 1 
oy Perſon that gives it, becauſe the Letter of Attorney is to conſtitute the At. 
* 2. torney my Repreſentative for ſuch a Purpoſe, and therefore can continue 
15 88 Aach, in Force only during the Life of me, that am to be repreſented. And hence 
: it is, that if J. S. make a Letter of Attorney to deliver Seiſin after my 
Death, it is void; becauſe he cannot deliver Seiſin during my Life, 
for that were plainly without any Authority from me; nor can he do it 
after my Death for the former Reaſon. 15 5 : Sl 
. Abr. This Authority to give Livery may be delegated by Deed indented, tho | 
9 1 the Attorney be ich Pry to ihe tho: becauſe the Attorney takes nothing 
Co. Lit. 52. by the Deed, but has only a naked Authority delegated to him; and | 
EE eh therefore, ſince a Man may take an Eſtate in Remainder, though he is not fu 
Og. Party to the Deed, à foriiori one not Party to the Deed may receive: 8 
; naked Authority or Power by it. „ . 8 P, 
But if any Corporation Aggregate, as a Mayor and Commonalty, or w 
11 H. 7.19. Dean and Chapter, make a 1 2 — and Letter of Attorney to deliver 
| 2 105 3. Seiſin, this Authority does not determine by the Death of the Mayor or in 
4 A. Sa. Dean; but the Attorney may well execute the Power after their Death, vi 
2 Rol. Abr. becauſe the Letter of Attorney is an Authority from the Body Agp ' A 
142. gate, which ſubſiſts after the Death of the Mayor or Dean, and therefore D 


may be repreſented. by their Attorney; but if the Dean or Mayor be 

named by their own private Names, and die before Livery, or be removed, 

EY Livery after ſcems not good. „ | | 
Co. Lit. 52. _ There are few or no Perſons excluded from exerciſing this Power of 
Perk. 8e&. delivering Seiſin, for Monks, Infants, Femes Covert, Perſons attained, 
187, Outlawed, Excommunicated, Villeins, Aliens, c. may be Attornics 
bor this being only a nated 4uthority, the Execution of it can be attended 

Page goa with no Manner of Prejudice to the Perſons under theſe Incapacities 0 C 

Diſabilities, or to any other Perſon, who by Law may claim any Inter 

of ſuch diſabled Perſons after their Death. A Fear 
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wy Feme Covert may be an Attorney to deliver Seiſin to her Huf. Co, Li, 15 


% + 


band, F and ſo may he in Remainder be an Attorney ta make Livery to 5% * 
the Tenant for Life. „55 e uy 19. Sock; 


+ So a Huſband may be Attorney for his Wife. Ge. Lit, 52. a. 

If Lellze for Life make a Deed of Feoffment and Letter of Attorney to Co. Lie. 544 
his Leſſof to deliver Seiſin, if the Leſſor makes Livery accordingly, it 1s a Perk, Sat; 
good Febffment ; but the Leſſor, notwithſtanding he gave Livery himſelf, 200, | 
may enter for the Forfgiture of the Tenant for Life; becauſe the Freehold | 
being in the Tepant for Life, the Leſſor was only his Repreſentative to 
transfer it; but if the Tenant had been only Leſſee for Years, and the 
Leſſor had made Liyery, that had been no Forfeiture of the Term; be- 
cauſe, the Freehold being only in the Leffor, he could riot be the Repre- 
ſentative of the Permor to convey what the Termor had not; and theres 
fore the Freehold, which paſt by the Livery, muſt proceed from the Leſſor 
himſclf, and conſequently ſhall bind him. ; | „ 5 

If A. makes a Leaſe for Years to B. and after makes a Deed of Feoffe Co. Lit. 32 
ment with a Leiter of Attorney to B. to deliver Seiſin, and B. makes Li- 
very accordingly, this ſhall not extinguiſh or affect his Term, hecauſe the 
Livery was mace to paſs the Freehold, and that he did as Repreſentative 
to the Leffor ; and therefore, fiace the Feoffee can claim m—— from the 

e 


4 


1 


Leſſee, the Intereſt of the Leſſee remaing as it was, unaffeéſed by the 
Feoffment. „ : ;F 5 


* 
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Fines and Amercements 


1 ſeems that originally all Puniſhments were Corporal; but that after 
the Uſe of Money, when the. Profits of the Courts aroſe from the Mo: 

ney paid out of Civil Cayſcs, and the Fines and Confiſcations in Criminal 
ones, the Commutation of Puniſhments was allowed of, and the Corporal 
Puniſhment, which wag only in Terrorem, changed into the Pecuniary, 
whereby they found their own Advantage. 1 | 

- This begot the Diſtinction between the greater and leſſer Offences ; for 

in the Crimina Majora there was at leaſt a Fine to the King, which was les 
vied by a Capiatur ; but upon the lefſer Offences there was only an 
Amercement, which was affeered, and far which a Diſtringa or Action of 


Debt only lay, | - 
\ But for the better e hereof we tall | or Fe a 

(A) Who babe ſufficient Authority to fine and anterce, 

| (B) Fox whar Dffences the Paztp is to be fined oz 


Na . 


. 


Co. 38. guilty of er Contempt | in the Face of the Court, and may alſo im 


of 
% 


"FINES AND AMERCEMENTS. - 


dae a *(©) In what Adions oz Proceedings there * to be g 


. 92 Antereement. | 80 5 


And herein, 


f 


i 1 Of the Nature of the Action, in which there ang to 
be a Fine or Amercement. 506. | 
2. At what Time to be awarded. 508. | 
3. Whether to be awarded when the Party i is acquire 
. as:toPart. 509. 


ties, and ſome of them only acquitted. 510. 
5. Of awarding Fines and Amercements jointly or ſeve. 
rally. 511. 
6. ether the Party can be twice Tres. | in the ſame 
8 55 Action. 512. wy \ 


| D) Where a Fine ought to be awarded, aud not an 


Amertement, & vice verſa. 513. 
(E) Who, in Reſpec of their Perſons, are not to br 
fined oz amerted 515. 
() Df the reaſonableneſs of the Fine, and herein of 
mitigating oz aggravating it. 517. 
(G) Df the Reaſonableneſs of an Amercement, and the 
| Affeermenc e 517. 


5 ee 


1. Of the Neceſſity of an 6 as 
2. By whom the Aﬀecrment i is to be. 519. 


. 


(H) Df the Panner of - nw Fines and Amerce 


nw 519, 
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0 Who pave cufficient Authoricp to fine and amerce. 


| EGULARLY all Counts of a . may fine and impriſon an 
22 2. R (a) ay p 


Offender, if che Nature of the ee be ſuch as 1 1 ſuch Pu- 


* niſhment. 

cl fine priſon. Co 4) Godb. 81. $. F. Co. Lit. —that 
Record, can or im 11 Co. 43. 381, 117. 
all Courts of Gommon Law that have Power kit chem to ſine and ad imp, a. thereby made 


(amore? e wil 3 


45 4 
2 Inſt. RY Therefore the Sheriff 5 in * Torn maz * a 1 on all IT as 
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4. Whether to be e where Ke are Ce Par. | 
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choſen Conſtable refuſing to be ſworn. 


— nenn bo eh 2d 6 Be 
2 
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FINES D AMERCEMEN TS. 


„bat reaſonable Fine he ſhall think fitting upon a Suitor refuſing to be 


ſworn, or upon a Bailiff refuſing to make a Panel, e, or upon a Tithing- 
man neglecting to make his Preſentment, or upon one of the Jury refuſing 


to preſent the Articles wherewith they are charged, or.upon a Pes wy 1 * 
5 * 855 ; r 3 1 : IS. 1 3 


Alſo the Steward of a Court-Leet may by Recognizance bind any Page 504 
Perſon to the Peace who ſhall make an Affray in his Preſence, fitting the p. N. B. 82. 
Court, or may commit him to (42) Ward, either for Want of Sureties, or Dalt. c. 1. 
by Way of Puniſhment, without demanding any Sureties of him; in Lamb. c. 3. 


| which Caſe he may afterwards impoſe a Fine according to his Diſcretion. | 2 . 6. 10, 


2 Hawk. P. C. 4. (a) But in 1 Co. 43. it is ſaid, that ſome Courts may fine but not impri- 
ſon; as the Leet. Rol. Rep. 74. 8. P. by my Lord Cole; and in Rol. Rep. 3. it is ſaid by Cote, 
that this is the only Court that can fine but not impriſon. 8 gt i 


Alſo the Sheriff in his Torn, and the Steward of a Court-Leet, have a Kilw.. 66. 
diſcretionary Power either to award a Fine or Amercement for Contempt Kitchin 43. 
to the Court; as for a Suitor's refuſing” to be ſworn, Cc. and the (5) 4 74-12hu 
Steward of a Court Leet may either amerce or fine an Offender, upon an 9892 
Indictment for an Offence not capital, within his Juriſdiction, without any 4 b. 2. te- 
farther + Proceeding or Trial; efpecially if the Crime were any way enor- ſtrains the 
mous ; as an Affray accompanied with Wounding,  - © Sheriff 

5 Spb. : . . 1 . 91 17 from levy- : 
jy LC YET KV Sa , any 3} De 
ines or Amertements on Indictments found before him. 


An. 


; PR FEI Ws: 
« 5 Rat 
I þ Que deohoc? 


It is ſaid, that ſome Courts may impriſon but not fine, as the Conſtables 11 Co. 44. 
at the Petit Gefen , oil = ni ftim 1508 TT 

Alſo ſome (c) Courts cannot fine or impriſon, but amerce, as the County, 1100.43. b. 
Hundred; hf! fbf og oe tt > „ 
. 1 a 3 ſeiſed of the 
Manor of Graveſead, and preſcribed for a Water Court within his Manor, for Reformation of the 
Diſorders amongſt. Watermen; and whether this Court was not in Nature of a Leet, and not a 
Court Baron, ſo that the Steward, wichout any Special Preſcription, might aſſeſs a Fine, Leon. 216, 


{ 


dubilatur, 4 


But ſome (4) Courts can neither fine, impriſon, nor amerce; as (e) Ec- 11 Co. 46.4. 


cleſiaſt ical Courts held before (f) the Ordinary, Archdeacon, &c. or their () N E- 
Commiſſaries, and ſuch who proceed according to the Canon or Civil % Court 
w. | t | | can ſine for 
; 8 | not appear» 
; — ; „ | | ing to an- 
ſwer a Bill there. Rol. Rep. 336. Nor can the Chancellor for Breach of a Decree. 4 Inſt. 
54. (e), Their Proceedings are ouly by Eceleſiaſtical Cenſures. 4 Inſt. 324. Via. 16 Car. 1. 
c. II. par. 4. 13 Car. 2. c. 12. Noy 17. (JJ) But whether the High Commiſſion Court 
(while ſtanding) could fine and impriſon, was verde Pueſftio. Vid Poph. 60. Cro. Car. $82. 4 
Inſt, 324, Cc. 332. fully conſidered, and that they could not, 16 Car. c. 17. par, 2. Such Fines and 
Impriſonment recited to have been uſed to the Oppreſſion of the Subject. I hat they uſed to fine and 
impriſon, which Was illegal ; yet the Parties were, remanded on a Habecs Corpus. Comb. 306. pe 


Hut C. J. 4 
(5) For what Dffences the Party is to be fined : 
| WV ben Al 


VERY Court of Record may injoin the . to keep Silence under = H.6. 12. 
＋ a Pain, and impoſe reaſonable Fines, not onl on ſuch as ſhall be con- b. 
"ited before them of any*Crime on a formal ' Proſecution, but alſo on all Rol. Abr. 


% 


— 


Ong con re es 


Siving it Co, 43. 


wt Cro. Eliz, $581. Sid. 145; - 


- + * N 
* „ I 


* 


„ 


1 


x e 
- MEET os 
o 
| 04+ 


FINDS ann AMERCEMENTS. , 


| Evjigatprobriou Language to the Judge, or obſtinately refuſing to & 
their duty as Officers of . * 5 


3 | | | the Court. | bo . 
= - — hb If any of the Jury give their Verdict to the Court, before they are at 
er Verde, they may be fined. 
page os * If Time ovt of Mind a Conſtable hath yearly been elected, and pre: 
5 Co. 38. b. ſented boy the Jury at a Leet, and J. S. by them is elected and preſented 
Brig Conſtable, and being (a) in Court, and by the Steward required to take 
aſe. | his Ozth accordingly, refuſes and departs in Contempt of the Court, the 


V. 37 1 i 5 j od . 4 

| 4 That ; Steward may impoſe a Fine on him | 
ard may impoſe a Fine upon a Perſon who is elected by the Homage, if he is preſent at the Leet, 

and refuſes to be ſworn to execute the Office z but if the Perſon is not preſent, the Steward cannot 
= him, but he may be amerced, which muſt be preſented at the next Court, and affeered; but the 
Party pught to be ſummoned, and a Time and Place ought ti be appointed under a Penalty, when 

_ * and where he ſhall. come; and before whom tp take the Oath; ahd it is hot ſufficient to alledge in 
wr general that he had Notice, for though he be an Inhabitant; yet he may be effoined. 5 Mod. 10 
Ui. 8 Co. 38, b. 80 if 4 Tithing-man refuſe to make a Preſentment in a Leet, the Stew. 
= ard may impoſe a reaſoriable Fine on him. Ss 


1 | 5 $Co; 38. b. So if one of the Jury in a Leet depart without giving his Verdict, be 
. J , 57x 
ua. 53. Ik one is preſent when a Murder is done, and does not his beſt Endez- 


1 Four to apprebend the Murderer, he ſhall be fined and impriſoned. 
= Noy 50% ' So if two are fighting, and others looking on, who do not endeavout 
we do part them, if one js killed, the Lookers on may be indicted and fined to 
540 the King, f et 17 5 


Ila, 297 If at à Juſtice-Seat, held within a Foreſt, a Man makes a falſe Claim oſ 
ruin fhall be fined . 8 
1 Keb. 278. If a dead Body in Priſon, or other Place, whereupon. an Inqueſt ought 
= 272 Hawk, to be taken, be interred, or ſuffered to lie ſo long, that it putrity before tie 
7 F f g. 48. | Coroner hath viewed it, the Gaoler or Townſhip ſhall be amerced: | 
b laſt. 3. If any Homicide be committed, or dangerous Wound given, whether 
4 Inſt. 183. ith or without Malice, or even by Miſadventure, or Self-defence, in any 
oy Car. (5) Town, or in the Lanes or Fields thereof, in the (c) Day-time, and 
zLeon.207. the Offender (4) eſcape, the Town ſhall be amerred; and if out of a 
L Inſt. 3x5, Town, the Hundred ſhall be amerced—\"— © 5 
10. | | e 
1 By the Statute 3 E. 1 tap. 6. no City, Borough or Town ſhall be amerced without reaſonable 
uſc, and according to the Quantity of the Offence, & wide Cro. Car. 252. Where an Informa- 
vor and Commbrialty of Zondon, for that F. S. was killed in: 


305. dubitatur, (4) Of which the Cordner may ng new. 7 . ; hr 2 wi 
o . ng * | +» 4 Py. A 


.g H. 7. cap. 1. | 1 Hawk. P. C. 298. 2 Hawk. P. C. 115, 116. 


$ laſt. $8. Alſo fince the Statute of IWinchefte#, cp. 5. ordains, that walled Town 
7 Co, 6. be kept ſhut from Sunſetting to Sun-rifing, if the Fact happen in any 
1 * ke by Night or by Day, and the Offender eſcape, the Town ſhall 
oa ame 5 1 . 0 | 5 
4 Inſt: 2044 If by the Foreſt Law, Hue and Sry is made for a Treſpaſs in Veniſon, 

any Townſhip or Village with the Foreſt, which does not follow the Hue 
And Cry, ſhall be amerced at the Juſtice-Seat. j | 

23 H. 4. 9. If the Deciners ought to pay Rent at the Leet (e) pro certo Lite, 
e gh this is not (J) properly a Rent, but a Sum in Groſs ; and if 199 
8. P. a Cuſtom being laid. Brown. 190. 6 Co. 57. — But if not warranted by the Cuſtom, per- 
haps it is kann \ Gotfrey's Cale” 11 * b. Rol. Rep. 32, 7 1 (ie) For the 
Original thereof wide 6 Co. 77, 2 loft. 5r. (/) But for a Rent ditrainab a. 
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' FINES 
not pay it, they may be 
Lett.,, ES 


and. AME RCEMENT S. 

amerced, for this is due and payable at bee n 
5 i . in a 

3 „„ X 11 H. 4. 89. b. Rol. Abr. 213, 

A Man ſhall not be amerced in (a) a Leet for Treſpaſs to the Lord him- 2 4.8.5 

N b 3 „ on. 242. 

ſelf, for he ſhall got be his own Judge. : 5 + 5-0: hogs 4 4 

Gawdy, Raym. 160. Sand. 135. 2 Keb. 139. 3 Keb. 744. S. P. adjudged. - (a) But 

ſuch private Treſpaſs may be preſented there for the Lord's Information. Saud. T35. 2 Keb. 139. 


rn ; 


— 


* If a Man arreſts another in London, coming to the Common Pleas Page 506 
to anſwer a Weit at the Suit of the (4) ſame Man, becanſe he ought to 9 . 6. 5;. 
have his Privilege, the Plaintiff ſhall be fined for the Contempt of the Kol. Abr. 


We” 85 5 
8 Co. 60. S. C. cited. But if another Man had arreſted him, who was not Plaintiff in the 
Writ in Bu, he ſnould not be fitixd. 9 H. 6. 55. | Es PR . 


So if the Plaintiff, in a Suit in Banco be arreſted at the Suit of the 11H. G 22, 
Defendant in London, (c) before the Return of the Writ in Banco, this Kol. Abr. 
is a Contempt to the Court; and for this he ſhall be fined and im- 28 | 
priſoned. F | 1 | (e Where 
| To | one under 
Countenance of Law is guilty of double Vexation ; as if he ſues in B. and, pending this, ſues in 
Lond for the ſame Caule, he ſhall be fined. 8 Co. 60. a, Goulf. 30. pl. 5. "eb 


+ Sd gu, If this is now Law ? as the Defendant may have juſt Cauſe of Ad ion againſt the Plains | 
tiff notwithſtanding the prior Suit pending. | 3 . Js 


x3 


5 75 : : 
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(C) Ju what Agions oz P2oceedings there ought to be a 
Fine oz an Amertement: And herein, 


f 5 : * . os | : : a 
1. Of the Nature of the Action in which there ought to be a Fine or 
| Amercement. | 


* * 1 - 


i ſeems that regularly there was a Fine or Amercement in all Actions; 2 Co. 49. 
I for if the Plaintiff or Demandant did not prevail, it was thought rea- F. N. B. 75, 
ſonable that he ſhould be puniſhed for his - unjuſt Vexation ; and there: 
» there was Judgment againſt him, quod fit in Miſericordia pro Tall 
Hence, when the Plaintiff took out a Writ, the Sheriff, before the Re- 7 7; 
| turn of it, was obliged to take Pledges of Proſecution, which, when Fines Bail, 
and Amercements were conſiderable, were real and reſponſible Perſons, and 2 
anſwerable for thoſe Amercements, (4) but being now ſo very inconſider- (d) Sand. 
able, that they are never levied, they are only formal Pledges entered, 227, f 
1% John Doe and Richard Roe. FELT h SEED TY 
(e) In all Actions, where the Judgment is againſt the Defendant, it was (%) 8 Co. 40. 
to be entered with a, Miſericordia, or a Capiatur z and herein the Difference Rol. Abr. 
ie, that if it be an Action of Debt, or founded on a Contract, the Entry 27a, 219. 
is ideo in Miſericordia, without aſſeſſing any Sum in certain, which was pg Ez, 
afterwards affeered by the Coroners in the proper County; hut if it 8 


. 


+ ; „ 
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Ts be fined and impriſo 


FINES axv AMERCEMENTS. 
15 were in an Aion of ee By Court et the Fine and keried i it b 
{ But fee nt | ; 
* bez u 6 w 3. c. 12. 935 N . | | 


# 


8C0-59. And therefore in al Actions 8 vi & armis, as Reſcous, Treſpaſs, 


Rol. Abr. e. the Defendant ſhall be fined. 


222. 


gt So in a Writ of Recaption in the Common Pleas, if Judgment be given 


os 4 wy” againſt the Defendant, he ſhall be fined and impriſoned; but in a Writ of Re. 


. Co. 43. caption in the County-Court, - if the Defendant be convicted he wo only 
1 N. B. 73. be amerced. 


In a Real Action, ſo in an Attaint Sint him ho 3 A 


F | N wk -the firſt Action, if the Plaintiff 1 the Defendant + Hind: he (f) 


iu is id. that if the At 1 og the 5 . to the firſt Neno he 
Geke, if he was not Party to the Pet 8 _ 


page 3 If a Man recovers in an Aſſiſe, and dies, and his Wife id endowed, 
40 Al. 20, in an Attaint agaiall his Wt: if he ond; the Wife ſhall be ( 7) 
227 Abr. amerced. 


en fined, hocuuſe not Parey to the fr Record. 8 Cd, 6r. 
0 AN. 38. In an Action upon the (4) Statute of Marlebridge, for driving a Diftrel 


es into another County, the Defendant ſhall be ranomed, (which admits 
(5 52 H.3. that he 1 fined.) 


SHES foo explained. 2 Toft x06. 


33H.6.206- In an Aſſiſe of Rent, if the Tenant be found gailey of a Diſſeiſin with 


Wo 


Rol. Abr. Force, becauſe of a Reſcue done by him without vi & armis, he ſhall be 


MEPs fined, though this be not within the Statute. 

$0.67. x, © In all Judicial Writs, if the Plaintiff is barred, nonſuit, or his Writ 
(3) That a abates, the Plaintiff lo not be amerced, 0 becauſe the Proceſs is found- 
Man ſhall ed upon a Record. | 

not. be fined | 

nme. 12 H. 4. 15. b. Rol. Abr. 219. 


But as Fines and Amercements in thoſe ARtons, by not being be 
became Matter of Form, it was thought hard, that for any Irregulatity 
herein, a t ſhould be arreſted ; and therefore, 


| For which By the 16 & 17 Car. 2. cap. 8. it is enated, That no Judgment af- 


vide Tit. « ter Verdict, Confeſſion by Cognovit afionem, or relida verificatione, ſhall 
| 2 Foot. © 6 be reverſed for Want of a M. iſericordia, or a (a or becauſe one 
« 1s put for the other.“ 

And by the 5 & 6 V. 3. cap. 12. reciting that divers Suits and Actions 
of Treſpaſs, Ejectment, Aſſault and falſe Impriſonment, brought by Party 
againſt Party in the reſpective Courts of Law at Wefminſter ; and upon 

Judgment entered againſt the Defendant or Defendants, in ſuch Suits or 
Actions, the reſpective Courts aforeſaid do ex Officio iſe out Proceſs 
ainſt ſuch Defendant and Defendants for a Fine to the Crown for a 
Breach of the Peace thereby committed, which is not aſcertained, but is 
uſually. compounded for a ſmall Sum of Money, by ſome Officer in each of 
the ſaid Courts, but never eſtreated into the Excbeguer; which Officers, or 
ſome of them, do very often outlaw the Defendants for the ſame, to their 


great Damage; therefore it is enacted, © That no Writ or Writs, com- 


« monly c: e nne 


4 
K 


ya 


FINES and AMERCEMENTS. 
« any of the ſaid Courts ſhall be ſued out or proſecuted againſt any of the ſaid 
s Defendant br Defendants, or any further Proceſs thereupon, but the ſame 
« Fines, and all former Fines, yet unpaid, are and ſhall hereby be remitted . 
and diſcharged for ever; yet nevertheleſs the Plaintiff or Plaintiffs, in every 
« ſuch Action, ſhall (upon Signing Judgment therein, over and above the 
« uſual Fees for Signing thereof) pay to the proper Officer, who figneth 
« the ſame, the Sum of fix Shillings and eight Pence, in full Satisfaction 
« of the ſaid Fine, and all Fees due for or concerning the ſaid Fine, to be 
« diſtributed in ſuch Manner as Fines and Fees of this Kind have uſually 
« been, and not otherwiſe ;/ which ſaid Officer and Officers ſhall make an 


a taxed, againſt the ſaid Defendant or Defendants.” 
the Practice of the Court of Common Pleas, to make a ſpecial Entry of the 2. 
ſame Manner as where the Fine was pardoned, in which Caſe the Entry was 
nil de fine quia pardonatur. | | | | 

But it was ruled on Debate in the King's Bench, that this Statute 
having taken away the Fine, there was no Judgment of Cabiatur to be 
that Clauſe was totally to be left out of the Judgment, for that it was not. 


* 


that Party, So nibil de fine quia pardonatur. 


2. At what Time to be awarded. · 


Lina (a) Real Action the Tenant comes the firſt Day and renders the 
Land, he not be amerced. 5 


* 


verſe this, the Defendant ſhall not be amerced. 


wo In a Cui in vita, if the Tenant vouches, and the Vouchee comes the firſt 14 E. 3. 16. 
7 Day of the Summons, and tenders, yet he ſhall be amerced ; for when the Rol. Abr. 
* 3 is not at the firſt Day of the Original, an Amercement is due to 12 

the ng. a | | 
all In an Account, if the Defendant comes the firſt Day and tenders 2 R. 2. 45. 


the Maney, and the Plaintiff accepts it, none of them ſhall be 
amerced. | 


that the Money was delivered to him, he could not find any Thing to buy 
for Profit, this ſhall be a good Diſcharge-of the Defendant, and neither he 
nor the Plaintiff ſhall be amerced. 5 | 

In Dower, if the Tenant, after he is (a) eſſoined, renders Dower, 
2 that he hath always been ready, &c. the Tenant ſhall not be 


the Tenant tenders to the Demandant her Dower, after ſhe hath taken a Day proce parti 
amerced, though this Delay was by the Aſſent of the Demandant. 18 E. 3. 39. Rol. 
8. C. but a ere is added, | | | | 


"SB TERREs 8 848 


In 


« Increaſe to the Plaintiff or Plaintiffs of ſo much in their Coſts, to be- 
But though this Statute takes away the Capiatur Fine, yet it is ſaid to be Salk. 54-pl. 


Judgment in this Manner, Nibil de fine quia remittitur per flatutum in the Comb, 387, 


entered againſt the Defendant, nor any Thing in Lieu thereof, but that *Page 308 


like the Caſe of a Pardon, which does not alter the Law, but only excuſes Cart. 390. 


54. Comb. 387. 8. C. 


N 5 65. Cro. Car. 564. 8 Co. 61. 


o in Detinue for a Box of Charters by the Heir, upon the Delivery of 38 E. 3. 20, 
his Father; if the Defendant comes the firſt Day, and ſays, that he hath Rol. Abr. 
been always ready to tender them, and yet is, if the Plaintiff does not tra- e 


80 in an Account, as Receiver of 100. if the Defendant pleads never his 46 E. 3. 40. | 
Receiver, and this is found againſt him, by which he is adjudged to Account ; Rol. Abr. 
and after he comes and tenders the 10/. and makes Oath, that after the Time 212. 


1 
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18 E. 3-14 In a Writ of Dower, if the Tenant vouches the Heir of the e 


. into Warranty, as he who hath nothing by Deſcent, Sc. and the Te. 


and Zewi be amerced z for he ought to have acknowledged the Action the firſt Day, 


Rol. Abr. 


213. : 


N * e 
v ERS. _ - EO 
9 "I * * 2 


FINES Au AMERCEMEN TS. 


Rol. Abr. and the Vouchee demands the Lien; and upon this the Vouckee enten 


nant ſays that he hath Aſſets by Deſcent; upon which Judgment i; 
| | given, that the Demandant ſhall recover againſt the Tenant, Cc, the 
| e ſhall be in Miſericordia, though he doth not counterplead the 

| JJ of ou. : 55 : i 

Rol. Abr. If in an Action of Debt the. Defendant comes the firſt Day, and appean 
213. by Attorney, and makes Defence, ſcilicet, defendit vim & injuriam quand, 
Hobberiy c. and after the Attorney pleads non ſum informatut, the Defendant ſhall 


— 


adjudged. not to have made any Defence. . _ | | 

80 if in Debt the Defendant comes the firſt Day, and imparls till the 
213. next Term, and then Judgment is given upon non ſum informatus, the De- 
Dame Siasey fendant ſhall be amerced. | 5 . 
ver. Lau- But if in an Action of Debt, the Defendant comes the firſt Day by 


reg. Attorney, and ſays, that non eſt informatus, and thereupon Judgment i; 
a given, the Judgment ſhall be againſt the Defendant for the Debt, Da. 
mages and Coſts; but nibil in Miſericordia quia venit primo dit 
* ſunimonitiontm, becauſe this is all one, as to the Plaintiff, as if he had con. f 
*Pages509 ach n „ ag 
0 m feſſed the Action, for he is not more delayed by this; and this is the Courſe k 
—_ of the Common Pleas in ſuch Caſes, 1 : | th 
Barecroft : | = 8 {0 
and Rooks. f Yelv, 108. 8. P. adjudged. 4 he 
C. 49. If in a Writ of Entry, in le quibus in Wales, the Defendant pleads Ma ac 
Hall and diſſiſivit, and pending this Plea, a general Pardon is made by Parliament, 
| > 7.96 by which all Fines, Amercements, c. are pardoned, and after Judgment 
| 5e. 394. is given for the Demandant, yet the Tenant ſhall not be amerced for the 
pl. 51 I. S. C. Delay aſter; for the not rendering the firſt Day, according to the Com- A 
az djudged- mand of the King's Writ, is the Cauſe of the Amercement, and tha an 
Oo. Lit. 126. is pardoned, | {7 Fe ds me TROP ly 
Jenk. Cent. i . Vic 
238. 8. F. | „ gp | th, 
Vent. 96. If in Debt againſt Executors the Defendants do not appear the firſt Day, que 
Noel and but after come and plead plene adminiſtravit, and thereupon the Plaintiff the 
Nelſon ad- prays Judgment quando afſets acciderint, he ſhall have ſuch Judgment, and gui 
judged: the Defendants ſhall be amerced ;. and though in this Caſe it did not appear, the 
8 by the Record, but that the Defendants pleaded the Day of the Declar the 
fs Fay tion, yet per J. aughan C. J. it ſhall not be ſo intended, unleſs entered vene- 
Lev. 286. runt primo die. . Os „ qui 
8. C. ad- | | = bay 
judged, and ſaid it was after Imparlance. Sand. 226. 8. C. adjudged, and there ſaid by Sander! 
that it was not Law; for though they delayed the Plaintiff, yet by their ſubſequent Plea they ei- and 
cuſed themſelves of the Tort} as if in a Coors impedit a Biſhop imparls, and after pleads He claim aſl 
nothing but as Ordinary, he ſhall not be amerced, becauſe he hath excuſed himſelf of the Wrong; but ſb k 
| * of this Reaſon, becauſe in this very Caſe the Biſhop ſhall be amerced, as appears by Hob. 20 = 
Cro. Jac, 93. | - f | 5 0 
Z | | | | | Mi 
Co Lit. ta. If the Plaintiff be nonſuit, or if a Writ abates by the (4) Act of the / 
8 Co. 67. Plaintiff or Demandant, or for Matter of Form, the Plaintiff or 4, 
Rol. Abr. ſhall be amerced. _ | . | be 
219. | e 
\ (o) But if a Writ abates by the AR of God, the Plaintiff or Demandant ſhall not be amerced- for 
Co. Lit. 127. 8 Co. 61, S. P. $0 in Treſpaſs for taking his Corn, if upon the Pleading the Right 
of the Tithes comes in Queſtion, by which the Writ abates, yet the Plaintiff ſhall not be Dye 
becauſe there was not any Default in him. 38 E. 3. 6. b. Rol. Abr. 213. 8. C. Part 
43 Aff. 18. In an Action brought by two, if the Writ abates by the Death of one of 4 


43 DI 23. them, the other ſhall not be amerced, becauſe it is by the Act of God, witt- 
Rol. Abr, out the Default of the Party. LE os ; So 


4 


* 
: . 


* « 8 
& 
LS. 


|. FINES an» AMERCEMENTS, 
go if two join in a Perſonal Aion, and one is nonſuit, which in Law is 47 Aff. 3, 
the Nonſuit of the other, yet the other ſhall not be amerced, becauſe this is 8 Co. 61, 


not his Fault. | . | 5 1 8 : | 35 : 

If one Demandant or Plaintiff is nonſuit in ſuch Action, wherein Sum- 3 Co. 61, a, 
mons and Severance lies, and rhe other proceeds therein, he that is nonſuit 5 
ſhall not be amerced.¶ But now vide the Stat, ante, 507-] 13 


5 


3. Whether to be awarded when the Party is acquitted as to Part. 


It ſeems to be a general Rule, that if Part is found for the Denen or 8 Co. 61. * 
Plaintiff; and Part againſt him, he ſhall be amerced. 7 
As if in Action of Covenant for ſeveral Covenants broke, if the Plaintiff Rol. Abr, 


be barred for one, he ſhall be amerced for this though he recovers for the 215. _ 
other. 8 f e =, Waffel and 
SET, . | =” % Tie Ss | | Totten, - « © 
| | i ; | | | Rol. Rep. . 
4411. 8, C. 


80 in an AQion upon the Caſe upon a Promiſe to do two Things, 
ſclicet to pay ſo much for certain Land fold, and if the Vendee ſells it Page 319 
again for more than he paid, to pay ſo much more; and the * Defendant mou Abr. 
pleads in Bar a Releaſe, which is 3 no Bar for Part ¶ ſcilicet for a Re 
the laſt Sum) and a Bar for the firſt Sum; he ſhall be in Misericordia 411. A 
| for this Sum of which he is barred, though it he an intire Promiſe; and 3 Bull. 239, 

he could not have an Action but upon both Parts, for he might have 8. mo of 


acknowledged himſelf ſatisfied of that which he had releaſed, ad ; 
| | | 1 upon a Writ 


of Error, and the judgment affit med accordingly, 


If che Plaintiff declares, that he was poſſeſſed of an Hoy, floating at Hard. 399 
Anchor in the River Thames, loaded with Goods, and that the Defend- 44% yy : 
ant ſatis ſcientʒ being Maſter of a Ship failing in the River, ſo negligent- 2 3 

ly governed his ſaid Ship, that ſhe in predif. Naviculam of the Plaintiff 
| viclenter ruebat, & illam fregit & A ; and upon Not guilty pleaded . 

the Jury find, that guoad negligentem gubernationem navis pred. Defend. per 

quod in Naviculam querentis violenter ruebat, & illam fregit & ſubmerſit, _ 

the Defendant is guilty, & quod vgſiduum præ miſſorum that he is Not 

guilty, the Plaintiff ſhall not be amerced, for there is no Rgſduum, and ; | 
the firſt Part of the Verdict comprehends all the Injury complained of in 

the Declaration, Cie 1 5 3 | 3 

In an Action of Waſte in Domibus & Gardino, if upon the Writ of In- 2 E. 3. 25. 
quiry of Waſte the Defendant be found guilty in Domibus, and not guilty Cœo. Car, 
in Gardino, the Plaintiff ſhall be in Miſericordia (a) for the Garden. $3.8 4 


and agteed; becauſe he counts for Waſte in Places where no Waſte was done; but where Waſte ig 
aſſigned in cutting down twenty Trees, and the Waſte is found in cutting down two Trees only, and 
ſ> the Variance in Quantity, it is otherwiſe. (a) 30 if in Caſe the Plaintiff declares he is 
ſeiled of two hundred Acres, to which he hath Common Appurtenant, and that the Deſendant in- 
cloſerl. per Duo, Wc. and the Jury find that he hath only ninety Acres, Parcel, G.. he ſhall be iy 
Micricraia for the Reſidue, Palm, 270, 4 Com, Dig. 178. | 


In (5) Treſpaſs for the Battery of his Servant, and the Taking of his 22 AM. 1% 
Timber, if the Defendant be found guilty of the Taking of the Timber, $96 Abr. 

. 2 guilty of the Battery of the Servant, the Plaintiff ſhall be amerced 4 5 

or this. JJC! ͤͤͤ ⁵ OO. | 


85 i | 8 | 5 8 693. 
|Drer 89, pl 12x. | Like Point, (else in Debr, where Part is found for the Flint and 
Part for the Defendant, 2 Sid. 137. Cro. Eliz, 699. x | 


If in Debt upon the Statute of H. 8. for buying of Tithes, the Plaintiff Cro. Ella, 
demands 5ol. for the Value of the Land, and the Jury find the Value but 332. 

| 5 Com. Dig. 

177, 1 Term Rep. B. R. 463, 
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les Curiam. Diſtreſſes, for ſeveral Cauſes, and Iſſue is joined upon the taking of one 


8 Co. 61. I all or Part is found againſt one Tenant or Defendant, and nothing or thet 


| 1 found Guilty of Part, though ſeverally. ES 


33 Aff. 18. In an Aſſiſe againſt two, if the Plaintiff recovers againſt one, and the 


4156. 


216. 8. C. Demandant ſhall be amerced for the Tenant. 
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FINES ans AMERCEMENTS, 
200. the Plaintiff ſhall have Judgment, Qe. but ſhall be amerced guoad the 
i: J wn fo yp oc RI 
Gro, Eliz. But in Treſpaſs, or other Actions where the Plaintiff declares ad dumm, 
2579: if leſs be found than he declares for, yet the Plaintiff ſhall not be amerced, 
ber Curiam. beeauſe the Action is founded upon an Uncertainty. 
2 Sid. 136. In Replevin, if the Defendant avows the Taking of two ſever] 


1 Diſtreſs, and found for the Plaintiff, and a Volle proſequi entered as to the 
"other, the Plaintiff ſhall not be amerced. [But now vide the Stat. au, 


1 Go. Whether to be awarded where there are ſeveral Parties, and ſome d 
| 7 | them only acquitted. „ 


but Part againſt the other, the Demandant or Plaintiff ſhall be amerced, 
unleſs there be no Default in him. 6 FEES 
44 AM. 33. In an Aſſiſe againſt two, if it be adjudged againſt one upon his Plea, and 
44E. 3. 24. the Demandant releaſes his Damages, and hath Judgment : preſently for the 
yl Abr. Land againſt him, relinquiſhing his Suit againſt the other, he ſhall not he 
PP” amerced for the other, | | | 
*Pagegtr In Treſpaſs againſt ſeveral, and one 1s found guilty, and the Plaintif 
44A 33. prays Judgment againſt him, relinquiſhing his Suit againſt the Reſt, he ſhal 
45 e not be amerced for them. Wo oy | - 
Ol. > | : | 


- 
+ 


Rol. Abe, In Tfover and Converſion of 1000 Loads of Coals againft three Perſonz 
2. if one of the Defendants is found Guilty of 100 Loads, and Not guilty of WM. D 
Warne and the Reſt, and another Guilty of 100 Loads, and Not guilty of the Rck, Dio 
* and the third Guilty of 100 Loads, and not of the Reſt, in this Caſe the 

% Plaintiff ſhall not be amerced againſt any of them, becauſe each of them i 


4 Eſpinaſſe. | | | 85 bs 
Dig. x17. Doug. 377, 730. 2 Term Rep. 758. 3 Term Rep. 448. ; 


Dyer 31a. other is found Not guilty, the Plaintiff ſhall be amerced as to him. 

19 H. 6. 32. In a Writ of forcible Entry againſt ſeveral, for entering with Force, aud 
Rol. Abr. holding out with Force; if ſome are found Guilty of the forcible Entry, 
216. and Not guilty of the holding out with Force, the Plaintiff ſhall be « WW+ -: 

Mifericordia for this. | | | Pals,” 
19 H.6.32. So if ſome are found Guilty of the holding with Force, and that the 
Rol. Abr. entered peaceably, the Plaintiff ſhall be amereed for this. | 
F If a Man brings an Aſſiſe againſt the Tenant and Diſſeiſor of a Rent. 
Rol. Abr. Service, and the Tenant is acquitted, and the Diſſeiſor found Guilty, the 


1 AM. 31. 80 in an Aſſiſe of a Rent againſt one Tenant and two Diſſeiſors, if he I 
ol. Abr. recovers on the Tenant and one Diſſeiſor, and the other is acquitted oſ Ten 
216. the Diſſeiſin, the Demandant ſhall be amerced for him. But now vid Part 
B.C. the Stat. ante, 50). VV Ha 
1 | + 


F. Of awarding Fines and Amercements jointly or ſeverally. 


-+ 


11 Co. 43. If there are ſeveral Defendants, and all of them convicted, a joint Awad cilie 
Rol. Rep. of one Fine againſt them all is erroneous, for it ought to be ſeverally again 
| Dyer 411. each Defendant ; for otherwiſe one, who hath paid his proportionable Part, | 
— Lev, 125. might be continued in Priſon till all the others have alſo paid theirs, whit Wiſe 


would be in Effe& to puniſh him for the Offence of another [ Vide the 
Stat. ante, 507. J . 1 5 1 1 


Ft 


* 


FINES «xv AMERCEMENTS. 


g 


if at a Court-Lee twelve of the Inhabitants, Time out of Mind, by Co. 46, 
he Steward, have been ſworn chief Pledges, : who at every Leet have = 4 8 4 
ſed to preſent, that they the ſaid chief Pledges ſhould pay to the Lord 8 fo 
Ter, the Leet 10s. pro cerio Lete, and accordingly have paid it at the ſaid 32, 73 


I -ct; if at a Court Leet, twelve chief Pledges being ſworn to inquire of S. C. 


verd he Articles of the Leet, refuſe to preſent, that they ought to pay Ios. 
| one „o certo Letæ, the Steward cannot impoſe one joint Fine upon them all, 
o the but muſt fine them ſeverally; for the Refuſal of one 1s not the Refuſal of _ 4 


the other. ; 2 33 5 
If in an Aſſiſe againſt two the Diſſeiſin is found with Force, though x1 Co. 43.8, 
he Diſſeiſin was joint, yet the Fine ſhall be ſeveral. | | | 
If in a Plaint two are nonſuited, the Amercement ſhall be ſeveral. IT Co. 43. a, 
And though the Judgment he againſt two, and ideo in Miſericordia, yet 11Co,43 4 
when it 18 affeered by the Coroners in pats, the Amercement ſhall be laid on 1 
them ſeverally. " i SE 

80 if there are ſeveral Defendants, and by Law they are to be fined, in 11 Co, g3- 
he Entry of the Judgment it is ideo Capiantur, yet it ſhall be taken redadendo DH. 
ngula fingulis, and there ſhall iſſue ſeveral Capias pro Fine. f | 


* * 


+ See the Stat. ante, So 7. „ TE ES 


Yet in ſome Caſes a Fine or Amercement ſhall be impoſed upon ſeveral 1700. 43. b, 
jointly, as upon a County, Hundred, and ſo upon a Village, Ce, as for the | N 
Eſcape of a Murderer, tc. becauſe of the Uncertainty of the Perſons, and 

the Infinity of their Number. . „5 aw 8 

In Treſpaſs againſt two, if one be found Guilty to Damage guoad him, 5 Co, 58, 


__ nd the other is found Guilty to Damage quoad him; in this Caſe each 5 
Fa * Defendant ſhall be amerced ſeverally, and the Plaintiff ſhall alſo be ſe» Page 514 


rerally amerced guoad each of them. [ But vide Stat. ante, 507. ] 
6. Whether the Party can be twice amerced in the ſame Action- L x 
It is laid down as a Rule, that a Defendant ſhall not be amerced twiee g Co, 61.8, 


in the ſame Action, for that would be to puniſh him twice for the (a) ſame Rol. Abr, 
COffence, Ly 5 218. 


, and 1 | Ew 5 — ong 
ntry, D-fendant may be amerced ſeveral Times for ſeveral Defaults in the ſame Action, vie 2 Leon, 


4, 55 185, 186. 


In a Quare impedit, if the Plaintiff recovers the Preſentation againſt the 5 Co. 58: b, 
Defendant, and thereupon Judgment is given upon Demurrer for a Writ to Rol Abr. 
the Biſhop ; and upon this the Defendant is amerced, and after a Writ 18. 


Rent- is awarded to inquire of the Damages and the other Points of the Writ, and 
, the found accordingly, and Judgment alſo given; for this the Defendant ſhall 


not be amerced again, > 

In one Action againſ the ſame Defendant or Tenant, if the Defendant or 5 Co, 58 
Tenant pleads one Plea to Part, and another Plea to the Reſt, or confeſſes Rol. l 
Part, and pleads to Iſſue for the other, and ſeveral Iſſues are found againſt 218, 
him, yet the Defendant or Tenant ſhall not be twice amerced. SEL 
If in an Ejedtione firme againſt four, three are found Guilty quoad Part, Cro. Car, 


F 


and Not guilty. for the Reſidue, and the fourth is found Not guilty ge- 173. 
nerally, the Plaintiff may be amerced jointly guoad all the Defendants, Decherow t 
; clcet, pro falſo clamore quoad the three, for ſo much of which they were found A u, 
raink Not guilty, and pro Hal clamore quoad the fourth, quod fil in Miſericordia, 
Part, and the Prothonotaries ſaid the uſual Courſe was ſo, and ſometimes other- 
which wiſe, ſcilicet that quoad the three for ſo much, Ac. he be in Miſtricordia, . 
& the and quoad the fourth that he be in Miſericordia alſo. 125 pf: 
5 1 In Dower Defendant confeſſes as to Part, and Judgment is given againk Salk. 54. pl. 
if im, quod fit in Miſericordia, and as to the Reſt he pleads in Bar, upon 5 08 55 
8 15 Ft hich 20 FP 9 8 


Ld, Raym- 
72. 8 
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FFP iNES any AMERCEMENT S. 
Lord and Which there is a Demurrer, and Judgment 1s given againſt him, quod { j 
Lady Ger- Miſericordia; and it was objected in Error, 185 a Man ou . 
rand ad- twice amerced in the ſame Action; but it was held well enough in this Caſe, 
; ged. | becauſe both Judgments are final and independent of one another; but ac. 
5 * cording to the Report of this Caſe in Salleld, it would be other wiſe where 
one Judgment is only interlocutory and depends upon another, as (a) quod 


8. P. 

| | of Mod. 64. computet in Account, 

8. P. Skin. 592. pl. 6. 8. C, and 8. P. adjudged, becauſe the ſecond Amercement 
was for a new Delay, (a) That in Account, if the Defendant be adjudged to account, Judg- | 
ment ſhall be papa before the final Judgment, guod fit in Miſericordia guia hon prius computavit ; and | 
in this Caſe, if he be afterwards found in Arrearages, Judgment ſhall be again, quod fit in Miſeri- 

"© JFQordig. Rol. Abr. 218, Parrey's Caſe adjudged, and affirmed upon a Writ of Error, and faid by 
the Clerks to be the Courſe of the Court.——[Sce the Stat. ante, o. | | 5 
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pages (D) Where a Fine ought to be awarded, and not ay | 
5 Anmertement, & vice verſa. „ 


$ Co. 30. WE have already taken Notice of the Difference made between Of. 


= Hob. _ fences, and that for the Delia majora, ſuch as Breaches of the 
= 2 bo Peace, Contempts or Difturbances committed in fagie Curie, the Court 
l nf a bes. day (3) fine and impriſon; but, that in Rea] Actions or Actions of Debt, 
ache word the Defendant is only to be (c) amerced. | 5 1 
| File, wide > © | | 
w 1 Co. 59. Co. Lit. 146.—And that there is no Difference between a Fine and Rar/em in a legal = 


Underſtanding ; for a Fine makes an End of the Buſineſs, and ſo does a Ranſom, becauſe it redeem 
=_ from Impriſonment ; and if they were different Things, it would follow; that where the Books ſay, 
6 that where a Man ſhall make a Fine and Ranſom, they muſt he taken to intend, that he ought to pay 
_ two different Sums, of which there is no Precedent. Co, Lit, 127. a. but in Dyer 232. pl. 5. lt 
f hath been adjudged, that where a Man is to make Fine and Ranſom, the Ranſom muſt be treble the 
ws Fine at leaſt. (e) That if a Sheriff, having returned a Cepi Corpus into the King's Bench on a 
wy Capiat againſt a Man on an Indictment of Felony, does not bring him in at the Day, it ſeems that 
be is by the Courſe of the ſaid Court to be amerced, not fined. 40 AMl. pl. 42.—80 if a Vill or 

Hundred ſuffer a Felon to eſcape without being arreſted, they are to be amerced, not fined. 3 Inſt! 


} 


33. Dyer 210. 4 Inſt. 294. But whether the Puniſhment inflited on a Gaoler for ſuffering a 
Criminal negligently to cſcape, be properly a Fine or an Amercement, ©. & vide 8 H. 5. 2. Fitz. 
Coron. 84, 292. Raſt. Ent. 583, 27 Aſſ. pl. 9. „ : 
lan ſhall be fined and impriſoned for all Contempts (4) done to ay 
IT 8 4 na Court of Record, againſt the Commandment of the King's Writ under 
Eden it Great Seal, as in a Quare non admiſit, Quare incumbravit, Attachment upon 
- wasadjudg- a Prohibition, Cc. | | ( | 
ed for the | | 5 | : 
| Avowant, a Returno habendo awarded, and there the Sheriff returned an Elongate and a Withernen | 
was awarded, though the Plaintiff brought the Money into Court, and prayed the Proceſs might 
be ſtayed ; yet the Court would not grant it till they had aſſeſſed a Fine upon the Plaintiff. 
2 Leon, 174. | 1 
& Co. 58. But when the Pemandant or Plaintiff, Tenant or Defendant ſe retraxit, 
Beecher's or Receſſit in Contemptum Curie ; yet this is no Contempt againſt the Com- ; 
„ _  mandment of the King by Writ, and therefore he ſhall not be fined in ſuch ; 
8 Caſe, but amerced only. _ 55 
Co. 60. a. If in Replevin the Defendant claims Property falſly, and this in 3 
F "rr" eee ; 
„I one denies a Recovery or other Record to which he himſelf is 
$ Co. 60 3. party, he ſhall not be fined 3 for it is not his AQ, but the AR of the 
5 Court; and he does not deny the Record abſolutely, but nou habetur tak T 


— 


My 


8 , Wy . — . , 
1 EE * * nn 061% 3. ., bb ty PETE vn 2 . q _ * var * n 
3 l l 23 R COL ITY + . "7 So tba Il to Ther hr AI nr * * 
=, W Fe. 1 
— {> 91 * 
. 
: - pts „ . 
. * s « 
SCID 
N . 


FINES any AME RCEMENT V 
In an Aſſiſe, if the Tenant be attainted of a Diſſeiſn with Forge, he ſhall 
be impriſoned. | | | . 555 


Ral. | Abr, 
| | 7 222. and 
ſeveral Caſes there cited out of the Year-Books to this Purpole, 


But in an Aſſiſe for a Rent · ſeck, if the Defendant be found a Diſſeiſor Rol. Abr. 
by Denier only, the Judgment ſhall not be quo Capiatur, but only in Miſe- 2 


ricordia. 7 | | | 18 7 
Alſo in an Aſſiſe of a Rent- charge, againſt ſeveral Tertenants; jf it be W pl * 


found the Plaintiff diſtrained for this, and one of the Defendants, without 58 


Conſent of the Reſt, made the Reſcous, though the others are Diſſeiſors 
by the Denier; (a) yet they ſhal} not be impriſoned, but only he who 
made the Reſcous. i | 


(a) For he 
5 | who made 
che Reſcous is the only Diſſeiſor with Force. Co. Lit, 161, b. 


In an Aſſiſe, if | the Fenant by his Plea does nat deny the Ouſter, Page 515 


oy he be after found a Diſſeiſor without Force, yet he thall be impri- — 1 15 
0 i | 


223; SC; 


In an Affiſe of Nuiſance, if the Defrndapt be found guilty, he ſhall 19 Aſſ. 6, 


IH ; Rol. Abr, * 
be impriſoned. 232. 8. C, 


Although in all Actions (5) Puare vi & armis,, as Reſcous, Treſpaſs, (5) 8 co. 
c. the Defendant ſhall be fined z yet (c) in Actions of (4) Treſpals upon 59. b. 
the (e) Caſe, if the Defendant be found guilty, the Judgment ſhall no be Rol. Abr, 
quad capiatur, but quod fit in Miſericordia. 9 CEE. 


(c) 8 Co. 59, 
| 5 | | p Hob. 180, 
(4) That in Treſpaſs or ether Actions, where the Plaintiff declares ad damnum, if Jeſs be found 
than he declares for; yet the Plaintiff ſhoul4 not be amerced, becauſe the Action is founded upon ay 
Uncertainty. Cro, Eliz. 257. (e So in an Action againſt an Inn-keeper for Goods ſtolen, the 
Judgment ſhall not be gyed gupiatur. Cro. Jac. 224. adjudged [But ſre the Stat. ante, 507. 


But in Treſpaſs, if the Plaintiff declares that he levied a Plaint in Hob. 180, 
London, and upon Proceſs J. S. was arreſted by a Serjeant, and. that reh 
the Defendant Yi e Armis reſcyed him, per quod he loſt his Pebt ; and 325 4h 
upon Not guilty pleaded, it is found for the Plaintiff, the Judgment hereupon DG I C. bs 
ought to be guod defendens capiatur ; for though the Nature of the Action | 
is properly an Action upon the Caſe, as touching the Loſs of the Debt of 
the Plaintiff; yet this being with Force to the Serjeant who was a Mini- 
er as well to the Plaintiff as the Court, the Action may be Vi ff Armis, 
[See ante, 507. | | | 
If a Man denies his own Deed, and this is found againſt him by Verdict, Rol. Abr, 
he ſhall be impriſoned for his Falſity, and Trouble to the Jury. + $20, 224, 


2 Bulſt. 230 
+ Bs. If this is now Law? ide ante, 507. 2 . 


But if a Man, where his own Deed is pleaded againſt him, pleads Aon 
eff ſadum, and after at the Ni priut, or before Verdict, relidd verifi- But f; hi 
catione cognovit this to be his Deed, he ſhall not be impriſoned, but only „g e 
amerced, . f ps | : 60. : 
Rol. Abr. 


224. Keilw. 42. 2 Rol. Rep. 45. N Cro. Tac. 64. er 67. Raym, 302. | 
2 Saund. 189. 2 Keb. 618, 688. 8 4 Fe Dig. To The; PIT Fl OY bh 
If a Man pleads a Deed of the Plaintiff or his Anceſtor, made to the An- 20 Af. ro 
ceſtor of the Defendant who pleads it, and 4 found againſt him, he Rol. Abr, ö 
ſhall not be impriſoned for his Falſity, becauſe he could not know, whether .__ 
this was his Deed or not, bein Tha to his Anceſtor. Ss ED 
oo Treſpaſs contra Pacem, for trampling his Corn; if it he found that 27 AM. 56," 
de Cattle of the Defendant eſcaped, but not contra Pacem, and trampled penn | 
e | 76 pe 223. 8. C, 
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| RE. F INES and AMERCEMENT 8. Sp, 
- the Com, yet the Defendant ſhall be impriſoned, for he ought to keep hy 
4 Bo. de bor, Cattle at his Peril. | © Oe I = 

if now law? 5 3 8585 . 5 

| Vide ante, 507, Rol. Abr. 222-3. | 


In an Action upon the Caſe, upon an Aunt if the Defendant be 
—_ guilty, the j ſhall not be quod capiatur, but quod fit in Mig. 
5 - ricordia. | 1 9 8 | 
Kol. Ab. In a Writ of Deceit nets the Party who recovered in a Real Aion, 
223- and the Sheriff, if it be found that no Summons was made, he that rec. 
. 4 i 59. vered before ſhall be impriſoned. | | 
cauſe founded upon the Deceit done to the Court in obtaining Judgment. | 
$ Co. 60. b. In all Caſes where a Thing is reſtrained by any Statute, the Offender 
| - ph Jac. ſhall be fined and impriſoned. 8 „ 
31. : | | | 8 
Like Point adjudged, 12 Co. 134. like Point reſolved, 2 Inſt. 131. 2 Rol. Rep. 400.——ln 20 
Action of Scandalum Magnatum, whether the Judgment ought to be quod defenders capiatur, ubits 
tur ; Probee and the Marquis of Dorch:fter, Sid. 233, adjourned, Keb. 813. adjourned upon a Wit 
of Error. Lev. 148. dubitatur, but the Court inclined, that if it was in Miſericordia, it was ſuf. 
ficient, ——{Sce ante, 507.] Mah: SE 1 | 
*Pagesis As in an Action upon the Statute of Marlebridge for driving a Dil. 
14 Row treſs out of the County, the Defendant being found Guilty ſhall be impri 
ſoned. + | | | 3 
223. ho Og 
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+ Nu. de hoc, if now law? 


Kol. Abr. Zo in an Action of Debt upon the Statute of 1 U 2 Ph. & Mar. c. 12. 
222. of Diftreſſes, by which the Defendant ſhall forfeit to the Party grieve, 
| for the driving a Diſtreſs out of the Hundred, 5/. and treble Damages; if 
2 the Defendant be found Guilty, the Judgment ſhall be guod capiatur. 
Rol. Abr. In an Action of Debt upon the Statute of Uſury, for treble the Sun 
3 and lent for taking more than 80. per Cent. if the Defendant be found Guilty, 
| Bidgood, the Judgment ſhall be quod capiatur, becauſe he took it contrary to the 
Du. + all Proviſion of the Statute. {| | ET 5 
ſe C ee opt 
ſince the Satote taking away the Capias pro fine? Vide ante, 507. 


Rol. Abr. But in an Action of Debt upon the Statute of 2 & 3 E. 6. c. 13. for 
05 vi not ſetting forth Tithes, if Judgment ſhall be given for the Plaintiff, 
8. Þ 55: the Judgment ſhall be guod ſ in Miſericordia, and not qued capiatur ; (a) 
and, becauſe this is but a Debt given in Recompence of Tithes, and this is the 
a) in Debt uſual Courſe, ES, 


or 51, upon 5 | Ty 

the Statute of 1 & 2 Ph. & Mar. c. 13. for taking above 4d. for a Diſtreſs, the Defendant ſal 

be in Mifericordia only, becauſe this Action is founded upon the Non-payment, and not upon the Sta- 
> tute, Cro. Car, 560. adjudged, 5 N 


Cro. Jac. . So in an Action for a Robbery founded upon the Statute of Wincheſtr, 
517% ver. if the Defendants are found Guilty, the Judgment ſhall be quad fint in Miſe 

| 3 * ricordia ; becauſe this Action is not founded upon any Male-faiſance, but 
dred of upon a Non-faiſance only. | 22 1 | 
N e eo b 
Cro. Car. In an Action of Treſpaſs for an Aſſault and Battery; if the Battery vu 
33% and done before a General Pardon, by which the Fine is pardoned, yet the 
Swoyn and Judgment ſhall be entered (5) guod capiatur ; for the Court need not take 

7 5 e dere mh are ON. me ng OS " 

e En- | a 

try in this Caſe is ſometimes quod copiatur, and ſometimes quad non capiatur quia pa 

.- this vide Cro. Eliz. 153. 778. Leon. . Yelv. 126. 5 Co. 
enk. Cent. 2.58. 

Tapia, pro fine.) 
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FINES! 15 AMERCEMENTS. 


1 K. 


323 <Þ% ML 


p hy 
: 60 who in algen of ber Perſons are not to be fined or | 
amerted. „ 

it be He * * ap Plaintiff 'or Demand 1 ſhall 1 be „ nor ho 
Miſe. ſhall the (a) Queen Conſort. | 3 ©o. 61, 

31. 
bs 3 Bulſt. 276. {Were the be i the G. ee mis 
ann Ak. Rol. Abr __ oo 5 


An Infant being Plaintiff ur Demandant all not ** ee — . | 


is the Reaſon (5) he ſhall not find Pledges. - 3% att; 4 S 6. 
nder, Palm. 518. Rol. Abr. 214,288. Men Pledges. Ceo. Cs 361. 9 


But an E e ht he nonecad; if bs pleads with the De- Ra. Ate, 


e ant the dlather: is found againſt bin; (c)buthe ſhall be pardon G 40 : 
Writ ed of Courſe. 


{0 td he En in ach Caſe fte eig rate pi ae e.. Cam on 
Mil is Mifericordia, quia Iaſun. Cro. Car. 40. ah p 


But if an Infant brings an ARon by his . pang _ and ad pending the Dyer 5 
Action comes of full Age, and makes an Attorney, and after is , * 13 1 
be ſhall be amerced. | 

If an Infant brings an Agon of Treſpaſs by Guardian en, two, * dhe 
and the Defendants plead Not guilty, and at the Nift Prius the Plaintiff aal. 


ee, I ver in Peron, and u Verdi is found for the Plaintif for Pert, and 1, 
25 ppears in Perſon a ict is found for „ 
9; If Not guilty for the Reſt, and one of the Defendants Not guilty, and — — Anguiſt 


Judgment is 3 for the Plaintiff, for that for which the Verdict is adjudged. 
given for him, & quod nil capiat per billam for the Reſt, and him that is 
found Not guilty, ſed 2 Mifericordia pro falſo clamore, &c. quia que- 
vr tempore tranſgreſſions . Jn ab etatem po ng F yt this 1 is 

good, and no Error. „ i 
If a Præcipe is brought 9 an Infant, and Pending the Plea he ; @o.. 49. 
comes of full Age, he ſhall * ne we the uy ater he comes of 8 


i „ 
3. for ful Age. ith 1 16 „ 

itil, | A f N 252, a 
(a) If Baron _ Fema are ack? in 4hs Right of the 13 and Judg- 16E-3. 14. 

s the ment is given againſt them, and the Feme is to be amerced, they ſhall be Rol. Abr. 


oy (d) 5 7. 85 the nn ba withis RO is Ae ee of "Ti 3 d) And 


900 


+ ſhall | 8 IFN 
ie u- Ce SIPC nyc i 
| ſhall not be pardonedof Courſe. | 16 E. 3. 14. 
beſter, In an Action upon the Cale againſt” Baron and Feme for ſcandalous Hob. 127. 
Miſe Words ſpoken by the Feme, and Judgment is given againſt both, as well OG 
, but the Huſband as the Wife ſhall be amerced. 
In an Action of Trover and Converſion againſt Baron and Feme, for the Rol, Abr. 
Converſion of the Feme during the Coverture ; if the Feme be found Guilty 215. 
y was by Verdict, and the Baron Not guilty, yet both ſhall be in M; iſericordia ; om N f 
+ the or the Amercement'? 18 not for bo Converſion, but for the Delay of the 1 * Rol. Rep. 
take Suit and the RE the firſt * of wg the Baron is as well 293- 
PR. as the Feme, | Zn nsr. 
; f 8.C. ad- 
5 "as a Writ of 8 if * | EAR the Baron and Feme, as 4 Abr. 


in 2 Right of the Feme, as Heir to the Huſband of the 1 e 825 


and the Voucher demand * Lien, upon which the Lien is ſhewn, a 
Vor. II. Os they 


FINES ans AMERCEMENT'S: 


ous enter into Warranty, as thoſe who have nothing by Deſcent ; ; 
the Tenant. oye ths, they, have. Rene e n, 9 2 i 


es againſt 


Tenant, Sc. the 
ron. 


Bro. Appeal If a Feme Covert ſues a Senger Ap al of the Dank % K. Huf 
r N band, Known by her to be alive, the tall be fined 3 


| =} IM 15 an Afſiſe againſt Baron and Feme, eee. 
Rol. Abr. Default of the Baron, and pleads in Bar, and acknowledges an Ouſter, and 
1 > the Demandant takes Iſſue upon the Bar, and this is found for the De. 
mandant the Tenant ſhall not be n eee ow Ong CIO of 1 


: 0 1 Ouſter (5) becauſe ſhe is a Feme Covert. 


| Feme Co- 

= eee the Coverture, ſe Hall be pred. 22 1 al. 

= / 220. | 

1 | * 8 „ 5 

re Abi, If 4 Baron ef Pailidebent be found a Diſfeilor with Tore inn Am 
the Judgment againſt him ſhall be quod Capiatur. 


d's 
Baſe Cro. Eliz, 10. 8. C. adjudged, for that it is upon a Diſſeiſin found, upon Which à Fine i 
given by the Statute of Weſt. I; rap. 3 36. for which ei © M. $56;—<Aot Hob. 61. that Bara 


Iron meſes pe, bus for lat poles 125 
Rol. Abk. «Grin 2 Debt pon. an Obligation Fs 1 ik of 1 
Ui 22. 1 Defendant pleads Non eſt fafium, and the . is is 1 en hin, 
r "the! Jullgment n dim: {hr pan ors. OE If # 


ö coln 
| * Cro, Bi Fa) 8. C. adj Al dged, brat Vine cut the King upon an full Pe, and there 6Þ6 


| 
fi * * ante, _ 

Ml 61 . i W F 

=. nean! * 058 Df the Reafonableneſs of the Fine; and henne 
1 | _ mitigating oz aggravating it. 


| HELD . HERE a Perſon is convicted of a criminal Offence, 1 for _ 

C. 445. vide he ought to be fined, the Meaſure thereof is left to the Diſcretion 

Tit, Juck- of the Judges, who proportion ſuch Fine, ſo as to make it adequate to the 

Fn, tg nog Offence, from the Conſideration of the Baſcneſs and Enormity, and * 
pe rous Tendency of it, the Malice, Deliberation and Wilfulneſs with which 


Mags 
2 it was committed, the Age, Quality, and 9 0 of the Offender, Oh | 


every Fine 
muſt be with a Sal contenements, which ſee explained, 2 Inſt, 8. 


Salk. 55. If a Proſeeytor accepts Coſts from the Defendant, FI 3 by ibe 
. Rules of the Court, aggravate his Fine, becauſe in ſuch Caſes, having no 


Right to demand Coſts, if he take them at all, he muſt take them 2 
of Satisfaction of the Wrong; after which it is unfeaſonable for him 


buaraſs the Defendant. 
_ 2 Mawk. P. But as to-thoſe Coſts given by 5 & 6 V. & AM. e, 11. on the removing 
Wl C- 292.2 a Cauſe by Certiorari, the Proſecutor is not reſtrained from aggra A 
3 Salk. SS. pl. Fine to be ſet on the Defendant, becauſe he tas a Right to lack C 
| at fat the expreſs Words of the Statute. 


aii R Fine i is under the Power of the * during the Term in which it i 
Oro. Car. ſet, and may be mitigated as ſhall be thought proper 3 but after the Tem 


A451. 
enn is | 1 3 1 


5 
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If a Perſon is indiQed and found guilty of a great Nuiſance, and # Writ Comb. 10. 
oes to the Sheriff to abate it, Ack Par refuſes to abate it at his own 
rage, the Court will raiſe the Fine zccondingly'; ſecue if che: Nuiſance | 

may be eafily removed, av pulling down a Wall, oc . 

Upon a Motion to ſubmit to a ſmall Fine Miter a Confeſſion" of: the” mu Salk. S5. 
diament, which was for an Aſſault; Holt Ch. Juſt. took a ee pl. e 
where a Man confeſſes an Indictment, and where he is found TheB 
the firſt Caſe, a Mun may produce Affidavits.to'prove Som Gn e 8 
Proſecutor, in Mitigation of the Fine; otherwiſe where the Defendant is | 
found guilty'3 for the 3 upon a Confeſſion is only non _ contenders” cum bs 
Domino Rege, & ponit gratiam Curiz. e ö i 

eee impoſed ut the ſons, it * be mitigated at Vout 39 | 
' 6 B 1 1 ä | : 
3 may aſſeſs a Fine, bur eau award any 5 Salk. 36. 


Rd, 

5 againlt a 1 unleſs he be eg? preſent 1 in the 7 8 * & ; 

ie PROF We onal A of the Pee in fuch Cafes is o 84888 

7 * alles by Rule pero 4 on EE, andthe Clerk in Court, or ſome other a 

nenne 2 Offender, S6. 12 T7 

FEM | J ky 

* : 4 

() or the Kitts of an e and TY 
affeerment thereof: And herein, a 25 


"oo of the aner, of an Aﬀectment. Fan 


EFORE the Statutes of (a) Magna Charta, and Weſtm. 1. cap f 
8 the Lords uſed to ſet ſuch exceflive and 1 862 . 5 on CEO . 


wy of their Tenants, that under Pretence of ſuch Amiercethe they uſed to ſeiſe N theſe 
the * whole Profit of the Tenement which they had gra — . to prevent this | Saale re | 
i Opprefion, and to take away all Fines and Amercements at the Will and frmanice o 
"yy Pleaſure. of the Lord and his Steward, and likewiſe all.exceffive Fines and the Com- 
Sinus N if they were never ſo certain, the Statutes 3 that mon . 
An ry (5) Amercement ſhould. be affeered, ſo that though the (e) Court f Ce. 49, 
age 40 Homage ( a1 1 ideal they yet it is to be aff by the 6745 27. 
cerors, who are ſo cauſe Mer or bri e $4 
A of the Amercement. IF : 4 "OP 7 Agr, F 
5 . Tease 
| called Miſericordia; beczul⸗ i it Mos to be alelled ch and b 1 to . 2 


Aﬀeetment of his Equals,” or otherwiſe à Writ de moderata Miſericordia lies. Co. Lit. 1 5 b. for 
Writ vide F. N. B. 75. Regiſt. 86, 184, 187. (e) 80 that though in the Courts of Weer. | 
where Amercements were ordered: either nt Plaintiff or Defendant, they were carried 1 85 
to the Coroner. to be ſettled and affecred. 8 Co. 39. Saund. 227, (4) In Hob. 129. fad 
the Jury muſt atnetce'to a certain Sum, Which may be mitigated aud affcered bh others, and. NEE 
Wore theſe Offices cannot be confounded; and ſo is 3 Lev. 206, that every Award of an. 
in a Court Leet muſt expreſs a certain Sum ; but this Opinion has been over-ruled by à later Refolu- 

tion, where it hath been held, that though ſuch Amercement muſt be affeered, yet — 
e an y particular Sum. Salk, 56. pl. 7. And therefore, 1 N 
the Award of the ere l is the A0 of the Court only, and the Aſſeffment 

id the AR of the Aﬀeerors, arid ſo ought to be pleaded, Kit chin en 5 


Theſe Amercements are to be with a Sako contenemento, e PR $ 1 
een er. if they deprived the Offender of the Means 28, 1 as 05 
e were 7 Og and the * _— | 
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to take away the Beaſts of bis Plough 3 if he were a military Man, and k 


' _  gxtendedito take away his Arms; | 
Ti take away his Merchandize ; if he were 
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_ '. judged. _ On the Preſentment of a Nuiſance in a Torn or Leet, the Sheriff « 
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- Kitchen 51, fuch a Day, under a certain Pain, or 15 order him to remove it, under 

a . ſuch'a Pain, without amercing him at all; 

Ero. Jac, hath not removed the Nuiſance, without any farther Proceeding ; and ere 

- 382. / Pain'fo forfeited may be recovered in like Manner as a Fine or Amercs 
2 Rol. Abr. ment by Diſtreſs or Action of Debt; (a) neither ſhall it be affeered to al 


l Rep. Sum than is at firkt ſet. 
201. Allen 78. 3 Leon. 7, 8, .5 Mod. 130. Salk. 175; pl. 1. Ld. Raym. 69. 5 Mod. 124 
Iz Mod. 88, 115, 180. Comb, 351. 2 Salk. $032. pl. 2. Skin. 635. pl 
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dae Lord of the Leet cannot maintain bis Aion for ii. £4 

| ok Common Pleas were by the Clerk of the Warrants made Eſtreats of, and delivered to the Cletk 

of Alſiſe within each Circuit, «to deliver them to the Coroners in each County to affeer, and ſuck 

._ _ Aﬀelinent by the Coroners of the reſpective Counties, hath been held a Satisfaction of A. 

ef Charta, gued nulla prædictarum Miſericordiarum ponatur, 90 55 Sarramentum froborum & legalium be 

RT. 15 de vicineto, the Coroners being elected by the whole County. 8 Co. 39. b. (e) $03 

1 11 cation for an Amercement in a Court-Baron, without ſhewing it was affered, is naught 
Ley. 19. () But it has been held, that if a Jury in a Leet tax an Amercement, this is 

cient without any other Aﬀeerment, for the Amercement is the Act of the Court, and the Aslan 
ment of the Jury. 8 Co. 40. b. Jom 301. Cro. Car. 25 f. vide 2 Rol. Abr. S 4a .. 

. as. Although by the expreſs Words of Magna Charta, | Comites & Bam 

| ts non amercientur niff per Pares, Qt. yet long Uſage hath prevailed agaiol , 

7 N r for the Amercement of the Nobility is reduced to a Certainty, vis. a Duke 

_** _ 10. an Earl 5/. a Biſhop who hath a Barony 5/. &c. 5 

* bet reg Im an (e) Aſſiſe, if the Plaintiff does not appear, nor any for him, y* 

rr three of the Aſſiſe may be ſworn to affeer the Amercement, and ſhall do . 

ese upohe Nonſuit after the Jury are ready to pive their Verdict, the Court may cauſe the 

*Amercement.to be immediately affcered by the ſame Jurors} 8 Co. 35. b. 1 Co. 43. b 


[ide ante, $07} lo 


_ Phintiffsor not by ſworn Aﬀecrors for that Purpoſe, it is a void Amercement, and the 
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-FINES AND AMERCEMENTS. 


and i | Treſpaſs if the Defendant, as Bailiff, Ee. juſtifies, for that the Nele 66. 
endel ſd was preſented, Sc. and ſets forth, that the Amercement was 21. 60 wh * „ 
ay hi feered by two . he 7 bo: hey their [0 5 Names. e * | 
lo un | ment. 

| . 80 if d, that at a Court- Baron aways Hitt Jem Curie, it was 
— zen v. der e 3 Leon. e 74. Bendl. 
1 159. 8 ES Os AE . e 2 N 
| | . : 4 55 ** + . _ 7 2 5 4 A. 2 1 
Mog _ CLE”, „ „ . r — — 4 E 
impr. 127 + 8 
pation 02 Or the Danner of recovering Finep oz Amercements. | 
nden, 


F as Comma Law, the King or Lord Kt at their Election, 2 Cro. Eliz. 
ſtrain or bring an Action of ( 4 Þ Debt for a Fine or Amercement, sr. 


Pp Savill 3. 
a 3 Raſt. Ent. 151, 553, 606. 2 H. 4 24. b. 10 H. 6,7. Raym. 68. oe: 2 
nother ! not be allowed 40 wage his Law in any ſuch Action, becauſe it is ou on Big * of a en by 
1%. Record. 10 H. 6, 7. Co. Lit. 295. ea 106. ns | 
19 But eve  Avowry or Declaration of this Kind ou hes belly to 83 1 2 
858 that the Offence was committed (3) within the JurifliQion of the Court, Raft 
4. for if it were not, all the Proceedings were coram non judice, .and a Court $53, 5 
8 ſhall not be r to have a e where ®: doth. nk ade es to % . 
ice of | $7 
4s have one. fo vo Wa; (OO 
chat ix 
eren need not be ee itſelf. i Yet per 2 ; Hawk. P. Cc. 59. it is me 
nere a lviſeable to have ſuch an 1 ow that "perhaps may ſupply the Want of the Averment of 
TY: e Hino in IN 3s 49h i 
L 14 * Allo it is ee to e that * Offence was e as en 1 ' Page 520 
535. as preſented, and to ſhew the Names of the Preſentors and the Affeerors Hos her | 
et hat in ſetting forth a Preſentment or Aﬀeerment, and allo to ſhew that abs es 1 
1 Notice was IR or: 1 i hl ws A aA e | 
| | : G 4 9 1 | and ſeveral Authorities there Gd 
'axing of common Right, a Diſtreſs is inciaent to every Fi ine and Amercement » Hawk. * 
called in a Torn or Leet, for Offences of common Right within the Juriſdiction le _ 
Amer- thereof ; but if the Offence was only the Neglet of a Duty ereated by 4 Au org 
„ and Cuſtom, and of a private Nature, it is clear, 292 <6 there mult be. a Cuſtom there, 
ad the to warrant a Diſtreſs, and perhaps ſuch Cuſtom is alſo i though the. 
8 Duty be of a publie Nature. 
can Alſo the Sheriff or Lord may for ſuch, Fines or Amercements diſtrain the Rol. FOR | 
]-fyck Goods of the Offender, even in the Hi ghway, or in Land not holden. of 670. 
Mags | the Lord, unleſs ſuch Land be in the Poſlcfſion of the Crown. zun lar 
um be But ſuch Fines and Amercements being for a Perſonal. Offence, no O 146. 
ou Strauger's Beaſt can lawfully be diſtrained for them, though they have been Noy 2. 
on Levant and Couchant upon the Lands of the Offender. 1 
Aﬀect 2 3 Court is in the King's Hands, the Diſtreſs may be ſold of com- Hetley 62. 
| Right, after it hath been kept for a reaſongble Time, as the Space of 47-4 476, 
"We kxtee ays; and it ſeems the better Opinion, that where any ſuch Court | 2 now 
41 is in the ands of a common Perſon, if the Goods were diſtrained for an 56, 
Duke —_—_ of a public Nature, they may be ſold of common Right, without No 8 17. 
Fr Special Cuſtom for that Purpoſe. 
_ o Bailiff can lawfully diſtrain 45 any ſuch Fine or Amereement wichs Cr Bis 
. out a Special Warrant & ſo doing, which mult be W by ** in an 25 748. 


Any or Juſtification of ſuch» Dien. 5855 
n *. 2 Keb. 700. 


1. oy. n 2. 2 Hawk. P. © 5 
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Spelman de- A Fine is an Agreement of the Parties on Record, by which Lang, 
Oe are transferred from Conuſor to Conuſee, with or without a Ren. 
8 e 


Finis / fo der; and this is eſteemed a Conveyance of greater Security than 2 

lernt, ritus Feoffment, or the Laveſtiture by Livery, being not only equivalent to the 
' transferendo- Netoriety of Livery, but having the conſtant and undoubted Credit of 2 
rum Pradic- Court of Record to protect and ſupport it; and this farther Convenience 
mm in Curie and Security, that it does not only transfer the Right of the Vendor, and 


172 158. all claiming under him, but likewiſe extinguiſhes the Right of others who 
rum, g, omit to make their Claim in due Tim. fo | 

nibi / Sant %% 

ae wel Auguſtine ad Alienationes & bereditates flabiliendas. Spet. Ole. 2. 


EN Fines ſeem originally to have been invented and allowed of for different 
Ends and Purpoſes than they are now applied to, for they were at firſt no 
more than a friendly Compoſition and Determination of the Matters in 
Debate between the Demandant and Tenant in the Lord's Court; and 
an this Way of compoſing Differences was eaſily admitted in thoſe Days, 
Pagesar e becauſe the Suitors of the Court, who were Judges of all Suits, were by 
ttheſe amicable Compoſitions the ſooner diſmiſſed from their Attendance at 
the Court ; nor did the Lord 'of the Manor ſuffer by them, becauſe, on 
theſe Agreements, the Parties litigating paid him a Fine for his Conge & 
accorder, as they do the King m this Day, which was equivalent to Amer- 
cements, which were paid him in Adverſary Suits, ., . . | 
Theſe Fines From an Obſervation of the peculiar Benefit and Security from Fines, 
a and from the Countenance and Encouragement they receive from the Courts 
thought of Juſtice, Men began to engage themſelves, and oblige each other by Co- 
uſeſulto venauts to compoſe their Differences; and they were the eaſier drawn into 
private or this amicable Way, becauſe it was not attended with the uſual Expences of 
a 6g Adverſary Suits, which being generally proſecuted with Warmth and Ani- 
Mn. 20. moſity by the Parties litigating, muſt neceſſarily involve one or both Far. 
-bliſhed the ties into Difficulties, which ſuch friendly Compoſitions are free from ; and 
publick the Judges, conſidering theſe Agreements as the public Acts of the 
Peace of the Court, allowed them ſome Sanction with their own Judgments z and hence 
Kingdom ; they came to be Improved into that uſeful and common Ame which we 


Parks Song find them to be at this Day, as they ſtand upon the Statutes of 4 H. J. 
Bee cap. 24. and the 32 H. 8. c. 36. ow ata 


maxime pla- | | 
euere, quod propter teflationis magnificentiam non ſolum ad flabiliendas etiam liter maxime valebant: ideoque oh 
emploribus lerrarum tanguam facra Anchora Culla & Admirata. Spelm. Glaſſ. Verb. Finis © Dn 


25 4-H But far the beiter Underſtanding of the Doctrine of Fines, we ſnall di- 
iinguiſh this Head into the following Branches, under which the particu- 
© lax Caſes may be comprehend ed. V 


pM 


3 


WETTED STS. 


e Ot 


. * 


4) Df rhe ſeveral Parts of a Fine, and when then 
(B) The ſeveral Sorts of Fines. 524. K, Ae 
(C) Who map levp Fines. 526. ©: Aa aA 
(E) Ok the Operation of a Fine, in barring the Jfue 


in Tail. 528. ana. 
) Df the Operation of a Fine in barring Strangers, 
oz thoſe who Have but an uncertain Intereſt, as a 
Term for Pears, oꝛ barelp an equitable Interett. 8 Is, - 

(G) De the Remedies given to Strangers, bp, Claim 

and Entry. fox the Prelerbation of their Right. $30. 

(H) Df erroneous Fines, and the Panner of Re- 
verling them. 537. V 


Of what Things a Fine may be levied, and by what Name, and what 
ſhall be a ſufficient Deſcription of the Thing, without naming either 
Vill, Hamlet or Pariſh, ſee in the next Head of Recoveriet, of what 
Things a Recovery may be ſuffered. 544, Oe. 6 


- 1 : Rn I 


* 


— 2 * 


8 
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p (A) Df the ſeveral Parts of a Fine, and when they ä 
begin to operate. ; PTA 


HE firſt Part of a Fine is the original Writ, and without this the Co. Read- 
Fine is erroneous, and may be reverſed for Error in B. R. this being ing 3, 10. 
abfolutely neceſſary to bring the 4 within the Juriſdiction of the Court; Plow. 394. 
and though at this Day the Original is generally a Writ of Covenant, yet 2 Ro Abr. 
Fines are taken on all Writs in which Lands are demanded, or are to be 3 . | 
charged, or which any Way relate to them; for the Law having provided g Co. 38. 
ilferent Remedies for the ee Orievances of the Subject, it was but & Fine may 
alonable in the Judges to allow of theſe Compoſitions, whatever Method ny eng 
tic injured Perſon took to recover his Right. : e 
N 58 ES , or in any 
Real Aftion, But not in an Original in a Perſonal Action; and the common Writ of Covenant, 
on which a Fine is levied, is not a Perſonal but a Real Action; for though it is to have Damages 
for Breach of Covenant, as in Perſonal Actions, yet it is to have an Execution and Performance of 
the Covenants, Salk. 340. reſolved er Curiam NINO ED FEY 


Tho Practice now is for the Conuſor to make the Conuſance, and ac- 1H. 7. 9. 
knowledge the Fine, before any Original ſued out; and this has ſo fur ob- pla 330. 
tained that the Judges have reſolved ſuch Fines ſhould ſtand, though the C. 
Conuſor died before the Writ of Covenant was taken out; hut in theſe 28 47. 
Caſes the Originals were ſued out, and made returnable, as of a Term pre- 
cedent the.Conuſance, for they are ſtill neceſſary to make the Fine a per- 
ect and complete Conveyance, though for the greater Expedition thor kate: Ny 93 2 
lowed of this Variation from the antient Cpurſe, © X * JAE 


1 
PI 5 


20 * 


8 If in a Marrantia Charte againſt B. to warrant one Acre, if he leigt 
4 5eg Abe: ine of that Acre and another, the Fine operates to convey only all bi 
1 S0 ifa Right in that Acre he was called to defend, for the other was not ment; 

' Writ of Co- oned in the Original. e e e a5 

venant be . is 8 75 * "_ ' , 1 1 

brought de terris, and the Defendant makes Conuſance of Paſture, Meadow, or Wood, this Fine i 
not good, nor e contra; for theſe being df a different Nature from ploughed, Land, (which terra pto- 

perly implies) ate not contained in the Writ, and conſequently there does not appear to the Coun 

any Contention about them. 2 Inſt. 5 14. Co. Lit. 4. a. 2 Rol. Abr. 16. 8 5 


2 Rol. Abr. Hence it is, that if the Conuſance be of the Manor of Dale, the Cong. 
15, 16. ſiee cannot make a Render of the Manor of Sale; or if the Conuſance he 
. of the third Part, the Render cannot be of the Whole; becauſe the Cour 
can determine the Right only of that about which the Parties contendel, 
and the Conuſee demanded in his Original; but if the Conuſor acknoy. 
-ledges all his Right, Qc. to the Demandant, for which Conuſance he grants 
and renders the Land to the Conuſor for Life; or if he grants a Comma 
in the Land, or ſo many Loads of Wood off it, this is a good Fine; be. 
cauſe the Determination is wholly of the Thing in Diſpute, one Party tak 
ing the Property, and the other a Profit ariſing from it, and comprehend. 
ed in the Original, for which Thing in Diſpute it was brought. 
2 Rol. Abr. Therefore if the Grant and Render had been of a Rent de novo, that hal 
15. been good ; becauſe the Rent ifſuing out of the Land mult be implied ina 
Co. Read- Demand of the Land ; and conſequently the Concord and Agreement of 
iog 4 1. the Parties is received and allowed for that only which they litigated. 
2 Inf.” 44. | 5 1 x | 
foifthe | „ 8 | 
Writ of Covenant be of Land, he may grant the Reverſion. 2 Rol. Abr. 16. 


page 523 As r can paſs by the Fine but what is expreſſed or implied in 
Co. Read- the Covenant, ſo no one can take an immediate Eſtate by it who is not 
ing 8. mentioned in the Writ of Covenant, becauſe none can have any Benefit from 
2 Inſt. 514- the Judgment of the Court that is not judicially before it, and ſues for it; 
Bro. Tit. | , . 

Fincs 111. Jet 2 Grant and render may be made to a Stranger in Remainder ; but the 
But ifa Reaſon is, becauſe the Render being only a Conſideration for the Conu- 
Writ of Co- ſance, a Remainder limited to a Stranger may be as much a Conſideration 
venant be to the Conuſor, as if the whole Eſtate had been given to himſelf ; but there 
TRE. muſt be an immediate Eſtate given back to the Conuſor, becauſe the Ren- 
who Aer es wi lermin; implies that it muſt return to him. EE Ea 
vouches Cc. | | | | - 
the Vouchee may make Conuſance. 2 Rol. Abr. 13. Bro. 105. 2 Inſt. 514. 


3 


When the Parties are judicially before the Court by Original, the Cour 


{el for the Conuſee appears with the Præcipe and Concord, which is in Na. 

ture of a Declaration, ſetting forth the Conuſance which ought to be made 

by the "Tenant in the Writ, after his Appearance is recorded; then follows 

Co. Read- his Conuſance, which is no more than an Acknowledgment, that the Ma- 

ung 3. nor or other Lands, c. contained in the Writ, belong of Right to the 

Demandant, as Land which he hath of the Gift of the 'Tenant, with a 8 
neral Releaſe and Warranty to the Conuſee and his Heirs. When this 

nuſance was taken, they went originally to the Treaſury, but now by thc 

5 H. 4-c: 14. they ſtop with the Cu/tos brevium, who records it; that Sts 


100 7 b. te providing that all the Parts of the Fine ſhall remain in the ſafe Cultod 


2 Sid. 55. of the Chief Clerk of the C. B. before the Chirographer has them out of 


Court; the Deſign of the Act being thereby to prevent the Inconvenience 
| which frequently happened by the Embezzſement of Fines, when they ly 
only in the Hands of the Treaſurer and Chirographer, either by their Con- 


"+. ; non or Negligence, * * mls 
| 


s - 


— 
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FINES A RECOVERIES: 


The next and moſt material Thing conſiderable in a Fine is the King's 
Silver; this is entered on the Writ of Covenant, and gives it the Force a 


$5 Co. 39. 


Effect of a Fine, and is granted to the King pro licentia concordandi, or 


Conge de accorder, in Compenſation of the Amercements, and other Fines, 
which became due on Judgments and Nonſuits, in Adverſaries Suits ; this is 


always paid by him who takes the Fee-ſimple by the Fine, and on the Entry 


of it on the Covenant, the Sum given is expreſſed, together with the Plea, 
and between whom, with Mention of. the Land for which it is given. 
| It is likewiſe called the Poſt- Fine, in reſpe& of the Primier Fine in the 
Hanaper, which is due to the King on the Original, and is greater or leſs 
in Proportion to that; for it is as much as the Primier Fine, and Half as 
much more; as if the Primer Fine be 68. 84. this is Los. * e Oe 
From the Entry of this the Fine is obligatory, and begins to operate; 
and from thenceforth the Fine ſkall ſtand, though either Party die before 
the other Parts are recorded. ' _ des bye ping . 


Ld. Raym. 850, 72. 2 Vern. "ER Prec. Ch. 150. ; 10 Mod. 21 3. Gilb. Eq. Rep. 10 


Notes. C. P. 144. 3 Mod. 140. | AY 
But if the Conuſor dies before the King's Silver be entered, the Fine is 


Es © 
a 


2 Iuſt. 511. 


2 Inſt. 517. 
5 Co. 39. 
Dyer 220. 
2 Vent.'47. 
8. Barnes 


voidable, and may be reverſed by Writ of Error; betauſe this being given 
pro licentia concordandi, the Agreement of the Parties is not to be admitted 


as the Judgment of the Court till it be paid and entered, and conſequently, 
if the Conuſor dies before that be done, the Fine is erroneous, as a Judg- 


ment given in an Adverſary Suit after the Death of one of the litigating 


Parties; but this is to be underſtood with this Diſtinction, that where it 
appears by the Record itſelf, that the King's Silver was paid after the Death 
of the Conuſor, there the Fine is erroneous ; but where after the Conu- 


ſance made the Conuſor dies before the King's Silver is paid, and after his. 


Death the Silver, was paid, and entered on a Writ of Covenant returnable 
the Term precedent his Death; as if Baron and Feme make Conuſance 
* before Commiſſioners the 26th of March, the Feme dies the Day follow- 
ing, and upon a Writ of Covenant made returnable the Hillary Term pre- 
cedent, the King's Silver was entered as of that Term, and the Fine was 
adjudged to ſtand ; for where there does not appear an Error on the Face 
of the Record, the Judges, in Favour to Fines, which ſo much ſtrengthen 
Men's Titles, and quiet their Poſſeſſions, have always ſupported them, 


*Page 5 24 
2 Inſt. 511. 
2 Vent. 47. 
Hob. 330. 


Farmer's © 


Caſe. 


and would not ſuffer the entering the King's Silrer, after the Parties 


Death, to be examined, when it appeared by the Record itſelf, that the 


Fine was compleated, as a Fine of the Term precedent the Death of the 


Conuſor, ; : Sees | 
The other Parts of the Fine are the Foot and Note of it; the Foot of the 
Fine runs thus; ver eff finalis concordia ſuca apud Weſim. in curia Domini 


tices the Conuſance was taken. 


Rezis, He. and mentions the Day, Year and Place, and before what Juſ- 


3 Co. 39. 


Co, Read - 


mg 3. 


The Note of the Fine is no more than a Docket taken by the Chirogra- 5 Co. 39, 
pher, from which he tranſcribes the Indentures, which are delivered to the 2 Init. 468. - 
Party to whom the Conuſance was made; and when this is doye, the Fine F. N. B. 147. 


is ſaid to be ingroſſed. 


A Fine was thus; Hec eft finalis 1 fada in curia Regis apud IWeftm. Salk, 341. 


a die ſandi Michaelis in tres ſeptiman* anno decimo Willclni tertii ccram 
Thom. Trevor, Dc. & poſtea in craft. ſandæ Trinitat. 1 Anne conegff. & re- 
cordat” coram ejuſdem Fafticiar” ; ſo that the Concord of the Fine was of one 


Of which Term this ſhall be faid to be a complete Fine; and it was held 
to be a Fine of the Term in which-the Concord was made, and that the 
cncordia acta in curia is the complete Fine. 

5 . (5) The 


pl. 7. 


Lloyd ver, 


Viſcount Say 


4 8 41. 
Term, and the Recordat. of the Term following; and the Queſtion vas. 


- * ; 


lau is ſurvive and enjoy the Land, the Fine itſelf cannot operate according to the 


\ +5 C0.38.b. For the former Reaſon the Judges will not, or at leaſt ought not, 0 


OO FINES! au» RECOVERIES 


| Co. Read- 
7. for when the Conuſor acknowledges the Land to be the Right of th 


Eſtate- tail; for it would be abſurd to give more againit ſo ſolemn a Declaration of the Parti, 


Bro. Tit. 


18. But if cedent Gift, without any ſuch Clauſe of Reſervation. 
F£ nce be only of an Eſtate for Life, the Conuſor may reſerve a Rent, with Clauſe of Diſtreſs; ſo 
i icident to the Reverſion, Co, Reading 5. 2 Rol. Abr. 18, : 


Grant of a the Whole, and for ever exclude the Heirs of the other Conuſee; belides 


Bo if Lands by Fine be granted to two and the Heirs of one of them, this js good; for all Thip 


. determine and ſettle the Right of the Fee, it being uncertain whether tht 
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Ce. Readl- N LL Fines are either executed, as Fines fur connſauce de droit come an 
wg 4. c. Fines ſur Relcaſe, and Fines ſur Surrender; or executory, y 
| Fines ſur conuſance de droit tantum, and fur Gram & Render ; the Fine /u 
conſance de droit tantum ſeems to be the moſt ancient; for the Conuſanet 
being in the Place of the Judgment, which was always executory in Ad. 
verſary Suits, the Demandant was obliged to follow the Rules of the Lay, 
and ſue out Execution; but in Time, when theſe Fines became the con- 
mon and beſt way of purchaſing, the Purchaſer, to prevent the Trouble of 
ſuing out Execution, had Seiſin given him by Livery in the Country, aud 
for his farther Aſſurance obliged the Vendor, by Covenant, to levy a Fine; 
and thus the Fine fur conuſance de droit come ceo, Ec. came in Uſe, which 
ſuppoſes a precedent Gift, by which the Conuſee was put into f 

and conſequently there needed no Execution of what he had already. 
Co. Lit. 9. This Fine come ceo, Ec. is moſt commonly uſed, being the ſureſt for the 
b Purchaſer; in which it is to be obſerved, that this Fine and that 4 ni 
tantym, convey a Fee-ſimple to the Conuſee, without Words of Inheritance; 


Conuſee, it is repugnant and contradictory to his own Acknowled 

to claim any Right br Intereſt to the Land in Reverſion or Remainder; 

beſides, in every Judgment a Fee- ſimple was rec »vered, and the Conuſance 

coming in Lieu of the Judgment muſt neceſſarily import as much, uulch 
6 the expreſs Acknowledgment of the Parties (a) qualify it. 
therefore if „„ | 


the Limitation be expreſaly to the Conuſee, and the Heirs of his Body, the Fine paſſes only u 
Co. Reading 4. 


Page 23 Upon a Fine ſur conuſance de droit come ceo, c. the Conuſor canndt 
f reſerve a Rent, becauſe the Conuſance ſuppoling a precedent Gift he cannot 
ranges charge the Inheritance which he has given intirely away; and ſo the Re 
2 Rol. Abr. dendum comes too late when the Fine has mentioned before an abſolute pre 


the Conu- 


mn 


t at is a Remedy the Law gives for the Recovery of all Rent Services, which this mult be, ben 


Rol. Abr. A Fine ſur conuſance de druit come ceo, Ac. cannot be levied to tw? 
19- and their Heirs; for the End of Fines being not only to ſettle the Poflel 
Co. Read- fon for the preſent, but for ever, the Admittance of ſuch a Fine would u. 


11 anſwer the End; for beſides the Uncertainty which of the Conuſees ſhould 
againſt the Limitation ; for the Survivor, by the Privilege of Jointenancy, ſhall emo 


3 the Fine bein eee to a Judgment, ought to decide and ſettle the | 


Pines 65. Right of the ee. 


will continue as the Fine has ſettled them. Bro. Tit. Fines 65. 


T 5 Caſe. . IA; + . ſiti 
=— jo admit of a Fine upon Condition, becauſe ſuch a Fine does not po vel 


Conuſee will enjoy the Land according to the Fine, ſince that depends ups 


annot 
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the Performance or Non · performance of the Condition; but my Lord Cale Bre. Tit. 
tells us, that if ſuch Fines be admitted by the Judges they are valid Fines 8. 
hall fland, the Rule, quod fieri non debet ſed facium valet, obtaining in this Co- Ned. 
Caſe; becauſe Fines being the private Agreement and Concord of the ing . 
Parties, it were to trifle with the Authority of the King's Courts, which 
erer ought to be preſerved ſacred, to ſuffer either Party to recede from 
their Contract, after: their ſolemn Compoſition acknowledged on Record, 
J ² ³ũ²ʃ pm OT EnR | | 
Court of Juſtice. | W. | e 

A. makes a Leaſe for Life, and afterwards grants the Reyerſion by Fine Co. Read- 
to B. for Life, the Remainder in Tail in a guid juris clamat againſt the ing 5. 
Leſſee, he would have ſurrendered to the Conuſee, reſerving a Rent during 
his Life, but the Court refuſed it; for had this Surrender, with the Reſer- 
ration of the Rent, been admitted, it might have happened that the Rent 
would not continue according to the Limitation of the Fine; for if the 
Grantee of the Reverſion died before the Tenant for Life, the Remainder 
Man in Tail ſhonld hold the:Land diſcharged, and the Tenant for Life 
could not enjoy the Rent as long as the Fine gave it but if in this Caſe 
the Leſſee had ſurrendered to the Grantee for his own Life, with a Reſer- 
ration of a Rent, this might have been admitted, for this is no abſolute 
Surrender ; and each Party may enjoy what the Fine gave him, according 
to the ſeveral Limitations thereof. | | | 

If the Leſſee for Life, the Remainder for Life, and the Leſſee levies Co. Read- 
a Fine fur conuſance de droit tantum to him in Remainder, this enures by ing . 
way of (a) Surrender, becauſe by this Fine he only acknowledges all the (-) Note, 


| 8 175 he has in the Land to belong to him in Remainder; but if the Leſſee rife 


levied a Fine, fur conuſance de droit come ceo, c. to him in Remainder, pine, y 
it had been a Forfeiture of both their Eſtates, and be in Reverſion might /urrender 
enter immediately; and the Reaſon of the Difference is this, the Fine ſur are the 
conuſance de droit come ceo, Ec. always graſps a Fee-ſimple, which paſſes by ſame with 


the preceCent Gift as the Fine ſuppoſes ; but the Fine ſur conuſance de droit _ for 
tantum only conveys all his Right, which is intended all he can lawfully 4. eg | 
paſs away. | 55 8 only the 
Clauſe of 
Warranty is omitted. 


* If C. ſeiſed in Fee as Heir of the Part of the Mother, and he and his *Page 526 
Wife levy a Fine to A. aud B. with Warranty, and A. and B. by the ſame 
Fine, grant and render to the Huſband and Wife in Tail, Remainder to 
the Heirs of the Huſband ; though it was urged, that the Seiſin of the gat. 337. 
Conuſee was fictitious, and that nothing was e by the Fine, yet re- pl. 4. 
ſolved, that the Conuſee was more than a bare Inſtrument, and that the Price ver. 
Eſtate was once in him ; and that the Fine and Render is a Conveyance at 
Common Law, and the Render makes the Conuſor a new Purchaſer, as 
much as a Feoffment and Re-infeoffment at Common Lac. 


* 


(O) Who map levp Fines, 


ND here it muſt be firſt obſerved, that whatever legal Deſects may be Co. Read- 
in the Conuſor, if the Judge admits his Conuſance, the Fine ſhall f. _ 
ſtand in all Caſes, except that of an Infant, Hou the Judge omits a very e 

vanq Fart of his Duty in not rejeRiog fach . The | 
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© "The Principal Defects are either want of Diſcretion and Underſtanding, 
Co. Read- ag in Infants, Idiots, and Perſons of non ſane Memory; or want of Power, 
CCC 

, SC : 
veral Titles of :fants, Tots, and Baron and Feme. 


] . 
SI'S ; ; 4 
N Pp 
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5 1 eo Fes levied by an Infant, though ſtrietly ſpeaking all Con hk | 


made by Infants are in their own Nature void, becauſe a Contract is an Ag 

of the Underſtanding, which, during their State of Infancy, they are pw. 

Vide Pofica, ſumed to want; yet Civil Societies have ſo far eee Defect, and 

Letter (H) taken Care of them, as to allow them to contract for their Benefit and Ad. 

$37, &c. vantage, with Power to recede from and vacate it when it may prove pre. 

| judicial to them; now the Method to ſet aſide ſuch a Contract muſt be by 

| Matter of equal Notoriety with the Manner in which it was made; an 
therefore if an Infant levies a Fine, which is no more than his own A 

3 ment recorded as the Judgment of the Court, he muſt reverſe it by Wit 

1 76. of Error, and this muſt be brought during his Minority, that the Court 

2 Rol. Abr. of B. R. may by Inſpection determine the Age of the Infant; but the 


15. Judges by Adjunfa may in ſuch Caſes inform themſelves by Witneſeez 
* 0 ; Church-Books, Sc. . 5 N 3 1 25 5 15 2 425 
Error ; 5 5 apy 


Bro. Tit. 1 Fl | "7 

Fines 74, 79. 2 Inſt. 482. 2 Bulſt. 320. 12 Co. 1. 22. If an Infant brings a Writ of Er 
to reverſe a Fine for his Nonage, and after Inſpection and Proof of Infancy by Witneſſes dies befor: 
the Fine is reverſed, his Heir may reverſe it, becauſe the Court, having recorded the Nonage of the 
. Conufor, ought to vacate his Contract when he appeared to be under a manifeſt Diſability at the 
Time he entered into it, Co. Lit, 380. b. Moor 884. An Infant acknowledged a Fine, and the 
Conuſees omitting to have the Fine ingroſſed till he came of Age, in order to prevent the Infat 
from bringing a Writ of Error, yet the Court, upon View of the Conuſance produced by the 
Infant, and upon his Prayer to be inſpected, and his Age ex unined, recorded his Nonage to give hin 


the Benefit of his Writ of Error, which he muſt otherwiſe loſe, his Nonage determining before the 


next Term. Moor 74. ; 


| : As to Ideots nnd Lunatics, it is neceſſary to diſtinguiſh between ther 
, 4 Co. 124. Acts done in pais and thoſe ſolemnly acknowledged on Record; though the 
Heverley's Law is clear, that in neither Caſe are they admitted to diſable themlclres 
23 for the Inſecurity that may ariſe in Contracts from counterfeit Madneſs and 
Bro. Tit. Folly ; but their Heirs and Execcutors may avoid ſuch Acts in pais by plead: 
Fat'2 ing the Diſability ; becauſe if they can prove it, it muſt be preſumed Rei, 
Cro. Elis. ſince nobody can be thought to counterfeit it, when he can expect no Bene 


| 1 i fit from it himſelf. | F. 
But in what - 


Caſe they themſelves may have Relief in Equity, vide Tit. Tdio!s and Lunatics, 2 Term. Rep. 396. 


*Pages27 But neither the Lunatic + himſclf, nor his Heir, can vacate any Ad 
| 4 Ce. 124. of his done in a Court of Record; and therefore if a Perſon non compo: ac 
' 3 Inſt. 483. knowledges a Fine, it ſhall ſtand againſt him and his Heirs ; for though the 
| wow Tit. Judges ought not to admit of a Fine from a Man under that Diſability, yt 
Col Che when it is once received, it ſhall never be reverſed, becauſe the Record and 
Judgment of the Court being the higheſt Evidence in the Law, preſum 
+ 1diocy to the Conuſor, at that Time, capable of contracting; and therefore the 
be judged Credit of it is not to be conteſted, nor the Record avoided by any Art 
of by the ment againſt the Truth of it. . = 
„„ „ 5 6 | 
on Fine levied. 15 Ed. 2. | | EIN 
80 it is in the Caſe of a Fine levied by an Idiot, it ſhall fland_ again 


2Andr.193. him and his Heirs; for no Averment of Idiocy can vacate the Fine, 99 


Hub | . e 3 3 . the 
Les A loa an Office finding him an Idiot a nativitate be ſufficient to 17 
Ale. ; 


4 Co. 324.3. 126. b. Fro. Tit. Fines 75. Co, Lit, 247. 
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Fine, for that were to lefſen the Credit of Judgments. in Courts of Record, WY 
by trying them by other Rules than themſelves. To 
And as Fines ought not to be taken from Lunatics, and .Idiots, ſo nei- Weſt. Fines, 


ther from old doting Men who have loſt the Uſe of their Reaſon; but if £'4+ 
they be weak or infirm through Age and Sickneſs, that will be uo ſufficient 
Cauſe to:refule he in nh ST nll ans | 

As to Feme Coverts, from the Intermarriage, the Law looks upon the 
Huſband and Wife but as one Perſon, and therefore allows of but one Will 
between them, which is placed in the Huſband as the fitteſt and ableſt to 
provide for and govern the Family, and therefore gives him an abſolute 1000. 42· b. 
bower over her Chattles Perſonal, to diſpoſe of as he pleaſes, without her 8 by 
Conſent; but as to her Real Eſtate, has thought ſit that no Act of his ſhall hog ; _— 
prejudice her or her Heirs in it, unleſs ſhe join with him by ſome Matter of Rol. Abr. 


Record, and on Examination teſtify her Aſſent to ſach Diſpoſition. 347. but 
1 | . 


that 2 Fine ſhall not bind a Woman under Coverture, unleſs ſhe be examined, muſt not be under- 
ſtood as if it were in her Power to reverſe the Fine for Want of her Examination, but they are to 
de underſtood in this Senſe, that the Judge ought not to receive à Fine from a Feme Covert with» 
out examining. her, leſt it ſhould-not proceed from her own Freedom and Choice; but if ſuch a Fine 
be once admitted; and recorded without any Examination, though the Judge has omitted a very 


neceſſary Part of his Duty, yet the Fine ſhall ſtand, and neither the Feme, nor her Heirs, ſhall be 


admitted to aver that ſhe was not examined ; for that were to leſſen the Credit of the Judgment of 
the Courts of Juſtice, which is the higheſt Evidence of the Law; but of Fines levied by the 
Huſband folely, or by the Huſband and Wife jointly, of the Wife's Inheritance, or of Fines levied 


by the Wife ſolely, of Lands which are of the Proviſion of the Huſband, vide Tit. Buren and Feme, 


[and the Statutes 11 H. 7. c. 20. & 32 H. 8.c. 28. & c. 36. Idiots and Lunatics, or their 
Committees, by Direction of the Chancellor; enabled to convey Truſt Eſtates and Mortgages. 
4 Geo. 2. c. 10. Infants, Truſtees, and Mortgagees, enabled to convey by Direction of the 
Chancery. 7 Ann. c. 19. An Infant how to be admitted to a Copyhold, and how com- 
pellable to pay his Fine. 9 Geo. I. c. 29.] {4 r 5 


of — 


(D) Df the Dedimus Poteſtatem. 
F HE Statute of 15 E. 2. called the Statute of Cariiſie, introuced the By this sta- 


Dedimus, which is a Special Commiſſion, granted out of Chancery, tute no Bo- 
to certain Perſons therein named; to take the Conuſance of ſuch Perſons as 22 - 
mmiſſi- 


through Age or Sickneſs are not able to appear in Court in Perſon. 


- oner butthe 

/ Judges, and 
two or one of them, by the Conſent of the Reſt, may receive the Conuſance ; and if there go but 
one of them, he ſhall take with him an Abbot, a Prior, or a Knight, a Man of good Fame and 
Credit; and Writs of Error have been allowed to reverſe Fines where the Conuſance hath not been 
aken before ſuch Perſons. Bro. Tit. Fines 120. F. N. B. 146. But the prefent Practice falls 


ſhort of the Order this Statute preſcribes, and it is ſufficient if one of the Commiſſioners be . 


a or though neither be a Knight, if one of the Judges of the C. B. gives his Alloratur to the 
1 by which great Abuſes have happened in taking of Fines, for which ſee the ſecond Branch 


By the Cuſtom, the Chief Juſtice of C. B. may 8 any 


where out of Court, and certify the ſame without any Dedimus ; and if 


* 2 Serjeant hath a Patent to be C. J. he may take Conuſances without a ME; 7-4 | 


x ig 10. 
t een 
N. 0. Fine be levied to one of the Juſtices of C. B. and the ſaid Juſtice Co. Read- 
- the Conuſance of the Fine, it is void, guia judex in proprid caufd. ing to 
the Dedimus be directed to two jointly, and the Conulanct is taken 1. 
f 5 _ ouly, the Fine is erroneous ; for where two are inveſted with a oo 
loud Fower, it cannot by any Conſtruction from the Commiſſion be exe- Dune ver. 
cuted by one only. EE | e Savage. 
Cruiſe on Fines $0. 


Dedimus before he is ſworn. 


o N 
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F.N.B. 146. The Dedinus contains the Subſtance of the Writ of Covenant, aud there. 
Cro. Eliz. fore muſt bear 7% after it, otherwiſe it is Error, and muſt be figned by 
677, 740 the Lord Keeper or Chief Juſtice, or by ſome of the Juſtices of the Circuit 
ing 1. Where the Lands lie. Eg RG e e 
Bro. Tit. | | | 


| Fines 116. Rol. Abr. 794. Dyer 220. Shep. Touch. 5. 1 Term Rep. 240. aſd 0 
F. N. B. 147. If the Commiſſioners refuſe to certify the Conuſance to the Court in wk 


venient Time, which is a Year and a Day, a Certiorari is to be awarded 
againſt them, comprehending the Subſtance of the Dedimus, and how 
have taken the Conufance, and commanding them to certify it; and if 
| ſhall omit to do it, then an Alias, a Pluries and Attachment ſhall iſſuc 
Co. Kead- If the Commiſſioners die before the Conuſance be certified, their Execy. 
__ tors mult certify it upon Certiorari to them directed, and upon their Refuſal, 
F.N.B. 147. like Proceſs lies, as in the former Caſe. | | 


Cre. En. If a Dedimus be awarded to take the Conuſance of three ſeveral Peron, 


576, 577. the Commiſſioners may take the Conuſance from each of them, and at 
ſeveral Times, for it may ſo happen that they cannot meet at one Place at 
the ſame Time; and if the Commiſſioners return the Conuſance but of two 
of them, the Court may raſe the Name of the third out of the Dedinus, 
and make the Writ of Covenant agreeable to it; for ſince the third does 
not join, it can be no Prejudice to him; and therefore it were unreaſonable 
that bis Obſtinacy or Refuſal ſhould impeach the Conuſance of the other duly 
taken, and ſo prevent their amicable Compoſition of their Differences, 
co. Eliz, A Dedimus was awarded to take the Conuſance of a Fine from Baron 
576, 577. and Feme, and the Feme refuſing to join, the Conuſance of the Huſband 
was only returned; in this Caſe the Court ordered a new Dedimus to be 
awarded, but to be of the ſame Date with the former, and that the Returo 
of the Commiſſioners ſhould be annexed thereunto; for the Refuſal of any 
'one cf the Conuſors can be no Reaſon to delay or hinder another to transfer 
his Right. 0 . | | | b 


* 
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() Of the Oper 


ation of a Fine in barring the Jſue 
in Tail, | 


re with Produmations thall conclude ol 


Perſons, both Privies and Strangers, except Women Covert, Perſons 
under Age, in Priſon, out of the Realm, or of non ſane ee being 
not Parties to the Fine; by this general Clauſe all others are bound, but by 

the firſt Saving. | + | 

The Right and Intereſt that any Perſon or Perſons (other than Par- 
ties) hath or have at the Time of the Fine ingroſſed, is ſaved ; ſo that 
_ "they or their Heirs purſue ſach their Right or Intereſt by Action, or 
lawful Entry, within foe Years after the Proclamations ſo made; this 
page 529 * Clauſe ſeems to comprehend only thofe who have preſent Right, but by 

tts ſecond Saving. | N | RE 
The Right and Intereſt of all Perſons is ſaved which accrues after in. 
groſſing of the Fine, ſo that the Parties having the ſame purſue it within 
Fu- Years after it ſo accrues; and if at the Time of the Fine ingroſſed, or 
of ſuch Accruer, the Perſons be covert (and no Parties to the Fine) under 


Age, in Priſon, out of the Realm, or of non ſane, Memory, they 7 


rr Hom mm... 
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Heirs have Time to purſue their Action withia five Years after ſuch Imper- 


ſection removed. et | | . 5 
Though this Statute evidently concludes all Perſons under the Words Bro. Tit. 
Privies and Strangers to the Fine; and the Statute hath Savings for Strangers, Fines 1. 
but none for Privies; yet it was at firſt doubted, whether a Fine levied by Heb 332. 
Tenant in Tail could bar the Iſſue by that Statute; for the Intails had 1 
continued ſo long, and moſt People were fo fond of them, that the Judges ſons of this 
were very cautious in making fo large an Expoſition on that Statute as it Doubt and 
would well bear ; and though at length the Judges refolved, that a Fine the Opi- 
with Proclamations was a Bar, not only to the Tenant. in Tail, becauſe he aer, . 
could claim no Right againſt his own Acknowledgment on Record, that it u, be 
was the Right of another, but alfo againſt the Iſſue in Tail, becauſe the Pas: oy ee 
Words and Intention of the Statute place the Privies, that is, the Perſons Lit. 372. 
ckiming the Right devolved at any Time on the Conuſor, in the ſame 2 luſt. 516, 


Condition as the Conuſor himſelf, by the Authority of the Legiſlature ; 5*7- 


and this introduced the Statute of 32 H. 8. c. 36. which by a Retroſpec- DEE i be | 

tion confirms the Conſtruction made by the Lo on the 4 H. 7. c. 24 Plow. 373. 

and declares that | mY Jo. 9 jt 
19 H. 8. 6. 


pl. 5. Andr. 46. pl 118. Raym. 271, 287, 321, 345 to 349. 2 Jon. 238. in the Caſe of 
All Fines levied, by any Perſon or Perſons of full Age, of Lands en- 3z H. 8. 6. 
tailed before the ſame Fine to themſelves, or to any of their Anceſtors in 36. 
Poſſeſſion, Reverſion or Remainder, or Uſe, ſhall immediately after the 
Fine engroſſed, and Proclamations made, be a ſufficient Bar againſt them 
and their Heirs claiming only by ſuch Intail, and againſt all others claiming 
only to their Uſe, or to the Uſe of any Heir of their Bodies. 
For the better Explication of theſe Ltatutes, it is to be obſerved, that the 
Perſons, whoſe Right is barred by the Fine, are either Parties, Privies, or 
Yrangers ; that the Parties themſelves are barred is plain, and admits of no 
Doubt; as to Privies, which is the material and operative Word in the 
4H. 7. c. 24. it is to be noted, that it has a threefold Signification, for it 
either comprehends a Privity in (a) Eſtate, as between Donor and Donee, 
which ariſes purely from their own Contract, or a Relation between Parties (%) If there 
anfing from (3) Blood only, neither of which are meant by the Word Pri- be co 
rie in the Act; for it were unreaſonable and abſurd to allow any Man to Joint-te- 
ſip me of my Acquiſitions or Inheritances, without any Laches or Neglect nants, and 
of mine, becauſe I happen to be his Heir, or becauſe by a fair Coutract I Jovi eben 
1 2 "= . | 42VIES A 
am concerned in Intereſt with him, or am his Tenant. Floor if 
| N Es there he 
Donor and Donee, and one of them levics a Fine, though there be a Privity between each of theſe 
rithin the Letter of the AQ, yet neither the Jointenant in the one Caſe, nor the Donor in the other 
ſhall be barred by the Fine unleſs they omit to make their Claim within five Years after their Titles 
accrue, 2 Inſt, 516, (5) So if the Heir apparent be ſeifed of Lands, and the Father Levies a 
Fine and dies, it ſhall not bar the Heir, becauſe he docs not claim or derive any Title to the Land 
from his Father: and therefore in that reſpect ſhall have five Years to preſerve himſclf from the 
Fine, 2 Inſt, 523. 3 Co. 89. a. . | 


But the Privies underſtood and intended by this AR are thoſe who are 
privy not only in Blood to the Conuſor, but likewiſe in Eſtate and Title to 
5 the Land of which the Fine was levicd ; that is thoſe who muſt neceſſarily & Page 530 
mention the Conuſor, and convey themſelves through him before they can Hob. 333. © 
make out their Title to the Eſtate, And hence 


| But the Iſſue in 
1 p "i "= Tail is bar- 

ted; ſoit is if there be Baron and Feme in Special Tail, and the Baron levies a Fine without the Wife, 
this ſhall bur the Hiſue though the Son ſurvives, becauſ: he mult neceſſarily, in making vat his Title, 


fe» himſelf Heir to the as well as to the Mother, and atly ſhew himſelf privy to 
Conuſor within the Statute. Keilw. 205. Dyer 251. 2 Inſt. 681. 8 Co. 72. Hob. 257, 

9 Co. e 2 Bendl. 50. Moor 28. 80 if there be Grandfather and Graudmother Tenants 

= Tail, and the Grandfather dies, and the Father enters upon the Grandmother and Levies 
ine, the gon is barred, Hob. 238, 333. 3 Co, go. Moor 146. 5 


- 


1 Term 


Poph. 65, Tenant for Li 


* 
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lee, ee Ten had Ie Dagger id kerzen Elids dak 


Hob. 333. a Son is born, the Fine ſhall not bar the Son, becauſe he may make hinſ; 


_ SoifTenant Heir to the Intail without any Mention of her, and ean make out his Tit: 


in Tai 


Inne two Without conveying himſelf through her; and therefore as to the Eftate he i 
Sons, and 2 Stranger to her, and may plead quod Partes Finis aibil habnerunt. 


levies a Fine and dies without Iſſue in the Life of his Father, the ſecond Son ſhall inherit the In 


notwithſtanding the Fine, becauſe he need not mention the Conuſor in making out his Title to the 


Intail. Cro. Car. 434.  Cro. Jac. 689. Moor 252. | 5 
Cro. Eliz. A. deviſed Land to his Wife for Life, Remainder to his Son in Tal, 


\ xx. when he ſhould attain to his Age of twenty-five Years ; and before tha 
| Cro. Car. Time he levied a Fine, this barred his Iſſue, though he had nothing iy 


* on Remainder, as it was allowed he could not have till that Age; for thouph 
Fines, 167. he was not actually Tenant in Tail when he levied the Fine, but the Vet. 
3Com. Dig. ing of the Eſtate depended on the Contingency of his coming to that Age, 
234. yet the Iſſue being obhged to make out his Title through his, muſt be barre 
LE as a Privy within the Words of the 4 H. 7. c. 24. and the Conuſor wa; 
Perſon to whom the Land was intailed, and ſo plainly within the Words of 

„% * 1 5 
3 Co. 86. If Tenant in Tail levies a Fine, and dies before the Proclamations ar 
Plow. 430. paſt, though a Right really deſcends to the Iſſue, becauſe the Fine i 
BD HG no Bar till the Proclamations are paſt, yet after the Proclamations the Intul 
2 177. is barred; for the Proclamations diftinguiſh the Fines which bar the Intai 
Moor 628. from thoſe at Common Law, which only diſcontinue it; and by the 6. 
preſs Words of 32 H. 8. c. 36. all Fines levied with Proclamations of ay 
Lands intailed to the Perſon fo levying the ſame, or to any of his Ancelton, 
ſhall immediately after the Proclamation made be adjudged a ſufficient Ba 
| port the ſaid Perſon and his Heirs, claiming only by Forcce of the fad 

ntail. % | f 

3 Co. 879. Hence it was adjudged, that where A. was Tenant for Life, Remainder 


- Caſeof Fines. to B. in Tail, and B. levied a Fine, and died before all the Proclamations 


were paſt, his Ifſue being out of the Realm; that after the Proclamations 
were paſt, though the Ifſue, immediately upon his Return into the King- 
dom, made his Claim to the Remainder, yet it availed him nothing, but 
the Fine was a final Bar to him. i 1 
Cro. Eliz. 80 it is if there be Grandfather, Father, and Son; and the Grandfather 
589, 610. being Tenant in Tail enfeoffs the Father, and afterwards diſſeiſes him, and 
Hunt ver. then levies a Fine with Proclamations to J. S. but before the Proclamation 


King. were all paſt the Father entered, and after they were all paſt the Conuke 


op 762. entered, and then the Grandfather and Father die, and the Son brings hi 

_ . Formeden ; the Conuſee pleaded the Fine with Proclamations, and the De- 

Tam  mandant there upon the Entry of his Father, but could recover nothing, 

Rep. 738. becauſe aſter the Proclamations paſt, the Fine was a good Bar to the Inul 
| which was made to the Grandfather who levied the Fine. 

3 Co. 90. And the Law is the ſame in Cafe of Actions brought, as of an Entry 

Purflow® made to preſerve the Intail; for if Tenant in Tail levies a Fine, and dis 


mace 435- before all the Proclamations are paſt, and the Iſſue in Tail brings a Fu. 


medon, the Conuſee may plead the Fine with Proclamations, though they 

were made pending the Writ. | 

page 31 And this has been carried fo far, that though a particular Tenant, who 
Cro. Eliz. is a Stranger to the Tenant in Tail, ſhould enter before the Proelamation 
610. were paſt, to preſerve his own Right, yet the Intail is barred ; as if 4 
f. Remainder to B. in Tail, Remainder to C. in Fee, and 5. 

66. diſſeiſes 4. and levies a Fine; but before the Proclamations are paſt, the 
a Tenant for Life enters and avoids the Fine as to himſelf, and C. __ 


= 


4 4 


nor can any Act of the Iſſue preferve it. 


FINES AND RECOVERIES. : 
this Caſe neither the Eftate of A. or C. are affected by the Fine, yet aſter 
the Proclamations made, the Intail is barred from the Proclamations made, 


1 * 


As Tenant in Tail may convey his whole Eſtate by the Fine, ſo may he Plow. 430. 
carve any Leſſer Eſtate out of it, which ſhall likewiſe bind the Iſſue after Bro. Tit. 
his Death; as if there be H. Tenant for Life, Remainder to B. in Tail, Fines 106. 


and F. agrees to make a Leaſe for Years to J. S. upon Writ of Covenant 
brought by B. againſt F. S. he may Levy a Fine come ceo, c. to B. and 
B, may Render the Land to J. S. for the Term agreed on, with Reſerva- 
tion of a Rent; and this Leaſe ſhall continue in Force againſt the Iſſue, 
becauſe when F. S. conveys by the Fine, though he really has no Right, 
the Tenant in Tail and his Iſſue are eſtopped to ſay otherwiſe than that he 
took a Fee-fimple ; and conſequently it appearing by the Fine that he was 

Tenant in Fee-fimple, he has thence a Power to make a Leaſe to bind his 
Iſſue. 


But if there be Tenant for Life, the Remainder in Tail, and the Tenant Andr. &:. 
for Life, levies a Fine come c-0, Sc. to the Tenant in Tail, who grants and 3 Co, 99 


renders a Rent-Charge out of the Land to the Conuſor, this Fine ſhall not 
bind the Iſſue, becauſe the Rent was newly created by "Tenant in Tail, and 
not entailed to him or any of his Anceſtors ; and the Intail of the Land 
continuing, no Incumbrance of the Donee can affect the Land any longer 

than his Life. | Os 1 b M | 


If there be 4. Tenant in Tail, the Remainder to B. in Tail, the Re- 10 Co. 96. 
verſion to the right Heirs of the Fenant in Tail, and the Tenant in Tail <a N 
bargains and ſells the Lands to J. S. and his Heirs, and then levies a Fine Bult 
to him, this is a Bar to the Iſſue in Tail, but no Diſplacing or Diſconti- f. C. 


nuance of the Remainder in Tail, becauſe the Bargain and Sale conveyed no 
more than what the Tenant in Tail could lawfully grant, which was a de- 
ſcendible Eſtate during his own Life, and no Eftate of Freehold paſſed by the 
Fine, that being before conveyed by the Bargain and Sale ; but yet the Fine 


| had this Effect, though ſubſequent to the Bargain and Sale, to convey the 


whole Eſtate-tail to the Bargainee, who before had but a deſcendible Eſtate 
during the Life of Tenant in Tail ; becaufe wherever a Fine is levied to' a 
Perſon to whom the Lands were entailed, and whom the Iſſue muſt mention 
in bis Formedon, ſuch Fine cuts off the Intail, and bars the Iſſue. | 


| If Tenant in Tail of a Rent-charge, iſſuing out of a Manor, levies a Cro. Jac. 
Fine of the Manor, this, by the Opinion of Hobart and Harvey, is a Bar 699. 


of 5 Rent, becauſe the Fine being levied of the Land incluſively gives 
the Rent. 1 f | 1 5 15 p 


the Ilſue, till the Intail thereof be barred by a Fine. 


levied of the Rent, Which being the Thing intailed, and not the Land, ſhould, it ſeems, deſcend.zo 


That the Eſtate · tail is preſerved to the Iſſue in Tail, notwithſtanding any = 
Fine levied by the Tenant in Tail, when the Reverſion is in the Crown, 
and the Eſtate of the Proviſion of the King, by 34 © 35 H. 8. c. 20. vide 
poſt, 550. Vide Title Recoveri aer. 1355 ee" 


: i 
8 * 
FI 3 4 
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page 532 * (F) Df the Operation of a Fine i in barring Strangerg, 
| dz thoſe who Have but an uncertain Intereſt, as a Term 
For Pearz, oz barelp an equitable Intereſt. 


3Co. 87. IF Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine, the Di 
= 75 Eliz. I ſeiſee has five Years to make his Claim by the firſt Saving, becauſe he 
£9 2 is the firſt who has a Right at the Time of the Fine levied; and if he om 
o. Lit. 3 7 . TD . = * 7 - , . 1 Yy | 4 5 

Though the · to make his Claim in that Time, the Iſſue is bound for ever. | 

Statutes of ws (915 £513 e e WP: ; 5 . 5 5 3 : , . 8 ES BZ 

4 H. 7. c 24. and 32 H. 8. c. 36. have made the Operation of Fines ſtronger. againſt Parties and 
Privies than they were at Common Law, for by, them the Iſſue in Tail is bound, though not thu 
in Remainder or Reverſion; yet have they eularged the 3 that Strangers had at Comma 
Law to avoid them, for upon theſe Statutes they have five Years from the Fine to make ther 
Claim, where they have a preſent Right at the Time of the Fine levied ; and where it accrues after 
the Fine, they have five Years from the Time of ſuch Accruer ; whereas by the Common Lay in 
both theſe Caſes a Stranger had only a Year from the Entry of the Silver, at which Time the La 


Dyer 3. II Tenant in Tail bargains and ſells his Lands, or diſcontinues the Tal, 
2 bt b. the Bargainec or Diſcontinuee levies a Fine, though five Years paſs in th 
896. Life of the Tenant in Tail, yet the Iſſue ſhall. have five Years after bi 
Death to avoid the Fine; for his Father having given all his Right by the 
Gale, could not claim any Right againſt his own Gift; the Iſſue therefor 
is helped by the ſecond Saving, becauſe he is the firſt to whom the Right 
 ......__acerued after the Fine levied... i MF TW SET 
Plow. 373. If a Mortgagee be diſſeiſed, and five e after the Proclamations 
the Mortgagee is hereby barred ;: but if the Mortgagor pays or renden li 
Money, he has five Years to proſecute his Right by the ſecond Saving in the 
AR, becauſe his Title did not accrue till the Payment of the Money. 
I an Infant Diſſeiſor be diſſeiſed, or makes a Feoffment, and the 
Feoffee or Diſſeiſor levies a Fine, and five Years paſs, the firſt Diſſeiſe 
is barred of his Right by the firſt Saving in the Act, becauſe he has i 
preſent Right, which he ought to purſue immediately by Action or Entry; 
but the Infant ſhall have five Years from his full Age to avoid the Fine, 
_ becauſe no Laches are to be imputed to him but from the Time he arm 
424̃᷑̃ m his fall Age. d TE ig Yoo th, 
| Plow. 356. . A. ſeiſed of Blacl- acre in Fee, is diſſeiſed by B. who levies a Fine with 
to 372. Proclamations of the ſaid Acre during the Life of A. three Years after the 
2 ver. Fine levied A. dies, and his Right deſcends to C. his Grandſon, as his Her 
3 who at the Time of the Deſcent of ſuch Right was an Infant; and the 
"Queſtion was, Whether A. and C. having ſuffered five Years after the Fine 
levied to paſs during his Anceſtor's Life and his Minority, without making 
any Claim, ſhould * barred, or ſhould have other five Years upon tus 
Arrival at full Age to make his claim in; and it was adjudged, that 
he ſhould not, but that he was barred, and that by virtue of the ff 
Saving in the 4 H. 7. c. 24. which ſaves to every Perfon and their Hein, 
other than Parties to the Fine, ſuch Right, Claim and Intereſt as they hart 
in Lands and Tenements whereof a Fine is levied, ſo that they purlve 
_ ſuch Right by way of Action or lawful Entry within five Years. Nov 
A. having a Right to Black-acre at the Time the Fine was levied, con, 
ſequently he and his Heirs muſt be comprehended in this Na but 
then they cannot take the Benefit of ſuch Comprehenſion un they 
purſue the Method, and the Time preſcribed and limited in the fad 
Saving, which they apparently neglected to do, fince neither A. nor lus 


Gra 


— 
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Grandſon made any Claim or Entry, or brought any Action for Reco - wn 
very of their Right within the five Years, and therefore ſuch Right muſt *Page533 . 


* 


Th be barred and extinguiſhed ; and C. in this Caſe ſhall have no Privilege of 


Infancy, becauſe the Statute intends that only in Caſes where the Right 
£ri attached in the Infant and therefore ſhall have five Years after his In- 
fancy to make his Claim; but here the Right was firſt in 4. at the Time 
of the Fine, and the Statute allows but five Years to purſue the Right from 
the Time it accrues, which was not done in this Caſe. | 55 | 
But if 4. be Tenant in Tail, the Remainder to B. in Fee, and 4. levies Dyer 133. 
a Fine with Proclamations, and then B. dies, his Heir within Age, and 
then A. dies without Iſſue, and five Years paſs without any Action brought 


by the Heir, yet he-ſhall either, during his Minority, recover the Land 
mma notwithſtanding the five Years lapſed, becauſe the Right firſt accrued to 
ther him, B. having no Right to the Land by the Remainder, till the Eſtate- 
oY tail was ſpent, which did not happen in his Life; or the Heir of B. may 

1 


defer making his Claim till he comes of Age, and then by the expreſs 
Words of the Act he ſhall have ſive Vears to recover his Right. 


and makes a Feoffment, and levies a Fine, and tive Years paſs without Cro.Jac.60 
a 


has 1 any Claim, B. is barred of his Intereſt ; for by the general Clauſe the Fine 9 Co. 10%. 
try concludes all Privies and Strangers, and the firſt Saving includes the Leſſee 3 Com. 


« of the Word [ntereft, which a Term for Years may properly be Dig. 356. 

called. Sd 
But if B. who had the future Intereſt, had died before the Determination Leon. 99. 

of the lirlt Leaſe, and upon the Expiration thereof the Leſſee had entered Leon. 1572. 


and levied a Fine; and after the five Years Adminiſtration was granted, 78 | 


Heir the Adminiſtrator ſhould be allowed five Years to make his Claim, for none 3 5 

d the had a Right or Title of Entry before, and it accrued to him by the Admi- Touch. 22. 

Fioe ultration after the Fine, and conſequently he ſhall be allowed five Years Cruiſe on 

aking irom the Accruer of his Right; but in the former Caſe the Leſſce had a Fines 193, 

n hv Right of Entiy at the Time of the Fine levied, and therefore could have a e | 
that but tive Years from that Time; but if the Leſſor enters upon the firſt Leſſee, + 42. "ru 

e firſt and levics a Fine, the ſecond Leſſee ſhall have five Years after the firſt Leaſe | 

Hein, ls deter mined, becauſe his Right then Grit accrued. | 

have As if a Man ſettles Land by Fine to the Uſe of himſelf for life, with a Hard. 410, 

urſue Clauſe in the Deed of Ules to this Effect; that if he ſhould make a Join- 413, 415. 
Nov ture to his Wife, and a Leaſe for thirty-one Years to commence after his Z,˖ẽ˖¾sꝑ 
col Death, then the Conuſees ſhould ftand ſeiſed to ſuch Uſes, he made a r . 

„ but Leaſe accordingly, and then he and his Wife levied a Fine, the Leaſe is | 
they not barred, though five Years ſhould paſs without Entry or Claim, be- 

e ſaid cauſe he having but a future Intereſt was not diſplaced or deveſted by the 

xr bs Five; conſequently an Entry were fruitleſs to preſerve that which was not 

rand 


touched by the Fine; beſides, this being an Inieraſſe Termini, the Leſſec had 
0 Right till after the Death of the Fedor, conſequently muſt have five 
ea from the Aceruer of his Rig ht to preſerve it. 

| Pp 3 A Co- 
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*Page5 34 *A Copyholder may be barred. by a Fine and Nonclaim, becauſe 8 
9 Co.105.a. an Intereſt within the Statute; ſo Exccutors, that have Land till Debts 
Margaret and Legacies are paid, may be barred by a Fine and. five Years Non- 


oy claim, becauſe they likewiſe have an Intereſt within the Words of the 


5 Co. 124. Statute. Es | 2 
But it has 1 E | 5 e 
been ruled in Chancery, that where A. deviſes Lands to B. in Tail, Remainder to C. in Tail, ſub. 


ze to the Payment of Legacies; and C. levies a Fine, and five Years paſs without any Claim, 


that the Legacies are not barred by the Fine; for C. having no Title but under the Will, the Pur. 

chaſer muſt be preſumed to have Notice thereof, and of the Legacies thereby bequeathed. 2 Vern. 

2 Inſt. 517. If there be Tenant by Elegit, Statute Merchant or Staple, and a Fine 
Li dae dae, be levied of thoſe Lands, and five Vears paſs without any Claim, they are 
3 18 go bound by the Fine, becauſe they have each of them an Intereſt within the 

; Inquiſition Words and Intention of the Statutes, and thereby ſhall be bound if they 
upon an do not purſue their Rights within five Years. | nf | 
El:git be | N . | | 
and and then a Fine be levied of the Lands, and five Years paſs without any Claim, the Intereſt 
of the Tenant is barred, becauſe, after the Inquiſition found, the Party before Entry has the Poſſe. 
fion, and may have an EjeQment or Treſpaſs, and therefore their Intereſt may be diſplaced, and 
conſequently their Right barred. Mod. 217. Ognel ver. Lord Arlington. Gilb. Eq. Rep. 1, 108. 
11 Mod. 103, 210, pl. 1. 12 Mod. 32. 2 Vern. 189, 368, 662. Eq. Caſ. Abr. 256. Will, Rep 
1 30. pl. 34, 520. 2 Will. Rep. 127. pl. 26. 146, pl. 32. 3 Will. Rep. 310, 372. A naked Power 
has been held not to be barred by a Fine, becauſe. ſome Eſtate muſt be deveſted or gained by Wrong 
to make a Fine operate. Willis ver. Sberrat, 24 Feb. 1739, in Chancery. SIO 


Mod. 217. But if a Man have a Judgment for a Debt at Common Law, and the 
Soifa Man Debtor before the Land be extended aliens by Fine, and five Years 

| nl Hoc paſs, the Plaintiff may ſtill have a Scire facias and an Elegit; ſo it is of a 

Chancery Conuſee of a Statute before Execution ſued ; for though the Judgment and 
to charge Execution be Incumbrances that are chargeable upon the Eſtate, yet before 
Lands, and Execution ſued, the Conuſee, &c. has no Right to the Land, for his Re- 
the Tenant Jeafe of all his Right to the Land will not hinder him from ſuing out Exc- 
2 after cution, and confequently they cannot be barred by a Fine, unleſs they 
the Decree, omit to make their Claim in five Years after the Extent, for then theu 
aliens by Right firſt acerues. | e NE | | 
Fine, and | | ; 85 | 5 | 
five Years paſs, yet the Plaintiff may have Execution, becauſe till the Decree he executed he has no 
Right to the Land, and therefore is not obliged to make any Entry or Claim to preſerve it till his 
Title acctues, Chan. Caſes 268. and ſee the above Authorities. 


9 Co. 105. If Leſſee for Years be ouſted, and he in Reverfion diſſeiſed, and the 
But if Le- Diſſeifor levies a Fine, this and five Years Nonclaim fhall bar both, be- 


be didit, cauſe the Leſſee for Years may have his Ejectment, and the Leſſor li; 
the Rever- Aﬀife .. | i 

ſtoner ſhall : rg | 26-4 

have five Years after the Death of the particular Tenant, becauſe he can have no Action to recove 


the Freehold, 9 Co. 105. b. Co Lit. 250. Plow. 374. | 


Vent. 241. If Leſſee for Life or Years makes a Feoffment and levies a Fine, and five 
3 Keb. 37. Years paſs without Entry or Claim by the Reverſioner, and then the Leſſee 
1 210. Jies, the Reverfioner has five Years to preſerve his Right, becauſe he has 
| 1 two different Rights in this Caſe upon the Feoffment and Fine; one im- 
Cro. Eliz. mediately accrues by the Act of the Leſſee in committing the Forfeiture ; 
254. the other upon the Death of the Leſſee or Expiration of the Term, and 
2 co. 78. therefore ſhall not forfeit the laſt by omitting to take Advantage of the firſt; 

-= Car. whereſore if the Reverſioner omits to enter upon the Breach of the Con- 
But if Te- | | dition 
nant in Tail 


/ 


dies without Iſſue, and five Years paſs without any Entry or Claim, the Remainder man is 4 
decauſe upon the Death of Tenant in Tail without iſſue his Title commenced, and ſhall be allow 
dut five Years from thence to preſerve it. Cro, Car. 156. Salvia ver. Clerk. | 


makes a Leaſe for Life, and ſo diſcontinues the Tail, and then levies a Fine with Proclamat ons, 2d 


VERS 


3 ay? SRASS 


becauſe if that were allowed, the Statutes of 1 Elia. c. 19. & 13 Eli. 
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dition in Law, yet his old Right, which accrues upon the Death of the 
Leſſee, or Expiration of the Term, {till continaiogs is ſaved by the Sta- 
tute which preſerves future Rights, as well as thoſe in preſents. 


* If there be Tenant for Life, the Remainder to. B. in Tail, and the Page 5335 : 


Leſſee levies a Fine, B. being out of the Realm; if B. dies beyond Sea, 2 Inſt. $19, 
the Iſſue in Tail is at large to avoid the Fine when he pleaſes, for that wth 
Clauſe of the 4 H. 7. c. 24. which gives Perfons out of the Realm, In- 9 80 
fants, Ec. and their Heirs, five. Vears after their Impediments removed, to + 
purſue their Right, cannot be extended to this Caſe, becauſe B. being b 
dead, cannot return into the Realm to make his Claim, and the Clauſe 
limits five Years to him and his Heirs after his Return, which now is be- 3 
come impoſſible. 1 | VVT | 

A Copyholder of a Dean and Chapter levied a Fine with Proclamations, Vent. 377. 
and five Years paſſed without any Claim by him that was Dean at the Horvtert 


Time of the Fine, yet the ſucceeding Dean was not bound by the F ine Serbs 


c. 10. would be of little Uſe to reſtrain Alienations; ſor then by Combi. 
nation between the Dean and Tenant all I,ands belonging to the Chapter 
might be aliened. 2 . 5 E 
If Leſſee for Years aſſigns his Term in Truſt for himſelf, and afterwards Cro. Car. 


5 


purchaſes the Inheritance and occupies the Land, and then levies a Fine, 12 . 
and five Years paſs without Claim by the Aſſignee, the Term is loft, for po pan ver, 
neither the Ceſtui gue Truſt, nor the Termor, have any Remedy; not the 
C:flui que Truſt, becauſe he by the Fine hath acknowledged the Land to be 
the Right and Inheritance of the Conuſee ; and it were unreaſonable to 
allow him any Pretenſions after ſo ſolemn a Confeſſion to the contrary ; nor 
the Termor, becauſe he having a Right at the Time of the Fine levied, 
and omitting to make his Claim within five Years, is barred by the express 
Words of the Statute ; ſo it is if Tenant in Fee-ſimple makes a Leaſe for I ev. 250. 
100 Years to attend the Inheritance in Truſt for himſelf, and ſtill continues Fr.emenand 
in Poſſeſſion, and makes a Leaſe for fifty Years, and levies a Fine ſur Co- Herne. 
nuſance de Droit to confirm jt, and five Years paſs without any Claim by the ee 418. 
lirſt Leſſee, his Intereſt is barred by the Fine; for the ſecond Leaſe and the — 08 
Fine deveſted the firſt Term out of the Leſſee, and conſequently, if there be 3, 65. * 
no Claim by him in five Years, his Intereſt muſt be bcc | 

But if a Man purchaſes the Fee-ſimple of Black-acre, of which there is Sid. 460. 
a long Leaſe in Being, and the Conveyance is made hy Fine, and the Pur- Vent. 82. 
chaſer to protect the Inheritance, has an Aſſignment of the Term in Truſt Lev. 272, 
for himſelf, though the Termor makes no Claim in five Years, yet the 
Term continues; becauſe the Statute of Fines being made for the Security 
of Purchaſers ; they would weaken their Intereſt, if Fives deſtroyed ſuch 
Leaſes againſt the Intention of all Parties, | al . 5 

Thus if a Man mortgages his Land, and, as is uſual, ſtill continues in Sid. 460, 
Poſſeſſion, and levies a Fine, and five Years paſs, yet the Mortgagee is not Vent, 82, 
barred ; for though the Mortgagee be in Reality out of Poſſeſſion, yet Lev, 273. 
when that is done by the Conſent of both Parties, and the Nature of the So if the 
Contract requires it ſhould be ſo while the Intercfl is paid, it is againſt the j, in 5, SN 
original Deſign of the Contract, that any Act of the Mortgagor except ſion, and 
he Payment of the Money, ſhould deprive the Mortgagee df his Security, levies a 
and is no leſs than a Fraud, which the FE will not couytenance. 5 = = ; 
Years paſs, yet upon Payment of the Money, the Mortgagor may enter, 1 Vern, 132. and there 
laid to be a new Way of forecloſing the Equity of Redemption; hut wide 2 Vern, 189, —— [A Fine 
aud Nonclaim allowed to be a good Bar to an Equity of Redemption. } £5: Hat: a 3 


Thys it has been adjudged, where a Man was Leſſce for Years of one Part 3 Co. 77. 
a Manor, and Tenant at Will of another, rendering Rent, and the Leſſee #ormer's 
makes a Leaſe for Life, and then levies a Fine to the Tenant for Life, mr LAY 
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FINES Au D RECOVERIES. 
ſtill continues in Poſſeſſion and pays the Rent; this Fine ſhall not bar the 
 Leffor, becauſe this is viſibly a Fraud and Trick in the firſt Leſſee, which 
he ſhall reap no Benefit by, and the Leſſor had no Reaſon to make hi 
"x Claim while the Rent was duly paid him. 
*Page536 lt is agreed on all Hands, that a Fine and Nonclaim will bar a Tru, 
Chan. Caſes becauſe the Ceſtui gue Truft has an equitable Intereſt, and therefore ougli 
1 50 to purſue it by proper Remedies to ſecure it; yet this muſt be underſtood 
Caſes 24). With theſe following Reſtriftions. = 1 Ly 
But for this 1. Where the Purchaſer has Notice of the Truſt, though the Truſtee 
vide Vern. conveys to him by Fine, and five Years paſs without any Claim by the 
149. Ceftui que Truft, yet the Truſt is not barred, becauſe where the Purchaſe 
has Notice, he ſees the Title of the Vendor, and what Power he has to con- 
vey ; and therefore, when he takes the Land from him, ſhall be preſume 
to hold it in the ſame Plight, and that the Vendor could not make him: 
better Title than he had in himſelf ; and when the Purchaſer takes it upon 
theſe Terms, the Truſt is undiſturbed, and Ceſtui que Truſt's Intereſt as 
rie. Lo 
2 Chan. 2. Though the Truſtee ſhould-convey by Fine to a Purchaſer, who hal 
Caſes. no Notice, and thereby and five Years Nonclaim the 8 que Truft ſhouli 
124-5-6. be barred, yet if the Purchaſer ſhould reconvey to the Truſtee, the Bar fron 
Smith. the Reconveyance ceaſes, and the Truſt as to him revives again; for he that 


Vern. 60. Was originally inveſted with a Truſt ſhall never be allowed to plead hi 


S. C. own tortious Act in his own Juſtification, for that were to allow a Man to 
| plead his Crime in his own Defence, and Excuſe of his Treachery. 
2Vern.368. © If Lands are deviſed to Truſtees till Debts paid, and then to an Infant 
2 ver. and his Heirs, and J. S. a Stranger, enters on the Lands and levies a Pine, 
* and five Years and Nonclaim paſs, and the Infant, when of Age, bring 
an Ejectment, but is barred, becauſe the Truſtees ought to have entered; 
yet Equity will relieve, and not fuffer an Infant to be barred by the Lachs 
of his Truſtees, nor to be barred of a 'Trult Eſtate during his Infancy, 
and the Infant · in this Caſe ſhall recover the meſne Profits. -- 


(G) Ot the Remedics given to Strangers by Claim and 
 Entrp foc the Preſervation of their Rights. 


IF a Man has only a Right of Action, and his Entry be taken away, 

. there a Claim or actual Entry on the Land will not preſerve his Right, 

or avoid the Fine; becauſe though he has a Right to the Land, yet lincs 

he bas not purſued it in the Manner the Law has preſcribed, it is as inf 

- © feQualas if he had been quiet. „„ — 
Moor 40. A Man that has a Right of Entry may empower another to enter for 
him, and ſuch Entry is ſufficient to avoid a Fine; for what another doc 
by my Command or Direction, is looked upon to be my own AR. ; 

Poph. 108. But where a Man enters in my Name, and without my Direction; thv 
Pollard ver. does not avoid the Fine, or preſerve any Right, becauſe the Statute preſerve 
Co. Ii. my Right only in caſe I purſue it by Entry, Ge. in ſive Years; but what 3 
4 46. Stranger does in my Name, without my Direction, is not my Act, and con- 
ſegquently cannot avoid the Fine; yet in this Caſe, if a Stranger enters with 

out my Direction, and I agree to and approve of the Entry within fir 
Years, this is ſulficient to avoid the Five, becauſe my ſubſequent Aﬀent a 


* 2 


FINES ano RECOVERIES, 
Approbation is equivalent to a precedent Command, and therefore the AQ 


be P 'het be my Direction is my own: 7 = 
ch : 1 7er Lie levies a Fine Kr cro, &c. and he in Reverſion, five Mod. 10 
by Years after his Death brought his Ejectment, and a Stranger by his Direc- pros Kanes 
„don delzvered = Declaration in EjeGment to the Tenaut in Polleſlion ; vet Phillie, 
i this ras adjudged, no Faney' to grae te Oe." .".*1 4 5 55-145 
„ / %% Vent. 43. 


If an Adiion be brought to recover Lands of which a Fine was levied, Page 33 

and the Demandant diſcontinues, this is no Claim to avoid the Fine, be- Dali on 

a a fe the Diſcontinuance ſhews no Intent of the Demandant to preſerve his Hm 
he | Ty 5 Ne 


By the 4 U 5 Man: c. 16. the Ac for the Amendawst of the Law, it is 1 4 


00- , 
med declared that no Claim or Entry, to be of or upon any Lands, ſhall be of 


W's any Force or Effect to avoid any Fine levied, or to be levied, with Procla- 
po mations, unleſs upon ſuch Entry or Claim an Action ſhall be commenced 
{ 0 within one Year next after the making ſuch/Entry or Claim, and proſecuted 

with Effect. „ i 
had Þ 
ould | 
from — | 
that Og, 85 ; 7 | 
(H) Of erroneous Fines, and the Panner of Reverſing 


| them, | 
| N D here in the firſt Place it is to be obſerved, that no Perſon can Rol. Abr. 


bs 4.746 


an bring a Writ of Error to reverſe a Fine, or any Judgment, that 247. 
red; is not intitled to the Land, Ac. of which the Fine was levied; for the Dyer 90. 

aches Courts of Law will not turn out the preſent Tenant, unleſs the Demandant 1 8 
nc), can make out a clear Title, Poſſeſſion always carrying with it the Preſump- ſettles Land 


tion of a good Title till the right Owner appears; beſides where the Plain- to the Uſe © 
tiff in the Writ of Error cannot make out a Title, he can receive no Da- of himſelf 
mage by the Fine, which the Writ of Error always ſuppoſes ta be done, and the 


though it ſhould be erroneous; and therefore it is no leſs than trifling with Oy of 


— the Courts of Juſtice to ſeek Relief when he cannot make it appear he has the Re- | (i 
received any Injury. . | A maiader 
75 | 2 to his own 
right Heirs, 


and dies, leaving Ifſue only a Daughter, who levies a Fine and dies without Iſſue ; and J. S. brings 
2 Writ of Error as Couſin and Collateral Heir of the Daughter, yet he ihall not reverſe the Fine; 
for there could no Right deſcend to him from the Daughter, becauſe ſhe had but an Eſtate-tail, . 
which determined by her Death without Iſſue; and it does not appear. that the Remainder was in 
the Daughter as right Heir. Dyer 89. Cro. Eliz. 469. 8. C. 3 Lev. 36.8. C. cited. So if Te- 
nant in Tail Female levies a Fine, which happens to be erroneous, and dies, leaving a Daughter 
and a Son, the Daughter ſhall have the Writ of Error, and not the Son, becauſe ſhe is to enjoy the 
Land. Rol. Abr. 744. Dy. 90. a. Soif a Man relcaſcs all his Right, or makes a Feoffment of 
all the Lands, of which an erroneous Fine was levied, he ſhall have no Writ of Error; but if the 
Releaſe or Feoffment were only of Part, he may bring a Writ of Error to reverſe the Fine, as to the 
Nell. Cro, Eliz. 469. Rol. Abr. 788. Moor 413. Jon. 352. Moor 366. 1 


But if there be ſeveral Parties to an erroneous Fine, they ſhall all join Rol, Abr. 


; this BY the Panty that js to enjoy the Land, though they themſelyes can have 747, „, 
ſerves othing. | 1 1 * 4 | 
phat 3 575 „FFC 4 ag Fo e 2062 -- ben 
d co. . Conformity ; but there frems to be ſomething of Juſtice in the PraQice, that they who joined in 
; with- * Fine, and thereby contributed to an illegal Diſpoſition (for ſuch is an erroneous Fine) of what 
in fire ther Man had a Right to, ſhould. be inſtrumental and afliſtant to the Recovery of it. 2 


Anot her | Rule to be-obſerv rved is, that nothing can be aſſigned for 1 Er- Rol. Abr. : 
or that contradicts the Record; for the Records of the Court of Nude N 
J i 0 3 . 2 8 . : ; b ing 1 8 


41 
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belts Things of the greateſt Credit, cannot be queſtioned but by. late 
of equal Notoriety with themſelves ; wherefore though the Matter aſſignel 
for Error ſhould be proved by Witneſſes of the beſt Credit, yet the Judge 
; not admit of it. 

Dyer 89. And hence it is, that, in a Writ of Error to nk; 2 Fi ine, the Plaintif 

Ro'. A 5 cannot aſſign that the Conuſor died before the Tefte of the Dedimus * 


2 E Eliz, tum, becauſe that contradicts the Record of the Conuſance taken 


» 


Commiſſioners, which evidently ſhews that the Conuſor was then alin, be. 

- cauſe they took his Conuſance after they were armed with the Nn 

71 the Dedimus iſſued. 

. 538 * But the Plaintiff in Error may ſay, that er the Conuſance ben 

Rol. Abr, before the Certificate thereof returned, the Couuſor died ; | becauſe this s 

$57, + conſiſtent with the Record. 

Cro, Eliz. If a Conuſance upon a Fine be Sade i in Ga the plaintiff! in 8 5 

468. not aſſign for Error, that the Conuſor died before the Return of the Wri 
of Covenant, for that would directly contradict the Record, becauſe the 
Conuſance in Court is never made till the Writ of Covenant be returned, 
the Parties till then not being judicially before the Court. 

Rol. Abr, If the Conuſance be taken before Commiſſioners in Pais, the Phaintif 

757. cannot aſſign for Error, that the Conuſor died before the Return of the 

Cro. Iac. IT. Writ of Covenant, for the Dedimus may iſſue the Day after the Writ of 


5 5 ROE: Covenant, and may recite it as pending before the Return thereof. 


ke > "PRONE 462. 2 Jon, 181, cout. 


Yel, 33- A Conuſance of a Fine was 3 its R, M. one of the Juſtices of 
Arundellver. O. F. and after in the Proſecution of the Fine the Dedimus was directed to 
a Sir R. M. he being after the Conuſance made a Knight, who returned the 
757. Dedimus with his Name and Title, and this was aſſigned for Error, that the 
Gro. Jac. Perſon who took the Conuſance was not the ſame that was impowered to 
II, 12, take it; but it was not allowed, becauſe it contradicts the Record, which 
1 Wil. 43. is that the Dedimus was directed to Sir R. M. and that Sir R. M. wy virtue 


1 Term. 
5 33 thereof took the Conuſance. 


Cro; Els. If a Dedimus be awarded to two, and one only takes the Conuſance o 


240. the Fine, this may be aſſigned for Error; becauſe where one of the Com- 


Yel. 34. miſſioners only certifies the Conuſance, the Aſſignment does not contradit 
Stute gm the Record ; but in this Caſe, if the Fine had afterwards been drawn up a 
a Fine acknowledged i in Court, there the erroneous Conuſance taken upon 
the Dedimus ſhall not be aſſigned for Error, becauſe it ſhall be taken 2 
Fine acknowledged i in Court only, and no Averment of the Party ſhall be 
aA mitted to diſprove the "loa? i 
Co. Reads If one of my Name levies a Fine of my Land, 1 may avoid this Fine by 
ing OY ſhewing the Special Matter; as to ſay, that there are two of my Name, 
Cro. Flz. one of Sale and the other of Dale, and that he of Sale levied the Fine, and 
os. not I, who am of Dal; for this is conliſtent with the Record, becauſc | 
Caſe. Aa admit that one of my Name levied the Fine. 


866. 12 Co. 842 8. E. e order a Vacat to be enteredon the Roll or a Recos 
; veyance © of the e Eltgte. ; 335 


5 co. 3 No wins can War! a Writ of Error to rhe a Fine mY 2 any Eftate 
Tey's Caſe, by i it. 
2 Vent. 30. One Parrot married A. who had an Eſtate of Inheritance of a conſider 


h 
— YOu. 9 the wu My Age be EY on her to 921 a 22 res 


Caſe. 
Mod, 246. 8. C, inc, B. Vit I2 Co. 121. „ 's Caſe, Rol. Rep. 12146 8.0. 11 


Ca. 123. Mangfield's Cafe. 12 Co. 124. Harcomb and Carvell's Caſe. 2 Salk: 567. pl. x. nage 
114. Barnes's Notes, C. FP. 144. 2 Barncs 176, 10 Mod. N e 11 . 


pl. 7. 196. pl. 32, 370. pl. 1. 12 Mod. 444, Vern. 461. Eq. Ca 


Abr. 283. 3 Will. Rep, 
Pl c:. 208, 235, 14. Raym, 113. Caf, Temp. Talb, 414367, 


FINES an», RRCOVARIEK _ - 
iim of thoſe Lands, the Uſes whereof were declared to him and her and the 


gned Heirs of their two Bodies, Remainder to the Heirs of the Survivor; this Fine 
dges as taken in the Country by virtue of a Dedimus Poteſlatem to Sir Herbert 
Parrott, his Father, and an ignorant Carpenter; after which the Wife died 
intif without Iſſue, and now her Heir at Law prayed the Relief of the Court; ; 
teſta. upon Examination it did appear, that Sir Herbert did examine the Woman, \ 
the chether ſhe were willing to levy the Fine, and aſked her Huſband and her 8 
be. whether ſhe were of Age or not, and both anſwered that ſhe was; and now x 
iſſon ber Heir moved that this Fine might be ſet aſide, and a Fine inpoled upon . 
| the Commiſſioners for this undue Practice in taking a Fine of one under Age ; | 
and ut all the Court agreed they could not meddle with the Fine; but if the Wife 1 
is is nad been alive, and ſtill under Age, they might bring her in by Habeas Cor- i 
| f 


us, and inſpect her, and ſet aſide the Fine upon Motion; ſor perhaps the _ i 
* Huſband would not ſuffer the bringing or proceeding in a Writ of Er- Page 535 


"a , 
AA Pat 7 $a — ee * 
r rr 


Writ ror; and the Court were of Opinion, that it was the Duty of Commiſ- uf 
the foners to inform themſelves of the Party's Age, and that a voluntary Igno- N 
ned rance would not excuſe them; and that if a Commiſſioner to take a Vine do Y Mt 


execute it corruptly, he may be fined by the Court; for in relation to the 

Fine (which is the proper Buſineſs of the Court,) he is ſubject to the 

Cenſures of it, as Attornies, c. but here it did not appear, that Sir 1 85 

Herleri Parrott knew that ſhe was under Age, aud therefore the Court . 
would not fine him. 15 9 8 | | Rn” pes ; 

| Huſband and Wife, the Wife being but fixteen Years of Age, levied H:chinſoa's 

a Fine, which was taken by virtue of a Dedimut, and they being brought Caſe, 3 Lew 

into the Court of C. B. by Complaint of the Remainder-Man, a Vacat 36. 


n 
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dto was entered of the Fine guoad the Woman, and the Court directed the Re- 

I the mainder-Man to proſecute an Information againſt him who took the Caption 

t the of the Fine, 5 | 5 8 

4 to A. having inveigled his Wiſe to levy a Fine of her Land to him when ſhe Eq. Cat. 
id lay on her Death. ed, pretending, as was ſuggeſted, he was to have it only Abr. 258. 


for his Life; a Dedimus was ſent into the Country to take the Fine, and 22 


the Caption was taken the very Day ſhe died; and becauſe the Fine would 
not have ſtood, the Party being dead before the King's Silver was paid, the 
Writ of Covenant was raſed in the Teſte, and made to bear Date ten Days 
backward, and all the other Parts of the Fine were raſed likewiſe, and made 
tocorreſpond with it, and the King's Silver was paid, and fo all appeared on 
the Record to have been done before the Death of the Woman ; on a Bil 
brought in the Court of Chancery to have the Fine ſet afide, or to have a 
Reconveyance, it was held by the Court, that though Chancery has a Power 
to relieve as much againſt a Fine obtained by Fraud or Practice, as any 
other Kind of Conveyance, yet that ſuch Relief was not by decreeing a 


» by | Vacat of the Fine, but- by ordering a Reconveyance ; but for any Error iu ; 
_”_ the Fine, or Irregularity or ill Practice in 8 it was a h my 
and Matter properly cogniſable in that Court where the Fine was levied, and for Rol. Abr. 
ſe 1 which that Court may vacate the Fine; but there being Proof of Fraud or 282. 


Practice in this Caſe, the Bill was diſmiſſed. 4 _ s F. N. B. 2c. b. 
The Manger of reyerſing Fines, differs from the Method obſerved in re- 5 ak 
veuing other Judgments ; or in all other Caſes, where the Suit is adverſary, 15 N 
the Record itſelf is removed; but in caſe of a Pine the Tranſcript only is 753. 
removed; for where the Suit is adverſary, the Record itſelf is tranſmitted, Co. Read. 
that it may be a precedent in like Caſes ; but Fines are only a more folemy 12. 
Acknowledgment or Contract of the Parties; and therefore are uo Memori- 3 
als of the Law, and need only be affirmed or vacated; if the former, the Ne * 
Contract ſtands as it was; if the latter, the Juſtices of B. R. may (rnd for Writ uf Er- 
the Fine itſelf and reverſe it, or they may ſend a Writ to the Treaſurer aud ror cram > 
Chamberlain to take it off the File; beſides, ſhould the Record itſelf be re- vis lies 


moved and affirmed, it could not be ingroſſed for want of a Chirographer grape” 
- on 


in Fine an 
B. R. 
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BY. 1.8 
in B, R. and for this Reaſon Lord Cate f. „ 2 Fine ried i 
votdable by Writ of Error. gre 7 15 KART 
Leon. 115. IE there be Tenant for Life, Remainder to an Infant i in Fee, and 
317. tug join in a Fine, the Infant may bring a Writ of Error and reverſe the 
2 Sid- % Pine ap t6 himſelf, but it ſhall ſtand good as to the Tenant for Life; for the 


2 Jen. 183. Diſability of the Inſant ſhall not render che Contract of the Venant for | 


Life, ho was of full Age, ineffectual. 
Rol. Abr. If an Infant brings a Writ of Error to dee a Fins for his Nonage, md 
288. his Nonage, after FafoeRtion, i is recorded by the Court; but before vo 
| | Fine reverſed he levies another Fine to another, this ſecond Fine ſhall hinder 
him from reverſing the firſt, becauſe the ſehonl having intirely barred bim 
of any Right to the Land, muſt alſo 8 bim o f all Remedies which 
1 would reſtore him to the Land. + 
Bol. Abr. But if Tenant in Tail levies an erroneous Fine . Prodamgtion 
588. and then levies a ſecond Fine, ' which is alſo | erroneous, and dies; if the 
e * Iſſue in Tail brin "gs a Writ of Error to reverſe the firſt Fine, the 
Defendant may plead in Bar the ſecond ; for though there be Error in the 
ſecond, yet, till that appears judicially the the Court, it muſt be looked upon 
as a Fine duly levied, and ee, a Bar to the Plaintiff, becauſe while the 
ſ<cond ftands in Force he cannot have the Land; but if in this Caſe the 
Plaintiff brings a Writ of Error to reverſe the ſecond Fine, and the Defend- 
ant pleads in Bar the firft Fine, the Plaintiff may reply upon the firſt'Wri 
of Error, that the ſecond Fine was erroneous ; and upon the ſecond Writ, 
that the firſt Fine was erroneous, and fo be relieved againſt both; for here 
Ren: aha. the Examination of both (Fines comes judicially before the Court, and if 
Vent. 35 wo there appears any Error, the Court will ſet them aſide, and not ſuffer them 
2 Sid. 92, to ftand in the Wa ay of the Plaintiff's Right. R 
93. But in a Writ of Error to reverſe a Fine, the Defendant cannot plead the 
2 Jon. 181. ſame Fine, now endeavoured to be reverſed, and five Years, in Bar of the 
Cro. Jac. Writ of Error, no more than in a Writ of Error to reverſe an Outlawry can 


1 Rep. that Outlawry be pleaded i in Bar of the Writ of Error, 425 non valet e. 


. _ iſtius rei, a” 2225 1 5 

2 Bulſ. 244. 

2 Inſt. 518. | 

Cro. Car. If one that is Sheriff of a Clergy "RO a Fine, and ths Writ of Covenant 
415. is directed to the Coroner, this is no Error, but the proper rg ren being 
Rol. Abr. to prevent Partiality. 

797. A Writ of Covenant to levy a Fine ran thus, Prec* A. quod buen Can- 
Cro. Jac. dentionem de offo Meſſuag', duobus Toftis, decem gardinis, and the Dedimu 
"Ro Pot as purſ he Writ of Covenant, but the Prac, which 
ol abr. atem was purſuant to the Writ of Covenant, but , 
294, Was drawn up with the Concord, was de duobus Meſſuag* pro duobus Tofii ; 


but this was no Error, becauſe where the Concord was gr uo to the 


_  » Dedimus and the Writ of Covenant, the Præcipe, which ſeems to be but 2 
Copy of the Writ of Covenant on Paper, 1 is more than 1 is needful, and 
| | ' therefore no material Error. 

Cro. K If the Commiſſioners u 1 a Dedimus return thus, Exerutio i rus commiſ- 
77, 78. e patet in quodam Panello huic commiſſion” anne, where the uſual Form i 
Rol. Abr. in gquadam Schedula ; yet this is no Error to avoid the Fine, for whatever 
794. Return certifies the Conuſance to be duly taken by the Commiſſioner? is 
+ ſufficient ; and therefore, if the Commiſſioners certify the Conuſance under 
their Seals, without any Words, it is well enough ; ſo if the Return had 

been made thus, Executio patet in hac annexd. 
i 216, If a Fine be levied, but the Proclamations thereon are not duly or regu- 
ay larly made, the Writ of Error ſhall reverſe only the Proclamations ; for 
— where the Proclamations are not all of them, or not duly made, it is altoge- 
: _ + 938. ther the ſame as if they had never been made, and then the Fine remains 
None at Common Low to work R Diſcontinuance. ON The 
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FINES Au RECOVERIES. 


The Cont will det . ronerſe 2 Fins without», Siire Facts: returned Salk. 339. 
galt the Tertenants; for the Conulces are but nominal Perſons ; and l. 4 
though it was otherwiſe in the Precedent in Co. Ent. and Hern's Plead. 375, 

od the Law perhaps does not ſtrictly require it, yet the Courſe of the _ 
"Fines may be avoided where” they are / obtained by Fraud, Covin, or C Eis 
Piſceit, though there be no Error in the Proceſs ; and that may be done 477. 
either by Writ of Diſceit or Averment ſetting forth the Fraud or 


ons. | | 6 163 5 
ern? if a Fine be levied of Land in Ancient Demeſne, the Lord ſhall 
have a Writ of Diſceit againſt the Conuſor and the Tenant, and by that ee eg 
| | | . „ why Fines 
of Ancient Demeſne Land muſt be levied in the Lord's Court is, becauſe thoſe Lands were not origi- 
nally within the Juriſdiction of the Courts of #gfminfer ; and this Privilege the Tenants enjoy, not 
to be called from the Buſineſs of the Plough by any foreign Litigation; but for this vide'4 Edw. 3. 4. 
Keil, 43. Rol. Abr. 775. F. N. B. 98. a. Leon. 290. Cro. Eliz. 471. Bro. Tit. Fines 101. 
9 Hl. 7. 12. Salk. 339. pl. 5. | | . | 5 | 

* If a Fine be levied to ſecret: Uſes to deceive a Purchaſer, and the Co- *Page54r 
nuſee pleads the Fine in Bar, the Purchaſer may aver the Fraud in Avoid- 3 Co. 80. a. 
ance of the Fine, by 27 Eliz. cap. 4. and ſuch Averment is not contrary low. 49.b. 
to the Record, becauſe it admits the Fine, but ſets it alide for the Covin 
and Fraud in obtaining it. 5 8 Gs : 

So if a Fine be levied upon uſurious Contract, it may be avoided by , Co. 80. 
Averment, by 13 Elix. ys becauſe ſuch Fine being levied for Ends tie 
Law has vrohibited, the Law will not encourage any Evaſion out of the 
AQ, nor ſuffer ſuch uſurious Contracts to be ſupported by the- ſolemn Acta 
of the Courts of Juſtice againſt the Intention of the AQ, 


* 


Fines and Recoveries. 


R in a large Senſe is a Reftitution to à former Right by 2 lud. 73 
A ſolemn Judgment; and Judgments, whether obtained dan, ws 429. 
Defence made by the Tenant to the Writ, or whether pronounced upon dee Bur. 
his Default or feint Plea, had the ſame Efficacy and Force to bind the . 
Right of the Land in Qt this was the Notion: of the Common La r, 
and from hence Men took an Opportunity of making Uſe of the Deciſions 
of the Court to their own Advantage, and to the Prejudice of others, who! 
though in ſome Caſes Strangers to the Action, yet were intereſted in the 
Land for which it was brought. ol ori fan 
For whilſt theſe Recoveries were governed by the ſtrict Rules of the Vn Co. 
mon Law, particular 'Tenants, as Tenant in Dower, Courteſy, in Tail Lit, 104. 
cher Poſſibility of Iſſue extinct, and for: Life only; alſo thuſe who had Kel 109. 
ade Leaſes for Years, and thoſe whoſe Wives were intitled to Dower, 38 f. 
often took Advantage of them, and by ſelling. the Lands, and ſuffering F. N. B. 468, 
their Purchaſers to recover them, thereby defeated the Right - _ in Plow. 37. 
5 ; : emainger + 
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= FINES A RECOVERIES. 
Riemainder or Reverſion, er. which were Inconveniencies ſo preat reat, that i 


t As was thought neceſſary to provide againſt them by (a) poſitive Las. 
* FFT 
which makes Provifion for him in Reverſion, againſt the Recoveries ſuffered either by the Tenant 


Dower, by the Courteſy, or in Tail, after Poſſibility of Iſſue extinct, or for Life; and by c. 4 0 


this Statute, the Wife is ſecured as to her Dower; and the Statutes of Gloucefter, c. 11, and th 
7 H. 8. c. 4. and 21 H. 8. c. 15. have eſtabliſhed-the Right of Termors, and enabled them to talk 


uch Recoveries. Jide Doctor and Student 45. 


But there is no expreſs Proviſion made by any Statute to preſerve the 
Igntereſt of the Iſſue in Tail, or of him in Reverſion, againſt a Re 

fuffered by the Donee; yet it ſeems to have been for two hundred Len 

after the making of the Statute de donis, that they were protected by tha 

- Statute ; and therefore we find no expreſs Reſolution, where ſuch Recorey 

. was allowed to bar the Iſſue in Tail, or thoſe in Remainder or Reverſon 

till the Reigns of Ed. 4. and HF. 7. though in ſome Cafes the Donee in Tal 


| £6) Thus in was allowed to (b) charge the Intail, and even to (e) bar it. 


the Caſe f | 
Octavian Lombard, in the 44 Ed. 3. it was adjudged, that the Donee in Tail of the Gift 
Difſeiſor may grant a Rent-charge to the Diſſeiſee, in Conſideration of a Releaſe of all his Righ, 
and the Hue in Tail bound by the Grant. Rol. Abr. 342. Co. Lit. 343. 10 Co. 37. Ply 
436. (%) A lincal Warranty with Aſſets has been always allowed as a ſufficient Bar. 2 lil. 

35. Co. Lit. 374. 4 Leon. 132, 133. But the firſt Caſe we find in which it was attempted 

ar the Iſſue in Tall by @ Recovery, is Tallarum's Caſe, which vile 12 Ed. 4. f. 19. Pide Heil 


of Eſtater-tail. 


Page 342 When theſe Recoveries were eſtabliſhed as a common Conveyance, a 
Co. Lit. the beſt and ſecureſt Way of barring the Iſſue in Tail, and thoſe in Rer. 
356. 5 ſion or Remainder, the 'Venant for Life began to apply them once more u 
Vaugh. 5x. the Prejudice of thoſe who had the Inheritance; and though the forme 
: Statutes gave thoſe who had the Inheritance a Remedy, yet the Provifa 
made by them being tedious and expenſive, it was thought proper to make 
the 32 H. 8. c. 31. which declares 8 covinous Recoveries againſt the pu- 
ticular Tenants to be void in reſpect to him in Reverſion or Remainder; 
and though the Judges very reaſonably determined Recoveries againſt thi 
Act to be not only void, but a Forfeiture of the particular Eſtate, beau 
it was a Manner of Conveyance as much known at that Time as a Fine or 
Feoffment, and therefore by Parity of Reaſon ought to have the fame Efet 
and Operation; yet that Statute did not fully anſwer the End for which i 

was made. .6⁊⅛ Eg 3 5 
10Co.45.a, For if A. had been Tenant for Life, and made a Leafe for Years to þ. 
Co. Lit. and B. had made a Feaffment in Fee, if the Feoffee had ſuffered a Re 
362. covery, and vouched the Tenant for Life, this was no void Recovery 


within the Statute, becauſe 4. the Tenant for Life, was not ſeiſed at ie 


Time of the Recovery, for the Feoffment of the Termor was a Diſſeiſin b 

A. and him in Reverſion ; and the Statute makes Recoveries of Tenants 
for Life in Poſſeſſion only void againſt them to whom the Reverſiv 

Co. 15. Fel- Yet where Tenant for Life bargained and ſold bis Land in Fee by lo- 
bam's Caſe. denture inrolled, and the Bargainee ſuffered a Recovery, and vouched the 
my 123. Bargainor, this was'a void Recovery, and a (4) Forfeiture within the 
(% And it 32 H. 8-6. 31 for thongh/the Bargain and Sale was of the Inheritance, et 
has been t paſt only an Eſtate for Life of the Bargainor, which was the gieateſt Eu 
fnce held, he could lawfully 'paſs, and conſequently the Neverſioner was not diveſted; 
what if Te- and therefore the Bargainee being a legal Tenant for Life in Poſſeſſion, the 


pant for Recovery againſt him, though with a Voucher of the Bargainor, was 


Life bar. within that Act againſt him in/Reverſion, whoſe Reverſion was not t 


SOS $4 


covery by ß | WE ls | 
coming in as Vouchee, that though afterwards he ſhould reverſe that R:covery ar want of an Org 
val, that it is a Forfeiture of his Eſtate. Sid. 5. | : 


13 


But the former Defe& was cured by 14 Elz. c. 8. which declares all Re- 
veries (had by Agreement of the Parties or by Covin) againſt Tenant 
„Life, of any Lands wherevf he is ſo ſeiſed, or againſt any other with 
oocher over of him, to be void, as againſt the Reverſioners and their 


Theſe Statutes made no Proviſion for Reverſions or Remainders expec- 1000. 30. b. 
t on Eſtates-tail ; and therefore if there be [Tenant for Life, Remainder 45. Fer 

| Tail, Remainder in Fee, and the Tenant for Life ſuffers a Recovery, s Caſe. 
ad youches the Remainder-Man in Tail, who vouches the common Co.Lit.362. 
ouchee ; this is ſo far from being a void Recovery within thoſe Statutes, 5060 h 


by that bat the Re verſion in Fee is actually barred by it; for the intended Recom - Cro. Eliz: 
ecorery ence which the Remainder-Man in Tail is to have againſt the common 562. 

verſig ouchee, is to go in Succeſſion, as the Eftate-tail would have done; and af ee | 
in Tal cannot be a covinous Recovery within the Act, becauſe the Remainder- JT n. 


lan in Tail joined in it, who may at any Time ſuffer {uch a Recovery to — On 
leftroy the Remainder in Fee. e 35 ah | 570. 
Theſe common Recoveries were no ſooner allowed of by the Judges to 


t of th 64 
s Righ, er Eſtates-tail, but Men began to improve them into a common Way of 
+ onveyance, and to declare Uſes upon them, as upon Fines and Feoff- 
apted b nents. Hence it is, that the Statutes, which provide againſt any Alien- 
de Hel ions or Diſcontinuances of particular Tenants, provide at the ſame 


ime againſt their Recoveries; thus 11 H. 7. cap. 20. declares all Re- 
coveries, as well as other Diſcont inuances by Fine or Feoffment of Wo- page 543 


Re nen Tenants in Tail, of the Gift of their Huſbands, or their Anceſtors, to Doct. and 
gore th te void ; ſo a Recovery againſt Huſband and Wife of the Inheritance of the Stud. 54. 


ife, without any. Voucher, is declared to be void within 32 H. 8. cap. 3 
28, though the Statute ſays, ſuffered or done by the Huſband, for this, 3 Co. 4 
Wike a Feoffment by Baron and Feme, in Subſtance is the Act of the Baron 2 laſt. 343. 


puly, and fo within the Statute ; but a Common Recovery ſuffered by a 2 Rol. Abr. 


EC * 

nde Feme Covert, where her Huſband joins with her, is good to bar her and De, | 

& that her Heirs. f 7 | . | . | 180 Co. 43 
| + Recove- 

ecaul 5 or 5 nes end 

ine or good without the Surrender of the Leſſee for Life. 14 Geo. 2. c. 20.—Purchaſers in Poſſeſſion after 


twenty Years may give Evidence of a Recovery, by the Deed creating the Tenant to the recipe, 
Id. ſ. 4.—After twenty Years a Recovery ſhall be good, though the Deed be loſt, We, Id. ſ. .. 
A Decd. c. executed the ſame Term, ſhall be good to make a Tenan: to the Pracipe. Id. . 6. 
-— Statutes and Executions not avoided by feigned Recoveries. 21 H. 8. c. 15. . 4. . 


" Under this Head we vil conſider 


as (A) Who map ſuffcr a Recoverp. The 1 
nan (B) Of what Things a Recoverp map be fuffered, and 


by what Names. 544. „ e | 1 
(C) What Effates aud Jutereſfs map be barred by a com- 
mon Reroverp; and Herein of the ſingle and double 
Uoucher. 8435. | ; 
(D) Ok erroncous and void Recoveries, who map avoid 


* 


then, and bu what Pethod. 553. 


(A) Who 
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Bulf. 433. 7 HEN Recoveries were improved Tan a 8 Way of Coney | thou 
| _ Abr. ance, it was thought reaſonable that thoſe, whom the Law hu 115 
395. | 0 


LF 381 judged incapable 2 act for their own Intereſt, ſhould not be bound by the 
b. Judgment given in Recoveries, though it was the ſolemn Act of the Com: 
10 Co. 43. for where the Defendant gives way to the Judgment, it is as much ty 
Rol. Abr. voluntary Act and Conveyance, as if he had transferred the Land by Lien, 


731, Zan. or any other Act in pais ; and therefore if an Infant ſuffers a Recovery, he 80 
* 32» may reverſe it, as he may a Fine by Writ of Error during his Minority; whic 
TY 11. and this was formerly taken for Law, as well where the Infant appeared by able, 
2 Sand 94. Guardian, as by my tf or in Perſon ;' but now the Diſtinction turns d and 
Cro. Eliz. this Point, that if an Infant ſuffers a Recovery in Perſon it is erroncou, WAY Man 
477. and he may reverſe it by Writ of Error; but even in this Caſe the Writ o hie 
= oy 5 Error muſt be brought during his Minority, that his Infancy may be trie occu 
pkg by the Infpection | of the Court, for at his full Age it becomes obligatory 
SMod. 209. and unavoidable ; but, in Caſes of Neceflity, the Court has admitted the Note 
Mes 10 Co. Infant to appear by Guardian, and to ſuffer a Recovery or come in u oy 
43-& 2Rol. Vouchee; but this too is ſeldom allowed by the Court; and upon Emer In 
Abr. Wy gencies, when it tends to the Improvement of the Infant's Affairs, or when ad, b 
| „ Lands of equal Value have been ſettled on him ; and theſe Recoveries hat 
where J. S. been allowed and ſupported by the Judges, the Infant could not ſet then If 
being of the aſide or ſhake them; beſides, if ſuch Recoveries be to the Prejudice of th of th 
Age of Infant, he has Remedy for it againſt his Guardian, and may reimburk the! 
mneteen himſelf out of his Pocket, to whom the Law had committed the Care more 
Years, Ws . fie. 33 ü 1 | 3 tati 
Siſter who . 61 4 ; atio 
. e ee e LO, oy 
Remainder, and alſo his Heir, married one of his Footmen, and he petitioned the King for Leave this 
to ſuffer a Recovery, who referred it to the Judges of the Common Pleas, before whom ſeveral Pre- Part 
2 ſuffered by Infants on Privy Seals were produced; but. the Judges, obſerving that moſt d Part 
them were on the Petitions of their Fathers on their Sons Marriage, and an equal Recompence given, 
and that there was no ſuch Conſideration in this Caſe, refuſed ; but for this vide the above Aube ; 
'rities, and Vern. 46. Pal . mA 
| C DS 0 mer 
page 34 If an Infant ſuffers a Recovery, and appears by Attorney, it ſeems be i dh 
Sid. 321. may reverſe it after his full Age ee ru be diſcovered, whe- Core 
n ther he was within Age when the Recovery was ſuffered, becauſe it may be butt 
tried per puis, whether the Warrant of Attorney was made by him when en 
he was an Infant. ; 25 1 rin 
1333 A Recovery, as well as a Fine by a Feme Covert, is good to bar her; 105 
2 Rol. Abr. becauſe the Precipe in the Recovery anſwers the Writ of Covenant in the en 
393. Fine to bring her into Court, where the Examination of the Judges de- * 
ſtroys the Freſumption of Law, that this is done by the Coercion of ba U. 
Huſband, for then it is preſumed they would have refuſed her. 15 
VVV ; 6 5 8 Cruiſ 
(B) Df what Things a Recovery map be ſuffercd, an ]}Ml..:. 
j ; bp what Weang, Sets _ 
2 Inſt. 353. Ecoveries, being now ſettled as common Aſſurances to eſtabliſh Men er 
Poph. 22, N in their Purchaſes, are very much favoured by the Judges, and us ys 
x; "0 K ared to Judgments in other Real Actions or Adverſary Suits. * Gt 
Hence it is, 1 . jo % 
that though cco 


the Statute of Wefmin/er 2. C. J. ſays, 5 int niſi tria brevia originalia fur the Recovery 5 15 Fun 


3 


— 
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$0 if a Man be ſeiſed of a, reputed Manor, which really is no Manor, 2 Rol. Abr. 
and he ſuffers a common Recovery of this by the Name of a Manor, this 390% 6 
-. 2 good Recovery of the Lands which conſtituted the reputed Manor; 3 
43% : . 7 „„ 17 Foe ; : 1 ? 8 2 Rol. Rep. 
ſpeaking there is no Manor recovered, becauſe. the Law 65 


ports this, as all other Conveyances, AIG to the Intention of 2 Vent. 32. 
the Parties; for it would be ſevere to vacate this Conveyance, when the S. P. vide 
Purchaſer recovered them by the Aſſent of the Vendor under ſuch a Deuo- _ ym 
CCC Py OT} of Doltping rein BY 1 
55 | | | EE e ar oy Gu 

80 if Recovery be ſuffered of a Manor with its Appurtenances, Lands“ 
which have been reputed: Parcel of the Manor ſhall paſs ; for it is but equit- gid. 190. 
able, quod voluntas Domini volentis rem ſuam in alium transferre rata habeatur ; Lev. 27. 
and though the Recovery does not mention the Lands reputed. Parcel of the 2 Sort. 
Manor, but only the Manor itſelf, yet this was ſupplied by the Indenture x 5-304 4 
which was of the Manor, and all Lands reputed Parcel thereof, and though 88 
occupied together but two Years, Fj Thar and 

, ; : ä i An; 4 
Vet, that in all the Books which report this Caſe, it is ſaid, that as to Sir Moyle Finch's cal (which 
vid 6 Co. 63.) all the Judges of England gave their oy under their Hands, that the Lands in 
Reputation belonging to that, Manor, ſhould not paſs; but that Cole, after he was made Chief Juſtice, 
got it adjudged otherwiſe, and ſo it hath been held ever ſince; and well it was that it was fo adjudg- 
ed, becauſe many Settlements depend thereon, s ; 


If a Man having a third Part of a Manor ſuffers a Recovery of a Moiety Cro. Car. 
of the Manor, this is good to paſs his Intereſt in the third Part; for where 29» 112. 
the Words of a Conveyance (which a Recovery is agreed to * contain Fa 
more than the Grantor can convey, it would be an unreaſonable Interpre- Cowp. 379. 
tation to make this void and intirely uſeleſs, when they are ſufficient to 1 Term 
convey ſo much as he might lawfully paſs; ſo if the Recovery had been in Rep. 105. 
this Caſe, of the third Part of * the Manor, by the Name of the Moiety, *Page 545 
Part and Purparty of the Manor, this had been good for the whole third _ 
Part, and not only for a Motety of the third Part. | ns 

In Ejectment a Special Verdict was found, that there was a Pariſh of Rib- 2 Vent. 31, 
ton, and the Vill of Ribton, but the latter not of equal Extent with the for- Bf val; 
mer; and that 7. S. was ſeiſed of Land in Tail in the Pariſh, but not Oi ess 
in the Vill; and bargained and ſold the Land in the Pariſh of Ribton, with Caſe; _ 
Covenant to levy a Fiue, and ſuffer a Recovery to the Uſes in the Deed ; 3 Keb. 277. 
but the Fine and Recovery were only of the Lands in Ribton ; the Queſ- Mod. 250. 
| tion was, Whether this Recovery would ſerve for the ſaid Land in the Pa- 2 8 "_ 
riſh of Ribton ; and though it was objected, that where a Place was named 1 Keb. 771. 
in a Record, and no more ſaid, 'tis always intended a Vill; and conſe- But for this 
quently, that in this Caſe, the Fine and Recovery being of Lands in Rib- vi Hutt. 
en, ſhall paſs only the Lands in the Vill of Ribton ; and though it was 05, % 
further urged, that it was dangerous to extend the Recovery farther: than Gro © 449% 
the Words of the Record, becauſe the Deed declares the Intention of the 269, 276. 

| Wy | | 8 Parties 2 Rol. Abr. 


4 


| 20. 
Cruiſe on Fines, 125. Cowp. 725. Cro. Jac. 574, 120. Mod. 206. 2 Mod. 47. 8 Mod. 276. 
Vent. 143, 170. Mod. 78. 2 Keb. 802, 21, 848. Owen. 60. and 2 Mod. 236. Stock ver. Fox, 
which ſcems againſt this Caſe, but is reconcilcable with this Diverſity, that in thoſe Caſes there were 
Lands upon which the Fine might operate, viz. the Lands in the Vill of Street, without taking in 
the Pariſh of Street to carry the Lands in Walton, a Vill of that Pariſh; but here, if thoſe in the 
Pariſh ſhould not paſs, there was no other to paſs. "| FN : 


es 8 85 


— 2 * 1 


Jet a Writ of Entry in the Poff. has been admitted for an Advowſon in Gros, becauſe this being the 
"Tiginal Writ in theſe common Recoveries, which are ſuffered by the Conſent of Parties, the 
We have allowed Advowſons as well as Rents, and other incorporeal Inheritances, to paſs by 
Wh ies, quia conſenſus partium tollit errorem ; ſo it is of Commons in Groſs; and if this ſhould not 
A there would be no Method of barring the Remainder or Reverſions depending upon 
A. tail, which the Tenant iu Tail in every other Caſe has à Power over. 5 Co. 40. Dermer's 
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Parties to paſs | the Lands in the Pariſh, in 2s much. as by fuch Conſtrudion 
. no Man could tell what was conveyed by Fines and Recoveries, but mul 


for greater Certainty have Recourſe to a Pocket-Deed ; yet the Cour, i Þ 

+. + Fayour of Common Recoveries, extended this Recovery to the Lang; h th 

the Pariſh of Rib/on; and the rather in this Cafe, becauſe the Verdi * 

- © found, that he that ſuffered the Recovery had no Lands in the Vill, ag ut 

_..-, conſequently that the Recovery muſt be void, if not extended to the b 

Pariſn; and though Pariſhes are not ſo ancient as Vills, and there ay 

till lately were never inſerted in Writs, yet now they are, and the Ly 5 

takes Notice of them. „„ 5„%%ͤĩ 7‚Eb 

0 | | | ant 

- — — — — e ch 

(C) What Eſtates and Intereſts map be barred by ” 

tommon Recovery; and herein of the Single am n 

Double Uoucher, OE ONE 

Hob. 262. 1 Reſpect to Eſtates- tail and the Barring of them by Recovery, why of 

I is principally to be regarded is, that there muſt be a legal Tenant u wi 

the Precipe at the Time of the Writ purchaſed, or at the Return; { 80 

ſince Eſtates-tail are only barred on Account of the intended Recompenc Hl 

which is to follow the Deſcent of the Tail, where there happens to be m the 

© Tenant to the Præcipe, the Demandant can really recover nothing; a W 

conſequently the ſuppoſed Tenant can have no Recompence in Value agil Ml 

bis Vouchee, for that is only given againſt the Vouchee in Conſideration of | 

what the Tenant loft. CC V wh 

As if there be Tenant for Life, + the Remainder in Tail, the Remainde 15 

in Fee, and the Tenant for Life, with the Remainder in Tail, ſuffer : A 

., Recovery, with Voucher over, this ſhall not Bar the Remainder in Tal, ir 

5 no the Remainder in Fee, becauſe the Remainder-Man in Tail was nx 5 

Page 546 Tenant to the ala; 4 and conſequently could not have the intended 1 

2 Rol. Abr. Recompence, becauſe that was given in Lieu of the Eſtate recover, 1 

395. Which was no greater than the Eſtate for Life, he only being legal Tenn f hi, 

Dyer 25% to the , „ is FAS 
Cro. Ea. FFF . 

670. Moor 255, 256. But here we muſt obſerve a Difference between the Tenant in Tail and * 

Fee - ſimple; for if Tenant' in Fee- ſimple be diſſeiſed, and after a Diſſeiſin ſuffers a common Recon, Ret 

this is good by the Way of Eſtoppel againſt the Diſſeiſee, his Heirs and Aſſigns; for they ſhall ns the 

be admitted, againſt their own Act on Record, to vacate the Recovery; nor can the Recoveror hare Bod 

any Thing; becauſe the Tenant to the Pracipe was out of Poſſeſſion, and conſequently had nothung TD 

to loſe; but if in this Caſæ J. S. diſſeiſes the Diſſeiſor, the Recoveror may enter upon J. . becauk 1. 

the Recovery gave him a Right againſt all Perſons, but the firſt Diſſeiſor, his Heirs or Aſſigns, u '* 

therefore ſince J. F. did not claim from the firſt Difſeifor, he could not withſtand the Entry of te C. 

Recoveror ; but where 'Fenant in Tail ſuffers a Recovery, being out of Poſſeſſion, this is no Bar tt and 

Eſtoppel to the Iſſue, becauſe the Statute de dunis preſerves the Intail ſor the Iſſue againſt all A% d 9 

the Anceſtor, and a common Recovery is allowed to dock the Intail on Account of the intendel WG E. 
Recompence, which is wanting in this Cafe ; becauſe where the Tenant in Tail is not ſeiſed at tit f 

Time of the Recovery he can loſe nothing, and conſequently can have no Recompence over. C. 5 

Car. 388. Rol. Abr. 868. e ng 

+ Recoveries ſhall be good, without the Surrender of Leſſee ſor Life. 24. Geo. 2. c. 20- /* 8 Us: 

the Statute. 5 e CO pn er TY 1nro 

| aSalk. 568. In a Writ of Error to reverſe a common Recovery, the Tenant to the BR Mar 

2 * was made by a Fine, the Recovery was ſuffered, and the Fine u tire 

aud Evelin. re,. ed; yet it was held a good Recovery, for there was a good Tenant VB fore 

the Precipe at the Time. | gh i \ 

oy | 
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68, 
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FINES axv RECOVERIES. © 


If a Manor be given to a Man and a Woman, and the Heirs of the 
Body of the Man begotten on the Woman, and they intermarry, and then Moor gs. 
the Huſband ſuffers a Recovery of the whole Manor: this is good ne re 
Moiety, becauſe the Giit being made before Marriage, they. had each an 5 0 Kuß 
undivided Moiety, which they may transfer, but the Recovery can operate band Le- 
but for a Moiety, becauſe the Huſband. only was 'Tenant to the Præcipe, nant in Fail 
and conſequently the Demandant could recover only his Intereſt in the Ma- ſuffers 4 


nor, which was but a Moiety. 3 105 
; 955 5 


| al TN ES againſt lum 
and his Wiſe, where ſhe has nothing in the Land; this is a good Recovery to bar the ar for 
though the Feme was made Tenant to the Precipe, yet ſac ſhall have no Share of the Recompence un 
Value, becauſe ſhe really loſt nothing; byt the whole Recompence recovered againſt the Vouchee 
ſhall go to the Huſband and his ricirs, as the Eftate-tail ſhould have done, becauſe he only was 
ſciſed of the Land, and could loſe it, yet the Feme ſhall loſe her Jointure or Dower by joining in 
Recovery, becauſe ſhe is eſtopped to claim any Thing in the Land againſt her ſolemu Act of Record. 
Plow. 514. Vent. 358. Hob. 27. 2 Co. 74 Plow. 515. | | 


If Lands are given to a Man and his Wife, and the Hefrs of the Body Moor 216. 
of the Huſband, and a Recovery is bad againſt him only, this Recovery due and 
will neither bar the Reverſion nor the Tail ; for the Recompence being to 8 5 we 
go in Succeſſion, as the Eſtate which the Tenant loſt would have done, the 2 Rol. Abr. 
Huſband could not loſe all the Land, becauſe he was not a legal Tenant to 395. 
the whole, his Wife being Jointenant with him, who was no Party tv the 4 Leon. 93. 
Writ ; nor could the Recovery be good for a Moiety, becauſe there are no And. 163. 
Moieties between Baron and Feme, but both are confidered as one Perſon a> py 508. 
in Law ; but if the Huſband had levied a Fine, and the Conuſee ſuffered 3 Ih, 
a Recovery, and vouched the Huſband, who vouched the common Vouchee ; Frantlin. 
this had been a good Bar of the Intail, for here the Huſband came in to 3 Co. 5. 
defend the Eſtate-tail, which the Wife was a Stranger to, and the* Aﬀets 
which he recovered over is a Recompence for the Eſtate-tail, which he 
only had a Right to without the Feme, and which the Law gives him 
Power to diſpoſe of. | | | 

In Ejectment, upon Special Verdict the Caſe was, 4. ſeiſed in Pee of Halter vor. 
the Lands in Queſtion hath Iſſue B. his eldeſt Son, GC. his ſecond, and D. Sauer. 
his third Son ; upon a Marriage intended between D.,his youngelt Son and 2 1%, 107+ 
one E. he, before Marriage, covenants to ſland ſeiſed to the Uſe of himſelf * Jo 
for Life, Remainder to D. and E. and the Heirs Male of their two Bodies, 
Remainder to D. and the Heirs Male of his Body, Remainder to C. and 
the Heirs Male of his Body, Remainder to B. and the Heirs Male of his 
Body, the Remainder to his own right Heirs; A. dies, a Præcipe is 
brought againſt one Upton as Tenant to the Freehold, and after, before 
the Return of the Writ, D. by Bargain and Sale conveys the Land 10 
Upton and his Heirs, and the Deed was inrolled after the Retuin of the Writ, 
and within the fix Months; Upton vouches D. only without his Wife, and a 


\ 


Common Recovery was ſuffered to the Uſe of D. antf his Heirs; then „Page 347 


E. dies, and after B. dies without Iſſue Male, having Iſſue four Daugh- 
ters, and between them and C. in Remainder was the Queſtion, what 


vas barred by this Recovery. 1 ft, It was agreed on both been here 


sa good Tenant to the Pracipe, the Bargain and Sale being made to 


Upten (a) before the Return of the Writ; and though the Deed wag not 

rolled before the Return, yet it being inrolled in due Time, the*Free- /a) That if 
bold was in Upton ab initio. 24dly, That this Settlement being made before the Tenant 
Marriage, when the Huſband and Wife took by Moieties and not by In- to the Pra- 
treties, the Huſband had abſolute Power over his own Moiety, and there- . $475 3 


fore for that the Recovery was an abſolute Bar, wherein this differs from 8 
Voi 2M Q q | | ee 
it is ſuffi- 


diert, for it is not enough in a Counterplea of a Voucher to ſay, the Voucher had nothing in the Lindg 
an Time of the Voucher, without adding, Nee tte and peftea, and ſo i: 18 ot Non Tenure. 2 Salk. 
4a 5 4 Lacy and Mulliam, Carth. 42. 8 C. Comb. 423.8. GC. Us. Riym. 4227, 475 
347. : h ; 
* - : 


FINES as» RECOVERIES, 


Ante 346. the Caſe of Owen and Morgan, 3 Co. 5. + where they took by Intiret 
7 34ly, That this Recovery was no Bar to the other Moiety of E, becaul⸗ 
ſhe was rot Party, but her Eſtate- tail in that continued untouched, though 
it was urged alſo to be a Bar for her Moiety, ſhe dying firſt, and fo her 
 _  Hufband in as ſole Tenant of the whole ab initio, and that during the Co. 
' __ verture the Huſband had Power to make a good Tenant of the whole 
| but the Court held otherwiſe. 4%, It was held, that the Eftate-tail to 
D. and E. being determined, the Remainder to D. in Tail Male gener, 
and all the other Remainders depending thereon were barred abſolutely by 
this Recovery; for D. coming iu as Vouchee, comes in, in Privity and Re. 
preſentation of all the Eſtates he hath or had, and conſequently he comes 
in Repreſentation of the Remainder to himſelf in Tail Male general, and 
then the Recompence iu Value goes to that, aud allo to all the other Re. 
mainders depending thereupon, and by Conſequence all are barred by the 
ont i, PRE | | | ; 
jo 4 ST. Penant in Tail, in Conſideration of his Son's Marriage, covenanted to 
| 0 png ſtand ſeiſed to the Uſe of himſelf and his Heirs till the Marriage, and then 
- vide 2 Salk, to the Uſe of himſelf for Life, and after to the Uſe of his Son and his Wife, 
| Gig. pl. 2. and the Heirs of their Bodies, and ſuffered a Common Recovery with fingl 
which Voucher to this Purpoſe, and then died without Iſſue; this Recovery did 
ſeems con- not bar the Remainder expectant on the Eſtate- tail, for the Covenant had 
8 Ther 12 changed the Eſtate - tail into a Fee, and confequently the Recompence could 
Judged that not be in Lieu of the Intail, fince the Tenant to the Precipe was not ſeiſcl 
a.Covenart of the Eſtate-tail at the Time of the Recovery ſuffered. . - 
by Tennant | | | 
in 1'aii to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to A. in Tail, ts void; becauſe the 
9 7 rg is to take effect after his Death. And in the Caſe in Sailælu the Recovery was adjudyed 
| 4 | 


Cro..Eliz. AH. Tenant for Life, Remainder to B. in Tail, the Remainder to C in 
5 FE Fee, A. and B. join in a Fine come ceo, &c. to a Stranger, who renders it 
8 En us to A. for Life, Remainder to B. and his Heirs ; afterwards H. and B. ſuffer 
Moor 634. à Recovery with ſingle Voucher to the Uſe of B. and his Heirs ; this Re. 
| covery did not bar the Remainder in Fee, becauſe by the Render they were 
| ſeiſed of a new Eſtate,, and B. was not either Tenant in Poſſeſſion, or ſcif- 
ed in Right of the Intail, and conſequently the Recompence being given 
in Lieu of the Eftate recovered, the Tail could not be docked, nor the Re- 
mainder man barred by this Recovery, becauſe the Tenants to the Precye 

4 were not ſeiſed of it at the Time of the Recovery ſuffered. | 
Bro. Tit. As to the Uſe of the ſingle and double Voucher, it is to be obſerved, 
Recovery. That the Tenant which loſes the Land has, upon his vouching over, 2 
 Yelv. Fr. Recompence in Value adjudyed againſt his Vouchee, which is to go in the 
A Py ſame Succefſion as the Land recovered would have done: Now a Recovery 
5% with ſingle Voncher is ſufficient to bar an Eſtate-tail where the Tenant in 
Tail is Tenant to the Precipe, and ſeiſed of the Lands in Tail at the Time of 
the Precipe brought againſt him, for the Recompence in Value mult follow 
the Deſcent of the Land which the Tenant loſes, and when that proves to 
| be the Eſtate-tail, then the Iſſue is ſuppoſed to have an Equivalent for it, 
*Page548 and conſequently not prejudiced by the Recovery; but * becauſe a ſingle 
* Voucher can bar only the Eſtate which the Tenant is ſciſed of at the Time of 
the Precipe brought, and not any Right which he hath, it was found nece!- 
ſary to admit the Uſe of a double Voucher; for ſhould Tenant in Tail dif 
continue the Tail, and. take back an Eſtate or diſſeiſe the Diſcontinuee, 3 
Recovery againſt him with a Voucher over could not bar the Etflate-tail; 
for the Recompenee comes in Lieu of the Land recovered, which was the 
deſeaſible Eſtate, and conſequently the Iſſue has nothing in Value for the 
Eſlate-tail, without which he cannot be barred. i 1 
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FINES AND RECOVERIES. | et 
But if in this Caſe the Tenant in Tail, after the Diſſeiſin, had either by 3 Co. 6. bi 
Fine, or Leaſe and Releaſe, made a Tenant to the Precipe, and came in Plow: 8. 
timſelf as Vouchee, and then vouched over the common Vouchee ; this 
double Voucher had been ſufficient to bar the Tenant in Tail A Gro, Eliz 
of every Eſtate which he was at any Time ſeiſed of; for when th enant 362. 
in Tail comes in as Vouchee, it is preſumed he will, and he has an Oppor- Pop. 155. 
tunity to ſet up every Title he had, ro defeat the Demandant ; and fince Moor 365. 
what he offered was not ſufficient to bar the Demandant, the Covrt takes * 2635 
it for granted, he had no other Title than what he ſet up, and therefore 
vill give him but one Recompence for all. fla 
Thus if 4. be Tenant for Life, the Remainder to B. in Tail, and a 3 Co. 58. b. 
Stranger diſſeiſes A. and enfeoffs B. if a Precipe be brought againſt B. and 2 Rol. Abr. 
a Recovery ſuffered as uſual ; this ſhall not affect the Eſtate-tail, wecauſe B. 395+ 
had enly a Right to that, and was not ſeiſed of it, and the Recompence 
was not gien Lieu of the Tail, becauſe the Eſtate-tail was not in Queſ- 
tion on the Recovery, for B. could not loſe the Eſtate he had not; but if 
in this Caſe B. hath made another Tenant to the Præcipe, and came in him / 
{If as Vouchee, this barred the Intail. | | . 
If 4. be Tenant for Life, Remainder to B. in Tail, and B. diſſeiſes A. 2 Rol. Abr. 
and ſuffers a common Recovery, himſelf being Tenant to the ads; 398. 
this Recovery with a ſingle Voucher, is ſufficient to bar the Eftate-tail in 
J. becauſe he was actually ſeiſed of that at the Time of the Preripe brought 
zgainſt him; for his Diſſeiſin did not deveſt his own Eſtate, but only gave 
him a defeaſible Eſtate for Life, which was immediately merged in his 
Remainder, becauſe the Eſtate for Life and his Inheritance æould not ſubs 
it together at the ſame Time in him. 8 e . 
Thus we ſee how Eſtates-tail are barred by Recoveries, and the Uſe of Co. Lit. 
the ſingle and double Voucher; and in this Reſpe& the Operation of a 37% a: 
Recovery is correſpondent to that of a Fine; for they are but different 29: Abrz. 
Ways of transferring Eſtates-tail for the Security of Purchaſers ; but the £44 2790 | 
Operation of a Fine differs from a Recovery in Reſpe& to Strangers who pry, 'Tir- 
have Reverſions or Remainders expeftant on Eſtatet- tail; for a Fine does Recovery 
w bar them, unleſs they omit to make their Claim within foe Years (28, 55.) 
after their Reverſion or Remainder is 10 execute; but a Recovery reaches 
them immediately, and at the ſame Time bars the Eſtate-tail and all Re. 
rerſions and Remainders on Account of this ſuppoſed and imaginary Re- 
compence, | OY 5 ? f | 
And as a Common Recovery ſuffered by Tenant in Tail bars all Rever- Moor f ef. 
ons and Remainders expectant, ſo it avoids all Charges, Leaſes and In- $506 line 
unbrances made by thoſe in Reverſion or Remainder, and the Recoveror C ,.. 
kall enjoy the Land free from any ſuch Charge for ever; as where he in Cap:ll's 
Remainder upon an Eſtate-tail granted a Rent-charge, and the Tenant in Cafe. 
Tal ſuffered a Recovery; and it was adjuged, that the Grantee could not 2 Rol. A= 
ſtrain the Recoveror ; for ſince the Kent was only at firſt good, becauſe 550 
the Poſlibility of the Grantor's Remainder coming in Poſſeſſion, when 3 
lat Poſſibility ceaſes by the Recovery of Tenant in Tail, ſuch Grant muſt r,. 
den become void. ; 5 | | Poph. 5, 6. 
If there be Tenant in Tail, RemainCer for Years, Remainder in Fee, *Page 149 
ud the Tenant in Tail ſuffers a Recovery; this bars the Remainder for Nod. 110. 


Tears as well as the Remainder in Fee. 2 Lev. 30. 

; A IEA | | But where 
Man deviſed Lands to J. S. his Son for Life, the Remainder to the firſt Son of J. S. and the 
len Male of the Body of ſuch firſt Son, and ſo to the other Sons, Remainder to A, and B. for 
tir Lives, to ſecure the ſeveral Remainders before limited, J. S. ſuffered a Recovery, yet the con- 
Weent Remainders were not barred, nor the Remainders to A. and B. becauſe the Limitation ta 
Lud B. bein by the Will to preſerve the contingent Eſtates limited to the firſt and other 
dans of J. 8. Chancery tranſpoſed the Eſtates to preſerve the Intention of the Will; and there? 
te the Remainders to A. and B. were decreed to precede the contingent Eſtate, and by that Means 
Feervec. them from the Recovery. 2 Chan. Caſgs 10, 11: Green and Ham. 


* 


FINES any RECOVERIES. 

Cro. Eliz. If a Gift in Tail be made reſerving Rent, and the Donee ſuffers , Re. 

4p 5 covery, this is no Bar of the Rent, but it remains a collateral Charge on the 
1. er. Land diſtrainable of common Right; for ſince the Tenant in Tail took the 

of #7 35 Land ſub to that Charge by the original Donation, the Recoveror who 

Mod. 109. Mime hf 


5 Ceflui que Uſe ſuffers a Recovery; this does not deſtroy the Condition; for 
the Eftate of him who ſuffered the Recovery being charged with it, he could 
not make his Purchaſer a better Title than he himſelf had. : 
Mod. xog. For the fame Reaſon, if Tenavt in Tail grants a. R-nt-charge, an 


then ſuffers a Common Recovery, yet the Land is ftill chargeable with 


the Rent in the Hands of the Recoveror ;- for though the Sratute de di; 
- renders ſuch Charges void as to the Iſſue, where the Eſtate-tail deſcends 
according to the Form of the Gift; yet that Statute makes no ſuch 
Proviſion for any Perſon who claims the Land by another Title than the 
- Gift in Tail, and therefore the Recoveror, wh» is not compriſed in the 


- purchaſed it. ; To Sets 

Cro. Elia. Rut if there be "Tenant for Life, the Remainder to F. S. in Tai, 
457 and J. S. makes a Leaſe for Years, to commence after the Death of Tenant 
„„ 400 Jay and the Tenant for Life ſuffers a Common Recovery and vouchcs 
FJ. S. this Recovery does not deltroy the Leaſe for Years, but the Leſſee 
may falſify ſuch Recovery, for the Tenant in Tail cannot avoid his own 
Charges or Leaſe, though he may them granted him in Reverſion or Re. 
mainder, and the Recoveror cannot avoid them, becauſe he does not claim 
under the Gift in Tail, as the Iſſue in Tail would have done, if the Reco- 
very had not been ſuffered, and therefore the Recoveror mull take it ſubjed 

to the Charges of Tenant in Tail. „ | 
; Hob. 259. If Baron and Feme be Tenants in Special Tail, the Remainder to 4 
2 Lev. 27. in Tail, the Remainder to H. in Fee, and the Huſband levies a Fine to 
Ce. in Fee, and then dies leaving Iſſue, the Conuſce takes by the Fine 
+... a qualified Fee, and ſhall enjoy the Land againſt the Iſſue ; but yet upon 
the Death of the Huſband the Wife is again ſeiſed of the Effate-tail, 
becauſe ſhe being no Party to the Fine could not be barred by it, and 
the Remainders are again reveſted; and if the Wife ſuffers a Common 
Recovery, either with fingle or double Voucher ; this ſhall bar the Re- 
mainders in A. and B. becauſe ſhe was ſeiſed of the Tail at the Time 
of the Recovery, and conſequently the Recompence ſhall go to them when 
the Tail is ſpent ; but this Recovery does not reach the Intereſt which (. 
took by the Fine, becauſe the Huſband had Power to bar the Intail by 
the Fine, and the Recovery of the Wife caynot transfer that which is 
already given Þy the Fine ; and therefore if the Wite dies Fe, Iſſne, 
the Conuſre ſhall have the Land while any Iſſue inheritable to the ntar n. 
in Being, aud when the Iſſue is ſpent, the Recoveror ſhall have the Land 
as they in the Remainder ſhould have had, if the Recovery dd not been 

3Jͤͥͤð | | | | 5 
Page 30 * If Tenant in Tail be attainted of Treaſon, and after ſuffers a Commor 
2 Rol. Abr. Recovery, this ſhall not deftroy the Remainder for a Man attainted is not 
394. capable of taking any Thing, but for the Beneſit of the King : and con 
= gs ſequently the Recompence in Value muſt go to the King, and he in Re. 
on e 4 mainder can have no Benefit by it, and without the Remainder-man cannot 
and the be barred ; belides Recoveries: being common Couveyances, this W h 
_ his Land to | ; . Ne JJ 

J. S. who bargains and ſells it to FB. and 4 Pracipe i brought againſt B. who vouches J. S. and be 
vouches over the common Vouchee; this is no Bar of the Remainder; becauſe. J. J. was nev* 
ſeiſed of the Eltate- tail, but was always a Stranger to the firſt Gift; for the King's Grant gave hin 


2 a qualified Fee, which was the Eſtate he came in to defend, when he was vouched; and the K. 


weider can never be barred when the Tenant in Tail is not concerned in the Recovery. 2 R 
A 394. | : „„ 5 5 0 


er him can only have the Eſtate, as he who ſuffered the Recovery 
had it; therefore if there be a Limitation of a Uſe upon Condition, aud the 


; firſt Donation, muſt take it fubje&t to the Charges which lay on it when he 


FINES AID RECOVERIES: = 
o the Perſon attainted ſeems to be void, as any other Conveyance of his . 
would be, and therefore the Remainder cannot be barred. AE a rn 


* 


If a Huſband ſeiſed of Land in Right of bis Wife for Life, the Remainder 2 Rol. Abr. 
to A. in Tail, the Remainder to B. in Fee, and the Huſband bargains and 394. 7 
ſells the Land wn S. againſt whom a wg is brought, who vouches 1. 
in Remainder in Tail, and he vouches over the common Vouchee; this is 
good to bar the Remainder, tho? nat the Wife, far here was a legal Tenant | 
to the Precipe, and he in Remainder was called in to defend his Eſtate-tail, 
and has Recompence in Value for the Loſs of it, which is to go in Suc- 
cron to B. when the Eſtate- tail fails. . e eee 
When Common Recoveries were allowed to be common Conveyances, 2 Rol. Abr. 
the Judges would no more allow a Recovery than any other Conveyance, to 393+. 399« 73, 
deveſt the King of his Intereſt in the Land, but preſerved his Reverſion or ©: . 
Remainder, though they ſuffered the Recovery to bar the Eſtate-tail on Moor rgs. 
which it depended'; for it were unreaſonable to itrip the King of any Part Bro. Tir. 
of his Revenue upon the Conſideration of an imaginary Recompence ; but yer Recovery | 
the Eſtate-tail is barred, becauſe - otherwiſe, where the Reverfion or Re- . Tall = 
| mainder was in the Crown, the Eſtate in the Subject mull be perpetuated, 8 ba | 
«hich is againft the Policy of the Law. „„ 5. | 
But in the Reign of H. 8. there was a Statute made to invalidate Re- 34 H. 8. c. 
coveries, even againſt the Iſſue in Tail, where the Reverſion or Remainder 20. 
was in the Crown; the Intention of the Act was, to perpetuate thoſe 
| fates in Families which the King himſelf had given, or for Modes or other 
Conſideration, had procured to be given to any Subject as a Premium for his | 
Services to the Crown; that the Deſcendants of that Stock might never for- A 
| fake the Intereſt of the Crown which had ſo liberally rewarded their Anceſ- | 
tor's Loyalty, that where a generous Emulation of their Actions proved too 
weak a tie to engage them openly in the ſame Intereſt, they might at leaſt 
be prevailed on out of Gratitude and Prudence, not to attempt any Thing to 
the Prejudice of the Crown, from whom they muſt acknowledge they de- 
rived their preſent Support and Splendor ; but this Statute does not preſerve 
all Eſtates tail where the Reverfion or Remainder is in the Crown; but thoſe. 
only which were given by the King himſelf, or (4) procured to be given for % As if the 
Money or other Conſideration. | | f Eing pro- 
| . | +50 | cures A. to 
make a Gift in tail to B. by Deed indented and inroſled, the Remainder to the King in Fee in Tail; 
tus Intail in B. cannot be docked by a Common Recovery, becauſe protected by the expreſs Words 
of the Statute, Co. Lit. 372, b. But if a Reverſicner or Remainder-man upon an Eftate-tail 
grant their Reverſion or Remainder to the King, this is no Security to the Iſle in Tail, becauſe the 
Lſtate-tail was neither of the Giſt or other Proviſion of the King, and conſequently not within the 
At. 2 Co. 13. Wiſeman's Caſe. Mod. 195. Yelv. 149. S. C. Se if the Reverſion on an 
Eitate-tail deſcend to the King from any collatetal Anceſtor; this docs not bring the Eſtate · tail 
within the Protection of the Act, for the Intuit my. be grratad by the King, and not by a Subject, 
tough the King be his Heir; for the Act ſpecifies ouly Gifts made to Subjee?s, and none can have 
SubjeQs but the King; nor is it ſufficient within the At, that the King creates the Eſtate-tail 
himſelf, but the Kewer/ion muft continue in the Crown ; for whenever he grants that over, the Eſtate» 
tal, though originally of the Gift of the King, is out of the Prgtection of the Act, and ſubject to 
« Common Recovery, becauſe the Statute only preſerves them-avhere the Reverſion is in the King, 
Co. Lit. 372. Donee in Tail of the Giſt of the King, the Reverſion being in the Crown, makes 
« Gift in Tail, the ſecond Donce ſuſfers a Common Recovery; and it was reſolyed by oven Jorge 
1; Car. 1. that his Iſſue was not within the Privilege of 34 H. 8. c. 20. for his Eſtate, us far as it 
could, diſaflirmed the Reverſion of the King, though it coyld not take it out of him, and his 
Pulefſion was injurious to the Eſtate given by the King, e no Colour to allow it the 
#roteaion of that Ad. 2 Jon. 250-1, Earl of Ormond's Cale | 


0 . 


A. 8. gave Lands to Mich. Stanhope and his Wife, and the 1 6 — of tl eir “ Page 381 
Dodics, in Conſideration of Services; Mich. died, and his Son and Heir Naum. 288, 
petitioned the Queen to grant the Reverſion to ſome Perſons in Fee, to the Jon. 231 
Intent that he might make a Leaſe for ninety-nine Years by way of Murt- 5 i 
bage, and entered into a Recognizance to the Queen, conditioned . at ver. Ya z- 


| nothing ſhould be done whilſt the Reverion was out of the Crown, 'rivge. 
N 5 Pre u- 
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prejudicial to the Queen, and accordingly the Queen conveyed the Re. 
verſion to the Lord Burleigh and Sir Waker Mildmay in Fee; then the 80n 
made a Leaſe for ninety-nive Years, and ſuffered a Recovery, and then 
the Truſtees: reconvey to the Queen; and it was reſolved, 1/, That the 
Grant of the Queen was good: 24%, That during the Time the Reverſin 
was out of the Crown, the Son was not reſtrained from aliening within 
34 H. 8, c. 20. and ſo the Recovery good to bind the Iſſues; but a Fine or 
Recovery after the Regrant to the Queen would not have been good to bind 
the Iſſue, as it ſeems, becauſe that Act doth bot require that the Reverſiog 
ſhould always continue in the King; but: it- ſuſficeth if it be in him a 
the Time of the Fine levied, or Recovery ſuffered... |] ., , | _ 

Raym. 260, Rich. 3- By Letters Patent gave ſcyeral Lands to the Earl of Derhy, 
286, 350, and the Heirs Male of his Body, in Conſideration of great Services to 
351, Se., the Crown, Cc. afterwards by a Private Act made 4 Fac. 1, ſeveral Al. 
+ Jon 249» terations were made in this Eſtate, as that Charles, then Earl of Derh, 
Fark a © ſhould hold and enjoy them for his Life, and after his Death to Fame hi 
D:riy's Son and Heir apparent, and the Heirs Male of his Body, and ſo to the 
Caſe, ot ſecond, third, c. and ſeventh Son of Earl Charlet, and then to ſeveral 
Aura others in Tail-Male, who by the Limitation of the Letters Patent would 
Ver. Age have ſucceeded to the Eſtate upon Failure of Iſſue Male of Earl Charts, 
with Power for Earl Charles, and the Sons ſucceſlively, to make Leaſe 
for Lives or Years, and Jointures for Wives; after Earl Gharles's Death, 
bis Son Earl James levied a Fine of theſe Lands, and fold them to a 
Stranger; yet upon _— Verdict in Ejectment brought after his Death 
by his Son, it was reſolved by all the Judges of England, in the Exche- 
quer-Chamber, except Three, that the Fine was no Bar, for that the 
Reverſion continued in the Crown, and that theſe Eſtates given by 
4 Fac. 1. were no new Eſtates, but all within the Compaſs of the fir 
Eſtate- tail created by the Letters Patent, and only a Diſtribution of the 
Enjoyment of them, and all to the fame Perſons who would have been 
intitled under the Letters Patent; and the Power to make a Leaſe was, with 
Conformity to the Power of "Tenant in Tail; and that to make Jointures 
was but in Lieu of Dower; beſides, there was a Saving to the King, and 
all other Perſons, all ſuch Rights, Cc. ſo as the Prerogative of the King, 
by his Reverſion, to reſtrain the Tenant in Tail from barring his Iſſues, 
was ſaved, and the eighth and ninth, and all other Sons inheritable by 
virtue of the Intail let in, though the Firſt; Sc. and Seventh only were 
named, and the Alterations, were only in Accidents, not in the ſubſtantial 

Parts of the Limitations, and ſo within 34 H. 8. c. 20. 
When Men obſerved the Effect of Recoveries, and that they were 
conſtrued by the Judges, not only to transfer Eſtates-tail, but even Re- 
verſions and Remainders dependant on them, except thoſe veſted in the 
Crown; they began to grow as uneaſy under this Liberty, as they for- 
merly were under the Reſtriction of the Statute de donis ; for they 
+ thought it very ſevere, that they could not carve what Eſtate they pleaſed 
out of their own Inheritance, without any other Security for the Reverſion 
they reſerved to themſelves than the Generoſity or Promiſe of the Donce. 
| Hence we find Men themſelves endeavouring to create Perpetuities, by 
annexing Conditions of their own Invention, and reſtraining their Donees 
from Alienating, ung the Penaltics of loſing their Eſtates ; but the 
Judges had ſo long itruggled with Perpetuities, and found them ſo much 
_ _ againſt the Intereſt of the long Robe, and of the whole Nation in gene- 
page yz ral, as a great Diſcouragement to Induſtry, that they conſtantly con- 
Co. 84, demned all thoſe Settlements which came before them, and not only re- 
Corbett's, ſolved that a Common Recovery is inſeparably incident to an Eſtate-tai, 


ſe. "Fg be 7 7 ; if it be 
1 ha. but that it is on undeniable Argument ian any Settlement, if * 


1.73 i ; £5 Es e 
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found to tend to a Perpetuity, and in ſuch Caſe a Recovery has been allowed 
ee eee Bd N 

But in Caſe of an executory Deviſe, which is to veſt upon a Contingency Oro. Jac. 
to happen within a Life in Being, there a Common Recovery will not bar 591. _ 
ſoch future Intereſt; as if Lands be deviſed to A. and his Heirs, and if he Palm. 137. 
dies without Iſſue, living B. then to B. and his Heirs; in this Caſe, if A. 7? Rol. * 
ſuffers a Common Recovery, and dies without Iſſue in the Life of B this wed 8 
Recovery ſhall not bar the future Intereſt of B. for B. by the Deviſe had Lev. 12. 
only a Poſſibility, and no preſent Intereſt, and the Recompence in Value vide Tit. 
cannot go to thoſe who were neither Parties to the Recovery, nor had any-Deyile. - 
Intereſt in the Land at the Time of the Recovery ſuffered : nor is there 
any Danger of a Perpetuity in this Caſe, becauſe here the future Intereſt 
of B. muſt veſt on a Contingency which is to happen within the Compaſs 
of a Life in Being. f 5 b lt was ſad 

"bj "og | | 1 in this Caſe, 

ir the Perſon to whom the executory Deviſe is limited, come in as Vourhee, in a Common Re- 
corery, that his Poſſihility is thereby given up, and his Heir barred. Jil Fearne's Eſſay on Con- 
ungent Remainders, third Edition, 3. | 


If Lands be given to J. S. and his Heirs, as long as B. has Iſſue of his Cro. Jac. | 
Body, J. S. by Recovery ſhall not bind him that made the Gift, but that 593. 
upon the Death of B. without Iſſue of his Body, the Lands ſhall revert to | 

the Donor, for that the Donor had no Intereſt in the Land, for there can 
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FT 


th be no Fee upon a Fee; and a Common Recovery againſt Tenant in Fee- 

he- imple ſhall never bind any collateral Title or Poſſibility, becauſe the Re- 

the compence cannot go to thoſe who. had no Intereſt in the Land. ST on, 

by So if the Mortgagee in Fee ſuffers a Recovery, this ſhall not bind the Palm. 135. 
rl Mortgagor's Right of Entry upon Performance of the Condition; but in Cro. Jac. 
the theſe Caſes, if the Donor or Mortgagor had been Parties to the Recovery, 593+ . 

en then their Right had been bound, not only on Account of the Recompence ; 

ith but becauſe they are eſtopped by the Recovery to claim the Land againſt the 

es Recoveror, or his Heirs, when they were called in before the Judgment to 

nd defeat his Title, but could not do it. ie $58 


If Lands be given to the Uſe of A. in Tail, Remainder to B. provided 2 Lev, 26. 
that if there be a Failure of Iſſue Male of the Body of A. that J. ſhall Mod. 108. 
hare a Rent-charge out of the Land; A. makes a Leaſe of the Land for e mw 
100 Years, and then ſuffers a Recovery; it was adjudged, that this contin- e 
gent Rent was barred, and that J. S. ſhould not charge the Land during the 3 Keb. 274, 
Term, for this Grant is ſubſequent to the Eſtate - tail, and cannot take Effect 287, 292. 
till the Determination of that, and then conſequently can iſſue out of the 
Remainders when they commence and execute ; therefore if the Recovery 

bars the Remainders dependant on the Eſlate- tail, it muſt alſo deſtroy all 

Charges which are to iſſue out of them; for when by the Recovery it be- 

comes impoſſible that the Remainders ſhould ever execute, the Rent - charge 

mult 1 be loſt, which is to iſſue out of thoſe Remainders when 

executed, _ 4 | e | 
If Tenant in Tail levies an erroneous Fine, and the Conuſee ſuffers a Moor 36:; . 
Common Recovery, in which the Tenant in Tail comes in as Vouchee; Cro. Ei. 
Recovery ſhall bar the Tenant in Tail and his Iſſue of a Writ of Error to de, Latin 
reverſe the Fine, and the Recoveror may plead the Recovery;in Bar of the Kors FP a 
Writ of Error; for, ſince the Tenant in Tail by coming in as Vouchee js Cas. 
barred of all Right or Title which he can have to the Land, the Writ/of 
Eror, which is but a Means to reſtore him to his Right, muſt likewiſe be __ 
| barred, fince the Recovery has left him no Right to be reſtored to. £ 


* 
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Rol. Abr. If Tenant in Tail within Age comes in as Vouchee by Attorney ina 


Remainder- Man before him, the Court reverſed their former Reverſal. 5 Mod. 196. 


* 


*Pagess3 (D) Of erroncous and void Recoveries, who may 


Rol. Abr. a I. is already obſerved, that a Recovery ſuffered by an Infant in Perſon 


, mult have by another's Act, it is but reaſonable he ſhould be allowed to free himſel 


* 
1 
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74% 1. ſhall not bind him; but though he may avoid it; yet it cannot be dons 
2 N by an Entry in pait, but by Writ of Error, and this too during his M. 
73 j. vority; for the Judgment of the Court being on Record muſt be ſet ald. 
by an Act of equal Notoriety; but an Infant may avoid a Recoveiy by 
Mrit of Error, as well where he comes in as Vouchee, as where he is Te. 
; nant to the Precipe ; for tho' ſtrictly ſpeaking the Recovery is not again 
him where he is not Tenant to the Præcipe, yet for the greater Segurity of 
the Purchaſer, and to ſtrengthen the Recovery by the Uſe of the double 
Voucher, the Perſon, who really has the Right to the Land in Demand, 
comes in as Vouchee, and then by vouching over the common Vouche, 
has one Recompence for all his Titles; and conſequently, if he be the Per. 
ſon that really loſes the Land, he ought in Reaſon to reverſe the Recorer, 
as well where he comes in as Vouchee, as where he is ſeiſed of the Land, 

and is. Tenant to the Precipe. | 
255, 796. common Recovery, he in Remainder may aſſign this for Error, for he i 
(] But he Party in (a) Intereſt to the Recovery ; and where a Man's Intereſt is bound 


the 1mme=- 
diate Inte- 
Wil, for. © . ; 36 
where a Writ of Error was broucht in B. R. to reverſe a common Recovery, and there was a Sein 
Belas iſſued againſt all the Tertenants, and they made a Default; though the Recovery was reverſed, 
yet it appearing afterwards that the Plaintiff in the Writ of Error had no Title, there bring: 


from the Miſchief of it by taking Advantage of any Error in it. 


Cro.Fliz.2, If A. be Tenant in Tail, the Remainder to B. and A. ſuffers an erroneour 
3, Lord Recovery, and the common Vouchee releaſes to the Recoveror ; yet if 4 
= bf bene dies without Iſſue, B. may, notwithſtanding the Releaſe, reverſe it by Writ 
Winch:fter. of Error, for the common Vouchee is only called in for Form; and as be 


Cowp. 703. has really no Intereſt in or Title to the Land; ſo really neither does he make 


I x Term any Recompence to the Perſon that loſes the Land; and therefore it were 
: Rep. 738. unreaſonable to carry the Notion of the imaginary 'Recompence ſo far as to 


ſuppoſe him a real Sufferer, and thereby giving him the Privilege of ſetting 

£5 aſide a Conveyance by which he is no way affected. | 
25aund.gg, In a Writ of Error to reverſe a Recovery ſuffered by an Infant, who ap- 
95. peared by Guardian, the Error aſſigned was in the Entry of his Admiſſion 
e by Guardian, wiz.  Conceff. eft per Curiam hic quod A. B. ſequatur pro J. 
be Armig. qui 1 2 a etat' exiſtit ut Gardianus prædicb. J. S. whereas it was ob- 
vid 446. jected, that ſince the Infant was Tenant to the Writ, it ought to have been 


' Vent. 732. entered, that the Guardian was admitted to defend for the Infant; but this 


Keb. 627, Exception was diſallowed, becauſe the Words ad ſequend. for the Infant 
n= 2 Danv. ſignify the ſame with ad defendend. for the Infant; for ad ſeguend. is to fol 
{ * 27 low and attend the Buſineſs and Suit of the Infant; and the Guardian be. 
Firzgib. x, ing aſſigned to do that, muſt likewiſe have been aſſigned to take Care oh 


I = 114. or take upon him the Defence of the Infant's Suit. =: 5 


8 Mod. 28. IK 

9 Mod. 103, 153. 14 Mod. 1. Gilb. Eq. Rep. 16. Ld. Raym. 113, 232, 600. Vern. 46! 
Pa. Caf. Abr. 283, Stra. 445. 2/Stra. 1076, Will. Rep. 536. pl. 156. 2 Will. Rep. 1 
24, 297. pl. 80. 387, 519, $49, pl. 180. (643.) pl. 202- 3 Will. Rep, 206. pl. 51. 208, 235- 


In a common Recovery the Writ of Error bears Date 1 Marni) Fb. 
| ret. die Lune in quarta ſeptimana Quadrageſim' proxim* ſutur*, the firſt ay 
of Marcheing that Year the firſt Day of Lent ; the Recovery paſt oh * 


* 


* uf 
ſignt 
and 
Wee 
and 
upor 
bcto! 


| reſol 


ind 


| proxi 


| proximo futuro, or to quarts man by ſuppoſing them to ſtand for 


proximd futurd ; and where 


muſt neceſſarily becreferred to Quadragęſimæ, an 


„ 
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uſual Form that Lent ; and in a Writ of Error to reverſe it,, the Error aſ- Page 354 
Coned was, that the Words proxim* futur ſhould be referred to Quadrage/im” 
and then the Writ of Entry was not returned till Monday in the fourth 
Week of Lent, 8 Elia. which was the Time the Tenant was to appear; 
and conſequently this Recovery muſt be void, becauſe here was Judgment 
upon a Voucher, and a Recovery in Value, before the Writ was returned, 


before which the Court has no Power to proceed; but it was anſwered and 


| reſolved, that ſince proxim?* futur were not written at large, they may be 


jndifferently applied either to die Luna, by ſuppoſing them to ſtand for 


ords abbreviated may be indifferently refer- 
red, it is but reaſonable to give them ſuch a Relation, as will beſt ſupport 
the Recovery, which is but a voluntary Conveyance, ut res magis valeat 
quam percat ; but if the Words had been at large 2 future, then they 
| then the Objection had 

been good, and the Recovery for that Reaſon muſt have been void. ; 

In Error to reverſe a Recovery, the Errors aſſigned were, 1. That the poph. 23. 
Writ of Entry was brought of an Advowſon of a Rectory, and alſo of a 
Rent iſſuing out of the ſame Rectory, which was a big petitum, and there - 
fore the Writ vitious; but this was difallowed, becauſe the Advowſon and 
ReQory are different Things; for he that has the Advowſon has only the 
Right of Preſentation, but he that has the Rectory has the Profits of the 
Church, out of which the Rent iſſues ; and conſequently there can be no 
lic petitum in this Caſe, becauſe by the Demand of the Advowſon of the 
Rectory, and of the Rent iſſuing out of the Rectory, the Demandant re- 
covers more than by a Demand of the Rectory only. Another Error aſ- 
ſigned was in the Demand of a Rent or Penſion of four Marks iſſuing out 
ſj the Kectory, which is ſo uncertain a Demand, a Penſion being a dif- G 47. 4. 
ferent Thing from a Rent, and recoverable in the Spiritual Court ; but Poph. 7 | 
this too was diſallowed, becauſe it is plain there is but one Sum of four 
Marks demanded, and the Penſion or Rent mult be ſynonymous here, be- 
cauſe they are demanded as iſſuing out of the Rectory z aud therefore the 
Penfion cannot be in Nature of an Aunuity, which charges the Perſon 
only, becauſe it is exprelsly to iſſue out of the Rectory. 8 

In a Writ of Error to reverſe a common Recovery, the Error inſiſted on sid. ,11. 
was, that the Warrant of Attorney of the Vouchee bore Date before the Lev. 130. 
Summoneas ad Warrantizand, iſſued, yet the Judgment was affirmed, becauſe Raym. 70. 
the Vouchee may come in, if he ul, before the Summoneas ad Warranti- S. C. Wyan 
zand. and make his Attorney; and therefore, to ſupport the common Re- LG 
covery, it ſhall be preſumed the Vouchce was pretcut in Court and ap- 
pointed his Attorney; and ſo the Dedimus for the Warrant and the Sum- 
moncas ad Warrantizand. void. 3 8 

In a Quare impedit the Plaintiff intitles himſelf to en Advowſon by a Re- 2 Mod. 70. 
covery tuffered by Tenant in Tail, in pleading which Recovery he al- Waleman 
dyes two to be Tenants to the Præcipe, but doth not ſhew, how they came and Black 
to be ſo, or what Conveyance was made to them, by which it may. appear *#: 
that they were *Venants to the Precipe ; and after Search of Precedents as. 
tothe Form of pleading common Recoveries, the Court inclined that it 
was not well pleaded, but delivered no Judgment. ; 

Recoveries ſhall be good without the Surrender of the Leſſee for Life. 14 Cr. 2, 


| e Ak 
Purchaſes in Poſſeſſion, aſter twenty Years, may give Evidence of a Re- 14 Geo. 2. 
covery by the Deed creating the Tenant to the Præcipe. c. 20. . 4. 


| After twenty Years a Recovery ſhall be good though the Deed be 14 Geo... 


{ 0 7 tf, C. 20. 5 5 


A Deed, gc. executed the ſame Term, ſhall be good to make a Tenant 14 ON 7a 
| aa ; c. 20. l. 6. 


Forcible 


wie Precipe, 


ie E F orcible Entry 1558 Detainer. 


Dalton's A T Common The! if a Man had a Right of Entry in him, he way 
uſtice 297. A permitted to enter with Force and Arms, and to detain his Poſſeſſion 


b, | 
en bi wag by Force, where his Entry was lawful ; this created great Inconvenience 


PEEL by arming the Tenants of the Lords, and in a Manner encouraging then 

| in Miſchief, who were always too forward in Rebellions and Contentions 
m their Neighbourhood ; alfo it gave an Opportunity to powerful Men, 
under the Pretence of feigned Titles, forcibly to eject their weaker * 
bours; therefore it will be neceſſary to ſet down and conſider, 


(A) ag * Statutes made relating to this Hub- 

| ject, 

(B) _— Wall be a n Entry and Wetainer within 

thele Statutes. 558. 

(C) Df the Nature of the Poſſeſſions with reſpea to 
which one map be guiltp of a foxcible Entrp 02 
Detainer. $559. 

(D) What Perſons map be gulltn thereof. 560. 

(E) What ought to be the Fozm ok a Recozd grounded 
upon thele Statutes. 561. 

(F) Df the awarding of Reffitution, bp whom and in 
what Manner ; and Herein of the Nature of chr 
Poſllel lions, and to whom ſuch Reffitution is to be 

made. 563. 

(G) What ſhall be a Bar or Stay to ſuch Award of 
Refficution ; and Herein of ſuperſeding and * 
ir alide akter it is exetuted. 564. 


(A) The ſeveral Statutes made relating to this ſubject, 


Plow. 86. D the 2 Ed. 3 3. cap. 3 e the Statute of Northampton, it is pro- 
Upon this vided, <* That no eee but the King's Miniſters ſhould ride 
Statute ( armed, by Night or Day, under Pain of loſing their Ae, aud their 


Arg 3 ” Bodies to be impriſoned.” 


ed to take N 
and appraiſe the Arms of ſuch as rode armed, and alſo to take and impriſon their Bodies; for which 
vide ae N. B. 249. But this was no ſufficient Proviſion againſt the ET and op, e 
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* By the 5 R. 2 cap. 8. it is provided, That none from thenceforth Page 556 
« ſhould make any Entry into any Lands and Tenements, but in Caſes This Sta- 
« where Entry is given by the Law; and in ſuch Caſes not with ſtrong tute gave 
6 Hand, nor with Multitude of ; People, but only in a peaceable and eaſy 5 POE 
« Manner; and if any Man from thenceforth ſhould do to the contrary, Wa 7. 
« and thereof be duly convict, he ſhould be puniſhed by Impriſonment of ing the 
ö 5 ; + | EIN s jured to the 
ommon Courſe of Proceeding by way of Indictment or Action, and made no Proviſion at all againſt 


« his Body, and thereof ranſomed at the King's Will.“? 


2 lrcible Detainers. ONE 007 PEP De COOL 
BE By the 15 R. 2. cap. 2. it is enacted, That the ſaid Statute, and all This Sta- 
n « cthers made againſt forcible Vntries, Ac. ſhall be duly executed; and tute gives 
ns « farther, that at all Times that ſuch forcible Entries ſhall be made, and 7? 5 
el, « Complaint thereof cometh to the Juſtices of Peace, or to any of them, thoſe who 
le « that the ſame Juſtices or Juſtice take ſufficient Power of the County, and are guilty 


go to the Place where the Force is made; and if they find any that hold of a forcible, 
« ſuch Place forcibly, after ſuch Entry made, they ſhall be taken and put Detainer 

« into the next Gaol, there to abide convict by the Record of the ſame ward! "ble h 
« Tuſtices or Juſtice, until they have made Fine and ' Ranſom to the a ep 
„King; and that all the People of the County, as well the Sheriff as. againſt _ 

« others, ſhall be attendant upon the ſame Juſtices, to go and aſſiſt the thoſe who 
« ame Juſtices to arreſt ſuch Offenders, upon Pain of Impriſonment, and were guilty 


« to make Fine to the King; and in the ſame Manner it ſhall be done of i a 


0} « of them that make ſuch forcible Entries in Benefices or Office of Holy try and 
| « Church.” „ . ſoreible 
5 Detainer, if 


th:y were removed before the coming of a Juſtice of Peace; neither does it give the Juſtice any 
Power to reſtore the Party to his Poſſeſſion, nor inflict any Penalty on the Sheriff for diſobeying the 


Precepts of the Juſtices in the Execution of the Statute, 


| By the 8 H. 6. cap. 9. it is enacted, That from henceforth where _ 
* doth make any forcible Entry in Lands and Tenements, or other Poſſeſ- 
* fions, or them hold forcibly after Complaint thereof made, within the 
© fame County where ſuch Entry is made, to the Juſtices of the Peace, 
* or to one of them by the Party grieved, that the Juſtices or Juſtice ſa 
F* warned within a convenient Time, ſhall cauſe, or one of them ſhall cauſe, 
4 8 faid Statute to be duly executed, and that at the Colts of the Party 
100 1 wid 

By the ſaid Statute it is further enacted, That though ſuch Perſons 
making ſuch Entries be preſent, or elſe departed before the coming of 
the ſaid Juſtices or Jultice, notwithſtanding the ſame Juſtices or Juitice, 
in ſome good Town next to the Tenements ſo entered, or in ſome other 
* convenient Place, according to their Diſcretion,” ſhall have and either of 
them ſhall have Authority and Power . to. inquire by the People of the 
© ſane County, as well of them that make ſuch forcible Entries in Lands 
and Tenements, as of them which the ſame held with Force; and if it 
e found before any of them, that any doth contrary to this Statute, 
hen the ſaid Juſtices or Tuſtice ſhall cauſe to reſciſe the Lands and Te- : 
' nements ſo entered or holden as aforeſaid, and ſhall put the Party, fo | 
put out, in full Poſſeſſion of the ſame Lands and Tenements ſo entered 
or holden as before.“ 8 8 
Aud it is further enacted by the ſaid Statute, That when the ſaid 
' Juſtices or Juſtice make ſach Inquiries as before, they ſhall make, or 
200K of them ſhall make, their Warrants and Precepts to be directed 
2 the Sheriff of the ſame County, commanding him, of the King's 
Dehalf, to cauſe to come before them, and every of them, ſuſſicient 
' and indifferent Perſons, dwelling next about the Lands ſo entered as 
"before, to inquire of ſuch Entries ; whereof every Man which ſhall 

„e impanelled to inquire in this Behalf, ſhall have Land or Tene- 

= X A % ment 


—_, 
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113 ment of the yearly Value of forty Shillings by the Year at 11, 
Page 5357 © *leaft, above Reprizes ; and that the Sheriff return Iſſue upon every F 
them; at the Day of the firſt Precept returnable twenty Shillings, 2,1 
: at the ſecond Day forty ney and at the third Time an hundred 
„ Shillings, and at every Day after the double; and if any Sheriff or 
„ Bailiff within a Franchiſe, having Return of the King's Writ, be flack 
„ and make not Execution duly of the faid Precepts to him directed to make 
„ ſuch Enquiries, that he ſhall forfeit to the King twenty Pounds fur every 
e Default, and moreover ſhall make Fine and Ranſom to the King; and 
| « that as well the Juſtices or Juſtice aforeſaid, as the Jullices of Aﬀſſſ.; 
4 ſhall have Power to hear and determine ſuch Defaults of the ſaid Sher; 

1% and Bailiffs at the Suit of the King, or of, the Party grieved, kg. 
And it is further enacted by the faid Statute, © That Mayors, Juliet 


: or uſlice of the Peace, Sheriffs and Bailiffs of Cities, Towns and Bo. 
7 t 4 rouths, having Franchiſe, have in the ſaid Cities, Lowns and Boruughy, 
6 like Power to remove ſuch Entries, and in other Articles aforeſaid, rifins 
— * within the ſame, as the Juſtices of Peace and Sheriffs in Countics ad 


Countries aforeſaid have. | | 
Nete; this But it is provided by the ſaid Statute, 4 That they who keep their Pol. : 
Statute alſo ( ſeſſions with Force, in any Lands and Tenements, whereof they or thei 2M; 


3 by « Anceſtors, or they whoſe Eſtate they have in ſuch Lands and Tenement, 225 
Alliſe of have continued their Poſſeſſions by three Years or more, be not endama;. p 
Nose Dif- ed by Force of this Statute. | | 
CFH | | T to (a 
Action of Treſpaſs, to recover the treble Damages, to which if the Defendant pleads Matter in Bar, 1s lay 

he muſt alſo traverſe the Force; but if the Matter in Bar be found for the Defendant, fo that he hath open 


good Title at Law, the Defendant isexcuſed from the Force, for the Plaintiff cannot recover in the 
Action if he hath no Right; but if the Plaintiff prevails, then the Force muſt be inquired of, aud 
treble Damages aſſeſſed to Plaintiff ; but a Perſon is puniſhed criminally for entering with Forte 
even where he has a Right, though not for peaccably detaining a Poſſeſſion by Force, eſpecially if ke 
has held it for three Years in Quiet. F. N. B. 249. Bro. Tit. Force 5, 11, 29. 17 H. . 17, b.t. 


—— = TED DEE * 


— —e— — 


f The Juſtices of Peace mull ſer the Fine, and they mult do it before they commit the Offende, 
though they may take a reaſonable Time to conſider of it. If no Fine is ſet by the Juſtices, and 
the Offender is committed, B. N. cannot ſet the Fine, but will quaſh the Conviction. Ac verlas 


'Ekwell. Stra. 794. Ld. Raym. I514. 


By the 31 Llia. cap. 11. the Proviſo in the above Statute is farther ci. 
4 forced and explained, by which it is declared and enacted, 5 That no 
« Reſtitution upon any Indiftment of forcible Entry, or holding with Force, 
„ be made to any Perſon, if the Perſon ſo indicted hath had the Occups- 
&« tion, or been in quiet Poſſeſſion for the Space of three whole Years tu. 
« wether next before the Day of ſuch Indictment ſo found, and his Late 
„% therein not ended, which the Party indicted may alledge for Stay « 
% Reſtitution, and Reſtitution to ſtay till that be tried, if the other 6. 
„ deny or traverſe the ſame ; and if the ſame Allegation be tried a8 
„ the ſame Perſon ſo indicted, he is to pay ſuch Colts and Damages to tu 
1 « other Party, as ſhall be aſſeſſed by the Judges or Juſtices before whom 
— . « the ſame ſhall be tried; the ſame Cofls and Damages to be recovered aud 
| | & levied, as is uſual for Coſts and Damages contained in Jndgments up 
%%% (N 1 

By the 21 Fac. 1. cap. 15. it is enacted, © That ſuch Judges, Juſtice 
&« or Juſtice of, the Peace, as by eaſon of any Act or Acts of Parliamen! 
« then in Force, were authorized and enabled upon Enquiry, to gl 
% Reftitution of Poſſeſſion unto Tenants, of any Eſtate of Frechold of tt 
« Lands or Tenements which ſhall be entered upon with Force, or fro 
them with-holden by Force, ſhall by reaſon of that Act have the like aud 
„the ſame Authority and Ability An then ꝛeſor h (upon Indi Ament ot 
e ſuch forcible Entries, or forcible With-holdiag before them dul/ fourd) 


6« 40 
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he + to give like Reſtitution of Poſſeſſion unto Tenants for Term for Years, 
of « Tenants by Copy of Court-Roll, Guardians by Knights-Service, Te- 
« nants by Elegit, Statute-Merchant and Staple, of Lands or Tenements 
« by them ſo holden, which ſhall be entered upon by Force, or holden 
« from them by Force. | N 


ake — 8 3 * * I | 755 . 

ery 3 PLATE. x . 2 6 | 
a WF + (3) What ſhall be a forcible Entry and Detainer *Pagess8- 
0 115 within theſe Statutes, 5 | 

: Forcible Entry muſt regularly be with a ſtrong Hand, with unuſual H. P. C. 138. 

_y Weapons, or with Menace of Life or Limb. e | SIP ANE Dn 8 
gu, 145. 


If a Man enters peaceably inro an Houſe, buy turns the Party out of Halt. 299. 
polſeſion by Force, or by Threats frights him out of Poſſeſſion, this is a Hawk. P. C. 


188 : | | 145, 146. 
forcible Entry 3 But thrcat- 


ening to ſpoil his Goods, or deſtroy his Cattle, if he will not quit his Poſſeſſion, will not make a 
forcible Entry. Bro. Tit. Dureſs 12, 16. Init. 257. „% ey at» 


If a Houſe be bolted, it is forcible to break it open, but it is not ſo 2 Rol. Rep. 
to(a) draw a Latch and enter into the Houſe; and if a Man, whoſe Entry 2 a ht 
s lawful, ſhalt entice the other out of the Houſe and enter, the Door being du 235: 


n Bar, j a . ; Crom. 70.4. | 
e hath open or only latcht, his Entry is Juſtifiable. | | (a) Noy | 
in the rs By 136. 
„ aud 13". cont, who ſays, that there can be no entering if the Door be latched ; wide 1 Hawk. P. C. 145. 
Force at, who ſays, that ſuch an inconſiderable Circumſtance as this, which commonly paſſes between 
if he Ncizhbour and Neighbour, will never bring a Man within the Meaning of thoſe Statutes; and it 
f. tath been holden, that an Eutry into a Houſe through a Window, or by opening a Door with a Key, 


V not forcible, Lamb. 143. 1 Hawk. P. C. 145. 2 Rol. Rep. 2. 


If one find a Man out of his Houſe, and forcibly with-hold him from 1 Hawk. 
returning to it, and ſead Perſons to take peaceable Poſſeſſion thereof in the P. C. 145. 
Party's Abſence, this, by ſome Opinions, ſays Hawkins, is no forcible En- 
try, in as much as he did no Violence to the Houſe, but only to the Perſon 
of the other; but he himſelf is of a contrary Opinion, for though the Force 


er Cl be not actually done upon the Land, nor in the very AR of Entry, yet 
at yo bnce it is uſed with an immediate Intent to make ſuch Entry; and the 
Force, Manner of doing of it only prevents the Oppoſition, it cannot be ſaid to 


ccupa* 
ars to- 
Lllue 

= 
ta) I 
er Wi 


te without Force, which, whether it he upon or off the Land, ſeems equally 
within the Statute. | A 1 5 

[f a Man enters to diſtrain for Rent in Arrear with Force, this is a Bridg. 175. 
forcible Entry, becauſe though he doth not claim the Land itſelf, yet he 20 H. 6. 
cums a Right and Title out of it, which by. theſe Statutes he is forbid to 8 Juſt 
tiert by Force; but if a Man hath Right to Lands, and rides over them 33 | 
with Company armed to Church or Market, without expreſſing any Intent Dat. 300 
to claim it, this is no forcible Entry, becauſe his Actions ſhall be interpreted 
«cording to his Intent; but if a Man that has a Rent be reſiſted from his 
Diſtreſs by Force, this is a forcible Diſſeiſin of the Rent, for which he may 
rover treble Damages in an Aſſiſe, or may fine and impriſon the Party 


Again 
to the 
whom 
ed aud 
s Upon 


Juſtices but he cannot have a Writ of Reſtitution, for though the Statute gives Re- . 
lamevt edu by Fine and Impriſonment for the unjuſt Force that is offered to any 

0 gl 8 erlon o Right, yet it doth not gire the Juſtices Power to reſeiſe the Rent, 

of their r only the Lands and Tenements themſelves; and therefore no Writ of 

r wa lelitutian can be awarded. s : | ER 

ike aud 2 | A Man 


nent ol 
fourd) 
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| FORCIBLE ENTRY AND DETAINER. 
2 Rol. Rep. A Man may be guilty of a forcible Entry in a Dwelling-houſe, though 
2. Perk.45. there be no Body in the Houſe at the Time ; and ſo he may by an Entry 
5 Hazy Juſt. into Lands where any Perſon's Wife, Children, or Servants are upon the 
<7 315; Lands to preſerve the Poſſeſſion ; becauſe whatſoever a Man does by bi 
Moor 656. Agents is his own Act, but his Cattle being upon the Ground do not pre. 
ſerve his Poſſeſſion, becauſe they are not capable of being ſubſlituted x 
Agents; and therefore their reſiding upon the Land continues no Poſſeſſion. 
*Page 559 If ſeveral do come in Company where their Entry is not lawful, 20 
Palt. 303. all of them, ſaving one, enter in a peaceable Manner, and that one only 
9.Co. 67, uſes Force, it is a forcible Entry in them all, becauſe they come in Con. 
= 7% pany to do an unlawful Act; and therefore the Act of the one is the Ad af 
F 314, them all, and he is preſumed to be only the Inſtrument of the Reſt; by 
315. Otherwiſe it is where one had a Right of Entry; for there they only come to 
Co. Lit. 157. do a lawful Act, and therefore it is the Force of him only that uſed it, 
2 H. 5. 16.b. If divers enter by Force, to the Uſe of A. and A. afterwards agrecs t 
20 H. 6. 11. it, this makes it a Diſſeiſin in A. but nor a forcible Entry within the Statute, 
a. becauſe the Statute doth not puniſh an Agreement, but only the Force af 
Cromp.Jult. Violence of an actual Entry. N We 
BS — If he, who hath an Eſtate in Land by a defeaſible Title, continues with 
Hawk, P. C. Force in the Poſſeſſion thereof, after a Claim made by one who had a Right 
145, 147. of Entry thereto, he ſhall be adjudged to have entered forcibly, _ 
Cro. Jac. The ſame Circumſtances of Violence or Terror, which will make a 
109 Entry forcible, will make a Detainer forcible alſo ; from whence it follom, 
Crom. 70. that whoever keeps in the Houſe an unuſual Number of People, or unuſul 
Lamb. 145- Weapons, or threatens to do ſome bodily Hurt to the former Poſſeſſor, i 
2 k. F. C. he dare return, ſhall be adjudged guilty of a forcible Detainer, though nd 
5 Attempt be made to re- enter; and it hath been ſaid, that he alſo ſhal 
come under the like Conſtruction, who places Men at a Diſtance from the 
Houſe in order to aſſault any one who ſhall make an Attempt to enter into 
it; and that he alſo is in like Manner guilty, who ſhuts his Doors agaiull 
Juſtice of Peace coming to view the Force, and obſtinately refuſes to lt 
him come in; but it is ſaid, that a Man ought not to be adjudged guilty 
of this Offence for barely refuſing to go out of a Houſe, and continuiy 
therein in Deſpite of another. 1 0 
Dalt. 301. If a Man holds the Poſſeſſion by Force, though his Entry was peaceable 
Yelv. 99, the Juſtices may remove him, if he had no Right to enter; but here the 
100. Entry is at firſt peaceable and lawful, there, whether the Juſtices may r. 
Cro. Jac. move a forcible Detainer, where it hath not been peaceably held for tinte 
4 97 1 Vears, is a Queſtion; for that the Juſtices are not . of the Right, 
H. P. C. 149. But of the Poſſeſſion only ; and if a Man be got peaceably into his ou, 
guad vide, it ſeems he may defend it by Force; and where the Jury have founs 
and Hawk. qyoad the Entry Ignoramus, and quoad the Detainer Lilla vera, ſuch Indit: 
P. C. 151. ment hath been quaſhed, and the Reſtitution granted upon it ſet aſide, ant 
| 2 gReſtitution awarded. | 8 ; 
Dalt. 315. If two are in Poſſeſſion of a Houſe, and the one enter by one Title, and 
the other by another, he that hath Right ſhall be ſuppoſed to be in tie 
f Poſſeſſion ; but the Juſtices have nothing to do to intermeddle, becaule 
there is no Appearance of any Force in either; and therefore either Pam 
that erer himſelf injured muſt apply himſelf to an Action at Law tobe 
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(0 Of the Nature of the Poſſeſſions, with reſpect to 


the which one map be guiltp of à foztible Entrp and De- 

big tainer. 17 | SPE ee 

pre | EE, | =; 

d NE may be guilty of this Offence by a Force done to Eccleſiaſtical Sid. ror. 
bon, Poſſeſſions, as Churches, Vicarage Houſes, Fc. as much as if the Lev. 99. 
in ſame were done to any Temporal Tnheritance. „ | ; __ 3 
5 5 OL 5 7 | | 1 Hawk. P. C. 281, 28“. 
ON * Alſo an Indictment of forcible Detainer lies againſt ove, whether he be Page 560 


Tertenant or Stranger, who ſhall forcibly diſturb any in the Enjoyment 5 
of an incorporeal Inheritance, as Rent, Tithes, (a) Common, or an Office. 2a. Cay: 
. | | 486. 

: : 3 | but the Juſ⸗ 
ices cannot award Reſtitution for theſe, becauſe no Man can be put out of Poſſeſſion of them but at 
}is own Election. (a) Quære, Whether ſuch Indictment will lie for a Common or Office, and 
% Hawk. P. C. 146. who ſays, that he can find no good Authority that ſuch Indictment will lie; 
;nd note, that a Man cannot be convicted upon View, by Force of the 15 R. 2. c. 2. of a forcible 


Detainer of any incorporeal Inheritance, becauſe he cannot be ſaid to have made a precedent forcible 


8 10 
tute, 
> 20d 


with 


git BE =" 

te 0 No one can come wi:hin the Danger of theſe Statutes by a Violence Mod. 73. 

lors, ffered to another, in reſpect of a Way, or ſuch like Eaſement, which is ee 700 
: | | $1 

nuſud 50 Poſſeſſion, ES | i Cn ne 

or, if | | : 8 | | | general 

Zh 50 ule, that one may be indicted for entering into any Inheritance, for which a Writ of Entry will 

 fhall . Hawk. P. C. 146. Cro. Car. 201. 8 Mod. 65. 11 Mod. 52. pl. 23. 233, 273- pl. 18. 1a 


lod. 268, 417, 423, 495, 316. Ld. Raym. 6x0. Salk. 260. pl. 2. 3 Salk. 169. pl. 1. Comb. 70 


n 
W 


2 * g — = * 


(D) What Perſons map be guilty thereof, 


10ui0g 

ceable, q Man who breaks open the Doors of his own Dwelling-hovuſe, or of a Cro. Jac.r8. 

ere the Caſtle, which is his own Inheritance, but forcibly detained from Moor 786. 

ay Re n by one who claims the bare Cuſtody of it, cannot be guilty of a for- 2 Keb. 495. 

r three ble Entry or Detainer within the Statutes. PI os "_ Serjeant... 
A awhins 

Right, | | I | makes a 

5 OWl, ere, whether a Man's entering forcibly into the Land in the Poſſeſſion of his own Leſſee at Will, 

found within theſe Statutes. Hawk. P. C. 14). f 5 . 

Indid- FO | | 3 


le, aud } We ſhould ſuppoſe it within the Statutes, they being intended to puniſh Force, though exerted 
fer Colour of Right, and to induce Men to apply to the Laws ſor Relief, inſtead of ſecking to do 

le, and aiclves Juſtice, and that with Force, which the Law abhors. | | | 

in the : | | 8 | 

becauſ A Jointenanr or Tenant in Common may offend againſt the Purport of Latch. 224. 

r Party cle Statutes, either by forcibly E jecting or forcibly Holding out his Com- Palm. 419. 


wn; for though the Entry of ſuch a Tenant be lawfu per my & per ts * 


+ lv that he cannot in any Caſe be puniſhed in an Action of Treſpaſs at Dat. 315, 

ommon Law; yet the Lawfulneſs of his Entry no way excules. the 316. 
3 or leſſens the bb done to his Companion, and conſequently Hardw. 
1Qment of forcible Entry into a Moiety of a Manor, Sc. is good. 774 

man cannot be indicted for entering into the King's Poſſeſſion by Co, 69. 
ce, for that he cannot be diſſeiſed. | 10 Co. 11%. 
Au Infant at the Age of eighteen, and ſome ſay fourteen, or a Feme Bridg. 173. 
en, by their own Ache, may be guilty of a forcible Entry, and they Cremp. 
for the ſame ; but it ia doubred, whether the Infant may be jo. 62. 

| 7 300. 
impriſoned, 


0 8 


TIES es” 
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_ kmpriſoned, becauſe his Infancy is an Excufe by Reaſon of his Indiſeretion: 

and he ſhall not be ſubj<& to corporal Puniſhment by Force of the genen 
Words of any Statute, wherein he is not expreſsly named; but it is ckar 
greed, that the Command of an Infant or Feme Covert to enter is xy 
and therefore the Perſon entering is only puniſhable. e 
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Page sen (E) What ought to be the Fozm ok a Recozd grounded 
„ | upon theſe Statutes. 


Style 135, H ESE Statutes ſcem to require, that in the Indictment the Enty 
2 Bulſt. 258. mult be laid Manu forti, or cum Multiludine Gentium, aud that wit. 
2 Rol. Rep. out theſe the Statute is not purſued ;- but ſome have held that cquisalet 
1 50 Abr. Words will be ſufficient, eſpecially if the Indictment concludes contra fir 
80. mam Statuti, and that theſe Words in the Statute are put in cauſa du. 
Mod. 80, dani; but it is not ſufficient to ſay only, he entered Ji & Armis, ſiuce tit 


81. is the common Allegation in every Treſpaſs. | 
Cro. Eliz. | | | 
461. Warner ver. Collins, Noy 155. Vent. 265. 2 Keb. 133. 3 Burr. 1699, 1732. 


Palm. 277. It is ſufficient in the Caption of ſuch an Indictment to ſay, that it wa 
Cro. Jac. taken before A. B. and C. D. Juſticiariit ad pacem Domini Regis conſerva- 
633. dum affignatis, without ſhewing, that they had Authority to hear and de. 
. termine Felonies and Treſpaſſes, for the Statute enables all Juſtices of the 
| Peace, as ſuch to take ſuch Indictments. 
() Dal. 15. An Indictment of forcible Entry into a (a) Tenement, (which may ig: 
2 Rol. Rep. nify any Thing whatſoever (5) wherein a Man may have an Eſtate of Ir: 
46. hold), or into a Houſe (c) or Tenement, or into two Cloſes of Meaduv a 
you 55 (4) Paſture, or into a Rood (e) or half a Rood of Land, or into (/) ce. 
21. Jon. 102. tain Lands belonging to ſuch a Houſe, or into ſuch a Houſe, ihn 
(5) Co. Lit. ſhewing in what (g) Town it lies, or into a (5) Tenement.witi the Ap 
6. a. purtenances called T ruepenny in D. is not good, for the Place muſt be deſerb- 
() 2 Rol. ed with convenient Certainty, for otherwiſe the Defendant will neither 
Abr. 80. pl. Eno the ſpecial Charge to which he is to make his Defence, neither vil 
So Rep. the Juſtices or Sheriff know how to reſtore the injured Party to his Poſh 
334. „ 4 X 
Cro. Jac. 


633- Palm. 277. (4) 2 Rol. Abr. 81. pl. 4. (e) Bulſt. 201. (F) Leon. 186, 3 L 
101. Bro, Tit. For. Ent. 23. (g) 2 Leon. 186. (4) 2 Rol. Abr. 80. pl. 7. 


f 


Hiatu 
P, aci 


Cro. Jac. But it hath been reſolved, that an Indictment for a forcible Entry i E. 


. 2105 Domum Manſionalem five Meſſuagium, c. is good, for theſe are Wor of 
An Indic. equipollent. 5 e | 

ment for Entry into a Cloſe, called Serjeant Hern's Cloſe, 7c. without adding the Number of Ars, 
is good, for here is as much Certainty as i; required in an EjeQment, Cro, Eliz. 458. 2 ** 
Abr. 80. pl. 8. ; : 3 : 7 I ; 


conti. 
2ll 3 
enter 
that 
be he 
ſuck 
ty or 
- LT 


21 on. 186. Alſo ſuch Indictment may be void as to ſuch Part thereof, only, whid 
 3Leon.19%. is uncertain, and good for ſu much as is-certain ; therefore an Indidmeit 
; Pa k. P. C. for a forcible Entry into a Houfe and certain Acres of Land thereto belog 

oy ing may be quaſhed as to the Land, and ſtand good as to the Houſe. 

2 Keb. 495. An Indiament on the 5 R. 2. c. 8. or 15 R. 2. c. 2. needs not ſhew wiv 

3 Bulſt. 71. had the Freehold at the Time of the Force, becauſe theſe Statutes equal 

Vent 23, 25. puniſh all Force of this Kind, without any Way regarding what Eſtate tl 

FO Party had on whom it was made; yet it ſeems that ſuch Indictment og 
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 FORCIBLE ENTRY A DETAINER -© 
| to ſhew, that ſuch Entry was made on the Poſſeſſion of ſome Perſon who 


W bad ſome Eſtate in the Tenements, either as a Freehold ors Leſſee for Years, _ 
1a 7; for otherwiſe it doth not appear that ſuch Entry was made injurious 
ons. <a at > 25 13 | „ — 
15 it is ſaid, that an Indictment on 8 H. 6. g. 9 muſt ſhew, that the à Keb. 495. 


place was the Freehold of the Party grie ved at the Time of the Force, and Salk. 260. 
therefore that it is not ſufficient to ſay, that the Defendant entered into ſuch pl 3 
a Houſe exiſtens liberum Tenementum F. S. without ſ aying Adtunc exiſtens li- ol - we 73 
. . 4 8 N 0 Yo 

lerum Tenementum F. S. for otherwile it may be intended, that it was his 
Freehold at the Time of the IndiQtment __ „ 

It is therefore a general Rule, that an Indictment cannot warrant a Re- Page 562 
litution, unleſs it find that the Party was ſeiſed at the Time; but yet ſuen 
Seifin is (a) ſufficiently ſhewn by a neceſſary Implication. e 


Where it is 


* 


g 


Entry 
with. 


* raid, that the Defendant difſeiſed F. S. which could not be unleſs F. S. had been ſciſed; and it 
0 for hath been holden, that the Words Peoſſ://ionatus pro termine vite, though not ſtrictly proper in ſuch 


Indictment, are ſufficient; neither is it neceſſary to ſhew in particular what Eſlate the Party 
bad. Palm. 426. Sid. 102. 'Yelv. 28. Cro, Jac. 633. Bulſt. 17. Vent. 306. a 


An Inditment on the 8 H. 6. c. 9. for entering and forcibly expelling © | 
my Farmer, and difſeiſing me, is good, without ſhewing what Eftate a yrs 
had; for the forcible Diſſeiin to me being the main Point of the Indict- __ ; 


The ment, it is ſufficient to ſet it forth in Subſtance. : but in this 

; | | 
, | | _ Caſe the 

# b Want of ſhewing that the Farmer was ouſted, would have been an incurable Fault. Velv. 166. 

0 2 . . * 


# 


Alſo an Inditment on 21 Fac. 1. cap. 15. muſt ſhew, that the Party in- Vent, 306. 
jured was poſſeſſed of ſuch an Eſtate as will bring him within that Statute ; Sid. 102» 
and therefore it is not ſufficient for ir to ſhew in general, that he was poſ- Heß 73 

| . : ; ; 2 Keb. 709. 
ſeſſed, or that he was poſſeſſed of a certain Term, without adding, for ga. 260. 
Years; for in the firſt Caſe it may be intended, that he was Tenant at Will, pl. 1. 


and in the ſecond, that he was poſſeſſed for Term of Life; in. neither of 8 Mod. 65, 


\ 
d 


LY which Caſes is he within the Statute ; but it is faid to be ſufficient, to ſer 11 Mod. 33. 
webs forth a Poſſeſſion within the Statute in the reciting part of an Indictment, Pl: TR 2 
= 11 2 thus, quod cum J. S. was poſſeſſed for a certain Term of Years, Oc. OR 13s 

| 7 12Mad.268 


417, 42.3, 495, 816. Ld, Ray m. 610. 


| A Repugnancy in ſetting forth the Offence in an Indictment on theſe Pop. 20g. 
S:atutes is an incurable Fault ; as where it is alledged, that rhe Defendants Raym- 67. 
Facifice intraverunt, & F. S. adtunc & ibidem vi & armis deſſeiſcrunt, or 5 „ 
that the Party was poſſeſſed of a Term for Years, or of a Copy hold Eſtate, e. 435» 
ind that the Defendants diſſeiſed him, or that the Defendants difſeiſed J. . pat 30. 
of Land, then and yet beigg his Freehold, for it implies that he always Vent. 106. 
continued in Poſſeſſion ; and if ſo it is impoſſible he could be diſſciſed at | 
all; but ſome ſay, that this may be reconciled, by intending that he re- 2 Rol. Rep. 
entered after the Diſſeiſin, and before the Inditment ; but it ſeems clear, 317- 
that if the Words Adbuc extra tenet be added, ſuch a Repugnancy cannot Show. 22. 
de helped by any Intendment, and that no Reſtitution can be awarded on 27 5 
ſben Indictment, whether theſe Words be added, or not, becauſe the Par- 2 
'! grieved appears by the Indictment to have had the Freehold at the Time 
WM Wis ſo found. = | | | | 
A Conviction on 15 R. 2. C. 2. of a forcible Detainer oh View, cannot Rol. Abe 
e good, unleſs it ſhew, that the Defendant was alſo guilty of a forcible ings vs 
try; for it ſeems plain from the expreſs Words of that Statute, that the Bl 
uſtices have no Juri diQion by it over a forcible Detainer, where there has 3 
dot been a forcible Entry; but it ſeems that ſuch forcible Entry is ſuffici- | 
x ſer forth in the Complaint recited in the Convifticn ; and it ſeems a 
vL. Il, Ok ; Rr | 5 reaſonable 
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PORCIBLE ENTRY D DETAINER, - 


Palm. 19%, reaſonable Opinion; that an Indiftment_ on 8 H. 6. c. g. ſetting forth an EI; 
196, 197- try and forcible Detainer is good, without ſhewing whether the Entry was 
Cro Jac.i9, forcible or peaceable, for the Words of the Statute are, Where any du] 

: 20, 1 nale forcible Entry in Lands, & c. or them hold forcibly ; but it muſt ſer 
ren ul, forth an Entry, for otherwiſe it appears not, but that the Party hath been f 


| HR 353. always in Poſſeſſion, in which caſe he may lawfully detain it by Farce. 


pl. 15. The Time and Place of the Diſſeiſin are ſufficiently ſet forth in an In- - 
Cro.Jac.41. dictment, alledging, that the 'Defendant tali die intravit, Efc. & ipſun A wy 
un bh B. manu forti difſeifivit, without adding the Words adtunc & ibidem, for 10 
} 3 I: the Entry and Diſſeiſin being both of the ſame Nature, and the one Plainly 7 
n .* - tending to the other, it is a natural Intendment that they both happened oh 
Page 563 together. „„ a (En po 
Noy 125 * It has been reſolved, that a Diſſeiſin is ſufficiently ſet forth, by al. 4 


at 5 ledging, that the Defendant entered, Sc. into ſuch a Tenement, and dif. 
186.  Teiſed the Party, without adding either the Words Illicitè or Expulit or Ind 
2 Hawk, P. for the Word Diſſeifevit implies as much. | 
A | ; 
Noy 120. | 
If the Conviction is in the præterperſect Tenſe, accefſimus & vidimus, inſtead of the preſent 
| Tenſe, it ſhall be quaſhed. Stra. 443- | | 3 . 


2 I i , l e 


F) Of the Awarding of Beſtitution, by whom, 
and in what Manner; and herein ok ti® Nature 
of the Poſſeſſions, and to whom ſuch Licſtitution 

is to be made. wh „„ 


HB HE ſame Juſtice or Juſtices, | befote whom an Indiament of forcible 


140. Entry or Detainer ſhall be found, may award Reſtitution, but no 
Bridg. 175. other Juſtices, but thoſe before whom the Inqueſt was found, can award Ref 
Kel. 204. Reſtitution, unleſs the Indictment be removed by Certiorari into the King's we 
11 Co. 59, Bench, and they by the Plenitude of their Power can reſtore, becauſe that wh 
Sidon; is ſuppoſed to be implied by the Statute ; for that whenever an inferior Ju- Tir 
— riſdiction is erected, the by rk Juriſdiction muſt have Authority to put bY 
9. Oo. 118. it in Execution; ſo if an Indictment be found before the Juſtices of the ; 
| Dalton's Peace at their Quarter-Sefſions, they have Authority to award a Writ of nd 
k , Jul. 314. Reſtitution, becauſe the Statute having given Power to the Juſtices or Jul- Det 
| SOT, ” boy tice to reſeiſe, it may as well be done by them in Court as out of it; but 1. 
Vent. zog. the Juſtices of Oyer and Terminer or general Gaol-Delivery, though they Fo 

Keb. 88. may enquire of forcible Entries, and fine the Parties, yet they cannot 
"= ow award a Writ of Reſtitution. | - OT | ſſo 
or 1 execute the ſame in Perſon, or may make their Precept to the Sheriff to do i. TOR 

| Dyer 187, Hawk. P. C. 152. 5 1 | 
"ab The Sheriff, if need be, may raiſe the Poſſe Comitatus to aſſiſt hin u x. 
Ml the Execution of the Writ of Reſtitution ; 168 if he return, that be = 
Hawk. P. C. could not make Reſtitution: by Reaſon of Reſiſtance, he ſha!l be amerced. 
152. e 1 = 5 8 f Ti 
Lamb. Juſt, Reſtitution ought wy to be awarded for the Poſſeſſion of e it 
133. viſible and corporeal; for a Man, whe has a Right to ſuch as are i 

G0 Lit. 3a3 and incorporeal, as Rents or Commons, eannot be put out of Poſſeſſion | 
Hawk. F. C, them, but only at his own Election, by a Fiction of Law to enable bim a 
* to recover Damages againſt the Perſon that diſturbs him in the Gt Dy 
of them; and alL the Yam that can be deſired againſt a Force in 7c * be 


? # 


1 
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to ſuch Poſſeſſions, is to ha ve the Force removed, and thoſe who are guilty 
of it puniſhed ; which may be done by 15 R. 2. c. 2 25 | 


Reſtitution ſhall only be awarded to him who is found by the Indict- Lamb. 16 3j, 
ment to have been put out of actual Poſſeſſion, and conſequently that it 1 54- 
ſhall not be awarded to one who was only ſeized in Law; as to an Heir Dk c. 83. 
on whom a Stranger abateth upon the Death of the Anceſtor, before any 5 Jac. | 
actual Entry made by ſuch Heir; and from the ſame Ground it follow- Hawk. P. C. 
eth, that it ſhall not be granted to. an Heir upon ag IndiQtment finding a 181. | 
forcible Entry made upon his Anceſtor.+ | e re, t When the 
i quaſtied, Reſtitution muſt be awarded, though the Party's Title is expired fince the ee 
on. Stra 474.— lf the Indictment is removed by Certiorari, B. R. may award Reſtitution, 
diſcretionally; and will do it unleſs Defendant plead very ſoon, and take Notice of Trial within 
Term. | Hardw. % 8 e 


; , . 0 4 
1 — BE YEE 8 1 2 


* 


— 


*(G) What thall be a Bar oz Stap to ſuch Award *Pageg64 
of fieſtitution; and herein of luperſeding and let⸗ 
ting it aſide after it is executed. We ts 


JI. appears by the Proviſo in the Statute of 8 H. 6. c. 9. and alſo by the Hawk. P. C. 


31 Eliz. cap. 11. that any one indicted upon theſe Statutes may alledge 1 52.andthe 
quiet Poſſeſſion for three whole Years to ſtay the Award of Reſtitution, in 2 
the Conſtruction whereof, faith Serjeant Hawkins, it hath been holden, that Dat 8 978 
ſuch Poſſeſſion muſt have continued without Intertuption during three whole crom. 5 
Years next before the Indictment; and therefore that he, who having been H.P. C. 139. 
in Poſſeſſion of Land for three Years or more, is forcibly ouſted, and then Pyer 141. 
reſtored by Force of the Statute of 8 H. 6. c. 9. cannot juſtify a forcible Pl. . | 
Detainer till he hath been in Poſſeſſion again for three Years after ſuch 320 ya oY 
Reſtitution ; and alſo for the fame Reaſon it hath been ſaid, that he, who potce 21, 
under a defeaſible Title hath been never fo long in Poſſeſſion of Land to 29. | 
which another hath a Right of Entry, cannot juſtify ſuch a Detainer at any laſt; 256. 
Time within three Yeats after a Claim made by him who hath ſuch Right, | 
and the ſubſequent Continuance in Poſſeſſion amounted to a new Entry. 


Alſo it is ſaid, that the three Years Poſſeſſion muſt bg of a Jawful Eſtate, Dale, c. 79. 


:nd therefore that a Diſſeiſor can in no Caſe juſtify a forcible Entry or 22 H. 6. 18. 


Detainer againſt the Diſſeiſee having a Right of Entry, as it ſeems that b. 7 
be may againſt a Stranger, or even againſt the Diſſeiſee, having by his Crom. 71." 


Laches loft his Right of Entry. . mm 


| DE | a ſuch Dif- 
ſeiſor may juſtify againſt a Stranger, or even againſt the Diſſeiſee, if his Right of Entry is taken 
May. Hawk. P. . 152-3, : 5 | | : * 


Wherever ſuch Poſſeſſion is pleaded in Bar of a Reſtitution either in the Keb. 548. 
ing's Bench, or before Juſtices of the Peace, no Reſtitution ought to be Salk, 4 I. 
«warded till the Truth of the Plea be tried, and ſuch Plea need not ſhew Hawk. P. O. 
under what Title, or of what Eſtate ſuch Poſſeſſion wes, becauſe not the 8755 


Title, but the Poſſeſſion only is material. - Keb. 1 
5 35 £ „„ . E » 
| ö Vent. 265, 


If one, who has been three Years in Poſſeſſion, be afterwards ouſted, Hawk. P. C. 

ad the ſame Day re-enter with Force, and be alſo indicted on the ſame 163. 
jet it ſeems, that by the plain Meaning and Reaſon. of the Statute, 

*can no more bar the 1 of the Party ſoreibly entered upon, ** 

1 „„ Rr 2 | 1 


Sid. 97, 99, 
5 £84. 


, ' FORCIBLE ENTRY axy DETAINER. 


if he had been indiQed on another Day, though the Words of the Statut 


are, That there all be no reſtitution, &c. if the Perſon indicted have bin 

in quiet Poſſeſſion for three Years next before the day of the Indictment fand, 

for the Import hereof ſeems to be no more than it it had been ſaid, for 
three Years next before the Indiftment. ES 


3 | 3 4 1 72 The Juſtices muſt not award Reffitution in the Defendant's Abſence, 


164. and without calling him to anſwer for himſelf; for it is implied by natural 
Savil.68. pl. Juſtice, in the Conſtruction of all Laws, that no one ought to ſuffer ary 


141. Prejudice, without having an Opportunity to defend himſelf. 5 
Keb. 348, If the Defendant tender a Traverſe of the Force, (which muſt be it 
427- - Writing) no Reſtitution ought to be till ſuch Traverſe be tried. in ordg 


jo rg 49, to which the Juſtice, before whom the. Inditment_ is found, ought u 
award a Venire for a Jury; but if ſuch Jury find ſo much of the Indid. 
ment to be true as will warrant a Reſtitution, it will be ſufficient, though 


2 Salk, 587. they find the other Part of it to be falle. OW 


pl. 3. 588. 


page 565 


Dyer 187. * The ſame Juſtices, who have awarded a Reſtitution on an IndiQmen 


ol forcible Entry, Ac. or any two or one of them, may afterwards ſuper. 
F. C. 140. {ede ſuch Reſtitution upon an Inſufficiency in the Indictment appearing 


rom. 165. unto them; but no other Juſtices or Court wharſoever have ſuch Powe, 


8 c. 81, except the Court of King's Bench ; but a Certiorari from thence wholly 


Cro. Eliz. Cloſes the Hands of the Juſtices of Peace, and avoids any Reſtitution which 


"915. is executed after its Teſſe, but does not bring the Juſtices into a Contempt 


Telv. 32, without Notice. 


Mo. 677. 


© pl. 921. 8 1 


* 


Savil 68. pl Alſo the Court of King's-Bench has ſuch a diſcretionary Power over theſe 
141. Matters, from an equitable Conſtruction of the Statutes, that if a Reſtity- 


H. P. C. 40. tion ſhall appear to have been illegally awarded or executed, the ſaid Coun 
Cro, Eliz. may ſet it aſide, and grant a Re-reſtitution to the Defendant 3 as where 


7 110. the Indictment on which the Juſtices proceeded is quaſhed for inſufficiency, 
Yelp, 0 4 or where it appears that the Juſtices of Peace were irregular in their 
Cro. Jac, Proceedings, as by refuſing to try a Traverſe of Force, c. or where the 
148, Defendant traverſes the Force and gets a Verdict in the King's Bench; bit 
the Defendant cannot get ſuch Verdict if the Force be pardoned by a ge- 
neral ſtatute Pardon before the Trial, becauſe the Offence appearing to the 
Court to be diſcharged, it can no longer be proceeded upon, thongh the 
Defendant would wave the Benefit of the Pardon. 
Raym. 83. Neither can a Defendant in any Caſe whatſoever ex Rigore Juris demand 
Keb. 343, a Reſtitution, either upon the quaſhing of the Indictment, or a Verdi 
305. found for him on a Traverſe thereof, Oc. for the Power of granting a Re. 


ee eg. reſtitution is veſted in the King's Bench only by an equitable ConſtruRion 


H. P. C. 41 


Cro, Eliz. of- the general Words of the Statutes, and is not expreſsly given by thoſe 


916. Statutes, and is never made uſe of by that Court, but when, upon Cont» 
2 Salk. 587. deration of the whole Circumſtances of the Caſe, the Defendant ſhall ap 


| 3” e to have ſome Right to the Tenements, the Poſſeſſion whereof he lol 
«fe *3* by the Reſtitution granted to the Proſecutor. : 
2 Keb. 371. . e | | 

Savil 68.pl. _ | &” 16M . | | | 
141. The Court of B. R. hath been ſo favourable to one, who upon his Tn- 


Cro. Elia, verſe of an Indictment upon theſe Statutes being found for him, hath ip: 
peared to have been unjuſtly put out of his Poſſeſſion, that they have award- 


41. 7 
Hank. P. C. ed him a Re- reſtitution, notwithſtanding it bath been ſhewn to the Cour! 


S. that ſince the Reſtitution granted upon the Indictment, a Stranger bath i 


covered the Poſſeſſion of the ſame Land in the Lord's Court. 


* 


* 


SA 


F O R G E R Y. mw 


AORGERY at Common Law is an Offence in falſly and fraudulently Hawk. P. C | 
making or altering any Matter of Record, or any other authentic 182. g 
Matter of a public Nature, as a Fariſh Regiſter, or any Deed or Will, . 
ind puniſhable by Fine and Impriſonment, and ſuch other corporeal Pu- 
nihment as the Court in Diſcretion ſhall think proper. | 5 

But the Miſchiefs of this Kind inereaſing, it was found neceſſary to guard 

againſt them by more ſanguinary Laws. Hence we have ſeveral Acts of | 

Parliament declaring what Offences amount to F ny Sa which inflig 1 
ouph ſeverer Puniſhments than there were at the Common Law. pn | \ 

Therefore it will be neceſſary to conſider, 

ment 155 = 
Iper- 
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empt 


(J) In what Caſes the making and altez ing of a 
Writing ſhall be ſaid to be fo faz falſe and frau- 
dulent, as to amount to Fozgerp. 566. . 

(B) Of what Natuze or Kind the Writing muſt 
be, to conſtitute the Offence Fozgerp at Com- 
mon Law. 568. - | 

(C) What Offences of this uind are made For- 
gery by Statute, and of the Puniſhment to be 

infliced on Perſons guilty of Fozgerp. 569. 


— ——— „ hed Ga — 6 4 


* 


(A) Jn what Caſes the making and altering of a 
Writing ſhall be ſaid to be ſo far falſe and frau- 


zh the dulent, as to amount to Fozgerp. 
| | 7 | "7 — . 
wy THE Notion of Forgery doth not ſo much conſiſt in the counterfeiting Hawk. P. C 


a Man's Hand and Seal, which may often be done innocently, but in 183- 


ws he endeavouring to give an Appearance of Truth to a mere Deceit and 2 Rol, Abr. 
thoſe Falfty ; and either to impoſe that upon the World as the ſolemn Act of re gee f 
95715 another, which he is no way privy te, or at leaſt to make a Man's own 27. 


AQ appear to have been done at a Time when it was not done, and by 

Force of ſuch a Falfity to give it an Operation, which in Truth and Juſtice 

It ought not to have. | a | 
Hence it is held to be Forgery for a Man to make a (a) Feoffment of ; Iaſt. 16g. 

ain Lands to J. S. and afterwards make a Deed of Feoffment of the Pult. 46. b. 


lame Is + 5 . * 27 H. 6. 3. 
Tr Lands to 7 9, of a Date prior to that of the Feoffment to 7 * * 
U ap- : | 3 5 182. 

ward *) So if by his firſt Conveyance he had paſſed only an Equitable Intereſt for good Conſidera- 


——— aſterwards by ſuch a ſubſequent antedated Conveyance endeavoured to avoid it. 


. 1 


#Pa ec6 * Alſo is Forgery for a Man who is ordered to draw a Will for a fuk 
| 1 Perſon, to inſert Legacies in it of his own Head. 3 
Moor 759 g 5 


183. | 15 ders 1 | | = 
'8 Mod, 192. Fitzgib. 261, 12 Mod. 493, 496, Stra. 69. 


* 
- 


13 FORGERY. 


| herein he falfifies the Date in order to defraud his own Feoffee bs mak 
a ſecond Conveyance, which at the Time he had no Power to make. b 


$ + 


- ; e 5 ; | c| 
760. zlinft.y 79, Hawk. P. C. 182, cont, Pyer 288. b. Wo ef 
Mod. 66. $9 if one inferts in an Indictment the Names of thoſe againſt whom i — 


Hawk. F.C. Truth it was not found, this is Forgery. 


4 int. 1. So where one finding another's Name at the Bottom of a Letter, at 2 co. 
Hawk. PC. fiderable Diſtance from the other Writing, cavies the Letter to be cut if 


183, and a general Releaſe to be written above the Name, and then takes of the 


Seal and fixes it under the Releaſe. | | | Rec 
Moor 619 Alſo the making any fraudulent Alteration of the Form of a true Der hay 
Hawk. P. C. in a material Part of it, is Forgery; as the making a Leaſe of the Many, 
163. But in of Daz appear to be a Leaſe of the Manor of Sale, by changing the Late 
3 wok 95 D. into an S. or by making a Bond for five Hundred Pounds expreſi | 
Ck tems in Figures ſeem to have been made for ſiye Thouſand, by adding a ne a 
to think Cypher. | LS : . F ter « 
that a Deed : : 1 | ; Bare 
ſo altered is more properly to be called a falſe than a forged Deed; but by Hat. this is Forger; Ord 
for a Man's Hand and Seal are as falſly made Uſe of to teſtify his Aſſent to an Inſtrument, wtid 
after ſuch an Alteration is no more his Deed than a Stranger's. Hawk. P. C. 183. 
Pult. 46. But as the Fraud and Intention to deceive, by impoſing upon the Woll p i 
e that as the Act of anather, which he neyer conſented to, are the chief l. wh 
183. gredients which conſtitute this Offence ; ſo it hath been held, that he why 0 
LON. writes a Deed in another's Name, and ſeals it in his Preſence, and by by RO 
Command, is not guilty of Forgery, becauſe the Law looks upon this 15 
the other's own Sealing, as done by his Approbation and Command. = 
Moor 760, So if a Man writes a Will for another without any Directions from hin, 
85 and he for whom it is written becomes Non Compos before it is brought!y 
him, it is not Forgery; for it is not the bare Writing an Inſtrument in 2. T 
ther's Name without his Privity, but the Giving it a falſe Appearance d Cour 
having been executed by him, which makes a Man guilty of Forgery. tone 
Moor 619, Alſo he cannot be puniſhed as guilty of Forzery, who raſeth the Nag der 
Noy 99. Libris out of a Bond made to bimfelf, and putteth in Marcis, becauſe het from 
alk. 375 is no Appearance of a fraudulent Deſign to cheat another, and the Alter ſurel 
tion is prejudicial to none but to him who makes it, whoſe Security for i diſre 
Money is wholly avoided by it; yet it ſeems to be Forgery, if by the Ct for tl 
| cumſtances of the Caſe it ſhould any way appear to have been done wichen ta be 
Eye of gaining an Advantage to the Party himſelf, or of prejudicing! Fore, 
third Perſon ; alſo it is holden, that ſuch an- Alteration, even withou: thek they 
2 Circumſtances, is a Miſdemeanor though it be not Forgery. Nau 
Moor 762. It ſeems, that by a bare Nonfeaſance a Man cannot be ſaid to be guilf wil | 
Noy 191. of Forgery; as if a Man in drawing a Will omits a Legacy which be! puniſ 
| directed to inſert ; yet it hath been holden, that if the Omiſſion of a Bequck oy 
to one cauſe a material Alteration in the Limitation of a Bequeſt to anoti org 
as where the Omiſſion of a Deviſe of an Eſtate for Life to one Man cault 4 
a Deviſe of the ſame Lands to another to paſs a preſent Eſtate, which alle = 
„ wiſe would have paſſed a Remainder only, he who makes ſuch an Omi * 
{Putinfuch is guilty of Forgery. 1 * 
te, ee. | 
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firſt Inquiry ſhould be gus anime? 
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Orders, or (4) a Protection from a Parliament Man, 
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PO RG BE KV. 
But it ſeems td be no way material, whether a forged Inſtrument be made Hawk. T7. 

in ſuch a Manner, that if it were in Truth ſuch as it is counterfeited for, it C. 1. 

would be of Validity or not; and upon this Ground ĩt hath been adjudged, | . 

that the Forgery of a Protection in the Name of A. B. as being a Member Sid. 142. 

of Parliament, who in Truth, at the Time, was not a Member, is as muen 

a Crime as if he were. — „ | 1 . 


\ 


= 


J 
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„(B) Of what Nature or Kind the Wziting mult *pageg68 


be, to conſtitute the Offence Fozgerp at Common 


T isclearly agreed, that at Common Law the Counterfeiting a Matter Rol. Abr. 68 
of Record is Forgery ; for fince the Law gives the higheſt Credit to all 7'6- 
Records, it e nnot but be of the utmoſt ill Conſequence to the Public to Cro. pliz. 
have theni either forged or fulſifie. 1 „ 

| ö S 15s : 7 2 Mod. 66. 
8 Mod. 192, 12 Mod. 493, 496. Fitzgib. 261. Stra. 69. 


F 


Alſo it is agreed to be Forgery to counterfeit any other authentic Mat- £ 
ter of a public Nature, as (a) a Privy Seal, or (5) a Licence from the (a)Rol.Abr 


| . 8. pl. 33. 
Barons of the Exchequer to compound a Debt, or (c) a Certificate of Holy 8 


326. Jon. 
8 ; | ; > ; 325. | J 
(5) Rol. Abr. 65. pl. 5. 2 Bulſ. 137. (6) Lev. 138. (4) Sid. 143. 


(e Rol. Abr ( 
66. pl. 10. 
Raym. 81. 
Owen 47. 
\ < : N £15 ? , Sid. 178. 
Leon. 170 {f) Mour 769. Noy 101. Dyer 302. and Hawk. P. C. 184. where it is ſaid 
that he cannot find this Point any where directly holden.— But ſce infra. and the next Head. 


Ir is alſo unqueſtionable, that a Man may be in like Manner guilty of 
Forgery at Commgn Law by forging (e) a Deed ; and therefore it ſeems, 
that one may be equally 1 by forging ( f) a Will, which cannot be 

C 


thought to be of leſs Conſequence than a Decd. . 


© 


There feems to be ſome ſtrang Opinions in the (g) Books, that the (g) Rol. 
Counterfeiting any Writings of an inferior Nature to thoſe above-men- 333 
tioned, is not Forgery at the Common Law ; alſo it hath been (4) holden, 5 i 158. 
that the F orging another's Hand and thereby receiving Rent due to him Rol. Abr. 66 
from his Tenants, is not puniſhable at all; but by Ci) Hawk. it cannot pl. 8, 9. 
ſurely he proved by any good Authorities, that ſuch baſe Crimes are wholly Winch. 4% 
diſregarded by the Common Law, as not deſerving a public Proſecution; a, : 
for the Opinion, that they are puniſhable by no Law, ſeems by no Means | puta: 11 
to be maintainable, ſince many of them are moſt certainly puniſhable by oro, Eliz. 
Force of 33 H. 8. cap. 1. neither can it be a convincing Argument, that 296, 853: 
they are not puniſhable at Common Law, (% becauſe they are of a private 3 Bull. 265. 
Nature, as much as other Writings concerning ſuch Matters; yet no one (2) 
wil ſay, that the making a falſe Deed concerning a private Matter, is not 
puniſhable at Common Law, but perhaps, ſays he, it may be reaſonable to 3 Bulſ. 2.65, 
make this Diſtinction between the Counterfeiting of ſuch Writings, the (i) Hawk. 
Forgery whereof, as in the above Caſes, is properly puniſhable as Forgery, P. C. 184. 
and the Counterfeiting of other Writings of an inferior Nature; that the (4) Leh. 
former is in itſelf criminal, whether any third Perſon be actually injured Dos 
thereby or not; but that the latter is no Crime unleſs ſame one receive a 
Prejudice from it. ag | | 


Yelv, 146. 


But 


Fa 
* : . . 


Yelv. tas 


12 Ceo. 1. 
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The Tig But theſe Opinions came fully to be conſidered in a late noted Cafe 
and Ward, where it was held, that the Counterfeiting a Releaſe or Acquittance * 

Mich. Sum o Money, though without Seal, was Forgery ; and that it would he 

Barnard. K. the mbſt injurious Notion, and even a Reflection on the Common Law, tg 

B. 10. ſuppoſe it lo defeRive as not to provide a Remedy againſt Offences of thi 

e Nature. * : | FFV 

1461. : ; | * 5 7 
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| ®Pageg69 # (C) What Offences of this Hind are made Forge: 


rp by the Statute, and of the Puniſhment to hy 
inflicted on Perſons guilty of Forgerp. | 


I) the 5 Elia. cap. 14. it is enacted, That if any Perſon or Perſons 

. * upon his or their own Head and Imagination, or by falſe Conſpiracy 
and Fraud with others, ſhall wittingly, ſubtilly and falſely forge or make 
| or ſubtilly cauſe, or wittingly aſſent to be forged or made any falſe Deed, 
Charter or Writing ſealed, Court-Roll, or the Will of any Perſon ot 
Peorſons in Writing, to the Intent that the Eſtate of Freehold or Inher. 
* tance of any Peron or Perſons, of, in or to any Lands, Fenements o 

_ * Hereditaments, Freehold or Copyhold, or the Right, Title or Intereſt of 

% any Perſon or Perſons, of, in or to the ſame, or any of them, ſhall o 

* may be moleſted, troubled, defeated, recovered or charged, or ſhall pre- 

„ nounce, publiſh or ſhew forth in Evidence, any ſuch falſe and forged 

bee « Deed, Charter, Writing, Court-Roll or Will as true, knowing tlie ſane 
'_ *_  * to befalſeand forged, as is aforeſaid, to the Intent above remembered, 
« (except being an Attorney, Lawyer or Counſellor, he ſhall for his Clien 

« plead, ſhew forth, or give in Evidence ſuch falſe or forged Deed, & 

„to the Forging whereof he was not Party or Privy, ) and ſhall be thereof 

* convlcted either upon Action, or Actions of Forgery of falſe Decds, u 

« be founded upon the ſaid Statute, at the Suit of Ta Party grieved or 

| * otherwiſe, according to the Order and due Courſe of the Laws of :li 
„ Realm, Ce. he ſhall Pay unto the Party grieved his double Coſts and 
| Damages, to be found and aſſeſſed in that Court where ſuch Conviduon 
„ ſhall be; and alſo ſhall be ſet upon the Pillory in ſome open Marke. 
Town, or other open Place, and there have both his Ears cut off, all 
his Noftrils flit and cut and ſeared with a hot Iron, Cc. and fhall ſore 

* feit ro the King the whole Iſſues and Profits of his Lands and Tenemcnts 
and ſuffer,perpetual Impriſonment. 2 | 
| And Par. 3. it is enacted, Thar if any Perſon or Perſons, upon hi 
e or their own Head or Imagination, or by falſe Conſpiration or Fraud hid 
* with any other, ſhall wittingly, ſubtilly and falſly bee or make, or wit 

« ringly, ſubtilly and falſly cauſe or aſſent to be made and forged, any fall 
Charter, Deed or Writing, to the Intent that any Perſon or Perſons ſhal 

« or may have, or claim any Eſtate or Intereſt for Term of Years, ob 
or to any Manors, Lands, Tenements or Hereditaments not being 
+. < Copyhold, or any Annuity in Fee-ſimple, Fee-tail, or for Term of Li, 
Lives or Years; or ſhall, as is aforeſaid, forge, make or cauſe, or aſſen 
4 to be made or forged any Obligation, or Bill Obligatory, or any Acqu* 
4 tance, Releaſe, or other Diſcharge of any Debt, Account, Action, Sul, 
Demand, or «ther Thing Perſonal, or ſhall pronounce, publith or bit 
1 in Evidence, except as is before excepted, any ſuch falſe or forged Chare 
« ter, Deed, Writing, Obligation, Bil] Obligatory, Acquittance, Rei 5 
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« or Diſcharge as true, knowing the ſame to be falſe and forged, and ſhall * 
« be thereof convicted by any of the Ways and Means aforeſaid, he ſhall 
« pay unto the Party grieved his double Coſts and Damages, to be found 
« and aſſeſſed in ſuch Court where the ſaid Conviction ſhall be had, and 
« ſhall be alſo ſet upon the Pillory in ſome open Market-Town, or other 
« open Place, and there have one of his Ears cut off, and alſo ſhall ſuffer 
« lnpriſonment for one Year, Oc. 2 ET - 
And by Par. 7 & B. it is further enacted, That if any Perſon or Per- 
« ſons being convicted or condemned of any of the Offences aforeſaid, | 
« by any the Ways and Means limited, ſhall, after any ſuch his or their 
« * Conviction or Condemnation, eftſoons commit or perpetrate any of the 
« ſaid Offences in Form aforeſaid, that then every ſuch ſecond Offence 
« ſhall be adjudged Felony without Benefit of the Clergy, ſaving to all 
« Perſons other than the ſaid Offenders, and ſuch as claim to their Uſes, 
« all Rights, &c. which they ſhall have to any the Hereditaments of any 
« {ach Perſon ſo as is aforeſaid convicted or attainted at any Time before, 5 
„Ec. ſaving alſo the Dower of ſuch Offender's Wife, and the Right of : 
« his Heir, 1 . | | | 
And by Par. 10. it is further enacted, That all Juſtices of Oyer and 
« Terminer, and Juſtices of Aſſiſe, ſhall have Power to inquire of, hear 
« and determine the Offences aforeſaid. 5 | 
But it is provided, by Par. 9, 12, G 16 © That this AQ, or any Thing 3 
« therein contained, ſhall not extend to any Ordinary or his Commiſſary, . 
« (7c. for putting their Seal of Office to any Will to be exhibited unto 
« them, not knowing the ſame to be falſe or forged, or for writing of the 
« {aid Will, or Probate of the ſame; nor to any Proctor, Oc. of any. 
« Eccleſiaſtical Court, for the writing, ſerting forth or pleading of any + 
© Proxy made according to the Eccleſiaſtical Law, for the Appearance of 
any Perſon being cited to dppear in ſuch Court; nor to any Archdeacon 
« or Official for putting their authentic Seal to the ſaid Proxy or Proxies; 
nor to any Eccleſiaſtical Judge for admitting the ſame ; nor to any Per- 
« ſon who thall. plead or ſhew forth any Deed or Writing exemplified under 
the Great Seal of England; or under the Seal of any other authentic 
Court of this Realm; nor to any Perſon who ſhall cauſe any Seal of any 
Court to be ſet to any ſuch Deed, Charter or Writing inrolled, not 
„knowing the ſame to be falſe or forged.” 5 


page ye 
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In the Conſtruction of this Statute the following Points have been 


1. That a falſe Cuſtomary of a Copyhold Manor made in Parchment, Dyer 322. 
under the deals of Several Tenants of the Manor, and containing in it divers — = 


falſe Cuſtoms, apparently tending to the Diſheriſon of the Lord, and falſly Hauk P. 
pretending to be its Title, to be ſet forth by the Conſent of all the Tenants 136. 


and Allowance of the Lord, is within the firſt Branch of the F orgery men- 


tioned in the Statute, as being a ſealed Writing made to the Intent to mo- 
lf the Inheritance of the Lord. b i | 

2. That the Forgery of a Leaſe for Years, or of a Grant of a Rent- ; Inſt, 150. 
charge for Years, in the Name of one who is ſeiſed of a Freehold or In- Noy 42. 
beritance, js alſo within the ſaid firſt Branch of the Statute, becauſe the ſaid Han k. P. C. 
ranch is penned in general Words extending to any Moleſtation whatſoever n 
of ſuch Eſtate, without mentioning any Eſtate or Intereſt, in the Claim 
whereof ſuch Moleſtation ſhall conſiſt ; and from this Ground it follows, 
that theſe Words in the ſecond Branch of Forgery mentioned in the Statute, 
. the Intent that any Perſon ſhall claim any Eftate or I 9 for Term of 

ern &c. are meant only of ſuch Forgerics which relate to ſuch an Eſtate 


2. That a | *F 


1 My > COOLS 
- n N 


Ep e 


Dyer. 30%. , 3. That the Forgery of a Will in Writing of one poſſeſſed of ſuch 28 
Pl. 43 Eſtate, mentioning a Bequeſt thereof, is within the ſaid ſecond Branch of 
the Statute, as being a falſe Writing, made to the Intent that ſome Perſ;, 
may claim an Eſtate for Years, notwithſtanding the ſaid Branch makes i, 
: expreſs Mention of a Will, as the firſt doth. gon 5 
Leon. 370, 4. That the Forgery of a Leaſe of Lands in Jreland is not within eite 
of the Branches of the Statute. e | 
,con.170. . 5. That the Forgery of a Deed, containing a Gift of mere Perſqp,] 
EP C Chattels, is,alſo no way within the Statute, the Words whereof to this Pur. 
186. pole are, If any Perſon-ſiall forge any Obligation, or Bill Obligatory, or ay 
| Acquiftance, Releaſe or other Diſcharge of any Debt, Aecaunt, Adtion, Su, 
„ Demand, or ather Thing Perſonal. = SE 
*Page57t * 6. That the F orgery of a Statute Merchant, or of a Recagnizance 
pi 3 the Nature of a Statute Staple, by acknowledging them in the Name of 
466. aanother, are within the Statute as being Obligations, becauſe they muſt hae 
Hawk.P,C. the Seal of the Party, by the expreſs Words of the Statute, which appoin 
186, cont, in what Manner ſuch Statute or Recognizance ſhall be taken; but that ihe 
3 Inſt. 171. Forgery of'the Statute Staple is no way within the Statute, becauſe it necg, 
eth not the Seal of the Party, but anly the fecal of the Staple provided 
ö . 9 VVV 
3 Inſt. 171. 7. That he, who is truly informed hy another that a Deed is forged, 


N. 


187. and not by the true Debt appearing in the Condition. 


aid Offences, - 5 
3 Reb 356, 16. Thar notwithſtanding it be neceſſary, in every Proſecution upon the 
07 5, Statute, ſtrictly to purſue the very Words of it, (for which Cauſe it hat 
Leb. 34% been reſolved, that an Indictment, ſetting forth the Forgery of a Wrum 
2 Keb. 129. indented; without adding that it was ſealed, is inſufficient 3) yet there wis 
2 Lev, 221. no Neceſſity that the Tranſlation of the Words of the Stature ſhould be iu 
Vent. 23, proper Claſſical Latin, ſo that it were intelligible ; and upon this Ground 
i 1 e it hath been adjudged, that an Indictment ſetting forth, that the Defendant 
| i FAC ſuper caput ſuum proprium did forge, Ec. meaning thereby to expreſs tha 
8. he did it of his own Head, is ſuffcient. . 

z Lev. 111, 11. That upon an Indictment of Treſpaſs, Forgery and Publication of: 
Eh pt Deed, a Verdid finding the Defendant guilty de tranſgreſſione & Farger 
er præalictis, prout ſuperius in Indlictamento ſupponitur, is ſufficient, becauſe thele 
785. Words de tranſgreſii me præalict. include the Whole; allo perhaps ſuch 
Verdict may be ſufficient for another Reaſqn, becauſe the Offence is equal 
within the Statute, and the Puniſhment the very ſame, whether the Pany 

„ be guilty both of the Forgery and Publication, or of one of them only. 
Keb, yo7, 12. That if the Conveyance be defective, ſo as not to paſs the Thing 
742, 803, intended to be conveyed, yet it is within the Act; as where to an Indie. 
848. The ment of Forgery the Error aſſigned was of a Deed inrolled, and the Ac- 
Kisg ver. knowledgement laid eleven Months after the Inrollment ; and it beingo 
3 jected, that it being of a Bargain and Sale it can have no Force, nor RY 
4 Geo. 2, J 92 4 . wif 
S. P. deter- * 5 1 i 8 2 
mined between The King and Crole, 2 Stra. jcs, e KR. B. 153, 44, 47 
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way binding. 40 the Party without the. Acknowledgement ; but the Court 
held, that admittin the Acknowledgment eſſential, ſo that the Inrolment 
vas not good, unleſs that appeared, (which they ſeemed to deny), yet that 
it was within the Statute ; and that though there be a Flaw in the Convey- 
ance forged, which Counſel Learned may eſpy and avoid, yet the Party | 
may be impeached, moleſted and troubled by ſuch a Deed, which makes 
it within the Statute. | 3 on: | 

By the 2 Geo. 2. cap 25. f reciting, that the Laws already in Force were e ag . 
not effectual for preventing the abominable Crimes of Forgery, it is enacted, Ry : y I 
« Thar if any Perſon ſhall falſly make, forge or counterfeit, or cauſe or t Re gg 93 
* procyre to be falſly made, forged or counterfeited, or willingly act or G. 2. c. 24. 
« aſſiſt in the falſe making, forging or counterfeiting any Deed, Wu, Teſ. ſ. 81. 
« tament, Bond, Writing-Qbligatory, Bill of Exchange, promiſſory Note 
« for Payment of Money, Indorſement or Aſſignment of any Bill of Ex- | 
change, or promiſſory Note for Payment of Money, Acquittance or *Page572 
« Receipt either for Money or Goods, with Intention to defraud any Per- Fitzgib 57, 


4 ſon, knowing the ſame to be falſe, forged or counterfeited, then every & vide 


„ ſuch Perſon F thereof lawfully convicted, according to the due ow 2125 
« Courſe of Law, 1all be deemed guilty of Felony, without Benefit of : 3 49 
« Clergy. : JJ a 4g OL 

| | DES 5 8 who never 
exiled, Foſt. Cr. Law 116. Forgery of an Order or Requeſt for Delivery of Goods, of which 
the Perſon ſuppoſed to ſend the Order, neither hath nor claims zny diſpoſing Power, Foſt. Cr, 
Law 119+ 679, | | V! 


« Provided, that no Attainder for this Office ſhall make or work any 
« Corruption of Blood, Loſs of Dower, or Ditherifion of Heirs.” | 

And by the 7 Geo. 2. c. 22. reciting the laſt above mentioned Statute, and 
that the ſame doth not extend to the Forging of any Acceptance of Bills 
of Exchange, it is enacted, That if any Perſon ſhall falſly make, alter, 
* forge or counterfeit, or cauſe or procure to be, falſly made, altered, 
« forged or counterfeited, or willingly act or aſſiſt in the falſe Making, 
* Altering, Forging, or Counterfeiting any Acceptance of any Bill of Ex- 
change, or the Number or Principal Sum of any accountable Receipt 
for any Note, Bill, or other Security for Payment of Money or Delivery 
* of Goods, with Intention to defraud. any . Perſon whatſoever, or thall 
Hutter or publiſh as true, any falſe, altered, forged or counterfeited Ac- 
* ceptance of any Bill of Exchange, or accountable Receipt for any Note, 


* Bill, or other Security for Payment of Maney or Delivery of- Goods. 

* with Intention to defraud any Perſon, knowing the ſame to be falſe, al- 

* tered, forged or counterfeited ; then every ſuch Perſon, being thereof 

F lawſblly canvicted, according to the due Courle of Law, ſhall be deemed , 

{ guiley of Felony, and ſhall ſuffer Death as a Felon, without Benefit af 

* Clergy.” f | £ 1 The fol- 
lowing For- 


geries are alſo Felonies without Benefit of Clergy, viz. Of T:/timonial of Juſtices by Soldiers or 
Mariners, 29 Eliz. c. 19. f. 3.—Of Authorities to transfer Stoch, or perſonating. Proprietors. 8 
Geo. J. C 22, 31 Geo. 2. C. 12. f. 60,—Of Order for Payment of Amnuities, Or per ſonat ing the 
Proprietor, 9 Geo. 1. c. 12. f. 4. 9 Geo. 2. c. 34. f. 8. — Of new Stamps, or Receipts for Mo- 
ney payable on Indentures. 8 Ann. e. 9. ſ. 41.—Of the Hand of the Accoustant- General, Regiſter, 
Clerk of the Report. Office, or any of the Caſbiers of the Bayh. 12 Geo, 1. e. 32, f. 9.—Of Eaft- In- 
dia Bonds,—]4,—Of South-Sca Common Seal Bonds, Receipts, or Warrants for Dividends, per vari- 
01s Statutes, ſee the Tables. —Of Mediterranean Paſſes. 4+ Geo. 2. c. 18.7 Of any Entry of 
Acinowledgment,—Of Bargainer in Bargain and Sale in the Regiſtry of York, the ſecond Offence. 
: Geo. 2 c. 6.1, 31,—0f Stamp for marking Gold and Silver. 31 Geo. 2. c. 32.1, 15.—Of Policies 
Royal Exchange and London Aſſurances, 6 Geo. 1. c. 18. ſ. 13.—Of Debenturer, 5 Geo. 1. c. 
5 . 10.—Of the Marks on Leather.—On Linen. — Of the Common Seal of the Bank, or of Bank- 
Her, —Of Exchequer Bills.—Of Lottery-Orders.—Of Stamps, Nc. ſee the Tables, —Of Regiſter or 
N cence of Marriage. 26 Geb. 2, c. 33- f.16.—Of Scamen's Tickets, Wills, Sc. 9 Geo. 3. c. 30, 
+ 6.—0f the Hand of the Receiver of the Prafines, 30 Geo, 2. c. 14.1, 9 —0f any Warrant or 


Order for Payment of Money, | 
| ney, or Delivery of Goods, 7 Ces. 2. C. 22. 
a D f i . FO RE- 2 


* 


\ 
* 


- 7 g ; 1 : 5 
, o l pv ; a 24 
- „ es” ö 
. * ; 8 
. : + hs : ; . 9 
5 . - > ; 1 | f 


% — 


. Hale's P. C 


f 3 ö | "I \ | 

4 * Py 4 8 po 2 

1 | ? 2 | | f 
| * 


=, 


(A) What it is at Common Law, and how py 
niſhed. 572 „ „ 
(B) What it is by Statute, and how zeſtraincd 

aud puniſhed. 572. e 


_ * — 


| (A) What it is at Common Law, and how puniſhed, 


3 1oft. 1g. LL unlawful Endeavours to enhance the Price of any Commodir, 
43 Aff. 38. N which is ſo prejudicial ro Trade and Commerce, and injurious to 
Bro. Indi the Public in general, comes under the Notion of Foreſtalling, wiich 
includes Ingroſſing, Regrating, and all other Offences of the like Nature; 
Page 57 3 and are puniſhable by Fine and“ Impriſonment anſwerable to the Heinul- 
neſs of the Offence upon an Indictment at Common Law. 5 


5 8o, Offences of this Kind are thoſe of ſpreading falſe Rumours, buying 


Hawk,P.C Things in a Market before the accuſtomed Hour, or Buying and Selling 
234 again the ſame Thing in the ſame Market, and other ſuch like Devices. 
Alſo if a Perſon (a) within the Realm buys any Merchandize in Groly, 
3 inſt. 196. and ſells the ſame again in Groſs, it is an Offence of this Nature, for here. 
152. 


by the Price is enhanced, becauſe, paſſing through ſeveral Hands, ai 


(e) But any will endeayour to make his Profit of it. 


Merchant, 


whether he be a Subjett or a Foreigner, bringing Victuals, or any other MerchandiZe, into tix 
Realm, may ſell the ſame in Groſs. z laſt, 196. Hale's P. C. 152. - 


cio. Car. 80 the bare Ingroſling of a whole Commodity with an Intent toſell'ta 


231. an unreaſonable Price, is an Offence indictable at the Common Law; for i 


Hawk. P. C. ſuch Practices were allowed, a rich Man might ingroſs into his Hands 
_ whole Commodity, and then ſell it at what Price he ſhould think fir. 

5 Int, 197. Alſo even the Buying of Corn in the Sheaf is an Offence at Common 
Hale's P. C. Law, becauſe it tends to enhance, which ſhews how jealous the Law is of 
152. all Practices of this Kind. \ 


On 


i" 5 b Ed 4:44; , 7 8 8 5 * 3 


we: What it is by Statute, and how reſtrain 
| . and puniſhed. | 


* 


Put Srarores relating hereunto, are 23 F. 3. cap. 6. 6 Kl 
cap. 10. 11 Rich, 2. cap. 7. 1 H. 4. cap. 17. 14 H. 6. 49 
25 H.8S.cup. 2. 2& 3£.6.cap.15. 3 4E. 6. Tr e 


1 


* 
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i * 
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LOMES ß MNH. | 
cap. 14. 5 Elis. cap. 5 and 12. 13 Elis. cap. 25. 21 Jac. 1. cap. 22. 
nd 1 V. E M. ſefſ. 1. cap. 12. 31 Geo. 2. cap. 40. 4 Fs 

* the principal Statutes are; Lf, The 5 & 6 E. cap. 14. by which 
i enated, © That whoſoever ſhall buy, or cauſe to be bought, any a 
« Merchandize, Victual, or any other Thing whatſoever (a) coming by 88 
« Land or by Water toward any Market or Fair to be ſold in the ſame, or 20 BY 

: ; judged, 

coming toward any City, Port, Haven, Creek or Road of this Realm, that an An- 
or Wales, from any Parts beyond the Sea to be ſold, or make any Bar- did ment, 
gain, Contract or Promiſe, fox. the having or buying the ſame, or any charging 
part thereof ſo coming as aforeſaid, before the ſame” ſhall be in the Fi Defen- 
« Marker, Fair, City, or Port, &c. ready to be ſold, or ſhall make any 2 _ 
Motion by Word, Letter, Meſſage, or otherwife, to any Perſon or Per- f. a Fg” pi 
« ſons, for the Inhanſing of the Price or dearer Selling of any Thing above- Place near 
mentioned, or elſe diſſuade, move or ſtir any one coming to the Market, B. and there 
or Fair, to abſtain or forbear to bring or convey any of the Things above buying of 


ſed « rehearſed, to any Market, Fair, City or Port, Oc. to be fold, ſhall be . ey 
IS jen « Foretalle ß = * Goode 
| ; | was about . 
o ell in the Market of B. is inſufficient, without alledging expreſsly, that rhe Goods were com- 
oli ng to the Market to be ſold, Rol. Rep. 421, 1 | ES 
Us t9 | 


And by the ſaid Statute, par. 2. it is enaQted, ** That whoſoever ſhall 

by any Means, regrate, obtain, or get in his Hands or Poſſeſſion, in any 

Fair or Market, any ( Corn, Wine, Fiſh, Butter, Cheeſe, Candles, 

i * Tallow, Sheep, Lambs, Calves, Swine, Pigs, Geeſe, Capons, Hens, *Page574 
© Chickens, Pigeons, Conies, or other dead-(c) ViQual what ſoe ver that 

ſhall be brought to any Fair or Market to be ſold, and do ſell the ſame () That che 


again in any Fair or Market holden in the ſame Place, or within four CE! _ 


which 
arure; 
inoul- 


uyIng 
cling 
ces. 


Groſs, Miles thereof, ſhall be taken for a Regrator.“ an Intentte 
heres „ TE | | | makestarch 
each f it, and then to ſell it, is not within the Statute, becauſe it is not bought to be ſold again in 
k e ſame Nature in which it was bought, but to be firſt altered by a Trade or Science, and then 
ud again. Bridg. 5, 6. Hawk. P. C. 237.,—Nor for the ſame Reaſon does the Buying of 
or in order to make Meal of it ſeem to be within the Statute. Moor 895. pl. 810. Cro. 
to the a, 231. cont. Owen 135. Nor the Buying of Barley with an Intent to make Malt of it. Cre. 
7,231. 3 Inſt. 196. cont. Owen 135. f But this laſt is excepted by an expreſs Proviſo, par. 
; in the Statute. But the Buying of Corn, and turning it into Malt in another's Houſe, 
II it at deing ſo large a Quantity that it could not be malted in the Buyer's own Houſe, is not within the 
for il zeneſit of this Exception. Owen 135. (e) It hath been held, That buying Salt is a 
ds Viual within this Statute, as being neceſſary for the Food and Health of Man, and ſeaſoning and 
| taking wholeſome other Victuals. 3 Inſt, 195. Hale's P. C. 152, Cro. Car. 231.— But 
. cither Apples, Cherries, nor other ſuch like Fruits, are within the Intent of the Statute. 3 Inſt. 
mmol 55. Hale's P. C. 152, Cro. Car. 231. Owen 135+ Cro. Jac. 214 Nor Hops. Cro. 
W is ol v. 23. Nor Malt. 3 Inſt. 196, Hale's P. C. 152. cont. Owen 135, - Rol. Rep. 12. 
eee wh + See infra, the laſt Note. | 4 
And it is further enacted by the ſaid Statute, par. 3. That whoſoever * 
3 ſhall (4) engroſs or get into his Hands, by Buying, Contracting or Pro- (4) That an 
iſe of taking; other than by (e) Demiſe, Grant or Leaſe of Land, or Indiment, 
1 Tithe of any Corn growing in the Fields, or any other Corn, or Grain, which char« 
ined Butter, Cheeſe, Fih, or other dead Victuals whatſoever, within the $© 2 wy 
Realm of England, to the Intent to ſell the ſame again, ſhall be reputed wich 0 
a unlawful ngroſſer.“ 8 ef bought ſo 
"Þ . . b | 5 much Cornu, 
11 „ inſufficient, for the Words are, Gall engreſi or get into bis Hands by Buying, Me. and there- 

f 6. re mult be preciſely purſued. 2 Leon. 39. e That there is no neceſſity in an lufor - 
ap. uon or Inditment to ſay that the Defendant did not come by it by a Demiſe of Land, Ws. but 
. b hp Defendant, if he have any ſuch Matter to alledge in his Deſence, may give it in Evideuce. 

ca; „ 0 | N 


And it is farther eng cted by the ſaid Statute, par. 4, 5, and 6, That 
vboever ſhall offend in any of the Things before recited, and be _ « | 
= du 8 


(a) On this 


— 


17. FOES e 
Auly convicted, ſhall for the firſt Offence ſuffer Impriſonment for twd 
Months, and forfeit the Value of the Goods fo by him bought or had 
and for the ſecond Offence ſhall ſuffer Impriſonment for one half Ven. 
ts) And «© and forfeit the (a) double Value of the Goods, fc. and for the thin 
| nn “ Offence ſhall be ſet on the Pillory, and forfeit all his Goods, and be 
on for in- committed to Priſon during the King's Pleaſure.” 
roflin RY { | | 1 | RH ns 
Ho 7. contrary to the Statute, is ood, which doth not exprefsly ſhew the Quantiy of 
the Thing ingroſſed; and on this Foundation it was adjudged, that an Information for ingrofſing 
Corn, the Quantity whereof was expreſſed by the Word Cumulus, was inſufficient, 1 Bull. 57 


Cro. Car. 381. But it is ſaid, that an Indictment for ingrofling aagnam guantitatem frument; i 

ſufficient. 6 Mod. 32. [We ſhould ſuppoſe the Buying great Quantities of Corn, to turn itto 
Meal or Malt, muſt be within the Statute, at leaſt in. many Inſtances.—But the Circumſtances 
of each Caſe muſt determine the Judgment of a Jury. — Perhaps in this Country there js no 
Statute more beneficial for the Poor, and, in Fact, for the People in general, nor a Law to which 
ſo little Attention is paid, or the 3 whereof is ſo ſhamefully neglected. The conſtant 
Practice of the Salefmen of Cattle in Smithfield Market, ſufficiently juſtifies the ſevereſt Cenſury 
on this Subject. ] | [Eh FE OP - 


: + The stat. 12 Geo. 43. c. 71. repeals 3 & 4 Ed. 6. 3 & 6 Ed. 6. 3 Fh. & M. 5 Eliz, 
x5 C. 2. and Part of 5 Ann. and all Acts inforcing them. „ 


Tage 5s | ® F O R F EI TUR E. ' 


Co. Lit. 39 JFNORFEITURE is a Word often made uſe of in the Law, and in 
MW Civil Caſes is uſually applied to Alienations and Diſpoſitions made by 
fthoſe who have but a particular Fſtate or Intereſt in Lands or Tenement, 
to the Prejudice of thoſe in Remainder of Reverſion ; alſo the Owiſſan 
or Neglect of a Duty which the Party binds himſelf to perform, or 
to the Performance of which he is injoined by the Law, is upon the 
| Breach or Neglect thereof called a Forfeiture, that is, the Advantages ac. 
eruing from the Performance of the Thing are by his Omiſfion defeated 

and determined. g's | 
In this Senſe of the Word the principal Matters relating to Forferure 
are conſidered under the Titles Eftates for Life, Copyhold, Conditions, Obls 
gations, and Title Offices; and therefore in this Place we ſhall conſider it 
only as it relates to Crimes and Offences, for which the Party is puniſhe 

5 See this in his Eſtate and Poſterity. ; : 

ubject ful- „ : 5 
ly conſidered, on Principles of Reaſon, Juſtice and Policy, in Cenſiderations onthe Law of Fuſe 
ure for High Treaſon.——lt High Treaſon, the Forfeiture accruesto the Crown, (of whoſoever 
the Land is holden) propter delictum tenentis, and this though the Blood of the Heir is ſaved, forthe 


Offence is purged by that; but in Felony, ſaving the Blood preſerves the Deſcent to the Heir, be. 
cauſe the Lord is intitled by Eſcheat propter dęfectum Sanguinis, Foſter 223. 


5 (A) For what Crimes an Offender ſhall fozfelt 


his Lands at Common Law. 575. 
) For what Crimes his Goods and Chattcls 


r I 
(C) Foz what Crimes bp Statute. 579- 
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and Waſte. 


corrupted; 


VVV 


 (P) To what Time the Forfeituze ſhall have Kela? | 


tis, ! 15 hy 
E) What is to be done with the Offenders Goods 

before Conviction. 582. 8 
(r) Wheze the Wife ſhail loſe her Dower. 583. 
(6) How far the Blood of the Offcnder is coz⸗ 

rupted. 584- 3 ³ 
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(A) For what Czimes an Offender ſhail fozfeit his 
Lands at Common aw. 


B; the Common Law, all Lands of Inheritance whereof the Offender Co. Lit. . 


is ſeiſed in his own Right, and alſo all Rights of Entry to Lands in 3 la. 19. 


the Hands of a Wrong- doer, are forfeited to the King on an Attainder of 


High Treaſon, although the Lands are holden of another; for there is an 

Exception in the Oath of Fealty, which ſaves the Tenant's Allegiance to 

the King; ſo that if he forfeits his Allegiance, even the Lands held of 

another Lord are forfeited to the King, for the Lord himſelf cannot give 

out Lands but upon that Condition. ee” . 1 5 

Alſo upon an Attainder of Petit Treaſon or Felony, all Lands of In- 3 Inſt. 19. 

heritance whereof the Offender is ſeiſed in his own Right, as alſo all 

Rights of Entry to Lands in the Hands of a Wrong-doer, are forfeited to 

the Lord of whom they are immediately holden ; for this by the Feudal 

Law was deemed a Breach of the Tenant's Oath of Fealty in the higheſt - 

* Manner, his Body with which he had engaged to ſerve the Lord being *Page576 

forfeited to the King, and thereby his Blood corrupted, ſo that no Perſon 

could repreſent him; and conſequently dying without Heir, the Lord is 

in by Eſcheat. h 995 a 
Bur the Lord cannot enter into the Lands holden of him upon an Stamf F. C. 

Eſcheat for Petit Treaſon or Felony without a ſpecial Grant, till it appear 22. 


by due Proceſs, that the King hath had his Prerogative of the Year, Day 8 3 P. 


* 


And as to this, ſince the Statute of Prærogativa Regis, it ſeems to have aluſt. 36,37 
been generally holden, that the King has a Right, not only to waſte the 4 Co. 114. 
Lands of Inheritance, which a Perſon attainted of Felony held immediately _ 
of any other Lord, but alſo to hold them over for a Year and Day; and 8 F. 
by ſome he had always this Right, but according to others he had an- * 
2 Right only to the Waſte, and the Vear and Day was given him in 
jeu of it. | 3 | 
_ As to Lands whereof a Perſon attainted of High Treaſon (a) dies Co. Lit. 2, 
ſciſed of an Eſtate in Fee, they are actually veſted in the King without any N 53. 
Office, becauſe they cannot deſcend, the Blood being corrupted, and the ( 7 Sur by | 
Freehold ſhall not be in Abeyance. LE the Com- 


mon Law 


| foch Lands were not veſted in the actual Poſſeſſion of the King during the Life of the Offender, | 


300. 10. Stamf. P. C. 19x, Bro. Coron. 208, 210. Leon, 21. Co. Lit. 24. 


It is ſaid, that the Inheritance of Things not lying in Tenure, as of 3 loft. 19, 

ent-Charge, Rent-Seck, Commons, c. are forfeited to the King by an 21. | 
Atzinder of High Treaſon ; and that the Profits of them are alſo forfeited 8 
t0 bim by an Attainder of Felony during the Life of the Offender, and that 1 
the Inheritance ſhall be extinguiſhed by his Death ; for it cannot eſcheat, . 


uſe it lies not in Tenure ; neither can it deſcend, becauſe the Blood is 


It 
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4 | OKKFELTURE 
te) Co. 2,3. It feems agreed, that no (a) Right of Action to Lands of Inhert 4 

5 7 Co. 179. could ever be forfeited; neither could (5) a Right of Entry into Link 
' (6)3Inft.19. whereof there was a Tenant by Title, nor an (e) Uſe, except where, ou! 
e 3, had been (4) fraudulently conveyed with an Intent to avoid a Forfehn 

[2 3 Rol nor a (e) Condition be forſeited before 33 H. 8. c. 20. infra, 579. ney 
Abr. 34. could Land in (f) Tail be forfeited after the making of Weſtm. 2. 131 

(c) zʒInſt. 19. 1. c. 1. any longer than for the Life of the Tenant in Tail, till 26 U 
e „„, 700 oh | {1 | | 


19. Stamf, | | . 
F. C. 187, Plow. 554. Dyer 289. pl. 55. Co. Lit. 130, 372, 391. 


3 Inft. 19. The Profits of Lands, whereof one attainted of Felony is ſeiſed of y 

Fitz. 4//e Eſtate of Inheritance in his Wife's Right, or of an Eſtate for Life only y 
155 Ferie 3 Right, are forfeited to the King, and nothing ſhall go to th 

23.4 40 1 . 

7 «Fol All Cuſtomary Eſtates of Inheritance are forfeited by an Attainde i 

Bulſ. 13. Treaſon or Felony, unleſs there be ſome particular Cuſtom to the contny 

2 Brownl. as in Gavelkind, becauſe the Perſon is civiliter mortuus by the Attainder,u 


ee * therefore is diſabled to have or hold any Eſtate, or to have any Propemi 
Godb. 467 any Thing ; and therefore if a Perſon be ſeiſed in Fee of a Copyhold, u mad 
2 Jon. 151, be attainted of Treaſon or Felony, the Copyhold is in the Lord withoy 7 


1869. any Preſentment of the Homage, becauſe it is againſt the Nature of a Couns 
Lev. 263. Baron to inquire of Criminal Matters or Offences againſt the King; and ſud 

| e Homage is at the Will of the Lord, and often influenced by him; but it 
5 Co. wp Copyholder be convicted of Felony, and preſented by the Homage, . 
Co; Cop. Special Cuſtom the Eſtate may be forfeited to the Lord; but this is thh 
ſe. 58. the Special Cuſtom, ſince the Copyholder is not diſabled by the Ci 
Pollex.615. to hold tht Eſtate, as he is if he was artainted; and therefore ſince iti bo be 
to sal. by the Cuſſom only that ſuch Forfeiture accrues, it muſt be in the Mme ande 

| © which the Cuſtom has ſettled it, which is by Preſentment of the Homage 
\ but if a Copyhold is granted for Life, and by another Copy the Reveria 
page 577 is granted“ to another, Habend. after the Death of the firſt Copyholder, a 
FO Surrender, Forfeiture or other Determination of the firſt Eſtate ; the fil 


Copyholder commits Murder, and is thereof atrainted, the King pardon A 
the Murder and the Attainder and all Forfeitures thereby; in this Caſe, it | 
in the Reverſion is intitled to the Eſtate ; for the King cannot have ithr 
the Baſeneſs of the Tenure, ſince he cannot be Tenant at Will to any be 
| | ſon; and the Lord cannot have it, becauſe he cannot be Tenant to hit ll 
| ſelf ; therefore the particular Eſtate of Tenant for Life being extinguilktg 

+ On Certi- the Re verſion immediately commences.+ | =; 
| 3 of forfeited Eſtates, that Defendants were poſſefſed of Lands forfeited, and didnt King 
diſcloſe them according to Statute ; the Court would not grant Scire fucias, but ſaid they procl than 
as for Lands forfeited for High Treaſon. Bunb. 14.— But by Stat. 4 Geo. I. c. 8, on ſuch Ce Here 
tiſicate, the Exchequer is to proceed as on an Inquiſition ; and the Court afterwards ordered atimg 
Scire facias on ſuch Certificate, as on an Inquiſition found, Bunb. 15. : 
Us 5 . 8 | IRE findiy 
LIT ey : ; 5 and t 
| | | a . 8815 | the ] 
„ 5) Of the Forfeiture of Goods and Chattels. 4 
# | eiln 
: LL Things whatſoever, which come under the Notioh of a Perſows tw 
2x1 4s Eſtate, and which a Man is intitled to in his (g) own Right, wi 1 fo 
132 Co. 12. ö | | 8 | 3. 
(g) But not thoſe which he hath as Executor or Adminiſtrator to another. Cro. Car. 566. | they 
> Alfo a Term limited to Executors, and not veſted in the Party himſelf, is not fur ſcitable. Lare 
Leon. 5, 6. And, 19. Moor 100. Dyer 30g, 310. ſeitu 


+ 


R C D 
W OM 3 


* 892 ro . — 0 * 
* 8 » f 9 - 2 Ny, - ; 8 . 
4 4 - 
5 £ = ; 4 * Fg 

Py r 7 ; F : ! : 2 2 0 
deer ones ti ꝗſ¶Gͤ-u-x¹w /PR,mH „ 
; * BE . F; 1 T U ? ” * NY % 
' { „ 5 , 3 : 


+ they be ib Aion or Poſſeſſion, are furſcirable in the following faſtais :: 
; tothe (2) King, for the Trouble and Charge he has been at in holding (%) That 
ourts and bringing the Offenders to Juſtice. _ ide Lords 


ri ; es JJ ot og Gs 

ures ther private Perſon,, may have bona Felonum & Fugitivorum, but they muſt be claimed by way of 
heile rant, and not by Preſcription, becauſe no Man can preſet ibe for them; for every Preſcription >= 
1388 nul be immemorialz and the Goods of Felons and Fugitives cannot be forfeited without Matter 
6 A Record, which preſuppoſes the Memory of that Continuance. 3 Co. 10g. 46 E. 3. 16. 


Alſo Perſonal Things, ſettled by Way of Truſt on the Offender; ate as Cro- Jae. 
nuch forfeited as if he had the legal Intereſt, or were in Poſſeſſion of them; 33. 


rut for a Perſon who is afterwards convicted of Treaſon or Felony ;4heſe 
re as much liable to be forfeited, as a Bond made to him in his own Name, 3 


# 


ra Leaſe in Poſſeſſion. 


Alſo the Truſt of a Ternj granted by a Mati for the Uſe of himſelf; bis „ % 
ife and Children, &c. is liable in like Manner to be forfeited, if fraudu- 72:24 _ - 


inder g 
er. ently made with an Intent to avoid a ſubſequent Forfeiture, but it thall be 25 jr "x 


forfeited ſo far only, as it is reſerved to the Benefit of the Party himſelf, if Lev. 299. 


111 ade bn fide, whether before or after Marriage, for good Conſideration Eane 34% 
0 itbout Fraud, which is to be left to a Jury on the whole Circumſtances 113. „ 
b. f the Caſe, and ſhall ne ver be preſumed by the Court where it is not ex- 8 py 
nd fad preſsly found. L 4 ; 7 5 7 | "And. 434. 
butt] 1 RT * bs FVG BETS IRS | Ram. 120. 
ins 1 Rol. Abr. 36. Rol. Abt. 343. March 45, 88. Sid. 260, 40. Keb. 99. 
oth þ But the Power of Revocation of the Truſt of a Settlement reſerved to. | 
v0: Grantor is not liable to be forfeited, if it depend upon ſomething Perſonal 5 5 

Ice ui e be done by the Grantor himſelf, as the making the Deed of Revocation SHINY > 
Mano B.nder his Hand and Seal. 1 7 VF Nod 16,38. 5 


Vent. 1 2. 


_ hs 10 Mod. 116, 120, 124. 459, 361, 367, 415. 

der, a = > TY EM 

the fil e . e e „e 
* A Mafi forfeits all ſuch Perſonal Eſtate f in the following Inſtances: 4 Grants of | 

Lale, | f ; 1 | „ .. , Felonis 8 
ve it in | Goods how to be intolled, 4 & f W. & M. c. 21. . . 


1. Upon a Conviction of Treaſon or (5) Felony, as Is clearly agreed by - 


to his- s Co. 109. 
cvitel all the Books. | (b) had © 
therefore a 


| a „„ r POD 
Perſon convicted of Manſlaughter, and making Purgation, as was the ancient Practice, or burnt 
in the Hand according to the preſent, forfeits his Goods and Chattels, but not his Lands, for the 


d has King hath Joſt a Subject; and theretore the Party is Puniſhable, though in a more gentle Manner 
1 * than when there is a ſedate and deliberate N 5 Co. 110. — That a Perſon convicted of 
Jeredl Hereſy forfeited neither Lands nor Goods, hecauſe the Proceedings againſt him were only proſulute 
8 ezine, DoR, and Stud. 1, 2. c. 49. Hale's P. C. 5. : 8 


* 2. Upon the Coroner's Inqueſt taken on (c) View of a dead Body, and Page 378 
ode him guilty either as Prineipal or as Accefſaty (4) before the Fact, gtaundf. P 

nd that he fled for the ſame, whereby he forfcits his Goods abſolutely, and C. 63. 
the Iſſues of his Lands till he be acquitted or pardoned. Hale's P. C. 

: , . * Uo 2 F. 

| Keilw, 68. b, Dyer 239. pl. 36. 5 Co. 110. 4. And that in ſuch Caſes where ha Cotoner 
Perſon cancer have the View of the Body, the King ſhall intitle himſelf to the Goods and Chattels upon 

e Preſentment, 6 Co, og. (dy Secus if he be found Acceſſary after, for the Indictnsent 
i ſo far void. Staundf. P. C. 184, - | 
3- Upon 2 Jury's finding that the Defendant fled at the ſame Time that Keilw he 
ey acquit him of an Indictment of Capital Felony, or, as ſome ſay, of 1 5 
Larceny, before Juſtices of Oyer, Ic. but ſuch a Pindin cauſes no For- 5 
ieture of the Iſſue of the Lang, becauſe by the Acquittal the Land is diſ- graundf. 

Vox. Il. on oC „ charged ; 184. 


— 


* 


* 
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charged; neither will it have any Effect as to the Goods, if the Indiftmene 
- were unſufficient, or if the Flight be diſproved on a Traverſe, which, as al 
A gree, may be taken to any ſuch Finding, except, that by a Coroner's li- 
n and, as (a) ſome ſay, even to that, as well in reſpe& of the Flight, 
8 my as of the Particulars of the Goods. e 
roner. * | : 


4 


bh 4. The Goods of Perſons outlawed are forfeited to the King, forthe 
3 Co. 119. 2 e | 2 X 2 * 3 

111. bie Retiring from the Inquiries of Juſtice is held fo criminal in the Eye of the 
Tit. Out- Law, that it is puniſhed with the Loſs of Goods ſo long as the Outlayry 
lawry. Rands in Force. So (6) if a Perſon make Default till the Award of an Exi. 


0 Fitz. gent, either upon an Appeal or Indictment of a Capital Felony, he forfeiy 


| js robin "* his Goods, unleſs he was pardoned before the Exigent was awarded; andi 
28. is (c) holden, that the Law is the ſame as to ſuch a Default upon an lu. 


Staundf. dictment of Petit Larceny, and that wherever Goods are ſo forfeited they 


P. C. 183, are not ſaved by an Acquittal at the Trikl; (4) but by a Reverſal of the 
184. Award of the Exigent they are ſaved, whether ſuch Reverſal be fora 
pg) % Error either in Fact or in Law, as for the Impriſonment of the Defendant 
Bro. Cen g at the Time when the Exigent was awarded, or for a Defc in the India. 
Finch. 352. ment, Appeal or Proceſs. . . SOLVE 

Rol. Abr, | : NS 


993. 41 Aſſ. pl. 13. 22 Aſſ. pl. 11. Cro. Ekz. 4, 72. (e) Hale's P. C. a71. (4) 5 Co. 110, 


111. 43 E. 3, 17. Hale's P. C. 271. Co. Lit. 259. Cro. Jac. 464. Staundf. Prerog. 4) 


s Co. 109+ 5. If a Man be Felo de ſe, or if a Felon be killed in the Robbery, or by 
Fitz. Coron. reſiſting in order to eſcape, he forfeits his Goods and Chattels; for when 


289, 312. 


Staunar, a Man thus forfakes Life, all his Goods and Chattels are derelid, 
P. C. 184. and therefore the King ſhall. have them as the Maintainer of public Juſ- 
3 Inſt. $6, tice. | Et ; A | | oth 


227. 5 * © | 455 | 1 
P y 4 Aw. 6. If a Felon waves, that is, leaves any Goods in his Flight from thoſe 
he tuft. 1 M who either purſue him, or are apprehended by him ſo to do, he forſeits 


Ero. Eliz. them, whether they be his own Goods, or Goods ſtolen by him; and at 
694. Common Law, if the owner did not purſue and appeal the Felon, he 
(e] But for Joſt the Goods for ever; but by the (e) 21 H. 8. cap. 1t. for encouraging 
this vide the Proſecution of Felons it is provided, that if the Bi comes 1n as Evi 


0 8 dence on the Indictment, and attaint the Felon, he ſhall have a Writ of 


chat a Sale Reſtitution. 


5 


in a Market VVV, Wo 55 . 5 
Overt does not ſo far alter the Property of the Goods, but that upon a Proſecution by the Verſon 


from whom they were ſtolen, he ſhall have them again. Tit. Fairs and Markets. 


$ Co. 109. And here we may obſerve a Difference between Goods waved; Strays 
x” and the like, and Goods forfeited for Felony or Flight ; for, as it has beef 
e obſerved, Goods forfeited for Felony are not in the King without an Office 
found of ſuch Felony or Flight, becauſe the Propgrty cannot alter without 

Matter of Record, but Goods waved are in the King without Office, be- 

cauſe there the Property is in no Body ; and therefore by public Agree- 


| Page 379 ment is put out of the Finder, in whom it was by the State of Nature, and 


is veſted in the King as a Recompence for his Trouble and Charge in the 
+ 1f A. has Execution of Juſtice. 0 | | | 

a Freehold ; | | 36 WH 80 
Leaſe, and is attainted on 8 & 9 W. 3. c. 26. relative to coining; it is forſeited to the Crown: 
Kirton v. Horton, Foſter 223. Tenant at Will hath not any Thing to ſorſeit. Denn v. Feral. 


I Will. 176. | 


4 


\* withſtanding. 


o f \ 
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c Foz what Crinies by Statute. | 


V the 26 H. 8. rap. 13. it is enaQed. „that every Offendet and Of 
« fenders being hereafter fawfully convicted of any Manner of High 
« Treaſons by Preſentment, Confeſſion, Verdict or Proceſs of Outlawry, 
« according to the due Courſe and Cuſtom of the Common Jaws of this 


« Realm, jhall loſe and forfeit td the King, his Heirs and Succeſſors, aal! . 


« ſuch Lands, Tenements and Hereditaments, which any ſuch Offender 
« or Offenders ſhall have of any Eftate of Inheritance in Uſe or Poſſeſſion 
« by any Right, Title or Means, within the Realm of England, or elſe, 
« where within any of the King's Dominions, at the Time of any-ſuch Trea- 
« {on committed, or at any Time after, ſaving to every Perſon and Per 
« ſons, their Heirs and Suceeſſors, other than the Offenders in any Trea- 
« ſons, their Heirs and Succeſſors, and ſuch Perſon and Perſons as claim 
to any their Uſes, all ſuch Rights, Titles, Intereſts, Poſſeſſions, Leaſes, | 
« Rents, Offices and other Profits, vhich they ſhall have at the Day of oy 
«* committing ſuch Treaſons, or at any Time before, in as large and Fo 
« ample Manner, as if this Act had never been had nor made. 
And by the 33 H. 8. cap. 20. it is enacted, That if any Perſon or 
« Perſons ſhall be attainted of High Treaſon, by the Courſe of the Com- 
mon Law or Statutes of this Realm, in every ſuch Caſe every ſuch At- 


 * tainder by the Common Law ſhall be of as good Stfength, Value, Force 


and Effect, as if it had been done by Authority of Parliament; and that 
„the King, his Heirs and Succeſſors, thall have as much Benefit and 
„Advantage by ſuch Attainder, as well of Uſes, Rights, Entries, Cond1- 
„lions, as Poffeſſions, Reverſions, Remainders, and all other Things, as 
if it had been done and declared by Authority of Parliament; and ſhall 
* be deemed and adjudzed in actual and real Poſſeſſion of the Lands, Te- 
* nements, Hereditaments, Uſes, Goods, Chattels, and all other Things 

* of the Offenders ſo attainted, which his Highneſs ought lawfnlly to have, 


and which they, being ſo attainted, ought or might lawfully loſe or for- 


ſeit, if the Attainder had been done by Authority of Parliament, with- 

* out any Office or Inquiſition ro be found of the ſame ; any Law, 

* Statute or Uſe of the Realm to the contrary thereof in any wife not- 
Saving to all and every Perſon and Perſons, and Bodies Politick, and of 

* their Heirs, Aſſigns and Succeſſors, and every of them, (other than ſuch - + 

„ Perſon and 2 ng which hereafter ſhall be attainted of High Treafon, 

* and their Heirs and Aſſigns, and every of them, and all and every other 

* Perſon and Perſons claiming by them or any of them, or to their Uſes, 

* or to the Uſes of any of them, after the ſard Treaſons committed) all 


* ſuch Right, Title, Uſe, Poſſeſſion, Entry, Reverſiovs, Remainders, In- 1 


© tereſts, Conditions, Fees, Offices, Rents, Annuities, Commons, Leaſes, 
and all other Commodities, Profits and Hereditamencs, whatſoeyer they 
or any of them ſhould, might or ought to have had, 13 AQ had ne- 
ver been had or made. 1 | : + For the 


& 
> 1 - 


liz. e. 1. concerning the Papal Supremacy, 3 Eliz. c. rr. and 18 Fliz. c. 1. touching the 
Coin, no Forfeiture of Lands ſhall be but during the Life of the Offender. And vide 7 Ann. c. 
1. and 1) Geo. 2. c. 29, For he Treaſons in 8 & 9 W. 3. c. 28. and 15 and 16 Geo, 2. e. 
ab. the Lands are forfeited, —The Blood is not corrupted for either. Foſter 223. 


\ 


* the Conſtruction of theſe Heardtes the following Opinions have been 

6 | 13 | FE | 

* 1. That neither of theſe Stattites are repealed by 1 Ma. Seſſ. f. tap. l. #Papecto 

Vaich enacts. „That no Pains of Death, Penalty or Forſeiture, ſhall en- — 
JV a 


_ Treaſons in 
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© ſue to any Offender, for the doing any Treaſon, Petit Treaſon, or if. 
Is priſion of Treaſon, other than ſuch as be within the Statute of 2c F.) 
', © ft: 5. c. 2. ordained and provided ;” for the Words, uiſter than fuch, 
Sc. have been conſtrued not to extend «che Pains, Cc. mentioned i 
the Begiauing of the Sentence, but to the Offences mentioned in the Eq 
Staundf. 2. That Eſtates in Tail are forfeited by Force of theſe Words, in 26 U 
p. C. 187. 8.c. 13. (ante 579.) of any Eſtate of Inheritance, which muſt be void, if they 
Co. Lit. 37a, do nut include Eſtates in Tail; (a) alſo Lands given to a Man and his Wifz, 
=_ 72% D "ai and the Heirs of their two Bodies, are as much forfeited by his Attaindet, 
45 nr as Lands given to him and the Heirs of his Body. _ 
_ adjudged, F ! F Pt 2 
+ If A. intails his Eftate in Scotland on himſelf for Liſe, Remainder to B. his eldeſt Son, and 
the Heirs Male of his Body, Remainder to the Heirs Male of 4.'s own Body, with ſubſequent 
Limitations, and the Reverſion to the Heirs and Aſſi gus whatſoever of A. with prohibitive, ini. 
tant and reſolutive Clauſes; and A, dies, leaving B. aud another Son, C. B. is attainted of High 
Treaſon ; the Eſtate is forfeited to the Crown during his Life, and the Continuance of ſuch [ſu 
Male of his Body as would have been inheritable to the ſaid Eſtate tailzie, and alſo for ſuch I. 
tate and Intereſt as veſts in him by the Limitation to the Heirs whatſoever of A. after the $i. 
ſtitutions determined; and after the Death of FB. and Failure of his Iſſue Male, C. ſhall ſucceed, 
by virtue of the Subſtitution to the Heirs Male of the Body of A. Foſter 95.—lf the Eſtaie i 
limited to A. and the Heirs Male of his Body, without any previous Limitation to his Son J. 
and B. on his Father's Death becomes intitled as Heir of his Body, and is attainted of High 
Treaſon, the whole Intail is forfeited by his Attainder, as long as there are Heirs Male of th: 
Body of A. Foſter 102. 1095 | | e : 


{b)3Co.2, 3. That neither a Right to () a Writ of Error to reverſe an erroneou 
A. agreed in Common Recovery, (c) nor a mere Right of Action to Lands in the 
theMarquis Hands of a Stranger as of a Diſcontinuee, or of the Heir of the Diſſciſor, 
af ö are forfeited by either of theſe Statutes ; (4) but Rights of Entry are u 
123 250, much forfeited as Lands in Poſſeſſion; yet the King ſhall (e) not be a+ 7 
271. [ " judged in Poſſeſſion, by virtue of ſuch a Right, without an Office, and Wy", 
Moor 125. Scire facias or Seiſure on ſuch Office; for the Words, 7he King /hall br able 
Hob. 340. deemed in Poſſeſſion without Office, &c. ſhall have this Conſtruction, that he the; 
Oro. Elia. ſhall be in Poſſcſſion without Office, in the ſame Manner as he ſhou'l 1 


— Car, have been on an Office found at Common Law; but at Common Lau, if indu 

/ 428. A Difſeiſee had been attainted of High Treaſon, the King ſhould not hait the! 
1 Co. 13. been in Poſſeſſion without Office, and a Scire facias or Seiſure thereon. By 
Lit, Rep. . 5 3 Man 


too. 8. P. agreed. (e) 3 Co. 2, 3. | Hob. 349. 7 Co. 13. 4 Co. $8. a. (4) 3 Co. 2, 3, 10, 2770 
(e) 3 Co. 11. a, 4 Co. 58. a. Leon. 21. 9 Co. 95. a. x ig 


Cro. Car. 4, If Tenant in Tail of the Gift of the Crown makes a Feoffment i Tru 
427. Fee, and then is attainted of High Treaſon, the Right of the Intail isfor fufe 
8 feited, for it could not be diſcontinued, becauſe the Reverſion continued All 1 
Caſe, Neid always in the Crown ; and though it be put in Abeyance by the Feoff- 
Plow. $52. ment, as to any Benefit which the Feoffor could have claimed from it; je 
— _ fince it is not turned to a Right of Action, but would have ſtill continued 
in him for the Benefit of the Heir, if there had been no Attainder, it ſhall 
. likewiſe continugn him for the Benefit of the Crown. 

Hob. 334. . That if one attainted of High Treaſon 18 ſeiſed of a defeaſible Eſtate- 
Palm. 381. tail, and hath alſo a Right to an ancient Intail, which is diſcontinued, he 
2 Rol. Rep. forfeits both; for the firſt is within the expreſs Words of 26 H. 8. c. 1 
395- and the other within thoſe of 33 H. 8. c. 20. and it doth not follow, thi 
becauſe naked Rights to Lands in the Hands of a Diſcontinuee, or of tht 
Heir of a Diſſeiſor, are not within the Meaning of the Statute, therefore 
Right in the Party himſelf is not; for the Forfeiture of ſuch naked Rights 
might not only be of dangerous Conſequence in unſettling Poſſeſſions, bit 
might alſo be prejudicial to Strangers, whom the Statute, by r. 

Saving, plainly intends to favour ; but a Forfeiture of the Offenders Rig 
to his own Lands can prejudice none but himſelf and his Heirs. 41 
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6. In the Conſtruction of the Statute of 33 H. 8. c. 20. it is (a) agreed, 
that a Power of Revoking the Uſes of à Settlement may be forfeited by 
Force thereof, if the Execution of it require nothing but what may 
25 well performed by any other Perſon, as by the Party himſelf by whom 
it was reſerved ; as the Tender of a Ring, c. (4) Neither doth the 
Mention of ſuch Conſiderations, and Inducements for the Reſerving ſuch 
a Power in the Preamble of ir, as are iuſeparable from the Perſon, alter | 
the Caſe, if nothing of this Kind he inſerted in the Proviſo itſelf, by which page g81 
it is reſerved ; hut (c) if ſuch Proviſo require any Thing of this Kind, it 66 
preyents the orfeiture ; as if it be worded thus, That if the party ſhould glefield's. 
be minded to alter and revoke the Uſes, and ſignify his Mind in Writing Caſe. 


under his Hand and Seal, or (4) if it only require, that the Revocation be ack 
| ** 


under his Hand and Seal, without ſaying any Thing about his changing Poph. 

. 2 : Tg 885 Fo D: And. 293. 

his Mind; or as (e) ſome ſay, if it anly require the Tender of a Ring by Noor 203. 
che Party, io adtund declarante his Intent, fe. Tf ”_—— 135. 
i FC | ä Palm. 433. 
Rol. Rep. 142. (f) Englefietd's Cale adjudged in 7 Co. 12. and in the Books cited ſupra, and 
zpreed to by Law. 2 Keb. 566, 763, 773. Lev. 279. Lane 44. Rol. Rey. 142. (e) As in 
the Duke of Nerfe/t's Caſe, y 
alter and revoke the Uſes, and ſignify his Mind in Writing under his Hand and Seal, that then, 
Ee, and it was clearly adjudged, that the Power of Revocation was not forfeitable, becauſe it 


depended on the Duke's ſignifying his Mind in Writing under his proper Hand and Seal, which 
naue but himſelf cquld do, 7 Co. 13. cited and agreed. Lev. 279. 2 Keb. 566, 763, 773. 
3 luſt. 19. (4) Mod. 16, 38. Lev. 279 Main's Caſe. (e) Vide Palm. 429. Latch, 


25, 26, 70, 192, Jon. 135. Vent. 129, Mod. 40. i | 

+ 4. whois Tenant for Life, with Power to make Leaſes for three Lives, or twenty-qne Years, 
makes a Leaſe to Truſtees for nincty-nine Years, if he ſo long live, for Payment of his Df bts ; and 
appoints them his, Attornies, to make Leaſes purſuant to the Power; A. is outlawed for 


High Treaſon ; the Truſtees ſhall not make the Leaſes to the Nominees of the Crown. Bund. 92. 


7. That neither an F ) Annuity granted pre conſilio impendendo, (g) nor % Plow. 
in Office granted for Life, and requiring Skill and Confidence, are forfeit- 3 | 
able by theſe Sratutes ; but ſuch Office in Fee may he forfeired without G Plow. 
the Aid of them, becauſe the Grantor in giving an Eſtate deſcendable to AP Tit, 
all the Heirs of the Grantee, however qualified appears not to have been. Offices and 
induced to make his Grant from the Conſideration of the peculiar Merit of Officers, 
the Perſons who are to execute the Office. | : 


By an Act of Parliament made 13 Car. 2. it was enacted, That all the 3 Lev. 169, 


Murs, Me ſſuages, Lands, Tenę ments, Poſſe ſfions and Rewer ſions, Remainders, ee 


Rights, Intereſts, Hereditaments, Leaſes, Chattels Real, and other Things of , Jon. 5. 


"at Nature foever, that Sir John Danvers, or any other to his Uſe, or in a Mod. 130. 


| Truft for him, had the 25th of March 1646, or at any Time after, ſhould be 3 Keb. 459, 
j» feited ty the Ning; and it was adjudged, that by Force of theſe Words, 5 1 lus 
Ai] Intereſis of what Nature ſoeper, an Eſtate- tail was forfeited. Pollen 
„ i a t 8. . 
But it is holden, that the Statute cf Pramunire, which give a general Co. U it. 130. 
4 orfeiture of all the Lands and Tenements of the Offender, extend not to 
ands in Tail. i 


It is agreed, that a Saving againſt Corruption of Blood in · a Statute con- Hale“ P. C. 


cerning Felony ſaves the Land to the Heir, becauſe the Eſcheat to the Lord 5: 3 
for Felony is only pro defectu tenentis, occaſioned by the Corruption of 3 las. 47s 
Hood; alſo the ſaving the Land to the Heir ſaves the Corruption of Blood 
and Loſs of Dower. e 

But a Saving againſt the Corruption of Blood in a Statute concerning gn. ts; 
Viel Treaſon does not ſave the Land to the Heir, becauſe the Land goes pl. 32. 


o the King by Way of immediate Forfeiture, and not by Way of Eſebeat. I jgee farther | 


| | N the Statutes 
Ann. c. 21, & 1 Geo. 2, c. 29. and the obſervations on thoſe Statutes, in Conf. on Law of 
115 for High Treafth, By thoſe Statutes, after the Death of the Pretender's Sons, no Attainder 
High Treaſon is to extend to the Diſinheriting any Heir, V.. Coyncil allowed to Perſons im- 
by the Commons. 20 Geo. a. c. 30 . | 
To 7 (D) Ta 


, Where there was this Proviſo, That if the Duke ſhould be minded to 
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0) To. what Time the Forfeiture ſhall have nile 


1 have Relation to the (2) Time of the Offence, for the avoiding 
= all ſabſequent Alienations of the Lands, but to the Time of the Can. 
*Pagez82 viction, + or fugam fecit found, c. only as to Chattels, unleſs the Pary 
„ eg were killed in flying from, or reſiſting thoſe who had arreſted him; i 
b. 48% which Caſe it is ſaid, chat the Forfeiture Jhall relate to che Time of th 
RTE T 
V% I F 
(a) That if the Time proved varies ſrom that laid in the Indictment, and the Jury find the De. 
fendant guilty generally, the Forfeiture ſhall relate to the Time laid, till the Verdict be falfifed 
by the Party intereſted, as it may be in this reſpect, though not as to the Point of the Offence, 
Hale's P. C. 264, 270. z Inſt. 230. fut if the Jury find the Defendant guilty on the Da 
on which the Fact is proved, whether before or after the Day laid in the Indictment, in ſuch Cat 


the Forfeiture ſhall relate tothe Day fo ſpecially found. Kelynge 16, Hale's P. C. 264 a lil. 


318. 3 loſt, 230% Sg 


$ Co. 8 No Attainder whatſoever ſhall have any Relation as to the meſae 
Plow- 488. Profits of the Lands of the Perſon attainted, (4) but only from the Tine 
n. , We: 
ther in a ä 
- Premunire the Forfeityre ſhall relate to the 
' ©. vide Cro. Oar. 172. Jon. 217, & 
C 644. 2 Will. 219. Doug. 545. 


'ime of the Offence, or only to that of the Jadgment, 
it. Præmunire. 1 Hawk P. C. 85. 2 Hawk. P. 


| Plow. PE The Forfeiture of a Perſon becoming Felo de ſe has Velation to the Time 


5 Co. 119. the mortal 
Hale s P. C. ... 8 


| Wound was given, ſo that all- intermediate Alienations are 
* avoided. 41 TE X | 
29 £ 


# 


ue done with the Offender's Goods 
before Convia ion. 8 


) What is to 


8 Co. 171. IT hath always been held, that one indifted or appealed of Treaſon or 
1 I Felony may, bona fide, ſell any of his Chattels Real or Perſonal, for the 
| Suſtenance of himſelt and Family, until they be actually forfeited. 

Skin. 35). But where a Perſon being in Newgate for Robbery and Burglary, befare 

pl. 4. Conviction, made a Bill of Sale of all his Goods to his Son; and on Trover 
Jonet and brought by the Son againſt the Sheriffs of L»nden, it was held by Holt, that 
Abt. the Bill was fraudulent, and that though a Sale, bona fide, and for a valu- 
3 able Conſideration, had been good, becauſe the Party had a Property in 


the Goods till Conviction, and ought to be reaſonably ſuſtained out of 


them, yet that ſuch a Conyeyance as this cannot be intended to any other 
— Purpoſe than to prevent a Forfeiture and defraud the King; and this be 
ſaid was a Fraud at Common Lax. e 85 
It ſeems the better Opinion, that at (c) this Day, before Indictmem, 
the Goods of the Offender cannot be ſearched and in ventoried. and that 
after Indictment they cannot be ſeiſed and taken away till the Felon is con- 
victed, for till the Conviction the Property remains in the Felon. 
according | * 
to the — FR Tenor of the Old Books, the Goods of one arreſted for Treaſon or Felony may, by tht 


; giant. 229. 
ridg. 77. 
" Hale's P. 
C. 269. 


* 


Perview of an ancient Statute, which ſcems to continue ſtill in Force, be immediately inv 100 


; 
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PH Forfeiture upon an Attainder either of Treaſon or Felony ul 


mitted 
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VVV 
And by the 25 E. 3. cap. 14. it is enaQed, That no Sheriff, Under- 

« Sheriff, nor Eſcheator, Bailiff of F ranchiſe, nor any other Perſon, take. 

« or ſeiſe the Goods of any Perſon arreſted or imprifoned for Suſpicion of 

« Felony, before that the ſame Perfan ſo arreſted and impriſoned be con- 

« yited or attainted of ſuch Felony according to the Law ; or elfe the / 
« ſame Goods otherwiſe lawfully forfeited 3 upon Pain to forfeit the double 
„Value of the Goods ſo taken to him that is ſo hurt in that Behalf b7ß) 
f (a) Action of Debt, Oc. 1 | . (a) For Pre- 


cedents of 


This Statute is ſaid to be in Affirmance of the Common Law, and hath 8 Co. 171. 


other Chattel. 1 5 3 1 8 

* ſt ſeems plain from this Statute, that Goods may be ſeized as ſoon as page 583 
they are forfeited ; and it ſeems the whole Townſhip is anſwerable for C Lit. $i. 
hem to the King, and may ſeize them wherever they can be found. Hawke P. 


And at Common Law it was no Plea for ſuch Townſhip, that the Goods 2 Hawk. E. 
cre delivered to the Cuſtody of J. S. who embezzled them, Ec. but it is C. 456+ 
nated by 31 F. 3. c. 3. Thar if any Man or Town be charged in the 19 

* Exchequer hy Eſtreats of the Juſtices of the Chattels of Fugitives and 

Felons, and. will alledge in Diſcharge of him another which is charge- 

* able, he ſhall be heard, and Right done to the other.” 


— 


() Where the Wite ſhall loſe hez Dower. 
| EFORE the Statute of 1 F. 6: cap. 12. the Wife not only-loft her Co. Lit. 31. 
Dower at Common Law, but alſo her Dower Ad oftium Eccleſiæ, or b.37-2.41.a, 


- aſſenſu Patris, or by Special Cuſtom, (except that of Gavelkind) by E. N. B. 150. 
ve Huſband's Attainder of Treaſon or (c) Capital Felony, whether com- Perk, Seck. 


; | - ; O8. 
nicted before or after the Marriage. | 8. Tit. 
| h : | Dower 82, 
Plow, 26. (c) That the Wife of a Felo de ſe ſhall have Dower, Plow. 261, 262, Dama 


Ls Caſe,—So if the Huſband be outlawed in 'I'reſpaſs or any Civil Action, for this works no 


band be attainted of Hereſy, for this is only a Spiritual Offence. Co. Lit. 31. 80 if the 
ulband or Wife be excommunicated. Co. Lit. 31. So if either the Huſband or Wife be at- 
punted in a Hramunire, the ſhall be endowed ; but for this vide Co, Lit. 134. and Tit. Pre- 
wire, | | 9 


But the Wife never forfeited Lands given jointly to her Huſband and Co, Lit. 37. 
cr, whether by way of Frank-marriage, or otherwiſe, but only for the 3 Ind. 216, 
Lear and Day, and Waſte. | | 

lt is enacted by 1 E. 6. cap. 12. par. 17. © That albeit any Perſon ſhall 
be attainted of any Treaſon or Felony whatſoever; yet that notwith- 
ſtanding every Woman, that ſhall fortune to be the Wife of Yhe Perſon 
{0 attainted, ſhall be endowable and enabled to demand, have and enjoy 
her Dower, in like Manner and Form as though her Huſband had not 
been attainted, & c.. | | | 


' 


1 and appraiſed ; after which, and on Surety found that they ſhall be forth coming, they ſhall 
kept by the Bailiffs of the Party arreſted, and for Want of ſuch Surety by his Neighbours, till 
be convicted, or found to have fled, ts, whereby they are actually (forfeited, vide 3 Hawk. 
C. 455. and the Authorities there cited. a - 

he But 


deen (5) adjudged to extend as well to the Seizure of Money, as of any ee 5 


ee C. 45s. and 
ſeveral ancient Authorities there cited. _ 


vrruption of Blood, or Forfeiture af Lands, Perk. Sect. 388, Co. Lit. 31. a,———--So if the 


r r rr 7 7 OY LAI OR Oo 


_— 2 — 


| Attainde? of High Treaſon. Staundf. 196. Dyer 149. pl. 42. 
not to Milprifion ok *lteaſon, Co. Lit. 37. a. 11 5 


750 Leonz 80 (3) if the Huſband is attainted of Treaſon, and afterwards pardoned, 
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RL Ea eat 0. 
8 But this is repealed as to Treaſon by 5 21 6 E. 6. cas. 1 1. far. 9 0 


13. by which. it is enacted. That the Wife, whoſe Huſband ſhall bea. 


fa. Thisact e tainted of any Treaſon ( g whatſoever, ſhall in no wiſe be received u 


wg eee « aſk, challenge, demand or have Dowry of any the Lands, Tenemem 
er of Peri. ©. or Hereditaments of the Perſon fo attainted, during the ſaid Atuinde 


er of Petit 


2 427 
Treaſon, as in Force.“ 


ell as to an VV n 
42. Co, Lit. 37, a. 392. b,—Jy 
oor 639, Dyer 97. pl. 49. 13 Gy, 


Bendl. 56. If the Huſband ſeiſed of Lands in Fee makes a Feoffment, and thy 


Dyer 140. commits Treaſon and is attainted of it, the Wife ſhall not recover Dong 
againſt the Feoffee. 8 | ORE Af WR. TY 


(c) Perk. yet the Wife ſhall not recoyer. Dower ; but (g) of Lands purchaſed i 


Seck. 391. the Huſband after the Pardon the Wife ſhall be endowed. 
.2 Inſt. 216. If a Huſband having levied a Fine with Proclamations is erponeouly 


Moor 639. attainted of Treaſon, and the five Years paſs after his Death, and tha 


. 379 the Qutlawry is re verſed, the Fine and Nonclaim are no Bar till five Yar 


are paſſed after the Reverſal, becauſe the Wife could not ſue for he 

Pages 84 * az tg while the Attainder ſtood in Force, neither could ſhe any Wy 
reverſe. | | OI . 

Kit avid Aſter the making of the Statute 1 F. 6. cap. 12. it ſeems to hate he 

i. Borael. doubted, whether the Wife ſhould not loſe her Dower in caſe of any ney 

© Felony made by Act of Parliament; and therefore where ſeveral Offence 

have nad Felony ſince, Care has been taken to proyide for the Wiſh 


* 


Dower. 


— 


8 — 


() How far the Blood of the Qffendez is corruptth 


Co. Lit. 8. I T is clearly agreed, that by an Attainder of Treaſon 6r (4) Felony, 
41 0 the Blogd of the Offender is ſo far ſtained or corrupted, that the Par 


* bt 7 N 


Staundf. 


Z Inſt. 211. joſes all the Nobility or Gentility he might have had before, and become 
F. C. 196. ignoble. ? : | | 


{d) But an fl F - „„ 
Attainder of Piracy corrupts not the Blood. Co. Lit. 391. — Nor of Petit Larceny. 3 luk 


212, Cg. Lit. 41. 4. Noy 170. 


Do. Lit. Bl. a. Alſo it is clearly agreed, that he can neither inherit as Heir to any At 


302. b. 39% ceſtor, nor have an Heir; and the Policy of the Law herein is to mak 


- Staund®: Men more mindful of their Allegiance, and to deter them from taking { 


F. C. 165 


Bro. Nona. Arms againſt the Crown ; for as the natural Love Men have for their Pol 
| terity, often reſtrains them from Actions which would prejudice them, eithet] 
Fro. 66. by entailing the Infamy of ſuch Actions on them, or making them vnures 


bility 21. 


in the Puniſhment which the Law has appointed for ſuch Offences; ſ 
| Men are leſs careful of ther Perſons, when their Miſcarriages will ned 

: involve their Children in the Guile or Puniſhment of them. _ 
T Therefore it is (e) laid down as a ſure Rule, that wherever it i necel 


% As in fary for any one, who would make a Title to another, to derive the De 


Cro. Bar. 
543. 


ſcent thro” him, that the Attainder is an effectual Bar to ſuch Title, * 
Lit. Rep. 29 ; | 35 | 


T Noy 159. 


Vent. 413, 417. Lev. 60. Sid. 200. [Ff) Lit. Sect. 746. 3 6: 8 8 Co. 166 3—\t 
therefore, if the Grandfather be ſeiſed in Tail, and the Father be attainted of Treaſon _— 


de ſait 
dne cat 
et ha 
verth 
Exchet 
to ang 


Inher 
inher 
1 Sid. 

If 
durin 
eſche 


other 


— 


FORFEITURE. 


| be jd paramount his Title. ; role 13. (ante 
ivedu ; | „ as Ge 1 5 579.) and 
1ement in the Life of the Grandfather, the Son ſhall inherit the Grandfather, for the Son is Heir per 


nan deni to the Tail, which is originally not forfeitable, and by that Statute the Father forfeits 
ly the Lands and Rights that he hath in him. Co. Lit. 8. 3, Co, 10. Dowty's Caſe, 


As if there be Grandfather, Father and Son; and the Father is attainted, Co. Lit. 392 
de Son cannot claim as Heir. tq the Grandfather of the Lands in Fee · ſim- Daliſ. 14. pl. 


hich by Reaſon of the Attainder he cannot do. 


4% „ . 5 


$ if there be two Brothers, and one of them having Iſfue a Son be at- Dyer 274 


inted, and either the Son or Uncle urchaſe Land, and die without Iſſue, e 


je other cannot be his Heir, becaufe the Blood of the Father, through . 
hom the Deſcent muſt be conveyed, is corrupted. W | 

But it is alſo a general Rule, that the Attainder of a Perfon, who needs 416, 425. 

t be mentioned in the Conveyance of the Deſcent, does no Hurt, let the Lit.Rep.28 
Inceſtor be never ſo remote ; and that therefore where one may claim as Noy 159, 
nnediate Heir to another, without deriving the Deſcent through any other, 1 3 

te ſhall not be barred by the Attainder of any other. ng LO 
As if the Son of one attainted purchaſe Land, and have a Son and die, Vent. 413. 
uch Son ſhall inherit him, becauſe he derives his Deſcent immediately Vent. 416. 


. 


om him. | | RD „ 
* So if a Man hath two Sons, and is attainted, and one of the Sons page 85 
purchaſe Lands, and die without Iſſue, the other ſhall be his Heir, becauſe 8 
je may wake his Title without mentioning the Father; and therefore there . 1 12 
no Diſability in the one to be repreſented, or in the other to repreſent, Ero. Jac. 
LW f 3 N 7 % & : 539. 

zol. Abr. 625. pl. g. Cro, Car. 343. Palm. 19. Ley. 59. Vent. 425. 2 Rol. Kep. 93. 2 
did. 25, 27. Moor 569, pl. 775. Noy 158. Lit. Rep. 28. But my Lord Cole ſays, that the 
Reaſon of this Caſe is, becauſe the Attainder of the Father corrupts only the lineal Blood, and not 
he collateral Blood between the Brethren, which was veſted in them before the Attainder ; but 
de faith that ſome have holden, that if a Man, after he be attainted, have Iſſue two Sons, the 
ne cannot be Heir to the other, becauſe they could not be Heir to their Father, for that they ne- 
et had any inheritable Blood in them. Co. Lit, 8. a.-——But the Ground of this Opinion is 
verthrown by the Reſolution in the Caſe of Collingwood and Pace, wherein it was adjudged in the 
Exchcquer Chamber by ſeven Judges againſt three, that the Sons of an Alien might be Heirs one 
$0 another, if born in England, or naturalized, though it is certain they could not be Heirs tu 
their Father, Sid. 193. Hard. 224, Vent. 413. I. ev. 39. And therefore it ſeems now ſettled, 
that ſuch Sons, whether born before or after the Attainder of their Father, may inherit each other, 


born beyond Sea, & vide 25 Geo. 2. c. 39. 


4 50 where a Perſon attainted hath Iſſue by a Woman ſeiſed of Lands of Noy 159. 
25 Inheritance, ſuch Iſſue may inherit the Mother, though he never had any 167. x 
i 11 heritable Bloud from the Father. 5 „ 32 ; 
. - We 22 5 133 6 1 0 
eiche 2 Sid. 248. Cro. Jac. 539, Lit. Rep. 28. Lev. 59. Sid. 201. Vent. 422. Co, Lit, $4. b. 
* lf the Father of a Perſon attainted die ſeiſed of an Eſtate of Inheritance Co Lit. f a, 


during his Life, no younger Brother can be Heir, but the Land ſhall rather 13. 4. 
eſcheat ; for the elder Brother, though attainted, is ſtill a Brother, and no N 165, 
other can be Heir to the Father while he is alive; but if he die before the 3 60 
Father, the younger Brother ſhall be Heir, becauſe there is no Default in Sid. 195. 


o be repreſented, nor in the younger Son to repreſent the Father Vent. 413. 
1 after the Death off his Brother. © , a pF 5 | 


dot if the elgeſt Son had left Iſſue and died, ſuch Iſſue could not have Dyer 46. 

nderied, but ſuch Land muſt have eſcheated, becauſe the eldeſt Son could 

have repreſented the Grandfather, but by the Mgdiation of the Father 
| 1 5 Tm ; an 


** 


of 


35 8 : 5 a : | 
{; the Lands were intailed, in which Caſe he claims per formam dons, 26th H. 5. e 


e, becauſe he muſt of Neceſſity derive the Deſcent through the Father, 3 = | 


Vent, 41 3. 


" By it & 12 W. 3. c. 6. Natural Subjects may inherit and make their Title by Anceſtors | 
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and as ſtanding in his Stead, and that in this Caſe be could not do, be 
cauſe the Father can have no Repreſentatives, and the younger Son coul 
not inherit, becauſe the elder Line is ſtill continuing, which excludes the 


% Younger. . 
C0. Lit, 163. If a Man be ſeiſed of Lands in Fee, and hath Iſſue twa Daughter; and 
d one of them is attainted of Felony, and the Father dies, both Daughter 


being alive, one Motery thall deſcend to the innocent Daughter, and the 
other Moicty ſhall eſcheat. oe Tb 

But if a Man make a Leaſe for Life, Remainder ta the right Hein o 
A, being dead, who hath Iſſue two Daughters, whereof one is attaineg 


* 


Co. Lit a 6 7 
b. 


+... of Felony, it ſeews the Remainder is not good for a Moiety, but void fr 
e the Whole. 1 | | 


| ES : 44 | flatory 
Le Lit eg. For in the firſt Caſe the Lord by eſcheat muſt make a Title to deveſt te eed/ 
1 | Eſtate which was once lawfully veſted in the Anceſtor ; which he can bwint 


do, becaufe there is no Defe& in this Caſe, fince the Anceſtor may be le. 
gally repreſented, and the innocent Daughter may legally repreſent ; a 
therefore there can be no Title in the Lord to evict that Moiety, though 
he has Title to the Moiety of the offending 1 aA who after her Crime 


can repreſent no Man ; but in the ſecond Caſe, the Siſters are to mate 
Title to the Ren inder, which they cannot do, becauſe to make Title ty 
the Remainder, they muſt bring themſelves within the Words of the Giſt; l, 
and the innocent Daughter cannot take upon her the Character of an Heir 2. 
alone, ſince they both make but one Heir to the Anceſtor; and both can- 4, 


not join, becauſe one is attainted and incapable of that Character. 
Although a Perſon attainted be to many Purpoſes looked upon as dead 
in Law; yet he hath a Capacity to purchaſe Land, which the King ll 
Page 386 * have upon Office found, and not the Lord of the Fee, becauſe his Perf 
5 being forfeited to the King he cannot purchaſe but for the King. 
Do. Lit. 8. a. But if a Man attainted be pardoned by Act of Parliament, he may pur- 
391-Þ 392. chaſe as before, for he is totally reſtored and inheritable to all Perſons ; bu 
Stam. P. C. if he be pardoned by Charter, he may thenceforth purchaſe Lands, but 
195. cannot inherit his former Relations; for the King's Charter cannot alter 
3 Inſt. 233. the Law or take away the right of athers, or reſtore the Relation that 
Daliſ. 14. Was loſt. ; : | y | 
Pl. 3- | 2 Gs 1 Tf 1 
6 $9 If a Man be attainted and after pardoned by Charter, the Children bon 
3 Init. preg before ſuch Pardon ſhall nor inherit; but if they fail, the Children bom 
5 after ſuch Pardon may inherit him; for the Pardon makes him capable o 
new Relations, as well as of new Purchaſes, though all the old legal Bene 


See ante fits and Relations are loſt. 
579. laſt | . 


Note. 


co. lat. a b. 
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FORMEDON 


* 


o, bed 1 3 175 „%%% An TiC, 
could „„ 5 CS Wy LE re 
FORM E DO N. 
ORMEDON is a Real Action which lies for the Iſſue in Tail after the Co. Lit. 3a ( 
Neath of his Anceſtor, or for him in Remainder or Reverſion after the b. 427. 
hne tall determined, and is called Formedon, becauſe the Writ compre- . 
ads the Form of the Gift. FE gue Tony 5 Eo f e es: 

The Proceedings in this Action, as in all other Real Actions, being 

atory and expenſive, it is now ſeldom brought; but as it is a proper 


s, and 
liters 
1d the 


ers 74 
ainted 
Id for 


& th emedy in many Caſes, and ſtil] in Uſe, we ſhall conſider it under the 
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45 (4) Of the ſevezal Writs of Fozmedon. 587. 

mi 6 BEA 3 

oY 1, Of the Formedon in Deſcender. 587. 

Heir 2. Of the Formedon in Remainder. | 588. 

can. 3. Of the Formedon in Reverter. 589. 

dead 5 | 1 | 2 i 

| WF (B) Of what Things a Formedon will lie. 590. 

n c) How the Demandant mult let fozth his Title. 
590. IR 5 9 Ea | 

' (0) Of the Tenant's Plea in Abatement or Baz, 

but oh # | a | wn 


—_ 4 9. , — — 


born „ 3 = A | 5 
„et the ſeveral” Writs ok Fozmedon ; And *Pages87 
le o erein, „ „ 


1. Of the Formedon in Deſcender. 


ORMEDON in the Deſcender is an Action Anceſirel Droiturel, which 2 Inſt. 297. 

lies for the Iſſue in Tail, upon a Violation of that Right which de- Plow. 235. 

nds to him from his Anceſtor, according to the Form of the Gift, and pon 8 | 

in Nature of a Writ of Right, being the (a) higheſt Writ that an Iſſue Wir den 2 
N 


Tail can have. { a) And 


| | therefore 
t in Tail ſhall not have a Writ of Right Sur diſclaimer, nor a Duo jure, nor a Ne injuſte vexes, 
Naper obiit, or Rationabili parte, nor a Mortdanceftor, nor a Sur cui in vita; for theſe and the 
dane but Tenant in Fee ſhall have, Co. Lit. 326. b. ut Tenant in Tail ſhall have 
Qs! permittat, a Writ of Cuftoms and Services in le debet & ſolet, but not in the debet only; and in 
Manner he ſhall have a Scha ad Molendinum in le debet & folet, but not in the debet only; alſo 
uy have a Writ of Entry in conſimili caſu, and an Admeaſurement, and a Nativo habendo, 
Jet, Eſcheat, Wafte, aud the like, Co. Lit. 326. b. ö | - 


This Writ lay not at Common Law, but was given by Weſtm. 2. cap. 1. OLE: 2, 
if ; i 3 » s . 
. b. 471, And. 73, Plow. 239. b. 6 Co. 40. Moor 155. Vent. 299. & vide Title 


*u-Tail, 
„„ the 


R . 2 
TY " 8 * 
- N 
y , 


— 


| FORMED ON. 


64) But tho the'(a) Form of which is ſet forth in the Statute ; for at Comm 
the Form of all Eſtates-tail were Fees-ſimple, Conditional, and the Donee, by has 
2 belt be of Iſſue, might have aliened the Eſtate, or forfeited it, in which Cala 
vet the Sta- Iſſue had no Remedy; but when by this Statute, called the Statur 
| tute need donis conditionalibus, the Donee was deprived of this Power, it wy 
not be 1e- neceſſary that the Iſſue thould have à Remedy againſt the Alienvin 
cited, nor Piſcontinuance of his Anceſtor, and there fore the (5) Formedon in ly 


| any other cender was-giyen. e bf 
e 8's FFF ; ANC 
which giv- 4 8 1 þ 


eth the Form of the Writ. 2 Iuſt. 336. (5) That where the Heir could not have an 4 
of Mortdenceflor, he might, according to his Special Caſe, have a Formedon in Deſcender a 
mon Law, but then he was to recover a Fee fimple, Flow. 239. b, per Bendlow. Co. Lit. & 


FN.B.477, And therefore ſince this Statute upon (4) every Gift in Tail of la 
, That the or Tenements, if the Anceſtor doth alien the Lands or Tenementz, 9 
eee f diſſeiſed or deforced thereof and dieth, he who is Heir unto the Land, 
ae e f F orce of the Gift, thall haye his Formedon in Deſcender againſt him p 
dou upon is Tenant of the Lands or Tengments, or (e) Pernor of the Profits of 
ſeveral fame. _ 155 | x | ' 
Gifts, Cro, 1 : 5 1 e 
Fac. 330. per Cake, —But if 4. makes a Giſt of the Manor of S. to B. and the Heirs of hi g 
and fterwards by another Deed gives ſixty Acres of Laud 10 F. and the Heirs of his Body, y 
the Death of B. without Iſſue, A. cannot have one Formedon in Reverter on theſ: diſtind 6 
3 "4 $6. b. (e) But the Wr.t againſt the Pernor of the Frofits is pen by the Statut 
x H. 7.c. 1. F) lg ( (8 


F. N. B 478. So if Tenant in Tail hath Iſſue two Daughters, and ane af them a 
Iffue a Son, and dies, and the Tenant in Tail dieth, and a Stranger abu 
the ſurviving Daughter and Sqn ihall have a Formedon in Deſcender, 3 
F. N. B 474. So if a Man gives Lands unto a Woman, and unto the Heirs wi 
he himſelf ſhall beget on the Body of the ſaid Woman, and they ty 
Iſſue between them two Daughters, and one of them hath Iſſue a Dugh 
ter, and dies, and after the Donor and Donee die, the Aunt and M, ju 
, _thall join in a Formedon. | 
F. N. B. 474. If Tenant in Tail hath Iſſue two Sons, and dies, and the eldeſt $ 
enters and hath Iffue and dies, and the Iſſue enters, and dies witim 
Ifſue, the youngeſt Son of Tenant in Tail ſhall have his Formeda 
- Ikeſoender. | 1 „ | 
 *Pageg88 If Tenant in Tail hath ſeveral Daughters, and after his Death ti 
F.N.B.476. enter and make Partition, if one of the Daughters after diſcontias 
vide Tit. and dies leaving Iſſue, ſuch Iſſue may have a Formedon in Deſcender, 
Ceparceners. | EEE / | 
Fitz. N. B. | So if two Coparceners be Tenants in Tail by Deſcent from their Fat 
476, 480, or Mother, and afterwards they make Partition, and one Coparcener i 
| Iſſue and dies, and the other Coparcener dies without Iſſue, the IWue "Fay 
| 1-7 have a Formedon in Deſcender for the whole Land. 75 
F N. B. 476. So if Lands in Cavellind be intailed, and deſcend to many Brethren! 
© > Heirs to their Father, and they make Partition betwixt them of the Lan 
5 and afterwards one aliens his Part and dies, his Heirs ſhall have a Fora 
don of that which they held in Parts. 
| Perk. Set. If Lands be given to two Men, and to the Heirs of the Body of onet 
334 them, and he 1 hath the Inheritance marries, and dies leaving Iſſue, 
| Iflue may, after the Death of him who hath the Freehold, bring af 
medon in Deſcender againſt a Stranger who abates, and alledge the Exp* 
in his Father; for to ſuch an Intent the Eſtate- tail was executed in! 
Donee; but in this Caſe, it ſeems, that the Wife of the Donee who M once 
the Inheritance in him ſhall not be endowed, becauſe the Eftate-tall 
2 not executed to all Purpoſes in the Huſband. 3 
Go.Lit.297- If Tenant in Tail diſcontinue in Fee, and dies, and the Diſcont® 
makes a Lesſe for Life, and grants the Reverſion to the Iſſue, he ® 


r O R M E D O N. 
have a Formedon againſt the Tenant: for Life, for by his Formeden 
muſt recover an Eſtate of Inheritance, which the Tenant hath not in 


a: WW: Formedon in Deſcender the Demandant is barred by Verdict or 6 Co. 7. 
Uute Nemurrer, yet his Iſſue in Tail thall have a new Formedon on the Con 
"I gion of the Statute FWeftm. 2. So if he be barred of a Writ of 


or by a Releaſe of Errors by his Anceſtor, yet he ſhall have a new 
- of Error; for he does not claim altogether as Heir, but per formant 
and by the Statute he ſhall not be barred by the feint or falſe Plea __ 
of his Anceſtor (@) ſo long as the Right of Intail remains. (a) That n 

; | og | | 8 1 25 | ; | Bar 1 
\edon in Deſcender is a good Bar in any other Formedon in Deſcender brought upon Mio thics 
Co. Lit. 39 3. b. 5 | F ; . 
2. Of the Formedon in Remainder. 5 


his Writ lies where a Gift is made in Tail or for Life, 'Remajnder in Lit. Sect. 


in il or in Fee, and the Tenant in Tail or for Life aliens, or is diſſeiſed 597. 4 
sf | dieth without Iſſue, he in Remainder, or his Repreſentative, may bring "AKT. 


ir Formedou in Remainder. 8 | 
his Writ, as it lies for him in Remainder after an Eſtate-tail, is, j\Q 326. 
unded upon the Equity of the Statute de donis ; for a Formedon in Re- Booch 55 
nder did not lie upon an Eſtate- tail at Common Law, becauſe it was a 
imple conditional, whereupon no Remainder could be limited, becauſe 

the Danger of a Perpetuity, which was always againſt the Policy of our 

W. 


after an Eſtate for Life; for this was an Intereſt well known long Booth 154. 
ore the Statute de donis ; yet others doubt hereof, and think, that in | 
s Caſe it was given by the Statute of Weſtm. 2. cap 24. made in the 

ne Year, by which it is provided, 2uod quotieſcunque de cætero evenerit 

cancel” quod in uno caſu referit' breve, in confimili caſu cadente ſub 

em jure & fimili remedio indigente, concordent Clerici in Canc. in brevi 


end. on which Words it is clearly agreed the Writ of Entry in conſimili 


inder after an Eſtate for Life. (5) That ar 
this Day, if 


Tenant for Life aliens, he in Remainder ſeldom or never brings either his Writ of Entry in 


1 gu. if an Ejeciment will not lie, if brought within twenty Years ?] 


Lands be given to A. for Life, and the Reverſion is afterwards granted 1. N. B. 48 4. 
P. in (c) Tail, and after the Death of A. a Stranger abates, B. ſhall have Dyer 135. 


ormedon in Remainder, and not in the Reverter. 6 in 


Fee, B. muſt bring his Formedon in Reverter. F. N. B. 487. 


it 


Lands be given to the Father and Son, and to the Heirs of their two Pyer 143 5. 
dies begotten, Remainder over in Fee, and the Father dies leaving only 

Son, who afterwards dies without If ue, and a Stranger abates, or the 

te had been diſcontinued, he in Remainder may have one Formedon 

i need not bring ſeveral Writs, 135 | 


ace ſciſed of the Eſtate- tail in Poſſeſſion, and the right deſcends to 487 8 

f ers, the Heir thall not have a Formedon in Remainder, but in the 122 9 2 

tender; as if 4. gives Lands to B. in Tail, Remainder to C. in TIN e 
| | ; | B. dies 


7 . 


But it ſeems that by the better Opinion, a Formedon in Remainder F. N. B. 48 4 


fu is grounded, which is (3) proper Writ for him in Reverſion or Re 8 anne 


ili caſu, in the Life-time of the Tenant ſor Life, or his Formedon after his Death, or Writ 
Lutry ud Communem Legem, but enters for the Forſeiture, and brings his Ejedtment; but if the 
mee of the Tenant for Life die ſeiſed before the Entry of him in Remainder or Re verſion, 
Entry in ſuch Caſe being taken away, this may be a proper Remedy. Booth 151-2. 


{ a Remainder be once executed, that is to ſay, if the Remainder-Man F.N.B.486- 


v » * 
—— & — 


D * 
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Pra 


E "FORMED on: 
B. dies without Iſſue, C. enters and aliens in Fee, and has Iſſue H. D. f 
not ha ve a Formedon in Remainder, becauſe C. his Father was ſeifeq.., 

the Right deſcended to him, but he ſhall have the general Writ of Fe 

me don in Deſcender.. 5 e e 


| 1 3. Of the Formedon in Reverter. 
Lit. Sect. | . This Writ lies Where the Donee 10 Tail or his Iffue Lis withou I 
596. | | | 3 ä Wu 
F. N. B. 487, and a Stranger abates, or they ho were ſeiſed by Force of the Intail a 
vide Dyer continue the ſame ; in either of theſe Caſes, the Donor or his Heirs ms 
199. pl. 5s. have a Formedon in Reverter. | „ 5 
where he in | | 


| Reverſion muſt bring his Formedon, and cannot have a Scire facias to execute a Fine, 
2 Inſt.336. This Writ lay at Common Law ; for though at Common Lawt 
Plow. 235. Eftate-tail was a F ee-ſimple Conditional, ſo that by having of Iſſue, th 
| Donee by Alienation, &c. might have barred the e of the Donor 
Right of Reverter, yet the having of Children was in the Nature of a Con 

dition Precedent ; and therefore if the Donee/ never had a Child, the Dong 

% e his Formedon in Reverter, and recover againſt any Alienati 

or Diſpoſition of the Donee. — _ 


n No 4 1 8 48 is 8 1 4 OS | en 5 "Wy : 1 5 3 


*Pagesgo (B) Of what Things a Formedon will lie. 


Co. Lit. 20. IT ſeems that all ſuch Inheritances, as may be intailed, may be t 

3 ; & covered in a Formedon, and that therefore it lies not only of Land- 
ter (A; but alſo of Rents, (2) Commons, Eſtovers, or other (4) Profits arifin 
tter (A) | 

258, from Lands. | a | 

(a) But it is | „„ | 

- aid, that if one grants Common of Paſture to a Man and the Heirs of his Body, and the Done 

dies, and the Heir is deforced of the Common, he ſhall not have a Formedon in Deſcender of the 

Common, but a Sud fermittet, in the Nature of a Formedon, and ſhall count upon the Gift ant 

' ſpecial Matter. F. N. B. 472. (2) As if a Man grants the Moiety of the Profits ariha e. 

out of his Mill unto another Man, and the Heirs of his Body, and the Donee dieth, and his Hei 

is deforced of the Profits, the Heir ſhall bave a Formedon in the Deſcender for thoſe Profits 

E. N. B. 41.80 if one grants to a Man, and the Heirs of his Body, Paſture for twent 
_ Oxen, or for an hundred Sheep, Wc. and the Donee die, and his Son, who is his Heir, is defot 
ced thereof, he ſhall have a Formedon in the Deſcender. F. N. B. 471. 


Rol. Abr. But no Formedon will lie for Things merely Perſonal, which only 
B37. charge the Perſon, and neither Iſſue out. of Land nor relate to it, and 
e 2. therefore cannot be demanded as a Tenement in a Precipe ; as if 4 
ants to B. and the Heirs of his Body, to be maſter of his Hawks, of 
3 of his Hounds, with a Fee or Salary annexed to it, the Iſſue 
B. cannot have a Formedon thererof. Er Fi 
Co. Lit. 60. If there be a Cuſtom in a Manor, that Copyholds may be intailed, whic 
vide Tit. 7 5 d, the Iſſue! 

Copybeld, ©2-9perating with the Statute de donis is allowed to be good, 
Tail may have a Formedon of ſuch Lands. | 


ee 


— Cara n 
N p 
* f 7 


* 


5 7 O R R D 
0 How the Demandant mult tet forth his Title. 


HE Demandant in a Formedon in the Deſcender muſt make him- Reg. 243. 

ſelf Heir ro him who was laſt ſeiſed by Force of the Intail, but he (a) 5 Co. 87. 
ied not mention an Anceſtor who happened to be Inheritable, but was fe Mow 
vcr actually ſeiſed by Force of the Intail; as if there be Grandfather, Fa- 5 Ca 
her and Son, and the Father dies in the Life-rime of the Grandfather, the Booth 143. 
& may bring his Forme dun without alledging any Right in the Father. Hetl. 78. 
&ifthe Donee in Tail has two Sons, and the Eldeſt dies in his Life-rime, (a) Where 


the ſecond may, after the Death of his F ather, bring his Forinedon with- _ 3 
u taking Notice of the eldeſt Son. e - ſeendev the 

| « : 2 | Demandant 
nde himſelf Heir unto every one that had been inheritable to the Intail, 1 by the Regiſter 
e Hould make himſelf Heir only unto them that were ſeiſed by the Force of the lntail; yet the 
tt was holden good, cited from the Year Book 11 H. 6. 20. Hob. 51, 523. But he muſt not 
| to make himſelf Heir to all that were ſeiſed. Hob. 32. | EPs os NY 


! 


Aw t 
ue, th 
Donor 
a Co I, 
. Dond 


1enatic 


do where in a Formedon in Deſrender the Demandant ſet forth, that the Mod. 219. 
let deſcended unto him as Brother and Heir to the Donee, without al- Barrow and 
d;ing that the Donee died without Iſſue; and it was held good; for Haggett. 

e could not be Heir to his Brother unleſs the Brother had died without : 1.85 94 


* : SceroMod, * 
140, 362, 367. 


- 


In Formedon in Reverter, the Demandant need not in his Writ or Count 
ledge, that all the Iſſue inheritable are dead; but it is ſufficient for him | 

play, that the Donee is dead without Tue ; and that after his * Death it *Pageg9t | 
gut to revert to him, for he is (5) a Stranger to the Pedigree, and there- 


Ke not obliged to make it out. 


i. 

ber 
Land: 
5 ariſing 


4 


Dyer 216. 

; 8 3 | Pl. $6. | 
oth 155, Dyer 14. pl. 78, 19. pl. go. (6) But in this Writ, none of the Anceſtors.of the | 
mor, that were ſeiſed of the Reverſion deſcended, are to be omitted in the Pedigree. Booth 168. 


vin a Formedon in Remainder, the Demandant need not alledge, that Booth 155. 


r DES AH: 2 no; WIE ori ND 


pe Pa | the Parties are dead, for he is equally a Stranger, as in the precedent 3 Lev. 218. 
Gif: WF; and it is ſufficient for him to ſhew, that he who laſt inherited by OG 286. 
ts ati re of the Intail is dead without Iſſue. | ee 
his Hef $6 in a Formedon in Remainder upon an Eſtate - tail limited to P and 0b. . 
Profits. . 3 


. the Remainder to F. in Fee, & gue poft mortem P. and K. to T. Son and 
er of F. ought to remain; and the Writ was adjudged good without 
ſug expreſsly the Death of F. though it was urged that the Form of the 
aller was ſo, becauſe the laying 5, T. to be Heir of Fœdoth import as 
IC : | 


twent 
is deſot 


ich only ; | oe” 
it, and but in Formedon in Remainder, it is not ſufficient for the Demandant 5 Mod: 7 
as if lege, that the Iſſue in Tail is dead without Iſſue, without ſaying that þ., Holt C. 
wks, 0 tTenant in Tail is alſo deadiithout Iſſue, for he in Remainder can have 


Iſſue of 


4, which 
| Iſſue 


Tile unleſs the Eſtate-tail be ſpent ; and it is not implied that becauſe 
ſue is dead without Iſſue, that therefore the Tenant in Tail is, for he 
flare other Sons beſides his eldeſt. _ | : 
Allo if there be Tenant in Tail who hath three Sons, and the ſecond Hob. 333. 
ſs 2 Fine in the Life-time of his Father, and the Lands deſcend to the | 
t, in whoſe Life-time the ſecond Son dies, although the youngeſt Son 
en the Death of the eldeſt, bring his Formedon in Deſcender, and 
own the Intail, and then bring it to his eldeſt Brother that was = 
and make himſelf immediate Heir unto him without ag) i: . 
| econd 
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. 330- | In a Formedon in Reverter it hath been adjudged, that if the Te 


FORMED ON. 
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e ' Hive did ſurvive, c. and this will be a good Baf. „ 
 Hfob. 1. In a Formedon in Deſcender by Huſband and Wife, in Right of te 
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* 
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0) Of the Tenants Plea in Abatement or Bat 
-Booth 28.. , | 


{a) This HERE are ſeveral Pleas both in Bar and Abatement, which the A 
Plea is I Tenant may plead to this Action; ſuch as (a) Non-Tenure, which ©. 


founded on is a Plea in Abatement, and by which the Tenant ſhews that he is mt 
_ Ho Tenant of the Free-hold, or of ſome Part thereof, at the Time of the Wri 
be Brickon : brought, or at any Time ſince; which is called Pleading . Non-Tenur 
e . generally. e | "2 | 

Amittere non | | HET | 
Pete quod non habet, & ita cadit breve, 


Booth 29. Special Non-Tenure is where the Tenant ſlie ws what Intereſt and Fla 


he hath in the Land demanded, as that he is Tenant for Years, in Ward th 
R Statute Merchant, Elegit, or the like; and therefore the Plea of Spec 2 
Z on- Tenure muſt always thew who is Tenant. a, 
Pages fn a Formedon in Deſcender againſt three, who plead Non Tem = 
Brown. and Ifſue thereupon joined, it was found ſpecially that two of them ve * 
Fi er. Leſſees for Life, the Remainder to the third Perſon; and whether rhe thre P 
Staple, were Tenants, as the Writ ſuppoſed, was the he. 0p and it ſeems| e 
15 the Book, that they were, for they ſhould have pleaded ſeveral Tenancy pl 
and then the Demandant might maintain his Writ. EE of 
Booth 29g. At Common Law, Non-Tenure of Parcel of an intire Thing, as a ail "* 
Mod. 181. nor, Ec. abated the whole Writ z but now by the 25 E. 3. cap. 16. it 
ST enacted, That by the Exception of Non-Tepure of Parcel, no Vn 
Ld. 3 * thall be abated, but only for that Parcel whereot the Non-Tenure v | 
| 229, 476. © Alledged.” | d XY 
10 Mod. 3, vx {| . 
142. 12 Mod, 512, - wa 
Mod. 18t. If the Tenant pleads Non-Tenure of the whole, he need not ſhew vb pl 
_—OT is Tenant ; but in a Plea of Non Tenure of Patcel he muſt ſhew wiv . 
5 Tenant, and this even before the Statute ; for the Common Law would ut the 
| ſuffer a Writ good in Part, to be wholly @froyed, except the Te! 
| ſhewed the Demandant how he might have a better. 
3 Lev. 55. The Tenant cannot, after a general Imparlance, plead Non-Tenur: Wl 


Barrowand Part, though he may plead Non-Tenure of the whole. 
Haggett. | | n by 


Hunlechver. pleads Non-Tenure generally, the Demandant may maintain his Mr. | 
| 4 is Tenant, though he can recover no e OS and that agg. t 

3 4 Coke were not to be intended of Simple Plea of on-Tenure, but of : 
. Tenure with a Diſclaimer, as the Pleadings were uſually in hy 


| = 
. T5 
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FOR M E D O N. 
Time; for upon the Simple Plea of Non- Tenure, ſuppoſing the Tenant 
hath no Freehold, but a Reverſion in Fee, the Demandant ſhall not be re- 
fored to the Fee, for nothing is diſowned by the Simple Plea of Non- Te- 
nure but only the Freehold ; which may be'true, and yet he may have the 
Reverfion in Fee; but when the Tenant diſclaims, or pleads Non-Tenure 
and diſclaims, the Demandant ſhall be reſtored to the whole, becauſe he 
hath diſclaimed the whole. | 2% fr fs 
A Feoffment and Lineal Warranty, with Aſſets, by Deſcent, may be 2 luſt. 291. 
leaded in Bar to a Formedon in the Deſcender. So a collateral Warranty, Booth 163, 
without Aſſets, before the Statute 4 U 5 Ann. c. 16. /. 21. might be plead- vide Tit. 
ed in Bar to ſuch a Formedon 2 8 | Warranty. 
So a common Recovery may be pleaded in Bar to a Formedon in Re- Booth 164 
mainder or Reverter, either with double or ſingle Voucher ; with fingle, if vide Tit. 
the Tenant to the Writ were ſeiſed of the Eſtate-tail at the Time of the 7%, an 
Recovery; with double Voucher, though he were not ſeiſed. - e 
In a Formedon the Tenant may plead in Bar an Exchange between the Booth 165. 
Anceſtor of the Demandant and he under whom the 'Tenant claims, and | 
that the Demandant entered into the Lands given in Exchange, and takes 
the Profits; and an Alienee may plead this Plea, though he be a Stranger, 


— 


hich the 
e, whi j 
1e is 100 


9 for he is privy in Eſtate. 0 | | | 
"Lo Nor dedit, i. e. no ſuch Intail, is a good Plea in Bar of all Formedons, Co. Ent. 
aud it may be pleaded by the Vouchee. ES 322. b. 
DR Tt ws of VO 8 5 Booth 163. 
To a Formedon in Remainder may be pleaded in Bar an Eſtate- tail, Booth 164. 
nd P made by another long before the Donor in the Count had any Thing, and | 
in Ward that the Tenants are Heirs to the firſt Intail. | 


A Remitter may be pleaded in Bar, as thus; that the Donee was ſeiſed Booth 164; 


f Speci | 

# in Fee, and being an Infant made a Feoffment to the Donor, who gave the 
«Tea Land to the Infant in Tail, by which he was remitted, whoſe Eſtate 
lem wen the Tenant bath. | 


If in a Formedon in Remainder the Tenant pleads Infancy, and that the 


he three | . 
the thr Remainder deſcended to him, and prays his Age; and the Demandant Lev. 163. 


ſeemsb 


r AS > ES TA B07” 7 Oe DG EENEES 


Tenancy Pleads that the Remainder did not deſcend to him, and thereupon Iſſue Act ver. 

is joined, and found for the Demandant, a Final Judgment ſhall be given 3 3 i 
as aV notwithſtanding the Infancy of the Tenant. FG 2 x 
16. i ; But for this s 


Ty vide Th, Zy/fnocy aut ho 


2nure 


8 
* 
1 
J 
L. 


* The Tenant may plead, that the Demandant, at the Day of the Pur- *Page 593 
chaſe of the Writ, was (a) ſeiſed of the Lands for which the Formedon | 
was brought, but in ſuch Plea he muſt ſhew of what Eſtate. Winch: a * 
CC | OO Dyerng7.h, 
pl. 26, (a) That if the Demandant enters into any Part of the Land after the Writ purchaſed, 
this falſifies his Writ; and therefore the Writ ſhall abate for the Whole. Lutw. 29.——That if 
the Tenant pleads Entry into Part pending the Writ, he ought to ſay that he entered and expelled 
the other, Winch. 23. : 


ſnew ul 
ew who 
would nt 


he Tet 


Tenure ( It is held as a Rule, that nothing can be pleaded in Abatement to this 3 Lev. 219. 
| | Action after a View, but what ariſes upon the View. 250k 

he Tenn 
Wit tl 
ibu ten: 
ut of N : | 
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Fes g, ( 2) 8 Collufion and Deceit, are often uſcd as ſyun 
| Co.Lit. 3 b. mous Words, and in whatever Shape or Farm: they appear, a 


_ (a)MyLord 
4 Cole Jefin # < always deemed lips in the 175 of the Law. 


Co vin to bh | 
. . a ſecret Aﬀent, . in the e of two or more, to the Defrgding and Prejudice of a 
: ther, Co. Lit 337. | 


AV( 


5 
But for the better Underſtanding hereof we ſhall conſider, 


(A) What Ads are condemned in the Common 1; 
Courts as fraudulent, though not within the erpril 
- _ Proviſion of ann Aq of Parliament, 594. 
(B) What Aas are deemed kraudulent in the Com 
of Equity. 597. 
(C) Df fraudulent Conveyances and Debiles, k 
to defeat Creditors and Purchaſers within 
12.0 37M. & 3 W, & M. S& 601 
i | (D) In what Court Fraud is cogniſable, 610, 
1 (E) Where a Wrong-doer is farther puniſhable tha 


bp making void the fraudulent Aa, 611. Pur 

| the 

Re . 3 per 

1 ther 

Caf 

"*Pages94 (A) What Aas are condemned in 1 * Common Ly 

CTi.ourts as fraudulent, though not within the erp" :.; 

en 0 any Ac of Parliament. tC 

. bi oa, 4 ERE it Fra be laid 8 as a general Rule, that without the exp I, 

9 8 4 Proviſion * any (a) A& of Parliament, all deceitful Practice ahi 

_ 3 defrauding or endeayouring to defraud another of his known: Right Pau 
the moſt re- means of ſome artful Device, contrary to the plain Rules of conn 
niarkable ' Honeſty, are condemned by the Common Law, and d puniſhable accore 

_ to the Heinoulvels of the e RW 

Fraud and | e £ 

Impoſition, vide the Statute of Mer ton, or 20 H. 3. c. 5. 3 the I. ord's Fnfeoffing his on wi 3 

rent to deſcat the King of his Wardſhip; and the Statute 4 H. 7. c. 17. to the ſame Pi | 
— 4 Statute of Glouceſter, or 6 E. 1. c. 11. for ſccuring the Intereſt of Termors againſt Rg uh 
by Fraud; but more particularly the 21 H. 8. c. 15. which enables Termors to | $4 
veries againſt their Leflors. Weſim. 2. or 13 E. 1. c. 4. for AY the Wiſe's Dower 3 : 
| fraudulent Recovery ſuffered by the Huſband. 9 R. 2. c. 3. 13 R. 2. c. 12. were S 


for on} the Intereſt of Reverſioners __ Recoveries fulered by Fraud br i 


— F 


as {ynon 
2 Pear, u 


lice of x 


r, 


19. Rol. Abr. 549. 


8 


Luck as (5) cauſing an illiterate Perſon to execute a Deed to his Prejudice, 54. 313. 


by reading o it over to him in Words different from thoſe in which it was (o S0 if one 


written. | | e | perſuades 4 


PER „ Ss: | Jp Woman to 
xecute Writings to another as her Truſtee, upon an intended Marriage, which in Truth contained 
10 ſuch Thing, but only a Warrant of Attorney to confeſs a Judgment, Ge. Sid. 431.80 


if he ſuppreſs a Will. Noy 103. — r levies a Fine in another's Name. Noy 99. Moor 630, 


(ro, Eliz. 531. Mod. 46. 2 Jon. 64. ff he ſues out Execution upon a Judgment obtained 


by another Perſon, Noy 99. Or if he acknowledges an Action in the Name of another, 
without his Privity and againſt his Will. Noy 99. In which Caſes the Recoid may be vacated, 
and alſo the Wrong-doer puniſhed by Information or Indictment, and obliged to anſwer in Damages 
to the Party injured by an Action on the Caſe. Salk, 379. pl. 25. Hawk. P. C. 187-8. 2 Ld, 
Raym. 1013. 6 Mod. 42, 61, 104, 301, 311. 7 Mod. 40. Salk, 286. pl. 20. | 


[i 


Alſo it is a Rule, that a wrongful (c) Manner of executing a Thing ſhall Co. Lit. 35, 
woid a Matter that might have been executed lawfully. e +: te} Whered 


Perſon by | 


adding a Seal to a Note, which was ſufficient without a Seal, loſt his Security. 2 Vern. 163. 
As if a Man, that has a Right of Action to certain Lands, by Covin 41 Aff. 28. 


cauſes another to ouſt the Tenant of the Land to the Intent to recover 44 All. 28. 


it from him; and he recovers accordingly againſt him by Action tried, yet _ _ 


he ſhall not be remitted to his ancient Right, but is in of the Eſtate of him 0, Lit. 357. 
who was the Ouſter. | | Poph. 64, - 
do if one Man diſſeiſes another of Land, to which a Woman hath Title 100. 
of Dower by Covin, and with Conſent of the Woman, to the Intent to #4 Aſſ. 29. 
endow her, and he endows her in the (4) Country accordingly, yet this is 50 An 
of no Effect againſt the Diſſeiſee, but he may oult him becauſe of the Us The 


Covin, ſame Law, 
| N 3 | though the 
Endowment was upon a Recovery again? him in a Writ of Dower, becauſe of the Covin. 44 Al, 
And although the Aſſignment was indiffercntly made 7 the Sheriff of 
. 5 Co. 31. a. 


at equal third Part, yet ſhall the Diſſeiſee avoid it. Co. Lit. 357. b. 3 Co. 7 
Co. 88. 8 Co. 13% b. : 4 + : l . P , 


If Goods are ſold in a Market orert, by Covin, between two, on 2 Inſt. 713. 


Purpoſe to bar him that has a Right, this ſhall not bar him thereof. rhe Eliz. 


As to Frauds in Contracts and Dealings, the Common Law ſubjects 18 
the Wrong-doer in ſeveral Inſtances, to an Action on the Caſe ; as if a Rep. 50, 
Perſon having the Poſſeſſion of Goods ſells them to another, (e) affirming * Page 59g 
* - be his own, when in Truth they are auother's, an Action on the Ral. Abr. 
ale lies. | RO Ge 5 | | 
474. 


But for this vide Tit. Acbiont on the Caſe, Letter (F.) (e) That the having the Goods in his 
Pollclſion is a Warranty in Law, that they belong to him. Salk. 210. pl. 2. Ld. Raym. 593. 


| Com. Dig. 166, 3 Term Rep. B. R. 57. „ | 
But if 4. poſſeſſed of a Term for Years, offers to ſell it to B. and ſays, wat. Abe 


lat a Stranger would have given him twenty Pounds for this Term, by 91, 101. 


which Means B. buys it, though in Truth 4. was never offered twenty Sid. 146. 


Pounds, no Action on the Caſe lies, tho? HB. is hereby deceived in the Value. mou 20. 


rants, ſuch as Tenant . Life, Dower, Curteſy, and after Poſſibility of Iſſue extint, $ E. 3. 
. b. and 2 R. 2. e. 3. for ſecuring Creditors againſt ſuch as take SanQuary, 1 R. 2. c. 9. againſt 


| fraudulent Feoffments to Perſons pnknown, 3 H. 7, c. 2. which makes Deeds of Gift of Goods 
| & Chattels, in Truſt for the Maker, void. 33 H. 8. c. 1. & 30 Geo. 2. c. 24, againſt obtain- 


ng Money or Goods by falſe Tokens. The 13 Eliz. c. 5. 27 Elis. c. 4. 29 Car. 4. c. g. 


becoming Bankrupts, for which vide Tit. Bankrupt. 


| And that in theſe Caſes it was the Plaintiff's Folly to believe him. 


j&4W.3.c. 14. 4 & 5 W. 3. c. 16. 10 Ann, c. 23. againſt fraudulent Conveyatices 
o multiply Votes at Elections of Knights of the Shire, and the Statutes. again} Fraue by 


- 


5 n . 
Salk. 211. But if on a Treaty for the Purchaſe of a Houſe, the Defend nt x 
pl. 3. the Rent to be thirty Pounds per Ann. whereas in Truth it is but tw f Ta 
di and pounds, and thereby the Plaintiff is induced to give ſo much more but! 
: Selby. , © . . . ; ore f | 
Ley. 102. the Houſe is worth, an Action on the Caſe lies; for the Value of the . 0 
Sid. 146. is Matter that lies in the private Knowledge of the Landlord and Tu * | 
5 75 570, and if they affirm the Rent to be more than it is, the Purchaſer is ch 75 
318, 522. d oucht | for it. 83 „ 7 0 
Ss ds 1 ought to se N for it N And 
1 5 . 9 — 5 „ But it 
F If a Vintner ſells (a) Wine, which he warrants to be ſound and ng 6 4 int 
Fi. N. B. 96. rupted, or if a Perſon ſells any (5) Commodity which he warrants y Ls 
Dyer 75. good, if it proves otherwiſe, an Action on the Caſe lies againlt hin, ö th 
in Margine, 1. d ET Fo fs. „„ | 110 
(a) That if the Servant of a Taverner ſells Wine to another which is corrupted, an Action apm , [ 
_ Caſe lies againſt the Maſter tho” he did not command the Servant to ſell it to any, particular bf the 1. 
9 H. 6.53. Rol. Abr. 95. — But if a Servant ſells an unſound Horſe, or other Merchany eres 
2 Fair, no Action lies againſt the Maſter, unleſs he commanded him to ſell to a particular pu riff 
9 H. 6.53. Rol. Abr. gs. Poph. 143. Bridgm. 128. But it ſeems, that in theſe Cad 1dulet 
Action lies againſt the Servant. Rol. Abr. 95 ———50 if an Attorney, in an Action of ly been 
knows of and was a Witneſs to a Releaſe of the Debt, made before the Action brought for i. 
no Action lies againſt. the Attorney, for he acted only as a Servant, and in the Way of his (all LY 
I od. 209. (5) So an Action on the Caſe lies againſt a Goldſmith for mingling Droſs w] ce 
late. Cro. Jac: 477. 2 Rol. Rep. 28.80 againſt a Jeweller for ſelling counterfeit ſe er Py 
2 Rol. Rep. 5, 26, 27. Poph. 123. Cro. Jac. 469. S. C.-——5So for ſelling Silk of fg 
Nature, whereas it was of a different Kind, Salk. 289. pl. 27. So on a Promiſe to delie atly,” 
Pots of good and merchandizable Pot Aſhes, and delivering Pot Aſhes mixed with Dirt. Vent Kned. 
yo — Fe A | [4 2 r he 19.7 2noh- T A M. 
+ Sed. . | „ and 
8 I EP ; 957 . . : oy ; , ; . ms th! 
Sid. 298. If A. is employed by B. to ſail from England to the Indies, and d, in 1 
' Buſy and Covenants that he or his Servants will not thence import any Calle, Wiſh; fo 
Dach. and A. retains C. as his Servant in this Voyage, and acquaints him m tion « 
2 Keb. 88. the Covenants; and notwithſtanding C. falfly and fraudulently brings A M 
= 5 on, certain Callicoes, &c. A. ſhall have an Action againſt C. for thouzi Wi: / 
S8. Cad. Action lies by a Maſter for a bare Breach of his Command, yet if a Se pro, 
' judged, tho! does any Thing falſly and fraudulently to the Damage of his Mal, the 
5 objected it Action will le. ; E 8 ob; RAS EC TO HET The es On 
wasnotlaid '' b 2% AE. Sr OE ns „ lam 
to be done ea intentione to damnify the Plaintiff; for let C. intend guicquid velit, A. was din 5 
thereby. Rol. Abr. 105. Like Point. 8 | EE ns ; ho 
Rol. Abr. IF 4. be excommunicated, and the Letters of Ex communication: 
5 brought to the Parſon of the Pariſh to be read and publiſhed in l 
| 188 vi Eliz. Church againſt A. and the Parſon having Malice to B. inſerts bis Vl if th 
| 5 $33. S. C. ſtead of the Name of A. and pronounces him excommunicated, an Ad out! 
# on the Caſe lies, CE oo oe eo gs = 'F® 
| Rol. Abr. If a Man chaſes the Cattle of another into the Lands of J. S. wie" out 
| 100. ror, he is ſubje& to the Action of J. §. an (c) Action on the Caſe lies agai 
| | ro. Car. him. Pls Os Op 853 „ | of 1 3 Suit e 
ff.. f ED 25K 
| {-) Soil one Perſon affirms that another's Sheep are Strays, by which they are ſeiſed upon If King 
| __ _ .- Bailiff of the Manor, an Action on the Caſe lies. Allen 3. Rol. Abr. 101. | Arraty 
* page os If A. hath Judgment againſt B. and J. S. with an Intent to defeat “ N 
REP of the Benefit of it, perſuades B. to acknowledge a Judgment to a Str Priv 
©, Cath. 34-4, whom in Truth he owed nothin the F taken ſhoul 
| Fab and do Whom in Y d 1 g: and thereupon his Goods are tak : 
Fel, Exceution, Ce. A. may bring an Action on the Caſe againſt J. ö. 00 't 
' __  adjudgedin Fraud and Combination. a GE e Pai 
e ant 3 2 e 
 * affirmed in the Houſe of Lord. , op: | | 
* 2 obs, = pf EIT OI ho Oo | 2375 deer wok eg Hen 
=_ x Y al 
, 


8 : . S 
i Y 
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f Land be aliened pending a Writ of Debt, by Covin, tc gi the Rot. Abr. 
tent thereof for the Debt; yet when the Covin appears upon the Re- 549, * 
\ of the Elegit by the Sheriff, the Land fo aliened ſhall he extended. 705 


* 


a Man makes a Feoffment to the Uſe of his Son, an Infant, and not 2 Rol. Abr. 
onlideration of Marriage, &c. and ten Days afterwards commits Trea- 3. 
of which he is attainted, this Land ſhall be forfeited for the Feoff-. TIT 


it was fraudulent againſt the King. © | ST EEC oe 
But if the Feoffment had been made in Purſuance of an Agreement en- 2 Rol. Abr. 

4 into before, by which it was agreed, in conſideration of his Wife's ſet- 34. 
her Lands in ſuch Manner, that he would alſo ſettle his Lands on his | 

f this it ſeems is not fraudulent, but good againſt the King. 

4. being in Newgate for a Robbery makes a Bill of Sale of all his Goods, Skin. 357. 

the Intent to make à Proviſion for: his: Son, and is afterwards convicted pl. 4. 5 8 
executed; and in an Action of Trover brought by the Son againſt the . » 
riff of London, it was held by Holt Ch. Juſt. that the Bill of Sale was * 

adulent ; for though a Sale bona fide, and for valuable Conſideration, _ | 
| been good, becauſe the Party had a Property in the Goods till Convic- | 
and ought to be reaſouably ſuſtained out of them, yet this (a2) Con- 
rance is fraudulent at Common Law, for it cannot be intended to any n 
ter Purpoſe than to prevent a Forfeiture, and defraud the King. en his = 
| „ 5 | 1 Lands frau- 
y, with an Intent to prevent a Forſeiture, and afterwards commits Felony, the Land ſhall be 
ſeed, Rol. Abr. 34. ES Wo v2 bj 5 „ 5 $3, 


* 


A Man takes a Wife, and afterwards marries another, his firſt Wife liv- 2Leon. 223. : 
„ and by Deed gave Part of his Goods to his pretended ſecond Wife ; it | : 
ms this is a fraudulent Gift within 13 Elia. c. 5. and by the Common Law 
„ in reſpect of Creditors, becauſe made without any valuable Conſidera- 
n; for the ſecond pretended Marriage is ſo far from coming under the 
tion of a Conſideration, that it is a Crime puniſhable by Law. SHY, 
A Man has a Judgment for a juſt Debt againſt A. and takes out ' 5 
n facias, and gets the Sheriff to ſeize the Goods, but would not let pareſl. 35. 
n proceed further, but ſuffered the Goods to remain in the Cuſtody of Re and 
the Debtor, B. who has alſo a Judgment againit 4. for a juſt Debt, Serjeane. 
es out a Fieri facias ; and the Queſtion was, whether he could ſeize upon 1.d, Raym. 
ame Goods; and it was held per Cur”, that he might, for the former 18 10 
F . 1075. 

a fraudulent Execution, and the Sheriff might very well return Nulla Vorn. 239. 
11 upon it. 5 | f 5 9 5 | Comyns 35. 

re EF ED 7 3 pl. 44. 
Stra. 226, 461. 2 Will. Rep. 91. pl. 22. Forteſc. 373. Stra, 315 
f there be Judgment in Debt againſt J. S. and he ſuffers himſelf to be 5 
outlawed for Felony with an Intent to defraud his Creditors, and after- Dyer 245. b. | 
Ids he purchaſes his Pardon and hath Reſtitution, tlie Creditor may well ONES 
ke out Execution for this apparent Fraud. n 8 | 
53 1 the Fleet, at 
Suit of divers Creditors, procured himſelf to be accuſed of Felony, and to be removed to the 
bench, with an Intent to plead Guilty, and after the Allowance of Clergy, to get quit; and 
King being informed of this Practice, by his Privy Scal direfied the Juſtices nut to proceed on 
Arraigument, without farther Directions from him. Dyer 247. „ 


A Man comes by Hales Corpus out of London, and had no Cauſe to bare 
Privilege of the Common Pleas, but by his Covin; it was ordered, that -_— 
ſhould be in Execution till he had paid the Debt recovered againſt him | 
ter the * Writ brought, and after he ſhould be remanded to anſwer Page 399 
e Plaintifs Aer | is . | ; 262 ng 45 : an 30 eG 
b. Rol. Abr. 549, Crd. Car, 128. 
Hence it appears, that the making Uſe of the Proceſs of the Law is not 2 loft. 108, 
? 2 Fraud, but an Aggravation of the Offence ; as if a Perſon intending H. P. C. 63. 
| 1 e „ 


+ 


4 
bY 
Y 


%%% t 
. Kelynge 43. to ſteal a Horſe takes out a Replevin, and thereby has the Horſe delivered 
Sid. 254. to him by the Sheriff; or if one intending to rifle Goods, gets Poſſeſſ 8 
Raym. 267. from the Sheriff, by virtue of a Judgment obtained, without any the lex me 
Colour of Title, upon falſe Affidavits, &c. | | 


H. P. C. 48. If 4. ona ern with B. tells him, that he will not denke him, by in 
Hawk. P. C. that he will give B. a Pot of Ale to ſtrike him, and thereupon B. frike th 
81. and A. kills him, he is guilty of Murder, for he ſhall not elude the Juſtice ty, 


8 , of the Law by ſuch a Pretence to cover his Malice. | 
Hawk. P. C. So if B. challenge A. and A. refuſe to meet him; but in order to cia 
WL, the Law, tells B. that he ſhall go the next Day to ſuch a Town atv 
his Buſineſs, and accordingly B. meets him the next Day in the Road tot 
ſame Town, and aſſaults him, whereupon they fight, and A. kills B. þ, 
ſeems guilty of Murder, unleſs it appear by the whole Circumſtances, th 
he gave B. ſuch Information accidentally, and not with a Deſign to give hi the 

nan Opportunity of fighting. : e 
Kelynge 24, If a Perſon takes a Loding in a Houſe, under the Colour thereof u 
* have the Opportunity of rifling it, and to elude the Juſtice of the Law, b dez 
Show. Fo, endeavouring to keep out of the Letter of it, by gaining a Poſſeſſion « a 
4 ut this at the Goods with the Conſent of the Owner, he ſeems to be as guity dil £ 
Common Felony as any other Felon, in as much as his whole Intention was to defrau 


Law was the Law. | Pe 
not clearly - | 6] | 8 Fe. | . ep 
Felony, for 3 & 4 W. & M. c. 9. was made in Aid of it, as by this Statute it is made Felooy, rea 


| | | e * me 
(B) What Aas are deemed fraudulent in the Courts 

AInſt. 34. TI: is clearly agreed, that all Covins, Frauds and Deceits, for whid 
Ser of the 1 there is no Remedy by the ordinary Courſe of Law, are properly cop 
e eee, niſable in Equity; and it is admitted, that Matters of Fraud were one« 
ef Char, the chief Branches to which the Juriſdiction of Chancery was original 

cery, Tit. confined. 7 3 75 „ ; 
Courts, But as every Caſe on this Head depends ſo much upon its own Circun 
= ſtances, it will be difficult to range them in any other Order than by inſert 
ing the moſt remarkable Caſes where the Parties have been relieved agi 

| Fraud and Impoſition. i 
' Preced. As where A. being Tenant in Tail, Remainder to his Brother B. i Tai 
Chan, 35. A. not knowing of the Intail, makes a Settlement on his Wife for Lif il 
Raw ver. her Jointure, without levying a Fine, or ſuffering a Recovery, which / De 
8 who knew of the Intail engroſſes, but does not mention any thing of t 
| 4 C. 8 Intail, becauſe, as he confeſſed in his Anſwer, if he had ſpoke any Thin 
" sffirmed in of it, his Brother, by a Recovery, might have cut off the Remainder, a 
the Houſe barred him; and although after the Death of A. B. recovered in Ejectme 
of Lords. againſt the Widow by Force of the Intail ; yet ſhe was relieved in Chu 
cery, and a perpetual Injunction granted for this Fraud in B. in conceal 
the Intail, which if it had been diſcloſed, the Settlement might have bet 
made good by a Recovery. Ye EE oe ; 
aVern.r5o, 80 where a Mother being abſolute Owner of a Term, the ſame bei 
Hug limited to her in Tail, is preſent at a Treaty for her Son's Marriage, 
und Cheng. hears her Son declare, that the Term was to come to him at his Motd 
Death, and is a Witneſs to the Deed, whereby the Reverſion of the 1 wp 
pate 598 is ſettled on the Iſſue of this Marriage after the Mother's Death, aud 5 
py was compelled in Equity to make good the Settlement. 


1 


TL & 0 


1 If A. by a Marriage-Settlement be 'Fenant for Life of certain Mills, Abr. Eq. 


Poffef Remainder to his firſt Son in Tail, and the Son, who knows of the Settle-_357- 
the * ment, encourages a Perſon to take a Leaſe Tor thirty Years of thoſe Mills, e and 


and to lay out conſiderable, Sums of Money in new building and improv- 
ing them, in order to reap the Advantage thereof after his Father's Death; 
is is ſuch a Fraud and Practice, as ought to be diſcountenanced in Equi- 
jr, and therefore it was decreed in this Caſe, that the Leſſee ſhould enjoy 
fr the Reſidue of the Term that remained unexpired after the Father's 


Death. | \ 


him, by 
« ſtrike 
e Juſtice 


” 80 where a younger Brother, having an Annuity of -100/. o Annum Vern. 136. 
ad wil charged on Lands by his Father's Will, agrees with J. S. to fell it to him, Habs and 
ls By which J. F. is encouraged to purchaſe by the eldeꝶ Brother, who told him Mens. 


that though he had heard that there was a Settlement which had intailed 


" I el. Lands out of which it ifſued, that yer he had conſtantly paid this 


FEY Annuity, as alfo 3000. charged by the ſame Will to his Siſters ; and the 
hereof oY alder Brother afterwards getting the Settlement into his Hands, and en- 
Law, b deavouring thereby to avoid Payment of this Annuity, it was decreed in 
Teffion « Favour of the Purchaſer, that the Annuity ſhould Kill be paid purely on the 
guilty « Encouragement given by the elder Brother. 28 


80 where Lands in Mortgage running through three Deſcents, and the Preced. 
Perſon intitled to redeem, not knowing how much was due for the Intereſt, Chan. 131. 
is informed by the Heir of the Mortgagee, that it was conſiderably leſs than #4774 and 
really it was; whereupon he ſettles it upon his Marriage, as ſubject only 0 
to ſo much; and it was decreed, that thoſe who derive under this Settle- 
ment ſhould redeem accordingly, without being obliged to pay the Sum 


— 


concealed, for the Fraud. 


2 Ge! 


lony, 


If A. has a prior Incumbrance on an Eſtate, and is a Witneſs to a ſub- Nees 18 
ſequent Mortgage, but does not diſcloſe his own Incumbrance; this is ſuch (,,, 8 
a Fraud in him, for which his Incumbrance ſhall be poſtponed, - .-* the Fart of 
r whic | cited to ha aa ed. 
ay cop 7 | | her 2 ve been deere 
Fong do where a Counſel having a Statute from A. adviſes B. to lend A. 10001. Vern. 370. 
"pi on a Mortgage, and draws the Mortgage, with a Covenant againſt all In- Praper ver. 
Cirem cumbrances, and conceals his own Statute; and it was held, that the Sta- Werlace. 1 
. MM ſhould be poſtponed to the Mortgage. „ : | 
y an; So if A. being about to lend Money to B. on a Mortgage, ſeads C. to 2Vern. 554. 


enquire of D. who had a prior Mortgage, whether he had any Incumbrance Ilg ver. 
1 1. 01 B. 's Eſtate, if it be proved that C. went to him accordingly, and that Rhodes, 
2 D. denied that he had any, D. “'s Mortgage ſhall be poſtpoued. N 


= 80 if A. having a Mortgage on a Leaſchold Eſtate, lends the Mortgage 2Vern. 726. 
of th Deed to the Mortgagor, with an Intention to borrow more Money; this Peter and 

4 Thi is ſuch a Fraud in the Mortgagee, for which his Mortgage ſhall be poll- _ | 

4 f poned to the ſubſequent Incumbrance. : 17 6 

. The Plaintiff's Wife before her Intermarriage with the Plaintiff, being Abr. Kd. 

| Chat poſſeſſed of a Term for Years, as Executrix to her firſt Huſband, and 355. 

l which was liable as Aſſets, to the Payment of his Debts, in order thereto, Af un 


and to raiſe Money for that Purpoſe, the Plaintiffs after their Marriage , 
entered into an Agreement with the Defendant for Sale of the Houſe in 
Queſtion, for the Reſidue of the Term, for 450/. whereof 210/. was to 

be applied in Diſcharge of a 1 thereon to one J. S. and the 


of remaining 240/. was to be paid to the Plaintiffs ; accordingly the Plaintiffs 
l executed an Aſſignment of the Houſe to the Defendant, with a Receipft 
ard{ indorſed 'thereon for the whole Purchaſe-money, but the Defendant did \ 


not then pay the Purchaſe-money, but gave a Note for the Payment ß 

2101, Part thereof to . S. the Mortgagee, and of the remaining e 

to the Plaintiffs ; and for the Non- payment thereof the Plaintiffs brought 

* their Bill to have a Specific Performance and Payment of the Money ac- *Page 99 
5 | : cordinglyg ' 
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© cordingly ; the Defendant, by his Anſwer, admitted the whole Caſe to 
. © as above ſet forth; but inſiſted, that he ought not to be bound thereby 
for that the Plaintiffs could not make him a good Title, they having | 
Articles before Marriage agreed to ſettle this Houſe for the Benekt d 
themſclves and their Iſſue, of which he had no Notice at the Time of . 
Purchaſe; and for a Diſcovery of theſe Articles, and' to have up his Not 
on a Re-afſignment of the Houſe, the Defendant brought his Croſs- Bl 
The Plaintiffs by their Anſwer admitted there were ſuch Articles, but in 
ſiſted, that the Houſe lying in Middleſex, thoſe Articles were never reg; 
tered in the Middl;/ex Office, and therefore void as againſt the Plaintif; al] be 
but on a Hearing at the Rollt, the Maſter of the Rolls decreed the ongul 
Bill to ſtand diſmiſſed with Coſts ; and on the Croſs-Bill decreed the Now 
given for the Purchaſe-money to be delivered up on a Re-affignment of th 
Frouſe, and the Plaintiff in that Cauſe likewiſe to have his Coſts, by Re 
ſon of the Plaintiff's Fraud in concealing the Articles; which Decree zu 
. Lon Chancellor.” ou PE nie 8 
Abr. Eq. So in a Caſe between 'two Purchaſers of Lands in York/bire, where the 
338. ſecond Purchaſer having Notice of the firſt Purchaſe, but that it waz ng 
Blades and regiſtered,” went on and purchaſed the ſame Eſtate, and got his Purchal 
Blau. regiſtered; yet it was decreed, that having Notice of the firſt Purch, 
though it was not regiſtered, bound him, and that his getting his own Pur. | 
chaſe firſt regiſtered was a Fraud, the Deſign of thoſe Acts being only u 
ive the Partics Notice, who might otherwiſe without ſuch Regiſtry be 
Niger of being impoſed upon by a prior Purchaſe or Mortgage, which 
they are in no Danger of when they have Notice thereof in any Manner, 
Te though not by the Regiſtry. JV 5 
Preced. If a Copyholder, by his Will intending to give the greateſt Part of li 
Con. 3* Eſtate to his Godſon, and the other Part to his Wife, is perſuaded by the 
"ARE Wife to nominate her to the Whole, on a Promiſe that ſhe would give the 
______ Godfon the Part deſigned for him; it will be decreed againſt the Wife « 
the Point of Fraud, though there was no Memorandum: thereof in Writing 
purſuant to the Statute of Frauds and Perjuries. „„ ö 
Abr. Eq. 20. So where the Defendant, on a Treaty - of Marriage for his Daughter with 
 Halſpemy the Plaintiff, ſigned a Writing compriſing the Terms of the Agreement 
and Milt. and afterwards deſigning to clude the Force thereof, and get looſe fron 
2V 78: his Agreement, ordered his Daughter to put on a good Humour, and ge 
the Plaintiff to deliver up that Writing, and then marry him, which ſhe 
accordingly did, and the Defendant ſtood by, at a Corner of a Street, u 
ſee them go by to be married; and the Plaintiff was relieved on the Point un 
4+ rid. N 1 . 
Abr. Eq. 19. There are likewiſe ſeveral other Inſtances, where a Parol Agreement it 
D vide Tit. tended to be reduced into Writing, but prevented by Fraud, has been de- 
Laue (C) creed in Equity, notwithſtanding the Statute of Frauds and Perjurics ; # 
„ * where upon a Marriage- Treaty, Inſtructions were given by the Huſband 
to draw a Settlement, which he privately countermanded, and afterwar 
drew in the Woman by Perſuaſions and Aſſurances of ſuch Settlement to 
marry him; and it was decreed that he ſhould make good the Settlement. 
Abr. Ed. ao. $9 where a Parol Agreement was concerning the Lending of Money an 
| a Mortgage, and the "Feb propoſed was an abſolute Deed from the 
Mortgagor, and a Deed of Defealance from the Mortgagee, and after tht 
1 .  _ Mortgagee had got the Deed of Conveyance, he re ed to execute the 
| Defeaſance; and it was decreed againſt him on the Point of Fraud. 
e If a Son and Heir apparent perſuades his Father not to make a Wil 
| Chamber- | Which he intended to have made, and which was to contain Provifon 
tain's Caſe for his younger Children, promiſing to do for them himſelf; this is ſuch i 
citedtohave » N ud, for which Equity will decree the Heir to give them ſuch Prov 


been de- gong 


* 


VVV 


ſe wie 


th | -a Recovery in order to provide for younger Children, by his promiſing Chan. 5, 
* why for * himſelf, Equity will compel him to do it after his Father's 
enefit of WWW) cath. 1 8 | | | 


If a Mother having a Right to Dower, to encourage a Marriage of her a vern. 133. 


e of hi ; ; 

a on to A. B. releaſes her Dower, and'the Releaſe is ſhewn to the Wife and 

roſs- Bill ® Relations, it ſhall bind the Mother, though the Releaſe was obtained by. 

but in a) 4 e ET TE OE a OW A {drag 
th, all be avoided in Equity, whenever there is Suppreſſio ueri or Suggeſtio falſi, Vern. 19, 20, 31, 32. 


> Origud If a Man charges Lands in D. with a Portion for a Daughter by a firſt 2 | 
he Note enter, and then marries, and ſettles Part of thoſe Lands for the Jointure Ne and 

nt of the a ſecond Wife, who has no Notice of the Charge, and A. believing that 8 

by Ne. be Portion would take Place of the Jointure, by Will gives other F os, 


Lieu thereof, and the Wife combines with her Son, who is Heir to 4. + 
defeat his Settlement and Proviſion on the Daughter, by adhering to her 
ointure, and inſiſting, that the Proviſion on the Daughter was voluntary. 
d fraudulent as to her; and that therefore ſhe was not bound to accept 


Furcht WW: the Deviſe ; the Daughter will be relieved in Equity. | at: | 

Purchale A Widow makes a (5) Deed of Settlement of her Eſtate, and marries a 2 Chan. 

own Pu. ond Huſband, who was not privy to ſuch Settlement; and it appearing Rep. 81. 

g only o the Court, that it was in Confidence of her having ſuch Eſtate, that the Howardac.A 

wry be n iaband married her, the Court ſet aſide the Deed as fraudulent. Healers: 
: tended Wife, the Day before her Marriage, entered privately into a Recognizance to her Brother; 


ad it was decreed to be delivered up. 2 Chan: Rep. 79. But where a Conveyance or Settle 


- 6 b at ſhall be ſaid to be fraudulent,. and in Derogation of the Rights of Marriage, wide 2 Vern. 17. 

ed by „„ | _ | 5 f 
I give the But where a Widow, before her Marriage with a ſecond Huſband, aſ. Vern. 408. 
Wife on ned over the greateſt Part of her Eftate to Truſtees, 'in "Truſt for Chil- Au and 


zen by her former Huſband; and though it was inſiſted, that this was theres: 5 
ithout the Privity of the Huſband, and done with a Deſign to cheat 


chter with n, yet the Court thought that a Widow may thus provide for her Chil- 

greement, en before ſhe put herſelf under the Power of a Huſband ; and it being 

Doſe from roved that Booo/., was thus ſettled, and thac the Huiband had ſuppreſſed 

„ and get e Deed, he was decreed to pay the whole Money, without directing any 

which ſhe ccount, | | 

Street, to 4. failing in his Trade compounded with his Creditors at ſo much in the 2 Vern. 71, 
the Point und, to be paid at the Time therein mentioned; and he having failed Ch and 


Payment at the preciſe Time, ſome of the Creditors refuſed to ſtand to icke. 
e Agreement, which being under Hand and Scal, he brought his Bill to 
mpel a Performance thereof; but it appearing in the Cauſe that A. to 


-ement in. 
been de 


juries ; u in the reſt of the Creditors, had made an under-hand Agreement 

» Huſband h ſome of them, who were ſeemingly to accept of the Compolition, to 

afterwari WWF? them their whole Debts, which being a Fraud and Deceit upon the 925 

tlement to t of the Creditors, the Court would not decree the Agreement, nor relieve | 

ttlement. Je Plaintiff, but diſmiſſed the Bill. Ns | 

Money on do where A. being intruſted by B. to receive Intereſt on Tallies, receives 2Vern. 603. 

from the e Principal and fails, and afterwards compounds with his Creditors, but S and 

d after the N. vould not come in, without having a greater Compoſition, which A. Ann 

xecute the ec to give, and 4. brought his Bill to be relieved againſt this under- 

* d Agreement; but he having been guilty of a Breach of Truſt, and 

ake a Vil N i Party to the Fraud, the Court defuled to give him any Relief. 

Provißan if a Security be obtained from a Perſon by Fraud and Practice, upon *Page 60 

s is ſuch 4 WWW ictence of a Demand that is fictitious, it will be relicved againſt in ö 

ich Pros uit. c 4 4 | I Vern. 

1 i 
0 Where a 


- = + 
tange was obtained by a groſs Fraud, and it was relieved againſt with Cots to be aſcertained by 


80 where Tenant in Tail is prevented by the Ifſue in Tall from fuffer- Precel. 


* 
* 


2 Vern. * 


. 


in Truſt; and afterwards by Will declaring ſhe had levied ſuch Fine oul 


. Uſes thereof to 4. and his Heirs ; and. it being proved that ſhe, at the Tine 


i 
Fg 


As where A. having by the Means of an Attorney prevailed on E. a W.. 
man, to levy a Fine of ſome Houſes, and to execute a Deed. leading jy 


% 


of levying the Fine, declared ſhe muſt make uſe of ſome Friend's Nam 
in Truſt, and the better to enable her to diſpoſe of the Eſtate, and there i 


| deviſedit to J. S. and his Heirs, ſubject to the Payment of her Debu; WW . 
and although H. proved a great Familiarity and Friendſhip between they, a 
and that ſhe had declared he ſhould have her Eſtate ; yet it was decreed, ng T 

only that the Eſtate ſhould be liable to the Creditors Debrs, but tha 4 40 


mould convey the Eſtate to the Deviſce and his Heirs. 


Preced. 
Chan. 80. 
Smith and 
Loader. 
2 Vern. 
346. S. C. 


Vern. 206. 


F. with the Whole. Se | 


So where A. being to procure 1000/. for B. borrows it, and pays }, (6 
only 300/. and takes other 3oo/. himſelf, and the Remaining 4ool. u 10 
Goods, which prove worth little or nothing; and for ſecnring the What, 4 
both gave a Recognizance ; yet that being ſued againſt B. he brought hi ks 
Bill, and had a perpetual Injunction againſt the Recognizance on Payne 
of zool. only and Intereſt, by Reaſon of ſome Circumſtances. of Fnul; 
and it appearing to be a Contrivance between A. and the Lender, to chaꝶ 40 


Where a Purchaſe was obtained from a Man almoſt in his Dotage, at « 


wide Preced. great Under-value, who was perſuaded by the Perſons that treated vil 40 


Chan. 76. 
Where on 
the Cir- 
cumſtances 
of a Fraud, 
the Court 
of Chance- 


ry refuſed to carry the Agreement of a Feme Covert into Execution. Where a Purchaſe at a gred 
Under · value, obtained from a Perſon who ſome Time after became a Lunatic, was ſet aſde k 


him, that they could help him to a great Match, and told him, that u « 
qualify himſelf for the Lady, it was neceſſary he, ſhould convert all li 10 
Lands into Money, and they treated for the Purchaſe in a Perſon's Nane 6 
who knew nothing of the Matter; and for theſe Circumſtances of Fra 40 


the Purchaſe was ſet aſide. 


Fraud. 2 Vern. 678. | | e 5 . 
2 vern. Where an Agreement for a Purchaſe was vanes. from a Woman 4 
632. pinety Years of Age, and ſeveral ſuſpicious Circumſtances appearing, M «| 
3 5 8 would neither decree it to be carried into Execution againſt the He 4 
: at Law, nor to be delivered on a Croſs-Bill for that Purpoſe, but let ti C 
Parties to their Remedy at Law. Es | « | 

| 3 ie i « | 

b | | | 4 « , 

SK 55 | 7 a . 85 4 : ERS | « \ 
„ 35 | # | 
(C) Ok fraudulent Convepances and Deviſes, &c. to l 5 

feat Creditors and Purchaſers within the 13 Ellz ( 

: & 27 Eliz. Ko 4.& 3 W. & M. Gs I 4, &c. 45 6 

| CERT VV | I 18 
3 Co. 83. | #4 ſeems by the Common Law, if a Man had Right and Title t « | 
Moor 638. Thing, or a Juſt Debt owing to him, he might avoid auy Fraucuk «1 
8 Conveyance made to deceive him of that Right or Debt; as if 2 1 
: 8 ” b. had a Right to Goods, and he that had them, ſold them by Covi 4 t 
Page 602 Market: oyert, to alter the Property of them; or if one paſſed away v® : a 
VVV 6 2 9 

10 a 


the Party's own Oath.———Where a Policy of Inſurance for 3 
and ſet aſide with Coſts both at Law and in Equity. 2 Vern. 206. 


prevailed upon by two of his Relations, to give a Bond to one of them, to ſettle his _ « | 
De of himſelf in Tail Male, Remainder to his two Brothers ſucceſſively in Tail Male, aud i 
| wards marrying, was relieved againſt the Bend. 2 Vern. 189. 


Life gai by fr it + 
3 t 


- 
* 


R 1 U Di- . | 
to deceive a Creditor, theſe Acts might have been ſet aſide ; but if the Gift 
were precedent to the Right or Debt, there was no Way in ſuch Caſe to ſet 
aide the Conveyance. | . „ 

« But now by the 13 Elia. cap. 5. for the avoiding and aboliſhing of 
« feigned, covenous and fraudulent Feoffments, Giftg, Grants, Aliena- 
« tions, Conveyances, Bonds, Suits, Judgments and Executions as well 
« of Lands and Tenements as of Goods and Chattels, now of late more 
« commonly practiſed than heretofore ; which Feoffments, Gifts, Grants, 
« Alienations, Conveyances, Bonds, Suits, Judgments and Executions have 
« been and are deviſed and contrived of Malice, Fraud, Covin, Colluſion 
« or Guile, to the End, Purpoſe and Intent to delay, hinder or defraud. 
« Creditors and others of their juſt and lawful Actions, Suits, Debts, Ac- 
« counts, Damages, Penaltics, Forfeitures, Heriots, Mortuaries and Re- 
« liefs, not only to the Let or Hindrance of the due Courſe or Execution, 
« of Law and Juſtice, but alſo to the Overthrow of all true and plain 
« Dealing, Bargaining and Chevilance z... | 7 | 
It is therefore enacted, That all and every Feoffment, Gift, Grant, 
« Alienation, Bargain and Conveyance of Lands, Tenements, Heredita- 
| « ments, Goods and Chattels, or of any of them, or of any Leaſe, Rent, 
« Common, or other Profit or Charge out of the ſame Lands, Tenements, 
« Hereditaments, Goods and Chattels, or any of them, by Writing: or 
« otherwiſe, and all and every Bond, Suit, Judgment and Execution at 
« any Time had, or hereafter to be had or made to or for any Intent or 
« Purpoſe before declared and expreſſed, ſhall be from henceforth deemed _ 
« and taken (only as againſt that Perſon or Perſons, his or their Heirs, 
4 gueceſſors, Executors, Adminiſtrators and Aſſigns, and every of them, 
« whoſe Actions, Suits, Debts, Accounts, Damages, Penalties, Forfei- 
« tures, Heriots, Mortuaries and Reliefs by ſuch guileful, covenous, or 
« fraudulent Devices and Practices, as is aforeſaid, are, ſhall or might be 
in any wiſe diſturbed, hindered, delayed or defrauded) to be clearly and 
© utterly void, fruſtrate and of none Effect; any Pretence, Colour, fained 
« Conſideration, expreſſing of Uſe, or any other Matter or Thing to the 
« contrary notwithſtanding. 8 3 . 
Provided that this Act, or any Thing therein contained, ſhall not ex- 
« tend to any Eſtate or Intereſt in Lands, Tenements, . Hereditaments, 
« Leaſes, Rents, Commons, Profits, Goods or Chattels had, made, con- 
« veyed or aſſured, or hereafter to be had, made, conveyed or aſſured, 
« which Eſtate or Intereſt is, or ſhall be upon good. Conſideration, and. 
« bona fide, lawfully conveyed or aſſured to any Perſon or Perſons, or Bo- 
« dies Politic or Corporate, not having at the Time of ſuch Conveyance, 
*« or Aſſurance to them made, any Manner of Notice or Knowledge of 
« ſuch Covin, Fraud or Colluſion, as is aforeſaid. | 
„ And by the 27 Eli. cap. 4. for avoiding of fraudulent, fained and 4 This Stat. 
* covenous Conveyances, Gifts, Grants, Charges, Uſes and Eſtates, and is made per- 
for the Maintenance of upright and juſt Dealing in the Purchaſing of petal by 
Lands, Tenements and Hereditaments, it is enacted, that all and every o9 Tod | 
* Conveyance, Grant, Charge, Leaſe, Eſtate, Incumbrance and Limita- 8 
tion of Uſe or Uſes, of, in or out of any Lands, Tenements or other 
„ Hereditaments whatſoever had or made, or at any Time hergafter to be 
* made, for the Intent and Purpoſe to defraud and deceive ſuch Perſon 
* or Perſons, Bodies Politic or Corporate, as bare 5 or ſhall 
* afterwards purchaſe in Fee - ſimple, Fee-tail, for Life, Lives or Years, 
* the ſame Lands, Tenements and Hereditaments, or any Part or Parcel 
thereof ſo formerly conyeyed, granted, leaſed, charged, ineumbered or 
* limited in Uſe, or to. defraud and deceive ſuch as have, or ſhall purchaſe 
any Rent, Profit or Commodity, in or out of the ſame, or any Part 
* * thereof, ſhall be deemed and taken only as agaiuſt that Perſon and 
TO To tt | | | „% Per- *Page603 
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« Perſons, Bodies Politic and Corporate, his and their' Heirs, Succeſſor, 


« Executors, Adminiſtrators and Aſſigns, and againſt all and every other 


«© Perſon and Perſons lawfully having or claiming, by, from or under 


« them, or any of them, which have purchaſed, . or ſhall hereafter ſo 
4 purchaſe for Money, or other good Conſideration, the ſame Lands, Te. 
« nements or Hereditaments, or any Part or Parcel thereof, or any Rent, 
« Profit or Commodity, in or out of the ſame, to be utterly void, fruſ. 
4 trate, and of none Effect; any Pretence, Colour, fained Confideration, 
«or expreſſing of any Uſe or Uſes to the contrary notwithſtanding, 
„ Provided that this AR, or any Thing therein contained, ſhall not 


e extend or be conſtrued to impeach, defeat, make void or fruſtrate an 
«©. Conveyance, Aſſignment of Leaſe, Aſſurance, Grant, Charge, Leaſc, 


* made, or hereafter to be had or made upon or for good Conſideration, 


«« Eftate, Intereſt or Limitation of Uſe or Uſes, of, in, to or out of any 
« Lands, Tenements or Hereditaments heretofore at any Time had or 


« and bona fide to any Perſon or Perſons, Bodies Politic or Corporate; any 
Thing before mentioned to the contrary hereof notwithſtanding. 

And by Par. 5. of the ſaid Statute it is further enacted, That if any 
« Perſon or Perſons ſhall make any Conveyance, Gift, Grant, Demiſe, 
“Charge, Limitation of Uſe or Uſes, or Aſſurance of, in or out of any 
“ Lands, Tenements or Hereditaments, with any Clauſe, Proviſion, Article 
«© or Condition of Revocation, Determination or Alteration, at his or their 
« Will or Pleaſure of ſuch Conveyance, Aſſurance, Grants, Limitations 
«© of Uſes, or Eſtates of, in or out of the ſaid Lands, Tenements or 


Hereditaments, or of, in or out of any Part or Parcel of them con- 


« tained or mentioned in any Writing, Deed or Indenture of ſuch A.- 
& ſurance, Conveyance, Grant or Gift, and after ſuch Conveyance, Grant, 
« Gift, Demiſe, Charge, Limitation of Uſes, or Aſſurance ſo made or 


c had, ſhall or do bargain, ſell, demiſe, grant, convey or charge the ſame 


“ Lands, Tenements or Hereditaments, or any Part or Parcel thereof, to 
c any Perſon or Perſons, Bodies Politic or Corporate, for Money or other 
“ good Confideration paid or given (the ſaid firſt Conveyance, Aſſurance, 


6 ſerved or expreſſed unto him or them, in and by the ſaid ſecret Convey- 
& ance, Aſſurance, Gift or Grant,) That then the ſaid former Conveyance, 
4 Aſſurance, Gift, Demiſe and Grant as touching the ſaid Lands, Tenc- 
« ments and Hereditaments ſo after bargained, fold, conveyed, demiſed or 
charged againſt the ſaid Bargainees, Vendees, Leſſees, Grantees, aud 
every of them, their Heirs, Succeſſors, Executors and Aſſigns, and 
againſt all and every Perſon and Perſons which have, ſhall or may lau. 
fully claim any Thing by, from or under them, or any of them, ſhall 
be deemed, taken and adjudged to be void, fruſtrate, and of none Et- 


R «a K M a 
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„ fe& by Virtue and Force of this preſent Act. 


Provided, That no lawful Mortgage made, or to be made bona fit 
and without Fraud or Covin, upon good Conſideration, ſhall be im- 
«© peached or impaired by Force of this Act, but ſhall ſtand in the like 


„Force and Effect, as the ſame ſhould have done if the Act had nevcr 


Cro. Eliz. 
234. 
Leonard 
and Bacon. 
Cowp. 434- 
Doug. n. 


(1) 463. 


« heen had or made.“ 
| In the Conſtruction of theſe Statutes the following Opinions have been 
ho n 3 i | 3 5 : | ; 


That where in a Formedon the Tenant pleaded ' Non-tenure upon which 


they were at Iſſue ; and it was found, that before the Writ purchaſed, the 


Tenant infeoffed divers Perſons, with an Intent to defraud him who had 
Cauſe of Action to the Lands, and that notwithſtanding the F coffor took 
the Profits; and on this Verdict it was adjudged for the Demandant, v* 
« that by the 13 Eliz. c. 5. the Feoſſment was void againſt him. 45 


- Gift, Grant, Demiſe, Charge or Limitation, not by him or them re- 
& voked, made void or altered, according to the Power and Authority re. 


OO MM Fo > mod — 1s 


RA 90 0D. on. 
3 3 _ * * | £ 


* 4. being indebted to B. in 400l. and to C. in 200. C. brings Debt *Page604 
againſt him, and pending the Writ, A. being poſſeſſed of Goods and Chat- 3 C0 30. 
tels to the Value of 300l. makes a ſecret Conveyance of them all, without Tine 
Exception, to B. in Satisfaction of his Debt, but notwithſtanding continues Es 648. 
in Poſſeſſion of them, and ſells ſome of them, and others of them being 2 Bull. 226. 
Sheep he ſets his Mark on; and it was reſolved to be a fraudulent Gift and 8. C. 

Sale within the 13 Elix. c. 5. for tho? ſuch a Sale hath one of the Qualifi- 
cations required by the Statute, being made to a Creditor for his juſt Debt, 
and conſequently on a valuable Conſideration ; yet it wants the other; for 
the owner's continuing in Poſſeſſion is a fixed and undoubted Character of 
a fraudulent Conveyance, becauſe the Poſſeſſion is the only Indicium of the 
Property of a Chattel, and therefore this Sale is not made bona fide ; and as 
this is a leading Reſolution, being agreeable to the Rule of- Commerce 
ſettled by the Statute, ſo it is highly conformable. to the moſt exact Rea- 
ſon and Equity; for if ſuch Colluſion and Practice were allowed between a 
Debtor and his Creditor, as it would prove injurious to other Creditors of 
the ſame Debtor, in depriving them of all Means of ſatisfying themſelves. 
by the ſtated Methods of Juſtice ; ſo it muſt in its Conſequence have a very 
ill Influence on Commerce, by preventing Loans of Money, and other 
Confidences of that Nature, which are ſo neceſſary for the Support of it, 
fince no Man would lend or truſt another with Money or Goods upon ſuch 
an apparent Hazard of loſing them. „ 1 18 

So where A. being indebted to five ſeveral Perſons in the Sums of 20. 3 Co. 8x. 
each, and having Goods to the Value of 20l. makes a Gift of them to one Moor 639. 
of the Five, in Satisfaction of his Debt; but upon this ſecret Truſt be:. 
tween them, that the Grantee, in Compaſſion to his Circumſtances, ſhould 
deal favourably with him in permitting him, or ſome other for him, to uſe 
and poſſeſs the ſaid Goods, paying this Creditor as he was able and could 
afford it, the ſaid Debt of 20/. and reſolved to be a fraudulent Conveyance 
and Deed of Sales. “„ | 15 | ; 

So if A. makes a Bill of Sale of all his Goods in Conſideration of Blood 2 Rol. Abr. 
and natural Affection to his Son, or one of his Relations, it is a void Con- 779. _ 
veyance in Reſpect to Creditors, for the Conſideration of Blood, Sc. which Palm: 2 f 4. 
are made the Motives of this Gift, are eſteemed in their Nature inferior to 3 Ce. 3%: 
raluable Conſiderations, which are neceſſarily required in ſuch Sales b 
13 Eliz.c. 5. and this ſeems to be a Conſtruction ſuitable to the ſtricteſt 
Rules of Equity; for if Conſiderations of Blood or natural Affection were 
allaved to be of equal Dignity with, or to come under the Notion of, va- 
able Conſiderations required by this Statute, it would be in the Power of 
any Debtor, by ſuch Conveyances of his Perſonal Eſtate to his Kindred, 
to build a Family upon a Conduct to his. Creditors, which carries in it al! 
the Strains of Injuſtice and colluſive Dealing; moreover, there is a ſtrong 1 
Preſumption, that ſuch Sales to Relations are conſtantly attended with a 
ſecret Truſt and Perſonal Confidence of reconveying Part of the Goods to 
the Vendor for his Subſiſtence ; ſo that they are intirely inconſiſtent with the 
Scheme laid down by the Statute, and therefore void and illegal. . 

But if a Perſon, before he contracts. any Debts, makes a voluntary Settle- Mod. 119. 
ment on his Son bona fide, it ſeems that this is not within the Statute, for Vent. 194. 
it never could be the Intent of the Act to ſet aſide all voluntary Settlements ; 1 4 
but if the Gift be made on any Truſt either expreſſed or implied, between 3 1 
Donor and Donee, it is within the Statnte ; for all Acts for the Suppreſſing Eq. Cal. 
af F raud are to be liberally expounded. 55 Abr. Fe 

Y | 6 Sy FT aig 
#3, 96. 10 Mod. 247, 469, 471, 478, 489, 497. Gilb. Eq. Rep. 2, 144. Prec. Chan, 84. 
Vern. 46. 2 Vern. 473. Caf, Temp. Talb. 65. Will. Rep, 60. pl. 11, 204. I. 47, 354» 577. 
Pl. 168, 381. 2 Will. Rep. 171; pl. 43, 255, 358. pl. 103, 464. pl. 148, 606. 3 Will. Rep. 
hs 337» 339, pl. 88. A voluntary Decd may be good againſt the Party who made it, though 
e —_ aſide as againſt Creditors, or a fair Purchaſer. Zougbton v. Boughton in Chanc. 5 
| | E 
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3 Co. 81. And. therefore if the Jury find that the Owner continued in Pugs 


N *Page6os Jadicium of the Property of a Chattel, which is a Thing unfixed wy 


and Free- 


[ 0 Andr. Creditors, and ſhall bind the Parties themſelves, and their Rreprelc 


Haber oy delivered Poſſeſſion of ſome of them in his Life-time, and the Reſt com 
Loader. to the Hands of his Adminiſtrator, it was held in an Action brought 7 


\ 


oor 638. ſion of his Goods after his Bill of Sale of them, this is an undouhi 
Badge of a fraudulent Conveyance, becauſe the Poſſeſſion is the on 


tranſitory ; ſo there are other Marks and Characters of Fraud, as a gener 
Conveyance of them all without any Exception, for it is hardly to he pre 
ſumed, that a Man will ſtrip himſelf intirely of all his Perſonal Property 
not excepting his Bedding and wearing Apparel, unleſs there were ſony 
- ſeeret Correſpondence and good Underſtanding ſettled between him a 
the Vendee, for a private Occupancy of all or ſome Part of the Goch 
for his Support; alſo a ſecret Manner of tranſacting ſuch Bill of Sale, ay 
unuſual Clauſes in it, as that it is mace honeſtly, truly, and bon j4, 
are Marks of Fraud and Colluſion, for ſuch an artful and forced Dreſs ad 
= © 19g give a Suſpicion and Jealouſy of ſome DefeR varniſhed om 
with it. „ i 
3 Co. 60. If a Gift be made to deceive one Creditor, it is void againſt all Crediton; 
Moor 615. but wherever a Conveyance is conſtrued fraudulent, it muſt be with u. 
ſpect to real Creditors and Purchaſers for valuable Conſideration, | 
Andr. 233. Therefore if a Man makes a fraudulent Leaſe, and then another bona fl 
Moor 602. without Rent or Fine, the ſecond Leſſee ſhall not avoid the firſt Leal; 
for no Purchaſer ſhall avoid a former fraudulent Conveyance, but a Pur 
| Chaſer for valuable Conſideration. 5 gs, 
$5 Co. 60. But though a Purchaſer for valuable Conſideration within the 27 Hl 
Gooche's C. 4. hath Notice of a fraudulent Conveyance before he purchaſes, yet af 
the Purchaſe he ſhall avoid it; for the Statute expreſsly avoids ſuch Con 
© veyances, ſo that whether the Purchaſer hath Notice of them, or not, 
| not material. | 
Preced. I A. brings an Action againſt B. for lying with his Wife, after whid 
Chan. B. aſſigns his Eſtate to Truſtees in Truſt to pay the ſeveral Debts mes 
Tewlner tioned in a Schedule, and ſuch other Debts as he ſhould mention with 
ten Days, and A. recovers 50ool. Damage, and brings his Bill to ſet acc 
this Deed as fraudulent, and made to defeat him of his Recovery; in thy 
| Caſe A. can have no other Relief but to come in upon the Surplus, after ii 
Debts mentioned in the Schedule, or appointed within ten Days purſuut 
to it, are ſatisfied ; the Deed being neither fraudulent in Law or Equi 
A. being no Creditor at the Time of executing it; and it was confcientiou 
in him to prefer his real Creditors to one, whoſe Debt, when recovered 
woas founded only in Maleficio. | | ; 
2Vern. 490. A. by Bill of Sale made over his Goods to a Truſtee for B. who lived wi 
Fletcher and him as his Wife, and was ſo reputed, and he alſo purchaſed a Leaſe of t 
Lady Lid. Houſe wherein he dwelt, in the Name of a Truſtee, and declared the ni 
; thereof to himſelf for Life, they in Truſt for B. during the Reſidue of ti 
Term; and this Bill of Sale was held fraudulent as to Creditors, but 2 
the Declaration of the Truſt of the Term, the Court held it good, and od 
liable to 4.'s Debts, the Term being never in him, and being ſo {tu 
at the Time it was purchaſed ; and A. might have given the Money to 
| who might have purchaſed it for herſelf, and in her own Name. 
Ero. Jace. Fraudulent Conveyances and Gifts are only void againft Purchaſer 1 


172. tatires. h | 
Yelv/ 106. And therefore where 4. made a fraudulent Sale of hig Goods to 3. v 


Oro. Jac. for thoſe Goods, that the Adminiſtrator could not plead the Statute! 
2 13 Elia. c. 5. nor maintain the Poſſeſſion of the Goods even to ® 


Cowp. 435. In 
2 Term : te 
Rep. 462. 


+ See infra 606... 


\ * 


FFV 15 
But if a Man makes a Deed of Gift of his Goods in his Life-time by 131. 4. Ah. 


Poſe, 
doubted Corin, to ouſt his Creditors of their Debts ; yet after his Death the Vendee Rol. Ab 
he onl ſhall be (a) charged for them. * OY $8, 54 15 3 
(ed and | | | 5” EEKEleecutor of 
pre | ; dis own Wrong. Yelv. 197. Cro. Jac. 271. 
a Where by Special Verdict it was found, that A. being poſſeſſed of -di- *Page 604 
re ſong rers Goods to the Value of 250/. by Covin to defraud his Creditors, Cro. Eliz. 
um and made a Gift of his Goods to his Daughter, upon Condition, that upon 810. 
Good; Payment of 20s. it ſhould be void, and died; and that J. S. intermeddled Bb! and 
ale, and with the Goods; after which the Daughter took Poſſeſſion of them hy — 
ona fit, Force of the Gift, and then Adminiſtration was granted to F. S. of all the 4 & BE 
reſs and Goods, Sc. of A. and in an Action againſt him as Executor, it was x Wood's 
ned on held that the Gift was apparently fraudulent within the 14 Eliz. cap. 5. and Conv, 139. 
that by his 5 before Adminiſtration granted to him, he became 2 Term 
editan an Executor 4e ſon Tort, and liable as ſuch; and that the Law continued 1 ee, 
with te the Poſſeſſion in him from the Time of intermeddling to the Time of grant 597+ 
ing Adminiſtration. _ es SHDN TT | 
ona fel If A. makes a Bill of Sale to B. a Creditor, and afterwards to C. another Trin, 1706. 
Lea Creditor, and delivers Poſſeſſion at the Time of the Sale to neither, and after Baler and 
t a Fu. C. gets Poſſeſſion of them, and B. takes them out of his Poſſeſſion, C. cannot Ae, 
c maintain Treſpaſs, becauſe the firſt Bill of Sale is fraudulent againſt Credi- #7 * 44. 
27 Lors, and ſo is the ſecond; yet they both bind A. and B. 's is the elder Title, 1 
yet aut and the naked Poſſeſſion of C. ought not to prevail againſt the Title of 85. 
ch Co-B that is prior, where both are equally Creditors, and Poſſeſſion at the Time 
r not, of the Bill of Sale, is delivered over to neither. N 
| If a Gift be made to deceive one Creditor, it is void againſt (6) all the 
er va Creditors of the Party, within the Statute. .. ; 1 
bts mer . | (2) hows 


n withit 
ſet aide 


; in thy 


after the 
purſuat 


Equi 


cientiou 


6 : — | . | Feoffment 

was made to deceive Creditors, and though by the Event the King was cheated of his Ward, yes 
being only to that Intent and Purpoſe, it ought not to be extended farther, 10 Co. 57.———$9 
where there was a Redemiſe to A. to the Intent the Wife of the Tenant ſhould not be endowed 


during the Life of A. and it was held that it could not be extended ro any other Intent or Purpoſe. 
Dyer 351. 
one, made a Gift of all his Beaſts Heriotable. 


Where one held of Divers Lords by Heriot Cuſtom, and to the Intent to deceivs 
2 Leon. 8, 9. Dyer 351. 


A Man binds himſelf in a Bond to pay Money, and then in a Statute to Cra. Jac. 


make ſuch a Conveyance, &c. a fraudulent Conveyance is made contrary 131, £33 
to the Defeaſance of the Statute ; though the Conveyance be void againlt 
the firſt Debtor, yet it is a Breach of the Condition of the Statute, and the 
Conuſce ſhall be ſatisfied before the Creditor by Bond. _ ORB an 
It is not neceſſary that he who contracted the Debt ſhould make the frau- 5 Co. 60. 
dulent Conveyance ; for if a Man binds himſelf and his Heirs in a Bond, 
and Lands deſcend to his Heir, who makes a fraudulent Conveyance of 
tioſe Lands the Creditor ſhall avoid it. | | 
If a Perſon, intending to deceive a Purchaſer, conveys by Deed inrolled 2 Co. 54. 
bis Lands to the King, and afterwards, for valuable Confideration, conveys Kt Co. 74: 
to J. S. the Purchaler ſhalt avoid this Conveyance to the King by the 27 
Eli. cap. 4. for although the Statute does not by expreſs Words extend to 
the King, yet being a general Lake, and made for ſuppreſling of Fraud, it 
ſhall gs tm; - > 7 | 
80 if A. being Tenant in Tail, Remainder to B. in Tail or Fee, and B. ee 76. 
inder an Apprehenſion that A. deſigns to ſuffer a Recovery, and deſtroy his 8 
Remaiuder by Deed inrolled conveys his Remainder to the King; yet if 
4. for valuable Conſideration afterwards by Recovery conveys the Eſtate to 
500 1 2 without Iſſue, the 3 ſnall avoid the Conveyance to 
ing as fraudulent within the 27 Eliz. cap. 4. 5 
In Treſpaſs ainſt a Bailiff of a Hate 5 Sifirainin Goods, he juſti- — 
lcd by virtue of his Authority, and that by his Precept he was commanded Tore ver. 
a tO Trpper. 


covered 


ived with 


8 * P.. 
n . 


3 | AF R 1 D. ; 
2 » to diftrain the Goods of J. S. which Goods came to the Plaintiffs Hay 


. by Colour of a fraudulent Gift of them to the Plaintiff; and on Iue f 

| that the Sale was made Bona fide, it was found for the Defendant, and. 2 0 
judged for him, although it was objected, that he being no Creditor could 

not take Advantage of the Statute, which being a Penal Law ought to EH of 

= | - conſtrued ſtrictix. 17 5 , 1 

page 6 If a Father makes a fraudulent Leaſe of his Lands, with an Intent 1; ing 

6 Co. 72. b. deceive a Purchaſer, and dies before he makes any Conveyance of th pr 


& vide i Lands, and afterwards his Son and Heir, knowing or nat knowing of thi 
Vern. 45, 6. Leaſe, conveys to J. S. for valuable Conſideration, J. S. ſhall avoid th 
7% „ od £74 „„ 
Oo. Lit. 3. b. A. has a Leaſe of certain Lands for ſixty Vears, if he lives ſo long, 20d 
2 zeil forges a Leaſe for ninety Years abſolutely, and by Indenture reciting thi 
Cafe: forged Leaſe bargains and ſells it for valuable Conſideration, together wit 
all his Intereſt in the Land, to B. in this Caſe B. is not a,Purchaſer within 
227 Elia. cap. 4. for though there were general Words in the Sale to ju 
the true Intereſt, yet it is plain that it was never contracted for, or origi 
nally included in the Bargain; ſo that the Bargain being made of an ins- 
inary Intereſt, the Bargaince can never come under the Character of a red 
Kr Ing to defeat the Purchaſer of the true Leaſe of ſixty Years, which 


e 


A. was really poſſeſſed of. . VV 
Sid. 134. A Deed, though it be fraudulent in its Creation, yet by Matter er 5 
5 Fado may become good; as if one makes a fraudulent Feoffment, and the 
E. Feoffee makes a Feoffment to another for valuable Conſideration, and after 
wards the firſt Feoffor alſo, for valuable Conſideration, makes a ſecond 
Feoffment, the Fevffee of the Feoffee ſhall hold againſt the ſecond Feof- 

+ 2. If the ment of the firſt Feoffor. F EE to an hy 


Feoffee f | 3 V . | 
the Feoffee had purchaſed with Notice that the firſt Feoffment was fraudulent? _ 


Preced. A. agrees with the Zaſ-India Company to go as Preſident to Bengal, an 
| 8 . * enters into a Bond, of 2000/. Penalty for Performance of Articles; bu 
2 before he ſet out he made a Settlement of his Eſtate, and among othe 
oy Cho Things he declared the Truſt of a Term of 1000 Years to be for the raiſin 
Gilb. Eq. of 5000o!. as a Portion for his Daughter, who afterwards married J. &. 
Rep. 37. Gentleman of 7oo/, per Ann. who before the Marriage was adviled b 
2 Eq: Ca. Counſel, that the Portion was ſufficiently ſecured ; and who afterwards 
Abr. Sa. on her Death had, on her Requeſt, expended 400. on her Funeral, but 
oo Prec. never made any Settlement on her; and A. having embezzled the Goo 
Chan. 305. and Stock 'of the Company to a conſiderable Value, the Queſtion wa 
2 Eq. Ca. whether this Settlement was voluntary and fraudulent as to them; and it 
Abr. 481. was held to be a prudent and honeſt Proviſion, without any Colour dd 
Pl 13. Fraud; and though in its Creation it was voluntary, yet being the Moire 
and Inducement to the Marriage, it made it valuable. | 
On the Clauſe of the 27 Elix. cap. 4. that if a Man ſettles Land to Uls 
with a Power of Revecation, and afterwards ſells the Lands for valuabl 
| Moor 605, Conſideration, that the former Uſes ſhall be revoked ; it hath been holden 
3 Co. 82. b. that if a Man having a future Power of Revocation bargains and ſells de 
Land before his Power commences, yet it is within the Act. So if dhe 
| Power of Revocation be reſerved with the (a) Conſent of 4. and d 
(a) A Man conveys his Land, not having revoked, the Conveyance ſhall be good; 
1 if one having a Power of Revocation extinguiſhes it by Feoffment, and ths 
of Lands, in ſells, the Sale ſhall be good. | | 1 
Bightofths 7/7 + >, hes +24 
Wife, in | | | „ Ra 8 2 
conſideration of the Marriage of their Sen, and 5ool. paid for 2 Portion, levy a Fine to the Uſe of 18 
Father and his Wiſe for their Lives, then to their Son and his Heirs, Proviſo, that it ſhould be la - 
for the Father to revoke, with Conſent of four Perſons, the Relations of the Son's Wife; 92 


7 , 


2 
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This Branch of the Statute does not extend to Creditors, and there - 
fore if the Conveyance was not made to deceive them, it ſeems they can- 
not avoid it; {but ſee ante 606, the firſt Caſe  __ 5 

* If Goods continue in the Poſſeſſion of the Vendor, after a Bill of Sale Pa xe ot 
of them, though there is a Clauſe in the Bill, that the Vendor ſhall account Moor 638. 
annually with the Vendee for them, yet it is a Fraud; ſince if ſuch colour- | 
ing were admitted, it would be the eaſieſt Thing in the World to avoid the 
Proviſions and Caution of the AQ. ©: + | | = 

Where there is an abſolute Conveyance or Gift of a Leaſe for Years, and 4 Bul, 226. 
the Perſon who makes it continues in Poſſeſſion after ſuch Sale, the Gift is Stone ver. 
fraudulent, becauſe attended with that diſtinguiſhing Character of a Fraud; Grentbemr, 
but if the Conveyance or Sale he conditional, as that upon Payment of ſo 5 
much Money, the Leaſe ſhall go to the Vendee, there Continuance in Poſ- 
ſeſſion after the Gift does not make it fraudulent, becauſe the Vendee is not 
to have the Leaſe in Poſſeſſion till he performs. the Condition. 3 es the 

i s « wnole 
| tranſaction muſt be boa fide, 


If one makes a Leaſe for Years with a Proviſo to be void upon Payment Cro. Jac. 
of 10s. this Leaſe will be void againſt Purchaſers ; but if it be a Mortgage 455: 
for a conſiderable Sum of Money, though it be in the Power of the Mort- | See i | 
1 . | | 2 infra, 
gagor, yet it is not void. f | e | 
| If a Man makes a voluntary Settlement, reſerving to himſelf a Power to 
mortgage and charge the Eſtate at what Sums he pleaſed, this amounts in 
Effect to a Power of Revocation, and therefore fraudulent as to Creditors 
by Judgmeyt. l | Ie | © S 2 
It ſcems to be clearly agreed, that if a Perſon makes a Settlement on his 6 Co. 73. 
Wife, or Child, after Marriage, in Conſideration of Love and Affection, Wm 2 
nd not purſuant to any Articles, or any Agreement in Confideration of the Ic. 130. 
Marriage, or Marriage-Portion, that ſuch Settlement being voluntary is 237, 
fraudident againſt Purchaſers within the 27 Elia. cap. 4. Hard. 395. 
But though the Settlement be made after Marriage, yet if it were in pur - Cro. Jac. , 
ſuance of Marriage Articles, to make a Proviſion on the Wife and the Iſſue 158, 455. 
of the Marriage, it is not fraudulent ; and in this Caſe the Wife and Chile Lev. 150. 
lea become Purchaſers themſelves, and ſhall avoid a prior voluntary Con- co" 
| "cyance, and ſhall in (a) Equity have the ſame Favour in not being obliged Rep. 121. 
io diſcover Papers, Writings, e. 8545 2 Bl. Rep. 
: | Pp | 1ꝗ021 
| Cowp. 434, 705. Doug. 716. (a) Vid: t Chan. Ca. 99. Vern, 440, 479. 2 Vern. 701, 


As where a (5) Perſon promiſed a Woman, before Marriage, to make et +454 
ler a Jointure of 10001. a Year ; and after Marriage, for the ſecuring the 65155 50 
Payment thereof, made a Leaſe to commence after his Death for 100 8, pats ad.” 
fears, with a Proviſo, that on making the Settlement the Leaſe ſhould be judged; and 


wid; and this Leaſe was held good againſt a Purchaſer. | that the 

| | 0 5 Wife's con- 
caling the Conveyance in this Caſe did not make it fraudulent, when, upon revealing of it, it appears 
to be good. (i) That before the Statute of Frauds aud Perjuries, a verbal Agreement before Mar- 
ge was ſufficient to prevent its being ſaid to be fraudulent. Vent. 194. 


So obere 4. made a Leaſe for Years, to the Uſe of ſuch Perſon a5 ſhould $19: £33 


nary his Daughter, provided he was then living and approved of the 24 
Mach ; and it was held, that if H. had ſold the Lands before the Marriage, Sw. 


609. Note. 
2 Vern. 10. 


4 a — 
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ther dies, the Mother, without Conſent, ſells the Lands for valuable Confideracion to other Perſons; 
ud it was held, that the Vendee ſhould not avoid the Settlement, the Power of Revocation being 
t of the Power of them to effect, the Conſent of ſuch being neceſſary, over whom the Father and 
5 could not be preſumed to have any Power; otherwiſe if the Conſent were lodged with thoſe 
2 that may de ſuppoſed to be at the Diſpoſal of the Perſons to whom the Power is-ref:rved. 
4, $. 2 | | | : 


[ 
4 
+ 
] 
j 
1 


Ca. 104. 


; _— f 1 HE I? : 


3 that the Leiſe would be fraudulent againſt à Purchaſer ; but if befar 4 


| Sale the Daughter matries, the Father cannot defeat it, becauſe it was t 
Cauſe of the Marriage, and drew on the Stranger to engage in it, aud zd 
., the ſame Effect as if it had been a Special Agreement with this \particyy 
Perſon; and it was held not to be neceſſary that the Father approved d 
the Match at the Time, but that, if he approved of it ſeven Years fe: 


wards, it was fofficient.” |<! 1 


preced. S800 where A. ſurrendered the Reverſion in Fee of Copyhold Lud 


8 


1 


Chan. 279. to his Son, to leſſen the Fine he muſt have paid in caſe it had cm 


Lt ver. to him by Deſcent; and after, on the Son's Treaty of Marriage, de 
rg Father tells the Wife's Friends, that this Copyhold was ſo {ſettled wn th 
Page 6oY gon, in Conſideration of which, and of ſome Leaſehold Lands ſettled by 
the Father, a Marriage was had, and 2000). Portion paid; and though y 
the Settlement no Mention was made of the Copyhold, yet it was held tha 
the Surrender thereof, in the Manner aforeſaid, was not voluntary or fra. 
dulent againſt a Purchaſer, becauſe it was the principal Inducement tha 
prevailed on the Friends of the Son's Wite to conſent to the Marriage, al 
to give her ſuch a Fortune, and that it ought to be conſidered as if it hal 
| been ſurrendered at the Lime of the Marriage. 5 | 

Vern.285,6. It ſeems to be holden, that if a Bond be given before Marriage to (:ttlez 
; | Jointure, and after the Marriage a Settlement is made, which goes ſanha, 
and intails the Land upon the Children of the Marriage, that the Settlenen 
(a) Where may be good as to the Jointure, and fraudulent (a) as to the Remainden 

a Father in teſpect to a Purchaſer, os . | = 


made a 


Settlement, on the Marriage of his Daughter, to himſelf ſor Life, Remainder to the Daughter, ut 
afterwards fold the Land to another, whether the former Conveyance ſhail be avoided during hi 
Life, within the 27 Eliz. c. 4. 2 Rol. Rep. 306. ©. Where a Setticment, in Coalideration d 


Marriage Portion, was made on the Huſband and Wiſc, and the Hue of that Marriage, Remain- 


der to the Heirs of the Body of the Huſband; and i was held, that th: Conſideration ſhould 
extend to the lſſue of the Huſband on the ſecoud Venter, Lev. 190, 237. Hard. 395. Chas 


Preced. © But where the intended Huſband being under Age, and ſo incapable d 
Chan. making a Settlement, and the Wife's Father gave a Bond for the Payment 
e the A of t500/. on his making a ſuitable Jointure-Settlement on her, without 
Sirenen. taking any Notice whatſoever of the Iſſue, and the Marriage took Efet; 
_ _  .... and the Huſband ſome Years after, on the Payment of the 1500/. made: 
Settlement of 1471. per Ann. on himſelf for Life, Remainder to his Wit 
for Life, for her Jointure, with Remainder to their firſt and other Sons, in 
the uſual Form; and it was held, that this Settlement was neither voluntary 
nor fraudulent, being but adequate to the Wife's Fortune; and that tix 
Words of the Bond were capable of ſuch a Conſtruction, for that a Joi 
- ture-Settlement muft be intended a Settlement in the common Form to tle 
Iſſue, and a Jointure for the Wife. Eo: 133 
5 Co. 60. It has been held, that Fraud may be given in Evidence to defeat a frat 
Hob. 72. dulent and covinous Conveyance, and that the Party who offers it need nit 
S.C.  pleadit, for the Ads to prevent Freud are to be conſtrued liberally in dup 
and. preſſion of the Miſchief; beſides, it were an Hardſhip to force the Partyi 
if the Iſſue | 10 F 5 : ; 
bad been taken directly infcoffed, or not infeoffed, the Feoffment muſt be avoided by plea 
the Fraud ſpecially, ———'57 vide 10 Co. 56-7. Cro. Car. 550. That Covin is not to be pie 
ſumed; and that if in a Special Verdi the Jury find ſuch Circumſtances in the Caſe, 26 might 
very well have induced them to find Fraud, yet if they do not expreſsly find it, it ſhall never 
reſnmed,————Eſtates of Land, made by Parol, without Writing ſigned by the Partics, © 


4 


dy ſome one by them lawfully authorized, ſhall amount to Leaſes at Will only, except Laſs 
ſor three Years. 29 Car. . c. 3. Contracts upon Marriage, + or to be 


* 


i — 
—— . a. 


N does not extend to mutual Promiſes of Marriage, where one of the Parties refuſes to l. 
is Promiſe; ſo as to bar the other from recovering Damage for Breach of the Promiſe though ® 


2n Writing. 


VVV 


2s the lead a Thing that is managed with ſo much Subtlety that he cannot after a 
did tain a competent Knowledge of it to plead it in due Time. Tony muſe 
tickt | | 


Writing. | 7, ſ. 4.—ContraQts for Goods to the Price of 10/.'void, except the Buyer ſhall ac- 
t Part of the Goods ſo ſold, and actually receive the ſame, or give ſomething in earneſt, r. 7d. ſ. 
/ beviſes of Lands fraudulent againſt Creditors. 3 W. & M. c. 14. penalty of frau- 
julent Mortgages where prior Incumbrances are concealed: 4 & 5 W. & M. c. 16. But deviſes 


Lak vr Payment of juſt Debts, or Children's Portions, in purſuance of Marriage Contract, good. 3 
p & M. c. 14. f. 4] | | | : 
1 — —— ee ee 
hr = 5 Sr Theatiſe on Equity 19. 
led by at 85 | | 
2uph i | e TY | 
4d = (D) Jn what Court Fraud is cogniſable, Dage e 
r fr ö MS ny | | 
ut that WT r i; clearly a reed, that the Court of Chancery had always an original 2 Vern. 
ge, a juriſdiction in relieving againft Frauds, and that at this Day it is the SON 

it hal ay Court where Matters of Fraud are properly cognitable.Þ _ Turifd; 9 
ſctilen | of the Court of Chancery, "Vit. Cr. 
fanhs, & | e 
tlement + The Court of Exchequer on the Equity Side takes Cogniſance of Fraud, as well as the Chancery. 
nainden | | 


But it hath been doubted, whether a Court of Equity could give Relief Preced. 
n the Statutes which make Conveyances and Diſpoſitions fraudulent agaiuſt Chan. 14. 


wo L- urchaſers and Creditors, being introductive of new Laws; but it is now . 
tion tled, that ſuch Relief may be proper in Equity, and that directing an SO 

Remain- ſue to be tried at Law is only diſcretionary in the Court. 

n oy A. recovers a Judgment againſt the Defendant's Father, and the Plaintiff Preced. 


the Sheriff's Bailiff) levied 241. of Goods in Poſſeſſion of the Defendant's 7 1 
ent and 


ather; the Defendant brought Trover againſt the Flaintiff, pretending the . 
vods to be his, becauſe the Landlord had ſeized them for Rent, and fold ep 
tem to him; but on Evidence the Sale was proved fraudulent, and that 
e Father was in Poſſeſſion all along, and paid Taxes for the Farm and 
Woods, Sc. and therefore the Judge gave Directions to the Jury to find 
r the Defendant at Law; but becauſe he had not proved a Copy of the 
dzment, as it was held he ought, for that only Reaſon the Jury found 


unſt him; and he brought his Bill for Relief; and a Demurrer to it on 


Song, if l and ; 
oluntar e arguing was over-ruled ; then by Anſwer he inſiſted upon his Property 
that the er che Bill of Sale and Recovery at Law, where the Matter is properly 
a Join able, aud relied on that without examining any Witneſſes ; but the Plain- 


| fully proved his Caſe as before, and that the Judge altered his Direc- 
ns only for Want of Proof of the Judgment, and diſproved the Defen-- 


t a fra 's Anſwer in ſome Particulars ; and a perpetual Iujunction was granted 
A zial the Judgment, and the Defendant to pay Coſts ; for though it were 
7 in Sup minable at Law, fo it was in Equity too; and the Plaintiff having ſet 
Parts u tbe whole Matter, and proved it to be true, if it were untrue the De- 


dart might have diſproved. 

But it hath been held, that a Will relating to the Perſonal Eſtate cannot 2 Vern.$,9, 
let (a) afide in a Court of Equity for Fraud and Impoſition, let the (But the 
to be pre ud be ever ſo great or ſo ſtrongly proved ; and that this is a Matter 3 15 
perly cogniſable in the Spiritual Court. | Fraud, and 

| : oved in 
aye” Pritual Court, cannot be contro verted in Equity; yet if the Party, claiming vpder ſuch Will, 
Pt or any Aid in Equity, he ſhall no; have it. 2 Vern. 76. | 


- t was once held, that a Will relating to the Real Eſtate, as well as a 2 Verp.700. 
may be ſet aſide in. Equity, for Fraud and Circumvention, as if a 828 
v u 2 225 Man . 123. 


| 6: haviecür. 


f ; F | R A U D. = EY, 
Man agrees to give the Teſtator 2000). in Bank Bills, upon Condition he 
deviſed his Eftate to him, and on the Delivery of ſuch Bills he make h; 
Will, and deviſes his Eſtate to him, and the Bill proved to be forged a 
| counterfeit. _ | - 135 
Eg. Ca. Abr. But it hath been lately reſolved in the Houſe of Lords, that a Will ag 
406. Real Eſtate could not be ſet aſide in a Court of Equity for Fraud or Imps. 
| fition, but mult firſt be tried at Law on deviſavit vel non, being Matter yy, 
per for a Jury to inquire into. 55 Os 8 


Page Ii * (E) Where a Wrong doer is further puniſhablc than 
; by making void the fraudulent Ag, 


Ceo. Jac. T is clear from many Inſtances, that groſs Frauds are puniſhable by gy 
497. of Indictment or Information; ſuch as playing with falſe Dice, cauſyy 
2 Rol. Abr. an illiterate Perſon to execute 2 Deed to his Prejudice, levying a Fine in 
＋ "I another's Name, c. and that for theſe and ſuch like Offences the Pary 
x07. may be puniſhed not only with Fine and Impriſonment, and alſo with ſuch 
Keb. 849. further infamous Puniſhment, as the Judges in their Diſcretion ſhall think 
6 Mod. 42. proper. „% on. . 5 | 

Sid, 312. | | : 

431. Noy 99, 103. Moor 630. Cro. Eliz. 531. Mod. 46. 2 Jon. 64. Ld, Raym. 30; 
Hawk. P. C. 113. 175 - | | 


6 Mod.105. But, it hath been holden, that the deceitful receiving of Money from on 
Salk. 379. pl. Man for.- another's Uſe, upon a falſe Pretence of having a Meſſage a 
| pan 286. pl. Order to that Purpoſe, is not puniſhable by any criminal Proſecution, be 
Mod. 18. Cauſe it is accompanied with no Manner of artful Contrivance, but wholy 
8. C. depends on a bare naked Lie; and it is ſaid to be needleſs to provide ſer 
11 Mod. Laws for ſuch Miſchiefs, againſt which common Prudence and Caution mf 


222. pl. 15- be ſuTicient Security.. 
2 Ld. Raym. ; - 
1013. 6 Mod. 42, 61, 104, 301, 311. 7 Mod. 40. | 


— Obtaining Money or Goods by falſe Pretences, is by 30 Geo, 2. c. 24. made puniſhable by Fa 
and Impriſonment; or by Pillory, whipping, or Tranſportation. | 


; But by the 33 H. 8. cap. 1. it is enacted, * That if any Perſon or Pets 

« Tons ſhall falſly and deceitfully obtain, or get into his or their Hands « 

« Poſſeſſion any Money, Goods, Chattels, Jewels, or other Things of ay 

% other Perſon or Perſons, by Colour and Means of any privy falſe Token 

& or counterfeit Letter, made in another Man's Name, to a ſpecial Freud 

. „or Acquaintance, for the obtaining of Money, Sc. from ſuch Pera, 

and ſhall be thereof convicted by Witneſs taken before the Lord C 

« cellor, or before the Juſtices of Aſſiſe, or before the Jultices of th 

Peace of any County, City, Borough, Town or Franchiſe, in tis 

General Seſſions, or by Action in any of the King's Courts of Recon 

« every ſuch Offender ſhall ſuffer ſuch Puniſhment by Impriſonment, 4e 

(a) tis *© ting upon the Pillory, or otherwiſe, by any (a) corporal Pain, ex 

| ſaid, that « Pains of Death, as ſhall be appuinted by thoſe before whom he ſhall be 
the Offen- «c conrict. | : 

der cannot * 
be fined 5 1 I „ . b | 

in a Proſecu n upon tl is Stati te, becauſe it is expi(ſely ordained that ſome co p oral Punilin® 

ſhall} e infli ted, and no other js mentioned. 3 Inſt. 123. But in C10. Car. 564. there is a fn 

dent, by wh'ch it appeare, that one convicted on ſuch a Proſ:-ution hath been adjudged not only 1 

fland in the Pillory, but alſo tc pay a Fine of 5ool. and to be buund with Swct cs to hs | 


o By 
„3 a 232 8 


| 0 AV 1 | 
And it is further enacted by the ſaid Statute, * That as well the Juſtices 


0. f « of Aſſiſe for the Time being, as alſo two Juſtices of Peace in the ſame 
ed „„ County, whereof the one to be of the Quorum, may call and convene by 


Vl of 


r Impo- 


him till the next Aſſiſes or General Seſſions, Ec. 
(er. pro- | 


Parties to ſuch feigned covenous or fraudulent Feoffment, Gift, Grant, 
« Alienation, Bargain, Conveyance, Bonds, Suits, Judgments, Executions, 
mentioned in the Statute, and being privy and knowing of the ſame, or 


« juilify or defend the ſame, or any of them as true, ſimple, and done, had 


by * « or made bona fide and upon good Conſideration, or ſhall alien or aſſign 
Fu x. any the Lands, Tenements, Goods, Leaſes or other Things mention- 

P i * ed in the Statute, to him or them conveyed, or any Part thereof, ſhall 
1 fi © incur the Penalty and Forfeiture of one Year's Value of the ſaid Lands, 
: hk © Tenements and Hereditaments, Leaſes, Rents, Commons, or other Pro- 


© fits of or out of the ſame, and the whole Value of the Goods and Chat- 
tels, and alſo ſo much Money as are or ſhall be contained in ſuch co- 
venous and feigned Bond; the'vne Moiety whereof to be to the Queen's 
« Majeſty, her Heirs and Succeſſors, and the other Moiety to the Party ar 


rom one A Alienation, Bargain, Conveyance, Bonds, Suits, Judgments, Executions, 

age zu Leaſes, Rents, Commons, Profits, Charges, and other Things aforeſaid, - 

ion, be to be recovered in any of the Queen's Courts of Record, by Action of 

t wholly Debt, Bil, Plaint or Information, wherein no Eſſoign, Protection or Wa- 

de ſeven ger of Law ſhall be admitted for the Defeudant or Defendants, and alſo 

tion maf being thereof lawfully convicted ſhall ſuſſer Impriſonment for one half 

| ' Year, without Bail or Mainprize.“ . | 
Information brought in 5 on the aforeſaid Act for juſtifying apud L. Dyer 355.1 
a fraudulent Gift of Goods made by A. to the Defendant to defraud the pl. 23. 

Ie by fa Plaintiff of his Debt, the Defendant faith, that 4. gave theſe Goods to 2 Icon. 8. 
im at C. bona fide, and that he juſtified the Gift there, and traverſes the 8 Eliz. 
ultifying it at J., and ruled to be no Plea; for 31 Elia. 155 5. reſtraiuns 

won Informers to bring their Actions only in the proper ounty where 

rags, be Offence was done; yet that does not extend to a Party grieved, but 

an W nat he may inform in what County he pleaſcs, for he is not a common 

FEY 1 "Former. f | | | | + See ſir- 

e Toke 7 ther as to 

al - 4 Fraud. Cen. Dig. 2 V. 460, &-, IA. (vn, 

Pero | 

rd Chu 

s of ti 

in th 

' Record; i 

ent, 40 2 7 * 

n, ex 6. 

G AME. 

4 is 2 Pre! 

not only : 

o ho ff 


„any of them, ſhall wittingly and willingly put in ure, avow, maintain, 


And by 
the 27 Eliv. 
c. 4. Par. 3. 


proceſs or otherwiſe, to the ſaid Aſſiſes or General Seſſions, any Perſon ee ag 


« being ſuſpected of any of the Offences aforeſaid, and to commit or bail ;anic is 
| enatedes 
to fraudu- 
lent Conveyances to deceive Purchaſers. 


By the 13 Eliz. cap. 5. par. 3. it is enacted, « That all and every the - 
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{ Parties aggrieved by ſuch feigned and fraudulent Feoffment, Gift, Grant, 


r = . 
7 5 * 
e * K ao 


GA 0. E 


EFORE we take Notice of the Statutes made for the Prefervation of 
the Game, it may be neceſſary to obſerve how the Common Lay 
5 | ſtood herein, which depends upon the Difference made between tame and 
2 wild Animals. | | 
(a) That The tame Animals, ſuch as (a) Horſes, Cows, Sheep, t©c. are ſuch Cre. 
Hens and tyres, as by reaſon of their Sluggiſhneſs and Unaptneſs for Motion do not 
| wir pe fly the Daninion of Mankind, but generally keep within the ſame Purlieu 
fo Peacocks, and Paſtures, and may be eaſily purſued and overtaken if by Accidem they 
like other ſhould eſcape ; and therefore the Owner hath the ſame Kind of Property 
domeſtic in them as he hath in all other inanimate Chattels and for the Violation 
* 61g thereof may bring an Action of Treſpaſs. fg, 
ame | ; { | „ 
e Off. of Exec. 83. Rol, Abr. 5. 18 H. 8. 2. 80 ſeveral Sorts of Dogs f are tame, as the 
Maſtiff, Hound, which comprehends Greyhound, Mc. Spaniel and Tumbler; and for theſe a Perſon 
may maintain an Action of Treſpaſs, without alledging that they were tame, Cro. Eliz. 114, 
| Trelandand Higgins. Sand. 84. cited and agreed.————So a Perſon may Juſtify in Aſſault and Bat» 
5. in 3 his Dog that is tame, Raſt, Ent. 611.80 a Replevin lieth of a Ferret. Cm. 
liz. 126. E | 55 | | | 


* 


* N * * * * * 9 


W * 4 Aren 


See infra, 619. n. 


4 Co. 16. The wild Animals, ſuch as Deers, 5 Hares, Foxes, &c. are underſtood 

3 Lev: 227. thoſe, which by reaſon of their Swiftneſs or Fierceneſs fly the Dominion of 

0 Man, and in theſe no Perſon can have a Property, unleſs they be tamed 

page 613 or reclaimed by him; and as Property is the Power that a Man hath over 

$ See infra any other Thing for his own Uſe, and the Ability that he has to apply it 

The Ow- to the Suſtentation of his Being, when the Power ceaſes his Property is loſt; 

ver of Deer and by Conſequence an Animal of this Kind, which after any Seiſure 

<= . w_ eſcapes into the wild Common of Nature, and aſſerts its own Liberty by it 

- ad Swi neſs, is no more mine than any Creature in the Indies, becauſe I have 
them by. it no longer in my Power or Diſpoſal, Sho 

orce, fc. e | | . 
WW. 5 M. c. 10. f. 5. and vide the Statutes 5 Geo, I. c. 15. c. 28. 10 Geo. 2 c. 32. and fe 
infra. 615. ; 


5 Co. 104. Hence it appears, that by the Common Law every Man had an equal 
Cro. Eliz. Right to ſuch Creatures, as were not naturally under the Power of Man, 
1 Wil : and that the mere Caption or Seiſure created a Property in them, except 
\ An 5 in the following Inſtances: $f 
Co. 16. 1. By immediate Manucaption, or taking them and killing them; for 
in theſe Caſes they belong to ſuch Perſon in the ſame Manner as any other 
' Chattels; and cannot be violated from him, ſince the firſt Seiſure and Cap 
| tion was ſufficient to veſt the Property of them in him. 
7 Co. 16. b. 2. By taking and taming them, and then alſo they belong to the Owne! 
Doc. Placit. as do all the other tame Animals fo long as they continue in this Condition 
1 that is, as long as they can be conſidered to have the Mind of returning 10 
- their Maſters; for while they appear to be in this State they are pla 
Owner's, and ought not to be violated ; but when they forfake the H 
and Habitations of Men, and betake themſelves to the Woods, they ur 
| then the Property of any Man, = e 


1 


a 


. % 


3. Azother Way of gaining Property in them is by Inclofure, and then 
the Beaſts mült be anderitood to be mine, as the Profits. of the Soil itſelf 


er take them away; now fiance in this Caſe it is the Incloſure only that 
beny,) therefore the Party is ſaid to have Right as he hath to any 


ery Anina. 


and great Rivers, by bis Prerogative has a Property in ſome Animals under 
tie Denomination of Royal Creatures, as Sizroons, Whales, and Swans, 
A which are the Natives of Seas aud Rivers. | 

On theſe Reaſons and Piſtinctions of the Common Law, we may now 
ke how the Law ſtands with regard to Perſons qualified to kill the Game, 
within the Statutes made for the Preſervation thereof. | 


by mclofing them. 
fd, that if a Man flies his Hawk at > Pheaſant in 5 own Ground, and the Hawk 


tem ont of my Ground, they are in the Condition of natural Liberty, and 
ten I cannot take them away from the Hunter, for then the Property is in 


band breaking of my Ineloſure. 


be vo more Colts than Damages, Curtf. 392. Salk. 232. pl. 2. IA. Raym. 149. $ 


45 W. & M. c. 23. . 10.] | 


8. 3 c. 14 . 6. 


But where a Man hunts Conics in my Warren, or Deer in my Park, and 
ie Warrener purſue thein, he may retake them; for the Park or Warren 
ban Eſtabliſhment by the Public to look after and preſerve ® the Game; 
vr all Things unoccupicd, in which no Man hath a Civil K ight, is under 


thin the Boundaries; fo that the Property is not altered by driving it 
at of the Ineloſures, unleſs it be alſo out of the Purſuit of the Officers ; 
iderty, but is itil} belonging to the Warren. ef BTL, TI 

ſo the common I. aw warrants the Hunting of raveneous Beaſts of Prey 
„ other's Ground, ſuch. as Foxes,' Wolves, Badgers, Sc. fo that the 
My in purſuing thoſe through the Grounds of another is ſubject to no 
\ftion whatſoever ; but it hath been (c) refoived, that the ang ad 
ling ſuch noxious Animals muſt be dofe in the ordinary and uſual Man- 


7; and that therefore the Digging for a Badger is unlawful, and the 
ſubje& to an Action of Treſpals. | 12 


0 Cro. Jae, 331. Ge; and Ann. 2 Bulf. 60. 8. C. Doug. 77 | = Term 
5 acts FR is. Pg 24 f 13 : ” ar- 


. 


aber Profits there incloſed, aud a diſtinct and independent Right 5 


| } As to taking Conies in a Warren, fee 22 & 23 Car. 2. c. 25. . 4—And as to taking | 
a the Night on the Borders of Warrens, 44. ſ. 5. and taking Conies out of Warrens in the Night. 


Mr. 


. 5 


nr, aud they can no more be taken and carried off than any other Profits f 
the Land 3 and therefore if inclofſed Deer in a Park or Paddock, Conies © © | 
in a Field or Warren, they become fo my own; that no Man ought to-kill © + | 


eins them, (for take away the Ineloſure and they are in their natural Li- 


6 


4. The King, 1 Acknowledyment of his Dod ite over the Seas 7 Co. 16. 


Firll it is clear, that if a Man purſue Deer, Hares or Conies out of his Mich. 9 w. 
Land, or the Lands of another into (a) mine, and there takes them, they 


ac the Hunter's and not mine, becauſe I never had any original Property gel * 


vody 


Caricm. 


{a) But it is 
purſues the 


Pheaſant into another's Warren, the Owner of the Hawk cannot juſtify the entering the Warren and 
lung the Pheafant. 38 E. 3. 30. b. 12 H. 8. 0. 2 Rol. Abr. 367. Poph. 162. S. 


C. cited. 


If Man hunts Conies, + and Kills them in my Ground, 1 may ſeife them, Mich. g W. 


kcauſe they are indeed my Property by the lucloſure 3 but if he hunts OO 


py Man; but (4) Damages I may have againſt the Hunter for his entering (3) That in 
there mall 


Mod. 309. 


{But where Plaintiff thall recover full Colls for 'Vrefpaſſes in hunting, i. v. aſter Natice fee 


cing Conics 


12 fl. 8. 9. 
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he Regulation of the Public; now in Parks and Warrens, Offers are 
labliſted by Authority to have an Eye over the Game, and to keep it 


\ 33 long as he that is thus truſted doth purſue it, it is not its natural 


Poph. 1762. 
Latch. 119. 
vide the St. 
ture 8 Eli. 


c. $5. Which 


gi ves a Re- a 
ward for 


billing of 


Vermin 
Rep. 334. 


G | 


Ero.Jic.44. A Warrener or Keeper of a Park may juſtify the Killing of Dogs ay 
3 Lev. 28. Cats, as well as other Vermin, which he finds diſturbing the Game in tho 


cont. Rol. PLES 
„ e 1 1 bo e 

+ By 16 Geo. 3. c. 30. , 9. Rangers or Keepers of Foreſts, Chaſes, Purlieus, e. may in 1 
upon the ſame ſeize Dogs, brought for courſing Deer, in the ſame Mapner as Game-keepers of Mam 
are impowered by Law. Vid: the Statute,  'The Power given to Game-keepers is by 22 &4z (y 


2. c. 25. See alſo 5 Ann. e. 14. . 4. and 3 Geo. 1. c. 11. 


5 Co. 104. A Man cannot have an Action of Treſpaſs on the Caſe, for another 
Oro. Eliz. Man's Conies breaking into his Ground, becauſe they are no longer th 
3 420 other's than while they are incloſed; ſo that no Violation ariſes to the Pry 
421, "vi perty of one Man by the Beaſts of another, but the Conies being in tber 
Rol. Abr. natural Liberty may be lawfully killed by the Owner of the Soil. 

o, 405. i JL 1 te MES. | 5 
„ 55 Cr th 225 5 
March 49. An Action of Treſpaſs may be brought for taking a Man's Deer in: 
4 174. Park or Chaſe, or of Conies in his Warren, becauſe the Law takes Notic 

Ent. that they are incloſed, becauſe theſe are the proper Incloſures for that Pur 


eee poſe; and conſequently thoſe Beaſts are not in their natural Liberty, and 


7 Co. 17. therefore the Property is in the Plaintiff, | 
cont, & wide ; | | 
Cro, Car. 553, That Treſpaſs lies for breaking his Cloſe, and fiſhing in ſeparali Piſcaria fu, and fe 
eg Piſces ſuas, Ec. for being alledged to be in ſeparali Piſcaria ſua, he may ſay they were Pify 
Mich. 9 W. In an Action of Treſpaſs Quare Clauſum fregit, & damas ipſius le Plans 
8 4 t cepit & aſportavit, they ſhall be intended to be incloſed after a Verdid; 
| N beeauſe when a Verdict hath found that they are the Deer of the Plaintif, 
| ? that Verdi& muſt be intended to be true; therefore the Deer muſt be in 
_ tended fo to be incloſed, as to be under the Plaintiff's Power; otherwiſe he 
| could not have Property according to the Verdi. _ | 
2 Lev. 22. But if in Treſpaſs Quare duas damas ipſius le Plaintiff in quodam clauſa d 
Mallacl and Plaintiff, vocal le Park, 1 & aſportavit, the Defendant detnurs gens 
 Eafily ad- rally; this hath been ruled to be ill, becauſe the Court will not intend 
judged.. them to be tamed or incloſed ; and in Beaſts, that are in their natural Ly 
berty, the Plaintiff hath no Property; for being only a Place called a Pal, 


„ it cannot be underſtood to be a Park. 0s aa; 155 
2 Rel. Abr. Any Perſon, upon his own Frank Tenement, may ere& a Dove-boult; WWW... 
138. nor can he for ſuch Building be indicted in the Leet; this was a Matte . 


N 1. often controverted, becauſe the Pigeons and Doves 4 were to be accounte 
382. Ie. a8 tame Animals, in as much as they had Animum revertendi; and the 
Godb. 239. Whoever did erect ſuch Houſes, were anſwerable for the Damage ; an 
Cro. Elia. becauſe they were not liable to every Man's Action, to avoid Mu 7 
348. of Suits, it was formerly held, that they were indictable in the 
75 2 but the contrary Opinion prevailed, becauſe it was allowed the Lord d 
2 Rol. Rep. the Manor might erect, or permit by his Licence any Perſon to em 
3, 3% 24 Dove-houſe; but no Perſon could raife himſelf, or authoriſe another 
5 Co. 104. to create. a Nuiſance ; beſides theſe Animals are rather to be accounte 
page 61 * Fere Nature ; and by e e, the only Remedy any Perſon had i 
1 the Damage ſuſtained by the Birds feeding on his Ground, was to kt 
fully hoot. them and take them to himſelf, which was the proper Relief, according 
ing at or de- the Common Law, in as much ds the Birds were accounted no Mu! 
ſtroying Property. C ET H03-T 93 | 
nog. be fee 2 Geo. eh Panel of, A 10 id to the Proſecutor on Cum 
or Pigeon 2 Geo. 3. c. 29. on of 20s, to to f 
tion before yo uſtice, or CEOS | wage . e ng one Month. * 
alfo infra; 618.” 3 5 PH. G1 OT Rs $5 99 5 es F 1 
„„ ENUok * by the Common Law, that a Property in thoſe ling 
x Creatures, which by Reaſon of their Swiftneſs or Fierceneſs were not tur 
. rally under the Power of Man, was gained by the mere Caption or wy 


p * 


; them, and that all Men had an equal Right to hunt and kill them; but 
s by this Toleration Perſons of Quality and Diſtinction were deprived of 


deir Recreations and Amuſements, it was thought neceſſary to make Laws 
preſerving the Game from idle and indigent People, who by their Loſs 


I in 11 f Time and Pains in ſuch Purſuits were mightily impoveriſhed. - __ 
Mas WS The Statutes to this Purpoſe are very numerous, ſuch as the 11 H. 7. 


1. 17- againſt taking Pheaſants or Partridges in another's Ground; the 

; Flix. cap. 10. againlt taking or killing of Pheaſants or Partridges in the 
ight, and againſt Hawking in ſtanding or eared Corn; the 14 & 15 H. 8. 

lo. againſt tracing and killing of Hares in the Snow; alſo thoſe of the 

. Fac. 1 cap. 27. 3 Jac. 1 cap. 13. 7 Face 1. cap. 11 and 13. 22 & 

; Car. 3 25. 4 5 V. & M. cap. 25. for preſerving the Game, 

id inflicting Penalties on Perſons deſtroying thereof. #4 

Thoſe for preſerving the young Fry of Fiſh, prohibiting the taking them 

Wt unſcaſonable Times of the Year, &c. ſuch as the 13 E. 1 cap. 47. 13 R. 


er in z | 

s Notice . cap. 19. 17 N. 2. cap. 9. 2 H. 6. cap. 15. (a) 1 Elkz. cap. 17. 5 Ez. , 
"Ws. 21. 22 & 23 Car. 2. cap. 25. par. 7. againkt Fiſh in the Ponds, C/poroy” 
ty, ol, Rivers, &c. of the Owners; the 30 Car. 2. cap. 9. 4 & 5 V. z. by ; Car. 


. 23. pare 5. and 6. 4 & 5 Ann. cap. 21. 1 Geo, 1, cap. 18. 22 Geo. © 4 
. c. 49. 23 Geo. 2. c. 26. 12 in 
Thoſe againſt Deer-ſtealers, ſuch as the 19 H. 7. cap. 7. ) Fac. 1. cap. 
14% 13 Car. 2. cap. 10. 3 C4 V. & M. cap. 10. 5 Geo. 1. cap. 15. 
nd 15 28. and 9 Geo. 1. cap. 22. (5) called the Black-AQ, by which it is (3) Made 


. 
- 


„ade Felony for Perſons offenſively armed, and having their Faces blacked, perpetual 
Verdia, WWW otherwiſe diſguiſed, to appear in any Foreſt, Park, Ce. or in any War- by 31 Geo. 
Plaintif, u, Cc. and hunt, wound or kill any Deer, Cc. or ſteal Fiſh out of any 2.C. 42. ſ. 2. 
| be u. ier or Pond, So. . 


The 33 H. 8. cap. 6. and 2 & 3 E. 6. tap. 14. which ena, That none For the 
all ſhoot, or keep in his Houſe a Croſs-Bow, Hand-Gun, Oc. unleſs he Conſtruc- 


200 C ad Lands to the Value of 1004. per Ann. in Pain to forfeit 100. for eve tion of theſe 
rs gebe fence ; and that any Perſon may carry the Offender before the next Jul- men 
t intend ice of Peace, who, upon due Examination and Proof, hath Power to | Hr i 
ural L. ommit him till he pay the Penalty, So. e Vent. 33, 


| a Park 
e-houſe; 


; 5 15 TE” 29. 
W's. 49, 2 Keb. 521, Raym. 378. 3 Mod. 280. 4 Mod. 49, 147. Show. 339. 10 Mod. 26, 
13, 248, 341, 378. Fitzgib. 124. Id. Raym. 150, 902, 1220, 1387, 1415, 1478, 1545. 
tra, 66, Seſſ. Caf. 125. Stra. 608, 2 Ld, Raym. 3375. 2 Stra. 919. Andr. 84. 2 Barnard. 


1 . 16, 73. Sell. Caf. 331, Comyns 274. pl. 152, 522. pl. 215, $76. pl. 249. 
count 6 
5 ther But the principal Statutes relating to this Matter are the 22 & 23 Car. 2. 
e; 1 25. by which it is declared, “ That all and every Perſon and Perſons 
Wu having Lands and Tenements, or ſome other Eflate of Inheritance, 
, ye \ his own or his Wife's Right, of the clear yearly Value of 1000. per 
Lordd * Ann, or for Term of Life; or having Leaſe or Leaſes of 99 Years, or 
to ered | for any longer Term, of the clear yearly Value of 1500. other than the 
anotb . Son and Heir Apparent of an Eſquire, or other Perſon of higher Degree ; 
-countd and the Owners and Keepers of Foreſts, Parks, Chaſes or Warrens, are 
n had e. hereby declared to be Perſons, by the Laws of this Realm, not allowed 
0 . 2 have or keep for themſelves, or any other Perſon or Perſons, any 
ding h Guns, Bows, Greyhounds, Setting-Dogs, Ferrets, Cony-Dogs, Lur- - 


chers, Hayes, Nets, Lowbels, Hare- pipes, Gins, Snares, or other En- 
pines aforeſaid, but ſhall be, and are hereby prohibited to have, keep or 
a _— the ſame, | | 
„y the 5 Anne cap. 14. it is enacted, That if any Higler, Chapman, *Page6r6 
Carrier, Inn-keeper, Vietualler, or Alchouſe-keeper, ſhall have in his ee 
g i : * - aa * 9 
c. 2. By 28 Geo. 2. c. 12. Perſons ſelling, or expoſing to Sale, any Game liable to the 


e ling 5 | 
a nur geg in this Act, on Higlers, e. uffering Game to ſell. And by ſ. 2. of the fame Act, Game 
294 100 "as the Houſe or Poſſeſſion of a Poulterer, Saleſman, Fiſhmonger, Cook or Paſtry-cook, deemed 
r Sei f ;Nvung thereof to Sale. Forfeitures and Penaltics to be recovered and applied as direQed by the 


e Ad of 5 Ann. c. 14. 
£& or 1 


= 


VV 


* or their Cuſtody, or Poſſeſſion, any Hare, Pheaſant, Partridge, Var 
Heath Game or Grouſe, or fhall buy, fel} or offer to fell auy H 
« Pheaſant, pig 0 f e Moor, Heath Game or Grouſe, every ſuch Hy 
«Jer, Sc. (unleſs fuch Game, in the Hands of fuch Carrier, be Eu 
by a Perfon or Perſons qualified to kill the Game, ) ſhall upon ever; (wg 
„ Offence be carried before ſome Juſtice of the Peace for the 
« Riding, City or Town Corporate, or Libertics, where the faid Offexe, 
committed; and if upon View, or upon the. Oath of one or more cc 
<< ble Witneffes, ſball be convicted of the ſame, ſhall forfeit for every Har, 
_ «+ Pheaſant, Partridge, Moor, Heath Game or Grouſe, the Sum of zl. oy 
* Half to the Informer, and the otber Half to the Poor of the Pai 
«where: the Offence was committed; the ſame to be levied by Diftrek ud 
« Sale of the Offender's Goods, by Warrant under the Hand and Scl d 
« the Juſtice or Juſtices of the Peace, before whom fuch Offender or Gl 
++ fenders ſhall be convicted, rendering the Overplus, (if any be) the Chay 
of diſtraining being firſt deduced ; and for Want of Diſtreſs, the Offen 
* or Offenders to be committed to the Houſe of Correction for the ff 
.. ++. Offence for the Space of three Months, without Bail or Mainpriſe; ad 
for eyery ſuch other Offence for the Space of four Months, provide 
that ſoch Conviction be made within = Months after ſuch Oſſene 
committed; and that no Certiorari ſhall be allowed to remove ay 
Conviction made, or other Proceedings of or concerning any Matter u 
Thing in this Act, into any of the Courts at We/tmayſer, upon ay 
1 Pretence whatſoever, unleſs the Party or Parties, againſt whom ſuch 
. 44 'Convittion fhall be made, ſhall, before the Allowance of ſuch Certiran, 
become bound to the Perſon or Perſons proſecuting the ſame, in the d 
of fifty Pounds, with ſuch ſufficient Securities, as the Juſtice or Jultca 
_ ** of the Peace, before whom ſuch Offender ſhall be convicted, ſhall tha 
* fit, with Condition to pay unto the Proſecutors, within fourteen Dy 
**, after\ſuch Conviction or Procedends granted, their full Coſts and Charge, 
to be aſcertained upon their Oaths; and that in Default thereof, it ſul 
be lawful for the ſaid Juſtice or Juſtices, or other, to proceed for the die 
. *© Execution of ſuch Conviction, in ſuch Manner, as if no ſuch Certivran 
had been awarded. _ x | „ 
% And for the better Diſcovery of ſuch Higler, Chapman, Carrier, Ins- 
8 « keeper, Alchouſe-keeper and Victualler, as ſhall offer to buy or ſell n 
Hare, Pheafant, Partridge, Moor, Heath Game or Grouſe, it is enacted, 
That any Perſon, that ſhall deſtroy, ſell or buy any Hare, Pheaſant, 
« Partridge, Moor, Heath Game or Grouſe, and ſhall within three Mon 
« make Diſcovery of any Higler, Chapman, Carrier, Inn-keeper, Al. 
« houſe-keeper, or Victualler, that hath bought or ſold, or offered to by 
« oy fell, or had in their Poſſeſſion, any Hare, Pheaſant, Partridge, Moa, 
« Heath Game or Grouſe, fo as any one ſhall be convicted of ſuch Offenc 
«© in Manner as aforeſaid, ſuch Diſcoverer to be diſcharged of the Paw 
« and Penalties hereby enacted for killing or ſelling ſuch Game as afore 
« ſaid, ſhall receive the ſame Benefit or Advantage, as any other Informa 
« ſhall be intitled to, by Virtue of this Act, for ſuch Diſcovery and Infor 
mation. | iS | 
And it is further enaQed, * That if any Perſon or Perſons, not qu 
e lified by the Laws of this Realm fo to do, ſhall keep or uſe any Gre 
« hounds, Setting-Dogs, Hayes, Lurchers, Tuunels, or any other Ev 
_ «* gine to kill or deſtroy the Game, and ſhall be thereof convicted up 
the Oath of one or two credible Witneſſes, by the Juſtice or Juſt 
gf the Peace where ſuch Offence is committed as aforeſaid, the Peri 
« or Perſons ſo convicted ſhall forfeit the Sum of five Pounds; one Hil 
to be paid to the Informer, and the other Half to the Poor of dt 
 *Page617 4 Pariſh where the ſame was committed, the ſame to be levied by pry 


leis ſuch Perſon be qualified by the Laws of 


AM XY. 


and Sale of the Offender's Goods, by Warrant under the Hand and Seal 
of ſuch Juſtice or Juſtices, before whom ſuch Perſon or Perſons ſhall be 
convicted as aforeſaid, and for Want of ſuch Diſtreſs, the Offender or 
Offenders ſhall be ſent to the Houſe of Correction for the Space of three 
Months for the firſt Offence, and for every ſuch other Offence. four 
Months ; and that it ſhall and may be lawful to and for any of her 
Majeſty's Juſtices of the Peace in their reſpective Counties, Ridings, 
Cities, Towns Corporate or Liberty, and the Lords and Ladies of 
his, her, their or any of their reſpective Manors, within the ſaid Manors, SS 
to take away any ſuch Hare, Pheaſant, Partridge, Moor, Heath Game „ 
or Grouſe, or any other Game, from any ſuch Higler, Chapman, 

lun · keeper, Victualler or Carrier, or any other Perſon or Perſons. not 

qualified by the Laws to keep the ſame, to their qwn proper Liſe, 

without being accountable to any Perſon or Perſons for the ſame ;. aud 

that it ſhall and may be lawful for any Lord or Lady of his or her re- 

ſpeive Lordſhip or Manor, by Writing under his or her Hand and 

Seal, to impower his or her Game-keeper, or (a) Game-kcepers upon his () L the 


W or her own Lordſhip or Manor as aforeſaid, to kill Hare, Pheaſant, 9 Ann. c. 


Partridge, or any other Game whatſoever ; but if the ſaid Game-keeper OP. FEA 


ſhall, under Colour or Pretence of the ſaid Power and Authority to kill enaQed, 
or take the ſame for the Uſe of ſuch Lord or Lady, afterwards ſell or that no 
diſpoſe thereof, to any Perſon or Perſons whatſoever, without the Conſent Lord or 
or Knowledge of the Lord or Lady of ſuch Manor or Manors that hath CTR 
given ſuch Power or Authority in Manner as aforeſaid, and ſhall be make or ap- 
thereof convicted, upon the Complaint of ſuch. Lord or Lady. of any point above 
Manor, and upon the Oath of one or more credible Witneſſes, before one Perſon 
any one or more of her Majeſty's Juſtices of the Peace as aforeſaid, upon to be a 
ſuch Conviction, ſuch Game-keeper ſhall be committed to the Houſe of j. 
Correction for the Space of three Months, and there to be kept to hard wichin any 
Labour. | | g 5 . one Manor, 
f 5 whoſe 
e ſtall be entered with the Clerk of the Peace, c. and by 2 Geo, I. c. IL. it is enacted, that 
Lord or Lady of any Manor ſhall make or conſtitute any Perſon to be a Game-keeper, with 
ver and Authority, to take and kill Hare, Pheaſant, Partridge, or any other Game whatſoever, 
is Realm, ſo to do, or unleſs ſuch Perſon be truly 
properly a Servant to the ſaid Lord or Lady, or ſuch Perſon be immediately employed and ap- 


Inted to take and kill the Game for the ſole Uſe and Benefit of the. ſaid Lord or Lady, r. A Lord 
2 Manor may appoint a Game-keepcr, with Power to kill Game, though be is neither a Perſon qua- 


d, nor a menial Servant of the Lord; and ſuch Game-keeper hath a Right to carry a Gun any 


ere, though out of rhe Manor; and though he kills Game, or ſports out of the Manor, his 


a caunot be taken ſrom bim; but if he kills Game out of the Manor he is liable to the 


palty, Mic. 9 Gee, 3. 2 Wil, 387.) | 
* By the 9 Ain. cap. 25. par 2. it is enacted, That if any Hare, Phea- 


ant, Partridge, Moor, Heath Game or Grouſe ſhall be (5) found in the (3) Maſt it 
Shop, Houſe or Poſſeſſion of any Perſon or Perſons whatſoever not qua- ſeems be 


ified, in his own Right, to kill Game, or being intitled thereto under _ 
ſome Perſon ſo qualified, the ſame ſhall be adjudged, deemed and taken wat i W 


to be an Expoſing thereof to Sale within the true Intent and Meaning of it va 
the above Statute 5 Hun. cap. 14. e | 1 

* 15 | | 6 Mod. 57. 
Mod. 26, Comyns 274. pf 152, 522. pl. 215, 576. pl. 249. 2 Id. Raym. 1220, 1363, 
580 1478, I 546, Stra. 496, 711, Sell. Cal. 298. 2 Stra. 1098. Andr. 255. 2 Seff. 
385. 2 Stra. 1126. 2 


And it is further enacted by the ſaid Statute, par. 3. That if any por the pu- 
Perſon or Perſons. whatſoever ſhall take, kill or deſtroy any Hare, Ong of 
f | erſons 
? unlawfully hunt or take any Red or Fallow Deer in Foreſts or Chaſes, or who beat or wound 
e or other Officers in Foreſts, Chaſes, or Parks; and for the more effectually ſecuring the Breed 
Wild Fowl, ſee 10 Geo: 2. c. 34. f. 9, 10. N. B. SeQ. 9. is made perpetual by 31 Geo, 2. 
g. For the Preſervation of the Game in Scotland, ſee 24 Geo. 2. e. 34. For preventing the 
'"s or deſtroying of Goſs, Furze ar Fern in Foreſts or Chaſes, lee 28 Geo. 5 on 19. L. 3. 
| ca» 
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it-time, . bare forfeited bis Commiſſion, and bis Commiſſion is hereby declared to 
Offence AW RR EE: . 
unte of « By the 8 Geo. 1. for the rendering more effectual the Laws nom in 
by the « Being for the better Preſervation. of the Game, it is enacted, That 

« whereſoever any Perſon ſhall, for any Offence to be hereafter committed 
+ Tha WM againſt any Law now in Being, for the better Preſervation of the Game, 
are de. « he liable or ſubje& to pay any pecumary Penalty or Sum of Money, upon 
m with Conviction before any Juſtice or Juſtices of the Peace, it ſhall and may 
Water, BW « * be lawful for any other Perſon whatſoever, either to proceed to recover a page 6 19 
of the , the faid Penalty by Information and Conviction before a Juſtice or py 26 Geo. 
ie Fleſh « Juſtices of the Peace, in ſuch Manner as is in ſuch Law contained, or 2. c. 11. 


« to ſue for the ſame by Action of Debt, or on the Caſe, Bill, Plaint or Suits for 
« Information, in any of his Majeſty's Courts of Record, wherein no the Reco- 


vctveen , Efſoin, Protection, Wager of Law, or more than one Imparlance ſhall pk 15 

| yearly WM « be allowed, and wherein the Plaiutiff, if he recovers, ſhall likewiſe have penalties 

ke any « his double Coſts. s N | tor Offence, 
reputed RE Ee es N committed 
r Placey her 25 March 1753, againſt the Game Laws, may be 88 before the End of the ſecond 


Perſons Term after the Offence committed. Any Perſon may ſue within fix Months after Offence, 
for the whole Penalty, (though the ſame be given to the Poor) to his own Uſe, aud have double 
one or | : 
Colts. Stat. 2 Geo. 2. c. 19. | | 
ere ſuch | oy | : 
Vitneü, « Provided, That all Suits and Actions to be brought by Force of this 


« Act, ſhall be brought before the End of the next Ferm g aſter the Of. S See ih 
fence committed, and that no Offender againſt any of the Laws now in 21 
« Being, for the better Preſervation of the Game, ſhall be proſecuted for 
« the ſame Offence, both by the Way preſcribed by this Law, and by the 


e Hand Way preſcribed by any of the ſaid former Laws; and, that in caſe of any 
the Of. BW ſccond Profecution, the Perſon ſo doubly proſecuted may plead in his 
ove the Defence the former Proſecution pending, or the Conviction or Judgment 
he Of. . thereupon had.“ 55 „ | | 4 
ime not By 2 Geo. 3. c. 19. None ſhall take, kill, or have any Partridge, from 


February 12 to September 1, nor Pheaſant, from February 1 to Ofober 1, 


, before except taken in lawful Time, and kept in a Mew) nor any Black Game 
I! order N bon January 1 to Aug ut 20, nor Grouſe, from December 1- to July 25, 
ing the en Pain of 5/. per Bird. All Penalties on the Game Laws, ſued for 
oyed u !e/iminfer-Hgll, ſhall go to the Informer, and no Part to the Poor of 


the Pariſh. By 13 Geo. 3. cap. 55. None ſhall kill or have Black 
Came from December 10 to Auguſt 20, nor Grouſe from December 10 to 
Auguſt 12, on Pain from 20. to 10. for firſt, and from 300. to 200. for 
lubſequent Offence, by Suit or before a Juſtice, By 26 Geo. 2. c. 2. 


nd ob. Actions for the Recovery of any Penalty may be brought before the End 
reridge, o the ſecond Term after the Offence. By 28 Geo. 2. cap. 12. Every 
ajelly's BF crfon, qualified or not, who offers to Sale Game, is liable to the Penalties 
mplant on Higlers, Oc. offering to Sale, by 5 Ann. c. 14. And Game found in 
r Wi. ocſton of a Poulterer, Oc. is deemed expoſing to Sale. —Þy 


1j Geo, 3. cap. $0. Perſons killing Hare, Pheaſant, c. or uſing Gun, 
„Engine, c. to kill or take, between Seven at Night and Six in the 
Hering, from Ottober 12 to February 12; and between Nine at Night and 


| Fur in the Morning, from February 12 to Ottober 12, convicted before 
undi g ne Juſtice, forfeits for the firſt, Offence, from 200. to 100. and for the 
by uf cond from 3ol. to 20/. and Colts, or for Want of Diſtreſs, ſhall be com- 
ag U nuted for three Months; and for Offence after ſecond Conviction ſhall be 
Conn: BW committed till the 8 Seſſion, or give Surety to appear to Indictment, 
0 mai ad if convicted forfcits gol. and Coſts, or, for Want of Diltreſs, com- 
fuſe of BWW mitted from Tevelve to Six Months, and yuBLICLY Wirt. Half the 
s, lach ar[citure to the Informer, and Half to the Poor.—— Killing, or uſing an 
red u Engine on Sunday, or Chriftmas-Day, liable to the like Penalty, The Juſ- 
„eig where the Offence is committed may grant a Warrant to be indor ſed 


by 


FR 


JJ 
by a juflice in another County where the Offender lives, and the 0% 
fender thereby be brought before the firſt Juſtice, or Diſtreſs be made. Ay 
Appeal is given, but no Certiorari.——————Such is the Care taken b 
modern Legiſlators of the Game! And ſuch the Laws they make toi 


the Subjects of the freeſt State in the World, if it was not for ſuch Lami ach e 

—— We ſhould add here, that by 10 Geo. 3. c. 18. A Perſon Riealne ber A 
any Dog, or receiving it, knowing it to be ſtolen, convicted before js 

© Fuftires, forfeits from 3ol. to 20/. or Impriſonment from TweLys to at But 

Months; and for the ſecond Offence from 500. to 3ol. or from zichrI aul 

to TwELve Months Impriſonment, and watering. An Appeal is find, wier 

and there 1s not any Certiorari . [WSce farther as to Game, 6 C 1 

| Dig. 386, Oc. | | 1 8 | | on, 21 
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(A) Bow far reſtrained by che Common Law, 6:9. WW. 

(B) Bow far reſtrained by Statute, 621. A 

| „ . Alſo 

2 Lil 

Bo 1 5 a IE ewn * 

| | B. 

| . 7 | 2 

(A) How far reſtrained by the Common Law, A 

FI ſeems that by the Common Law, the Playing at Cards, Dice, . he 

aVent.175. | when practiſed innocently and as a Recreation, the better to fit x be by 


5 Mod. 13. Perſon for. Buſineſs, is not at all unlawful, you puniſhable as any Oſſene - © 


3 whatſoever. | ny 
See the Pre- fy N a 74 : { 
' amble to the Statute 16 Car. 2.c. 7. | 
i 11 Alſo it is 0 erb that a Perſon who wins Money at Gaming may mas . 
3 128. tain a ſpecial /ndebitatus Aſumpſit for it ; for the Contract is not (a) unkw- ky 
21.d.Raym. ful in itſelf, and the Winner's Venturing his Money is a ſufficicat Cov 
1034.  fideration to intitle him to the Action. es ps 5 
3 Salk. 14. | | 7 . S 
1. J. 175. pl. 1, Holt 329. pl. 4. 12 Mod. 81. 2 Show. 82. pl. 69. Carth, 336. 5 . of 
od. 13. Vent. 175. (a) And therefore the Defendant to an Action for Money won # nd 
Play, where the Contract is for a Sum allowed of by the Statutes, muſt put in Special Bub Che 
Salk. 100. pl. 10. e | 63 „VVV | De 
Ls But it ſeems to be aeg Opinion, That a general [ad:bvaw 
Im. wi i is exe To 
69, 89. Aſumpfit will not lie for Money won at Play, for the Contract 8 
6 Mod. 128. | FR | ö | . 
Lutw. 180, 5 Mod. 3. and Carth. 338. 8. P. where it is ſaid, that the chief Reaſon ol de“ 
Opinion was, becauſe the would not countenance Gaming, by giving ſuch an eaſy ny 


for Money won at Play, & vide 3 Lev. 118, and Vent. 175. where it ſeems to have been 
that ſach Aion will lie. | | | 
s | 1 cut 


V 


30a will lie in no Caſe but where Debt will lie, which muſt be on a Con- (% But if 

1 executed, ſuch as Labour done, or ſome other meritorious Cauſe. the Money 
vn the Inſtant that the Game is determined, the Property is veſted in the Winner, and it is as 
ach 2 Violation of his Right to with- hoid it from him as it would be if he had come to it by any 
er Mezus. 5 Mod. 13. „ ä „ ; 


But an Iadebitatus Aſſump/it lies againſt him who (5) holds the Wager, ; Nad. > 
auſe it is 2 Promiſe in Law to deliver it if won. TY e 

„ 06 | | 1 53 
Wager the Money is depoſited in the Hands of a third Perſon, and the Determination Le to pts; 
che of them refuſes to determine the Matter, no AQion lies on ſuch a Wager till the Adjudica- 
n, and the Party may juſtify the Detainer; but if it happened that the Wager became impoſſible 
be determined, as if the Jugges died, or the Time were paſt, then the Wager diſſol ves, and each 
thal) have his Money again. e | i; . 


And although Gaming in the Manner, as has been ſaid, may be law ful, 1 
tif a Perſon be guilty of Cheating, as by Playing with falſe Cards, Dice, n Plast 
c. he may be indicted for it at Common Law, and fined and impriſoned of ee 
cording to the Circumſtances of the Caſe and Heinouſneſs of the Offence. and uſing 

| | | | 8 falſe Dice, 
ay be indicted for it at Common Law, and ſet in the Pillory. 2 Rol. Abr. 58.- TY bs 


d. 463, 510. = > 


t ouly becauſe they are great Temptations to Idleneſs, but alſo becauſe 198. 

are apt to draw together great Numbers of diſorderly Perſons, which 

not but be very inconvenient to the Neighbourhood. | | | 

Alſo from the deilruQtive and pernicious Conſequences which mult ne- vern. 48. 

Lily attend exceſſive Gaming, both the Courts of Law and Equity have Sir Bazi/ 

ewn their Abhorrence of it. Pg in a Caſe where A. came to the Houſe Fircbrafe 

B. and won of him gool. which he carried away, and afterwards won ver, Bft. 

Fool. more, which he had in his Poſſeſſion, which B. and his Servants 
k from him by Violence, and A. having brought an Action of 'Treſpals, the Cauſe 

Sc Court of Chancery granted an Iajunction. | cm 

caring, 


he x ſendant finding that the Court inclined ſo ſtrongly againſt him, ſubmitted ro a Propolition 


r cited the Caſe of Sir Cecil Biſbop and Sir Thomas Staples, that came before the Lord Chief 
ie Hale in the King's Bench, upon a Wager won at a Horſe · race, where Lord Hal declared, 
woold give the Deſendaut Leave to imparl from 'I'ime to Time. f | | 


— — _ 


Sed. gu. If that would com be done, as Horſe-racing ſeems to receive Couptenance from the 
Rutcs made to encourage the Breed of Horſes, if they run for the Sum allowed by Law, and the 
ey luſt on Credit does not exceed 100 Sec ire, 621, 622, & 625. n. | 


do where one Apprentice loſt to another .z00/. at two Sittings at Ii, 2Vern. 291. 
of which was paid in ready Money; and for the other 5ol. he gave his Foodr fe 
id of tool. Penalty, and on a Bill to be relicved againſt it, the Court m 3 
Chancery decreed the Bond to be delivered up and cancelled, although ne by 


Defendant inſiſted by his Auſwer, that he was n and deelined the Cuſtom 


yg for ſo much, and that he was preſſed to it by the Plaintiff, e London 
18 Aa lum 


lee the Chamberlain. 
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(B) .] 


cutocy, (a) and but a Wager, which is but a collateral Pramilc ; and this *Page 646 
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formation againſt a Perſon for uſing the Game of Cock-lighting, may be at Common Law. 3 | 


Alo all common Gaming-houſes are Nuiſances in the Eye of the.Law, Hawk. P.C. 5 


i by he Counſel, which was afterwards decreed, as by Conſent; and on this Occaſion my Lord 


1 
[ : 1. bn” a. e 5 * "x 5 ** 
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t Cauſe for a Maſter to turn away his Apprentice becauſe he ſrequents Gaming; and may juſtiſy - 
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| ®Page 641 1 * (B) Pow far reffrained by | Statute: 


of Gaming HERE have been ſeveral Statutes made for reſtraining of Can 
dy Perſons 2: ſuch as the 33 H. 8. cap. 9g. 2& 3 Ph. & M. cap. 9. 16 Co. 
becoming cap. 7. 9 Ann. cap. 14 and 2 Geo. 2. cap. 28. which reciting the 33 K. 
e and that no Power is given unto Juſtices of the Peace to demand and 
| mg from Perſons found playing contrary to Law, any other Security than the 
| | : | « | 1 | 

Sce Dalt. c. own Recognizances, &c. enacts, © That where it ſhall be proved upon th 
46. “ Oath of two or more credible Witneſſes, before any Juſtice or Julio 
10 Mod. 4 of the Peace, as well as where ſuch Juſtice or Juſtices ſhail fing, upon hi 
336, 337. 4 or their own View, that any Perſon or Perſons have or hath uſed or a 
K erciſed any unlawful Game, contrary to the ſaid Statute, the ſaid ui 
„ or Juſtices ſhall have full Power and Authority to commit all and « 
“ ſuch Offender and Offenders to Priſon, without Bail or Mainpriſe, ul 

« and until ſuch Offender and Offenders ſhall enter into one or more R 
- ©, nizance or Recognizances, with Sureties, or without, at the Dilcrei 
« of the ſaid Juſtice or Juſtices of the Peace, that he or they reſpettix 


„ ſhall not from thenceforth play at, or uſe ſuch unlawful Game. 1 6 
But the molt remarkable Statutes to this Purpoſe are the 16 Car, 2. ch,. , 
and the 9 Ann. cap. 14. | 4 « f 
3 By the firſt of which it is enacted, „That if any Perſon or Perſon 1 6 
48 4 487. % any Degree or Quality whatſoever, at any Time or Times do or f « fl 
2 Mod. 54, by any Fraud, Shift, Coſenage, Circumvention, Deceit, or unlawful I I 
279. «© vice, or ill Pratiice whatſoever, in playing at or with Cards, Dice, T hold 
» Salk. 344. „ bles, Tennis, Bowls, Kittles, Shovelboard, or in or by Cock-fightin . 
pl. 2. + % Horſe-races, Dog-matches or Foot-races, ar other Paſtimes, Game ce 
wo P. << Games whatſoever, or in or by bearing a Share or Part in the Stube Dra 
12Mod.g6, *© Wagers, Adventures, or in or by betting on the Sides or Hanes of ure 
97. « as do or ſhall play, act, ride, or run as aforeſaid, win, obtain or acqince 
5 Mod. to him or themſelves, or to any other or others, any Sum or Sum oe 
Z 3 0 Money, or other valuable Thing or Things whatſoever, that then ebe i: 
— N « Perſon or Perſons ſo offending, as aforeſaid, ſhall ip 0 facto forfeit u toni 
pl. 16. &« Joſe treble the Sum or Value of Money, or other Thing or Things | 
$ Mod. 57, won, gained, obtained or acquired; the one Moiety thereof to our do 
158). « reign Lord the King, his Heirs and Succeſſors, and the other Moi 
10 Mod. « thereof unto the Perfon or Perſons grieved, or who ſhall loſe the Mong 1 
336, 337 or other Thing or Things ſo gained, ſo as every ſuch Loſer and Pe, 
336, 540. © grieved in that Behalf do or ſhall proſecute and ſue for the ſame wine... 
Id. Raym. © fix Calendar Months next after ſuch Play, and in Default of ſuch I z 
87. 4 ſecution, the ſame other Moiety to ſuch Perſon or Perſons as ſhall tion, 
2Ld.Raym. « will proſecute or ſue for the ſame, within one Year next after the ſad 
1034, 1035. « Months expired, and that the ſaid Forfeitures ſhall and may be ſued . 
« or recovered by Action of Debt, Bill, Plaint or Information, in 3 ert 
„ his Majeſty's Courts at Weſtminſter, wherein no Eſſoin, Protection rie 
% Wager cf Law ſhall be allowed, and that all and every ſuch Plaintif« 4. 
4 Plaintiffs, Informer or Informers, ſhall, in every ſuch Suit and Pane 
„ tion, have and recover his and their treble Coſts againſt the Perſon ole > th 
ing and forfeiting as aforeſaid. | 1 Tal 
And by p. 3. of the ſaid Statute it is further enacted, . That if any Pet 
« or Perſons ſhall at any Time play at any of the ſaid Games, or an ſz, 
« Paſtime, Game or Games whatſoever, (other than with and for HH 


1 Money, ) or ſhall Bet on the Sides or Hands of ſuch as do or ſhal pl 

| « thereat, and ſhall loſe any Sum or Sums of Money, or other Thing“ 
*Page622 © Things ſo played for, exceeding the Sum of One Hundred Pounds, u 
PTA Time or Meeting upon Ticket or Credit, or otherways, and ſal 1 


{ 


Vere” N Nee * * IND ET TOY 
1 


n M G. 


« pay down the ſame at the Time when he or they ſhall ſs loſe the ſame: 

« the Party and Parties who loſeth or ſhall loſe the ſaid Monies, or other 
« Thing or Things ſo played, or to be played for, above the ſaid Sum of - 
One Hundred "Pounds, ſhall not in that Cafe be bound or compelled, or 


Canin 4 compellable to pay or make good the ſame, but the Contract (a) or Con- 2) The 

) Car, tracts for the ſame, and for every Part thereof, and all and fingular Judg- Words 

33 . « nents, Statutes, Recognizances, Mortgages, Conveyances, Aſſurances, * Contra 
and i Bonds, Bills, Specialties, Promiſes, Covenants, Agreements, and other or contracts 


a Ads, Deeds and Securities whatſoever, which ſhall be obtained, made, for the 


upon in gien, acknowledged, or entered into for Security or Satisfaction of or —_— 1815 
r Ju « for the fame, or any Part thereof, ſhall be utterly void and of none Effect, Ani. c. 14. 
upon h « and that the Perſon or Perſons ſo winning the ſaid Monies or other and were l 


ed or x « Things, ſhall forfeit and loſe treble the Value of all ſuch Sum and Sums Probably 
« of Money, or other Thing or Things which he ſhall ſo win, gain, obtain, elt out de- 


ind e « or acquire above the ſaid Sum of One Hundred Pounds; the one Moiety 8 5 
ſe, un « thereof to our ſaid Sovereign Lord the King, his Heirs and Succeſſors, 1081. 
e Rec « and the other Moiety thereof to ſuch Perſon or Perſons as ſhall proſecute 

ilereti « or ſue for the ſame within one Year next after the Time of ſuch Offence 

petting , committed, and to be ſued for by Action of Debt, Bill, Plaint or In- 


« formation, in any of his Majeſty's Courts of Record at Weſtminſter, 
« wherein no Eſſoin, Protection, or Wager of Law ſhall be allowed; and 
that every ſuch Plaintiff or Plaintiffs, Informer or Informers, ſhall in _ 
« every ſuch Suit or Proſecution have and receive his treble Coſts againſt 
the Perſon or Perſons offending and forfriting, as aforeſaid.” 


O Or it 


fil In the Conſtruction of this Statute the following Opinions have been 

ice, bolden: | „ 3 | 

go 1. That if the Lofer draws a Bill for 120 Guineas on his Banker, who 
ame 0 


accepts the Bill, to an Action brought againſt him by the Winner, the Salk. 344. 


e dt WD race may well plead this Statute, although it was objected, that the Na- . , * 1 

s of tu ture of the Duty was altered, and a new Contract created by the Accept- 2 

10 ac ance, and that it would indanger the Credit of ſuch Bills, if they could be d. Carth, - 
um 


avoided on this Account; but theſe Reaſons did not prevail, for though it 356. and 


hen ei be in the Nature of a new Contract; yet all is founded on the illegal and 5 e ct 


FCC ES TEC Sw 
by 2 y wy 3 oh \ +6 _—— - - — — 47 
8 n — N | PR 2 1 8 N | 
4 : o 
l \ 8 


700 2 tortious Winning, to which the Plaintiff is privy. | | | jud Ty . 
| 5 N 185 N 32 2 
our do pl. 2. Comyns 4. 12 Mod. 96. Ld. Raym, 87. - 
T Moch | \ big | 4; F : 
- 5 | 2. But it ſeems, that if the Winner had aſſigned this Bill or Note bona Salk. 345. 
n 0 


ne witli 
ſuch Pr 
s ſhall « 
ie ſaid bl 
e ſued bt 
in goſ6 


ection « 


ide, upon good Confideration, to a Stranger, he had not been within the pl. 3. 
Aatute, 4 being privy to the Tort, ee honeſt Creditor. 7 Goren. 367: 
3. Alſo it hath been adjudged, that if a Man wins above the Sum men- 21qaq. 259. 
'oned in the Statute at Play, and the Winner owes J. S. the like Sum, who See Ld, 
demands his Money, and thereupon the Winner tell him, that ſuch a one, Ray. 45%. 
niz. the Loſer, was indebted to him, and that he would give him his Bond —_ Raym. 
Wor the Money, which he accordingly does; in this Caſe, if J. S. is not 38. 
privy to the Monies being won at Play, he is not within the Statute. | 
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5 | 4- It ſeems to be the better Opinion, that a Perſon's Loſing 801. at one 2 Mod. $4. 
| Pro 0 } ang, for which he gives Security, and 7of. more at another Meeting, rk | a 
en oben the fame Perſon, is not within X Statute ; but if theſe ſeveral Meet- 3 Nod. 37, 


gs were appointed to evade the Statute, it might be otherwiſe. | 187. 


ny Perk 225 ab 
an) "WP: 336. 12 Mod. 64, $1, 37, 258; 336, 540. 2 Ld. Raym. 1034. 2 Vern. 70, 21. Sud 
ty . 2 Stra. 1048, 1079. 2 — — Mod. 295. 2 Stra. 1154, 1159, 1249. | 


Thing ® But it hath bee adju dge that if A. and B. enter into Articles to run Lev. * i 
rp Fever fuck a Day for = whi ** b 2 1 * 427 
ne Arti | | as. of, at B. 8 Req g dale ad 
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| Loh 'C VA In 8. 
Vent. 453. his Horſe to run againſt his for 200l. more, which B. never requeſts, th,! 


* 


8. C. ad- only roo. is won. by A. which is not above the Sum mentioned in 44, 
judged. Statute, yet the Contract being for more than 1000. makes the whole Bar 
| gain void ab initio, and within; the Statute ;/ which being made to prevent 
*Paye623 the Ulſe of exceſſive Gaming, ought to be conſtrued in the moſt extentys 

' -._.._ Manner that can be to anſwer that End. 8 e 
Iev. 244. 6. If A. wins a Watch from B. of 10l. Value, which is preſently dd 


Dans vered, and alſo 100. for which a Bond is given ; this is not within 11}? 
and Tie- gtatute, which extends only to thoſe Caſes where Credit is given for x 1 
ee Sum loſt at Play abone 100l. without any Regard to what was loſt in Rex 4 
4 <a Money; and here the Watch, is in Nature of Ready Money, and therefore 5 
e . OE ae be 
% | | 3 

cited as Law by Holt Ch. Juſt. | be | 

11 2) 5 ä th 1 
. nn 7. Tt hath been adjudged, that if a Perſon loſes 60. to one, and 60). t we 


Sean another, at one Sitting, or if he loſes to each of three or four People 50 
and Smith. or any other Sum not exceeding Io0/. that this is not within the Statute. 
Hulk. 345. N 8 = 

4. Dichſon and Parolet S. P. adjudged, unleſs they go Shares 


} 


fraudulently and join in the dul, 
then, as to the Chan of the Game, they are as one Perſon. _ 4 

= Salk. 344. 8. If Two are at Play at Backgammon, and one of the Players ftin 

b pl. 1. Pope Man, but does not move it from the Point, upon which there enſue 

+ verſus St. Wager of 100 Guineas, viz. whether he who ſtirred the Man was obliged 

Laer. to play it, and the Determination left to the Groom-Porter, who determine 

Mad. 209. that he was not; this is not within the Statute, for the Money was not lof 


3% on the Chance of che Play, but on the Right of the Plea, which is a cl ec 
12A(od.81. lateral Matter. 18 | 8 80 5 Det 

5 Mod. 24. "Sg J | 5 | of | 
Skin, 572. pl. 16. Lutw. 487. Carth. 322. S. C. but note, the Judgment in this Caſe was "ol 
verſcd for a Fault in the Pleading. 3 | 3 | % EE Aloy 

| Bod. 35. By the 9 Ann. cap. 14. it is enacted, © That all Notes, Bills, Bond that 
1 ar hk & Judgments, Mortgages, or other Securities or Conveyances whatſoer ot 

. . ron 


« given, granted, drawn, or entered into, or executed by any Perſon af 

was hg "66, RE over, where the Whole, or any Part of % Confident 

295- t of ſuch Conveyances or Securities ſhall be for any Money, or other u. 

28tra. 1449. Juable Thing whatſoever won by Gaming or Playing at Cards, Dice, Ta 

. „ ples, Tennis, Bowls, or other Game or Games whatſoever, or by Bettin 

By — & on the Sides or Hands of ſuch as do game at any of the Games aforelaid 

_ = 5 « or for the reimburſing or repaying any Money knowingly lent or adrane 

of Ace of ed for ſuch Gaming or Betting, as aforeſaid, or lent or advanced at the 
Hurts, Fa- Time and Place of ſuch Play, to any Perſon or Perſons ſo Gaming « 

10, Baſſet 4 Betting, as aforeſaid, or that ſhall, during ſuch Play, ſo play or bet, ful 

_— n 6 be utterly void, fruſtrate, and of none Effect, to all Intents and Purpoſe 
a ITY „ whatſoever; and that where-ſuch Mortgages, Securities, or other Con 

| Games or © veyances, ſhall be of Lands, Tenements or Hereditaments, or ſhall be 

*Q| | Lotteries 4 ſuch as incumber or affect the ſame, ſuch Mortgages, Securities, or other 

by Cards or ( Conveyances, ſhall enure ; and be to and for the fole Uſe and Benefit 6 

wo Dicez and «« and ſhall devole upon ſuch Perſon or Perſons as ſhould or might har, 

” gb « or be intitled to fuch Lands, Tenements'or Hereditaments, in caſe 10 

Wall ſer bp ** faid Grantor or Grantors thereof, or the Perſon or Perſons ſo incumbent 
er keep the ſame, had been naturally dead, and as if ſuch Mortgages, Securis 


| 


be liable to % ͤ dots Ione Fig! „ 
all che Penalties ſor ſetting up or keeping any of the Games or Lotteries in this AR mentors 
By 13 Geo, 2. c. 19. f. 9. The Game of Paſſage, and every other Gamit with one or more De 
"Dice, or with any other Inſtrument, Engine or Device, in the Nature of Dice, having one or mer 
Figures or Numbers thereon (Backgammon and the other Games played with Backgaramon Ts 
enly excepted), ſhall be deemed Games or Lotteries by Dice within the ſaid AR. 


v0 


* 


„ „% „ 2: 


i or other Conveyances had been made to ſuch Perſon or Perſons fo in- 

cumbering the ſame, and that all Grants or Conveyances to be made for 
;* the Prevefiting of fuch IL. ands, Tenements or Hereditaments from *Page644 
coming to, cr devolving upon ſuch Perſon or Perſons hereby intended'to 
i enjoy the ſame, as aforeſaid, ſhall be deemed fraudulent and void, and of 


3, the! 
in il 
Ne Bar 
Prevent 


* 


none Effect to all Intents and Purpoſes whatſoever. . By 18 Geo. 


i ſuch Houſe, Room or Place, to play at the Game of Rowlet, otherwiſe Roly-poly, or at any 
ler Game with Cards or Dice prohibited by Law, and the Offendet ſhall incur the Penalties, and 


liable to ſuch Proſecution as directed by this Act. By ſ. 5. No Perſon incapable of being a 


herefore meſs (except the Parties) for having played, betted, c. By ſ. 7. No Privilege of Parliament 
te allowed in Proſecutions, c. By 30 Geo. 2, c. 24. ſ. 14. If any Publican permits Journey _ 


jen, Cc. to game in his Houſe, he ſhall forfeit 408. and ten Pounds for every ſubſequent Offence, 
v l-vied by Diſtreſs and Sale.— 4 Bill of Exchange given for a gaming Debt is a void Securit 
th in France and England, and Plaintiff cannot recover by Force of the Writing, 2 Bur. Rep. 1078, 
nu Ch. Juſt. C. P. ſaid, that Stat. 9 Ann, c. 14. did not mean to make the Contract void, 
dere the Money was fairly and bona fide lent. 2 Bur. Rep. 1082. | 


3258 « And it is further enacted, That any Perſon who ſhall at any Time or 
Sitting, by Playing at Cards, Dice, Tables, or other Game or Games 
whatſoever, or by Betting on the Sides 7 Hands of ſuch as do play at 
any of the Games aforeſaid, loſe, to any bne or more Perſon or Perſons, 
rs ſti ſo Playing or Betting in the Whole, the Sum or Value of ten Pounds, 
and ſhall pay or deliver the ſame, or any Part thereof, the Perſon or 
obliged Perſons ſo loſiug and paying, or delivering the ſame, ſhall be at Liberty 
vithin three Months then next to ſue. for and recover the Money or 
Goods fo loſt, and paid or delivered, or any Part thereof, from the re- 
is 2 cd ſpectixe Winner and Winners thereof, with Coſts of Suit, by Action of 
Debt founded on this Act, to be proſecuted in any of her Majeity's Courts 
of Record, in which Actions or Suits, no Eſſoin, Protection, Wager of 
Law, Privilege of Parliament, or more than one Imparlance ſhall be 
allowed ; in which Actions it ſhall be ſufficient for the Plaintiff to alledge, 
that the Defendant or Defendants are indebted to the Plaintiff, or received 
o the Plaintiff's Uſe, the Monies ſo loſt or paid, or converted the Goods 


ſe was 


5 


3 a of the Plaintiffs to the Defendants Uſe, whereby the Plaintiff's 
deri Adon accrued to him, according to the Form of this Statute, without 
\ther bring forth the Special Matter; and in caſe the Perſon or Perſons, who 
Nice, T bal loſe ſuch Money or other Thing as aforeſaid, ſhall not within the 
- Betting Tine afore ſaid, really and bona fide, and without Covin or Colluſion, ſue 
orca nd with Kffect proſecute for the Money or other 'Thing, ſo by him or 
- advan dem loſt and paid or delivered, as aforeſaid, it ſhall and may be lawful 
ed at . and for any Perſon or Perſons, by any ſuch Action or Suit, as aforeſaid, 
.ming e fue for and recover the ſame, and treble the Value thereof, with Colts 
het, ful if Suit, againſt ſuch Winner or Winners, as aforeſaid ; the one Moiety 
Purpoſe bereof to the Uſe of the Perſon or Perſons that will ſue for the ſame, 
er Co tbe other Moiety to the Uſe of the Poor of the Pariſh where the 
r ſhall be fence ſhall be committed, 0 LG Sen” 
or other] And for the better Diſcovery. of the Monies or other Thing ſo won 
eneft Ps to be ſued for and recovered, as aforeſaid, it is further enacted, that 
ht hat, Land every the Perſon or Perſons, who by virtue of this preſent Act 
caſe deal or may be liable to be ſued for the ſame, ſhall be obliged and com- 


Flable to anſwer upon Oath ſuch Bill or Bills as ſhall be preferred againſt 

um or them, for diſcovering the Sum and Sums of Money, or other 

Tung ſo won at Play, as aforeſaid. _ _ r . 

q ronded, That upon the Diſcovery and Repayment of the Money, or 

Wor x ſo to be diſcovered and repaid, as aforcſaid, the Perſon or - 
1 W 


l « l o ſhall ſo difegver and repay the ſame, as aforeſaid, ſhall be 
Fr Uutted, indemnified and diſcha 4 7 any further or other Puniſh- 


it, Forfeiture or Penalty, which he or they might have incurred by 
X x 2 | 7 | 0 


4 NE” » | 8 15 ; 2. C. 34 
hin W ?crfon ſhall keep any Houſe, Room or Place for playing, or ſuffer any Perſon whatſoever within 
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| SS A WATT 8 
« the Playing for, or winning ſuch Money or other Thing fo diſcorereq 
«repaid, as aforeſaid. „% le Re 3 
1 And it is further enacted, That if any Perſon do or ſhall, by any Pn 
A or Shift, Coſenage, Circumvention, Deceit or unlawful Device or il Þ 
'« tice whatſoever, in playing at or with Cards, Dice, or any the Gy 
* aforeſaid, or in or by bearing a Share or Part in the Stakes, Wagen 
c Adventures, or in or by Betting on the Sides or Hands of ſuch a d, 
4 ſhall play, as aforeſaid, win, obtain, or acquire to him or themſche, 
4 to any other or others, any Sum or Sums of Money, or other wal 
«Thing or Things whatſoever, or ſhall at any one Time or Sitting wiu of 
* one or more Perſon or Perſons whatſoever, above the Sum or Value of 
„ Pounds; that then every Perſon or Perſons ſo winning by ſuch il PJM 
4 tice, as aforeſaid, or winning at any one Time or Sitting, above the { 
„ Sum or Value of ten e and being convicted of any of the f 
«© Offences, upon an Indictment or Information to be exhibited againſt | 
& or them for that Purpoſe, ſhall forfeit five Times the Value of 
«© Sum or Sums of Money, or other Thing ſo won, as aforeſaid; and 
Page 625 * caſe of ſuch ill Practice as aforeſaid, ſhall be deemed infamous, 
' ſuffer ſuch corporal Puniſhment as in Caſes of wilful Perjury; andi 
« Penalty to be recovered by ſuch Perſon or Perſons as ſhall ſue for 
+ 5 ſame by ſuch Action as aforeſaid. 155 e 
% And whereas divers lewd and diſſolute Perſons live at great Expend 
4 having no viſible Eſtate, Profeſſion or Calling to maintain theme 
« but ſupport thoſe Expences by Gaming only; it is further enacted, T 
it ſhall and may be lawful for any two of her Majeſty's Juſtices of 
Peace in any County, City or Liberty whatſoever, to cauſe to come, 
« to be brought before them, every ſuch Perſon or Perſons within tl 
reſpective Limits, whom they ſhall have juſt Cauſe to ſuſpe to hare 
& viſible Eſtate, Profeſſion or Calling io maintain themſclves by, but 
« for the moſt Part ſupport themſelves by Gaming; and if ſuch Perſo 
„ Perſons ſhall not make it appear to ſuch Juſtices, that the principal Þ 
« of his or their Expences is not maintained by Gaming, that then 
„ Juſtices ſhall require of him or them ſufficient Sureties for his or th 
“ good Behaviour for the Space of twelve Months, and in Default of 
& or their finding ſuch Securities, to commit him or them to the com 
44 Gaol, there to remain until he or they ſhall find ſuch Sureties. 
6 And it is further enacted, That if ſuch Perſon or Perſons ſo find 
« Sureties ſhall, during the Time for which he or they ſhall be ſo bound 
e the good Behaviour, at any one Time or Sitting, play or bet for 
f N & Sum or Sums of Money, or other Thing exceeding in the Who 
„ gSum or Value of twenty Shillings, that then ſuch Playing ſhall be dect 
© or taken to be a Breach of his or their Behaviour, and a Forfeiture 
& the Recognizance given for the ſame. „ 
« And for preventing of ſuch Quarrels as ſhall or may happen on 
« Account of Gaming, it is further enacted, That in caſe any Pet 
« or Perſons whatſoever fhall aſſault and beat, or ſhall challenge or pro 
N | '« to fight, any other Perſon or Perſons whatſoever, upon Account of 
| % Money won by Gaming, Playing or Betting at any of the Games ak 
© faid, ſuch Perſon or Perſons aſſaulting and beating, or challenging 
& provoking to fight, ſuch other Perſon or Perſons, upon the Acct 
« aforeſaid, ſhall, being thereof convicted upon an Indictment or Infor 
e mation to be exhibited againſt him or them for that Purpoſe, forte 
4 her Majeſty all his Goods, Chattels and Perſonal Eſtate whatſoever, 
4 ſhall alſo ſuffer Impriſonment without Bail or Mainprize, in the com 
| « Gaol of the County where ſuch Conviétion ſhall be had during the T 
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G A M TNA: 

« Provided, That nothing in this Act ſhall extend to prevent or hinder 
ny Perſon or Perſons from Gaming or Playing at any of the Games 
aforeſaid, within any of her Majeſty's Palaces of Sy. may or Whitehall, 
during ſuch Time as her Majeſty, her Heirs or Sueceſſors, ſhall be aQually 


any Pra 
or ill P 


the Gu reſident at either of the ſaid two Palaces, or in any other Royal Palace, 
Wagen where her Majeſty, her Heirs or Succeſſors, ſhall be aQually reſident, 
h as dof during the Time of ſuch actual Reſidence, ſo as ſuch Playing be not in 
mſches iS an Houſe, Lodging, or other Part of any of the ſaid Palaces, the Free- 
er vah hold and Inheritance whereof is or ſhall be out of the Crown, or is or 


hall be in Leaſe to any Perſon or Perſons, during ſuch Time as ſuck 
Freehold and Inheritance ſhall be out of the Crown, or ſuch Leaſe ſhall 
continue, and fo as ſuch Playing be for Ready Maney only.“ | | 
[Houſes and Gardens of Entertainment, not to be kept without Licence. 


win of 
alue oft 
þ ill P 
ve the f 


f the H Ger. 2. c. 36. /. 2. Horſe- racing for Plates under 500. or with 
gainſt I iarſes carrying fmall Weights, prohibited. 13 Geo. 2. c. 19. 2. 
lue oſ orſes may run for the Value of 50l. with any Weight, and at any Place. 


d; and 
mous, 
and ſ 


ſue for 


045. 2. c. 34+ / 11. —Horſes at Races muſt be entered by the Owners. 
Geo. 2. Co 19.0 5 | 
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* Gaol and Gaoler. 


(A) Gaols, by what Authority | ereued, and to whom : 
then belong. 626. 
(B) Who are to be at the Charge of Repairing 
them, 62 o wh | 
(C) To whkac Place Dffcnders are to be committed; 


en and herein what wall be ſaid a Gaol, and where 
et for to be kept. 629. | | | 
who Wl (D) Df the Duty and Power of Gaolers and Keepeis 
be det of Priſons. 630. | | 
rfeitu . 

a And herein, 

ny P : | | 

rp 1. What Acts they may lawfully do, and for vl at 
0 - Abuſes they are puniſhable. 630. 
E 2. For what Offences they ſhall forfeit their Offices. 
+ Ace "DI fs | | Ak | 

Wim BS 1 1 | | | I 
forte (E) At whoſe Charge Priſoners are to be catricd 
3 to Gaol. 632. . 
de (F) ow maintained there. 633. 


(G) Df the Offence of breaking Gaol. 635. 
8 (A) Gals, 


%. 


(4)*Eaols, by what Authority ereced, and mw wh 
LIE then belong. e alot 


* 


the Coroner liament. 15 
is to inquire „ | ö awd £41 | 
of the Death of all Perſons whatſoever who die in Priſon, to the End that the Public may he f 
fied whether ſuch Perſons came to their End by the common Courſe of Nature, or by ſome wi; 
ful Violence, or unreaſonable Hardſhips, put on them by thoſe under whoſe Power they were « 
fined, 3 Inſt, 53, 91. 25 5 g 2 Oy 


"Ai all Poiſons or Geols belonging to the King, although a Subjed u 


8 have the (5) Cuſtody or Keeping of them. 

erſon may . 1 ; 5 

be e and Gaoler, as the Sheriff of Landon is of the Compter both and Keeper. 
3 Rep. 162. cited. Judge $ KEPT,  Kak 


And to this Purpoſe by the 5 H. 4. cap. 10, reciting, “ That din 


« Conſtables of Caſtles within the Realm, being aſſigned Juſtices 
« Peace by the King's Commiſſion, had by Colour of ſuch Commiſſ 
« uſed to take People to whom they bore evil Will, and impriſon 


„ them within the ſaid Caſtles till they had made Fine and Ranſom wi 
«© the ſaid Conſtables for their Deliverance; and thereupon it is enadie 


* that none be impriſoned by any Juſtice of the Peace but only in 
page 625 common Gaol], ſaving to Lords and others, which have Gaols 
« Franchiſe in this Caſe., 

And. 345. And it hath been holden, that the King's Grant, ſince this Statute, 
4 Co, 34. a. private Perſons to have the Cuſtody of Priſoners committed by Juſtice 

3 Peace, is void; and that the Sheriff ſhall have the Cuſtody. of all Peri 
$29, 830. taken by virtue of any Precept or Authority to him directed notwithſta 
ing any Grant by the King of the Cuſtody of Priſoners to another Perl 
Salk, 343, Alſo it is ſaid, that none can claim a Priſon as a Franchiſe, unleſs th 
pl. 1. have alſo a Gaol-Delivery ; and that therefore the Dean and Chapter 
Fareſl, 31. Weſtminfer, though they have the Cuſtody of the Gate-houſe Priſon, yt 
Fer Holt C. J. they have no Gaol-Delivery, they muſt ſend a Kalendar of the Priſonen 
This Sta- By the 14 E. 3. flat. 1. cap. 10. it is enacted, . In the Right of 
tute con- 46 Gaols, which were wont to be in Ward of the Sheriffs, and annexe 
firmed by 4% their Bailiwicks, it is aſſented and accorded that they ſhall be rejoived 
a pag _ “the Sheriffs; and the Sheriffs ſhall have the Cuſtody of the ſame Ga 
5 Ann. c. 9. 28 before this Time they were wont to have, and they ſhall put in 

„ 66 Under-keepers for whom they will anſwer, + 

+ And by | ffi 
11 &12W. | CV“; 
3. e. 19. f. 3. The Sheriffs ſhall have the Cuſtody of Gaols. As to the King's Ben P: 
and the Fleet, ſee infra, 632. | | | 


By the 3 Geo. 1. cap. 15. © None ſhall purchaſe the Office of Gaol, 
any other Office pertaining to the High Sheriff, under Pain of 59% 


o 


CY AOLS are of ſuch univerſal Concern to the (a) Public ü. 
(J Hades Ty woo oh be erected by any leſs Authority than 05 AA of 


* 


GAOL axy GA0LER. 


LTHOUGH divers Lords of Liberties have the Caſtody of Priſons 3 lod. 589. 


ablie, th and ſome in Fee, yet the Priſon itſelf is the King's bono publico 
t of d therefore it is to be W at the common 8 mY SR 
5 But this Matter is now regulated by the (a) 11 & 12 IV. 3. cap. 19. by ( Revived 
* which it js enacted, That it ſhall and may be lawful for the Juſtices of and ct. 
* « the Peace, or the greater Number of them, within the Limits of their nucd for 


« Commiſſions, upon Preſentment of the Grand Jury or Grand Jurics, at fevenYears, 
« the Aſſiſe, Great Seſſions, and General Gaol-Delivery held for the ſaid V 10 Ann. 
« County, of the Inſufficiency or Inconveniency of then Gaol or Priſon, tod 

« conclude and. agree upon ſuch Sum or Sums of Money, as upon Exa- tual by fai 
« mination of able and ſufficient Workmen ſhall be thought neceſſary for 6 Gev. c. 

# the Building, Finiſhing or Repairing a public Gaol or Gaols belonging 19. and x0. 
« to the Shire or County whereof they are Jultices of the Peace; and by © 14- 
« Warrant under their Hands and Seals, or under the Hands and Seals of —— T 
the greater Number of them, by equal Proportion, to diſtribute and 6 Geo. c. 


Rl 


hat io charge the Sum or Sums of Money, to be levied for the Uſes aforeſaid, 19. For 
ultices « upon the ſeveral Hundreds, Lathes, Wapentakes, Rape, Ward or other building a 
ommiffe « Dizitions of the ſaid County; and the Juſtices of Peace are hereby au- ©>9Horthe 
mprionll + thorized and impoweted at the General Quarter. Seſſions held for the re- On 3 
nſom mn © ſpedtive Diviſion of the faid e to direct their Warrants or Precepts Ka, fee 9 
s nate « to High Conftables, Petty Conſtables, Bailiffs, or other Officer or 55 Geo. 2. c. 
ly in fers, as they in their Diſcretion ſhall think moſt convenient for levying 22. For 
aols, „ and collecting the fame, _ „ | being 

; ; one for the 
tatute, Brcks, ſee 10 Geo. 2. c. 10. For rebuilding one at Derby, fee 29 Geo. 2. c. 48. [For Asen, 
ew 1 Geo. 3. c. 28. As to the Priſon of Nertgute, in London, ſee 7 Geo. 3. c. 37.] 
11 Perk "w$55:10, | | | 
withſtar And it is further enacted by the faid Statute, That if any Perſon ſhall 
er Peri © refuſe or negle& to pay his or their Aſſeſſment, by the Space of four | 
nleſs th Days, after Demand thereof by the proper Officer appointed to“ collect page 628 
hapter WW © the fame, or thall convey away his or their Goods or Eſtate, whereby © 
on, Jet © the Sum or Sums of Money 15 aſſeſſed cannot be levied, then it ſhall 


riſoners and may be lawful to and for the ſaid Collectors, by Warrants from any 


one of the Juſtices of the Peace preſent at the ſaid General 3 
n 


ht of « Seſſions as aforeſaid, to levy the Sum fo aſſeſſed by Diſtreſs and Sale 
nnexed of the Goods and Chattels of ſuch Perſons fo refuſing or neglecting to 
ejoived BW « pay; and the Goods and Chattels then and there found, and the Diſtreſs 
me Go bo taken, to keep by the Space of four Days at the Coſts and Charges 


ut in! * of the Owner thereof; and if the ſaid Owner do 3 the Sum 
* or Sums of Money ſo rated or aſſeſſed within the Space of the ſaid four 
„Pays, then the ſaid Diſtreſs to be appraiſed by two or more of the 
« Inhabitauts where the ſame ſhall he taken, or other ſufficient Perſons, 
* and to be ſold by the Collector for Payment of the ſaid Money, and the 
* Orerplus of ſuch Sale, (if any be) over and above the Sum fo aſſeſſed, 
* and Charges of taking and keeping of the Diſtreſs, to be immediately 
returned to the Owner kae? : and the ſaid Juſtices of the Peace are 
* hereby authorized and impowered, under their Hands and Seals, or under 
* the Hands and Seals of the greater Number of them, to conllitute and 
„ 2ppoint one or more ſufficient Perſon or Perſons to be Receiver of the 
* Money fo aſſeſſed; the ſaid Receiver firſt giving Security to be account- 
* able, when thereunto required, for all Sums of Money received or diſ- 
© burſed by him, in purſuance of ſuch Order as he ſhall have received 
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GAOL' ax GAOLE R. 


% under the Hands and Seals of the Juſtices of the Peace, or the greater J 
Number of them ; and if the fehl lhegciver or Receivers, High Cox . 
te ftable, Petty Conſtable, or other Officers, ſhall by the Space of for « | 
Pays after Demand refuſe to account for all Sums of Money received by « | 


. © them. in purſuance of this Act; then it ſhall and may be lawful for de = 


4 Seals of the Juſtices of the Peace, or the greater Number of them, at the 


* or Gaol-Delivery of ſuch Felons, for any Aſſeſſment, to the making the 


*Page 629 


2 Inſt. 43. 
That this 
Statute is 
only decla- 


rative of the Common Law, _ 


Moor 666. 
pl. 913. 
Sid. 145. 


any other Court. 


« Priſons or Gaols (belonging to any County of this Realm, or the Do- 
„ minions of Wales, are ſituate upon any Lands or Hereditaments of 


« Juſtices of the Peace, or the greater Number of them, to commit hin t 
&« or them to Priſon, there to remain without Bail or Mainpriſe, until he 7 1 


or they ſhall have made a true Account, and fatisfied or paid ſuch Sun 7 


„or Sums of Money as ſhall appear to remain in his or their Hands; ad 


ee the Receipt of ſuch Receiver ſhall be a ſufficient Diſcharge to all High 6p 
„ Conſtables, Petty Conſtables or other Officer or Officers, paying ther 


60 1 of ſuch Aſſeſſments; and the eee under the Hands aud 


“ Aſſiſe, Great Seſſions, and General Gaol-Delivery, to ſuch their Re. 
“ ceivers, ſhall be deemed and allowed as a good and ſufficient Releaſe, 
& Acquittance or Diſcharge in any Court of Law or Equity, to all Intent 
« and Purpoſes whatſoever ; and the ſaid Juſtices of the Peace are hereby 
«*« authorized and impowered to covenant, contract and agree with ary 
„ Perſon or Perſons for the well and ſufficient Building, Finiſhing and 
«© Repairing of the ſaid Gaol or Gaols | 05 

&« Provided that this Act be not any wiſe hurtful or prejudicial to any 
© Perſon or Perſons having any common Gaol by Inheritance, for Tem 
6. of Life or for Years ;. but that they ſhall have and enjoy the ſaid Gao, 
« and the Profits, Fees and Commodities of the ſame, as they had, or 
« might lawfully have had before the making this Act, and as if this Ad 
& never had been made. . Re 

Provided alſo, that this Act ſhall not extend to charge any Perſon inha- 
t biting in any Liberty, City, Town or Borough Corporate, which have 
&© common Gaols for Felons taken in the ſame, and Commiſſions of Aſie, 


«© common Gaol or Gaols of the reſpeCive Shire or County. 
And it is further enacted by the ſaid Statute, That where an 


« or belonging to the King's Majeſty) in Right of the Crown, that 
« the ſaid Lands and Hereditaments, with their and every of their Ap 
% purtenances, ſhall not at any Time be alienated from the Crown, but 
% remain and be for the public Service and Benefit of the County.“ 


\ 


(C) To what Place Dffenders are to be committed; BP (1 
und Herein, what ſhall be ſaid a Gaol, and when 
to be kept, Al 2 | | 


Y the 5 H. 4. cap. 10. it is enacted, . That none ſhall be impriſoned 
& by any Juſtice of the Peace but only in the Common Gaol, {avi 
« to Lords and others, who have Gaols, their Franchiſe in this Caſe. 


But the Court of King's Bench may commit Offenders to any Priſon it 
the Kingdom which they ſhall think moſt proper, and the Offenders ! 
committed or condemned to Impriſunment cannot be removed or bailed h 


But 


GA Ol n and GAOLER. 


But by the 31 Car. 2. cab. 12. it is enacted, That no Subject 0 
« this Realm, being an Inhabitant or Reſidant of this Kingdom of Eng- 51 
« and, Dominion of Wales, or Town of Berevick upon werd, ſhall or 
« may be ſent Priſoner into Scotland, Ireland, Jerſey, Guernſey, Tangier, 

« or into Parts, Garriſons, Iſlands, or Places beyond the Seas, which 
« then were, or at any Time hereafter ſhall be within or without the Do- 

« minions of his Majeſty, his Heirs or Sueceſſors, and that every ſuch Im- 

« priſonment is by the ſaid Statute enacted and adjudged to be illegal; 

« and that every Subject ſo impriſoned ſhall have an Action of falſe Im- 

« priſonment, Sc. and recover treble Coſts, and no leſs Damages than 

« five Hundred Pounds againſt the Perſon making ſuch Warrant, who ſhall 

« incur a Præmunire. | 

And as Priſoners ought to be committed at firſt to the proper Priſon ſo 
ought they not to be removed from thence, except in ſome Special Caſes. _ 

To which Purpoſe, by the 31 Car. 2. cap. 2. par. 9. it is enacted, 

That if any Subject of this Realm ſhall be committed to any Priſon, 

« or in Cuſtody of any Officer or Officers whatſoever, for any criminal or 

« ſuppoſed criminal Matter, that the ſaid Perſon ſhall not be removed from 
the ſaid Priſon and Cuſtody into the Cuſtody of any other Officer or 
W Officers, unleſs it be by Habeas Corpus, or ſome other legal Writ; or 

« where the Priſoner is delivered to the Canſtable or other inferior Officer, 

to carry ſuch Priſoner to ſome common Gaol ; or where any Perſon is 

ſent by Order of any Judge of Aſſiſe, or Juſtice of the Peace, to any 
common Work-houſe, or Houſe of Correction; or where the Priſoner is 
removed from one Priſon or Place to another within the ſame County, in 

order to a Trial or Difcharge by due Courſe of Law; or in Caſe of . 
mn inha. WF ſudden Fire (a) or Infection, or other Neceſſity ; upon Pain, that he, who (a) N the 
ch have WF makes out, ſigns, or counterſigns, or obeys or executes ſuch Warrant, 19 Car. 2. 
F Aflile, BF hall forfeit to the Party grieved one Hundred Pounds for the firſt Of- © 4. . 2. 


cing the fence, two Hundred Pounds for the ſecond, c.“ pri og 

i : ; | tices of the 
Fe D* | : Peace to remove Priſoners in cafe of Iuſection 
the 


[Felons ſhall be kept apart from Priſoners for Debt 22 U 23 Cay. 2- cap- 


ents of 
in, that o %%. 13. ſee infra 631.——Felons ſhall be impriſoned in the common 
heir Ap- aol, 11 & 12 W. 3. cap. 19. fed. 3 Vagrants and other Offenders 


hay be committed to Gaol, or the Houfe of Correction. 6 Geo. 1. cap. 


19. ſef. 2.] 


N — 
— a 5 — — — * * — — — — A 


nitted; r (D) Of the Duty and Power of Gaolers and Beepers <6 £56 : 
whert : of Priſons : And herein, | | "REES: 


1. What Acts they may lawfully do, and for what Abuſes puniſhable. 


A' Gavler is conſidered as an Officer relating to the Adminiſtration of 4 Rol. Abr. 
Juſtice, and is ſo far under the Protection of the Law, that if a Per- 36. 

* threatens him for keeping a Priſoner in ſafe Cuſtody, he may be in- 

ied and fined and impriſoned for it. | 

If a Criminal endeavouring to break the Gaol aſſault his Gaoler, he may — 23. 

la fally killed by him in the Affray. 5 | = wk.P.C. 

But if a Priſoner gets out of Gaol, and the Gaoler in Purſuit of him kills pitz. Coror. 

i, he is guilty of an Eſcape though he never loſt Sight of him, and could 328, 346. 


not 


.GAOL' an» GAOLER.” 


Setaundf. not otherwife take him; not only becauſe the King loſes the Benefit he 
P. C. 33- might have had from the Attainder of the Priſoner by the Forfeiture of ty 
N Goods, Ec. but alſo becauſe the publick Juſtice is not fo well fatixied by 
© * killing him in ſuch an extrajudicial Manner. OL to gha 
9 Co. 50. Beſides the Duties injoined (2) Gaolers by Acts of Parliament, and the 
Raym. 216. Abuſes for which by Statute they are puniſhable, the Common Law ſubjegs 
8282 them to Fine and Impriſonment, as alſo to the Forfeitme of their Offices, 
Re who for groſ@and palpable Abuſes in the Execution of their Offices, fuch asf 
takes upon fering Priſoners to eſcape, barbarouſſy mifuſing them, S. 
wit 1 | | 
out any legal Authority to keep Priſoners, as alſo Feme Coverts and Infants, are anfwerable for 
their Miſcarriageb. 2 Inſt. 381. 8 Co. 44. ä | | 


By the 14 E. 3. cap. 10. © If any Keeper of a Priſon, or Under-Keeper, 


“by too great Durefs of Imprifonment, and by Pain, make any Priſoner 
that he hath in his Ward to become an Appellor againſt his Will, he is 
| « guilty of Felony.” {oe He” 
Staundf. In the Conſtruction of this Statute it is faid to be no way material, whe. 
P. O. 36. ther the Approvement be true or falſe, or whether the Appellee be acquit- 
ie. ted or condemned; but at Law this Offence was eſteemed a Miſpriſton only, 

unleſs the Appellee were hanged by Reaſon of the Appeal. 
2 Hawk. Alſo 8 are puniſhable by (5) Attachment, as all other Officers are 
P. C. 151, by the Courts to which they more immediately belong, for any groſs Mi. 
FA: wa s behaviour in their Offices, or Contempts of the Rules of ſuch Courts, aud 
in., puniſhable by any other Courts for difobeying Writs of Habeas Corpur 

(5) But a awarded by ſuch Courts, and not bringing up the Priſoner at the Day pre- 
3 fixed by ſuch Writs. Yi 1 1 

puniſh- | 
able by Attachment for the bare Eſcape of a Perſon in his Civil ' Proceſs, but the 
n y by Action N | ERIE) 125 


By the 4 E. 3. cap. 10. reciting, that whereas in Times paſt, Sheriffs 
and Gaolers of Gaols would not receive Thieves, Perſons appealed, 
indicted or found with the Manner, taken and attached by the Confts- 

bles and Townſhips, without taking great Fines and Ranſoms of them 
for their Receipt, whereby the faid Conſtables and "Townſhips have been 
unwilling to * Thieves and Felons becauſe of ſuch extreme Charęei, 
and the Thieves and the Felons the more encouraged to offend, it is 
enacted, That the Sheriffs and Gaolers ſhall receive, and ſafely keep 
« in Priſon from henceforth, ſuch Thieves and Felons, by the Delivery 
of the Conftables and Townſhips, withqut (c) taking any Thing for 


*Page631 © * the Receipt ; and the Juſtices aſſigned to deliver the Gaol ſhall lane 


(e) By 23 Power to hear their Complaints, that will complain againſt the Sheri 
H. 8. c. 10. and Gaolers in ſuch Caſe, and moreover to puniſh the Sheriffs and Gaol 
a Gaoler « erg, if they be found Guilty.” 

upon a | | ; 

Commitment, may take 49. 


By the 3 H. 7. cap. 3. it is enacted, © That every Sheriff, Bailiff of 

« Franchiſe, and every other Perſon having Authority or Power of keeping 

+ 4 of Gaol, or of Priſoners for Felony, do certify the Names of every ſoch 
« Priſoner in their keeping, and of every Priſoner to them committed for 
« any ſuch Cauſe, at the next general Gaol-Delivery, in every County or 
« Franchiſe where any ſuch Gaol or Gaols have been, or hereafter ſhall be, 
there to be kalendered before the Juſtices of the Deliverance of the ſame 
« Gaol, whereby they may, as well for the King, as for the Party, pro- 
<<. ceed to make Deliverance of ſach Priſoners according to Law; upon 
« Pain to forfeit to the King for every Default there recorded one hundred 


| * Skillings. | 65 


— — _ oo =. - _ a_ _«. an 2 


By the 22 C23 Car. 2. cap. 20. par. 12. it is enacted, . That the But for the | 
« ſeveral Rates of Fees, and che eee ebe of Priſon be ſi more eſſer- 
« and confirmed by the Lord Chief Juſtices, and Lord Chief Baron, or "a> 
« any two of them for the Time being; and the Juſlioes of the Peace in IE 
« London, Middleſex and Surrey; and by the Judges for the ſeveral Cir- Gaokns, _ 
« cuits, and Juſtices of the Peace, for the Time being, in their ſeveral Pre- vide 2 Ges. 
4 cincts, and fairly written, and hung vp in a Table in every Gaol and Pri. 2. 6. 22- 
ſon, and likewiſe be regiſtered by each and every Clerk of the Peace 3 . & 
« within his or their particular Juriſdiction; and after fach Eſtabliſhment, e Sy 
no other or greater Fce os Fees, than ſhall be ſo eſtabliſhed, ſhall be c. 24. 
« demanded: 0rd ono {26d ot 7 5 | 21 Ges. 2. 
And by the ſaĩd Statute por. 13. it is enated, * That it ſhall not be law- 3 in 
« ful hereafter for any Sheriff, Gaoler or Keeper of any Gaol or Priſon to © 
« put, keep or lodge Priſoners for Debt and Felons together in one Room 
« or Chamber, but that they ſhall be put, kept and lodged ſeparate and 
apart one from another in diſtin Rooms; upon Pain that he, ſhe or 
they, which ſhall offend againſt this Act, or the true Intent and Meaning 
„thereof, or any Part thereof, ſhall forfeit and loſe his or her Office, Place 
Hor Employment, and ſhall forfeit treble Damages to the Party grieved, 
« to be recovered by virtue of this Act. e 
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2. For what Offences they ſhall forfeit their Offices. 
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It ſeems clearly agreed, that a Gaoler by ſuffering voluntary Eſcapes, by Co. Lag 
abuſing his Priſoners, by extorting unreaſonable Fees from them, or by de- 9 Co. g. 
taining them in Gaol after they have been legally diſcharged and paid their 3 Mod.1g3. - 
juſt Fees, forfeits his Office; for that in the Grant of every Office, it is ; 
implied that the Grantee execute it faithfully and diligentix. 

As where the King granted to the Abbot of St. Albans to have a Gaol, 2 Init. 43. 
and to have a Gaol-Delivery, and divers Perſons were committed to that ; 
Gaol for Felony ; and becauſe the Abbot would not be at the Coſt to make 
Deliverance, he detained them in Priſon long Time without making lawful 
Deliverance; and it was refolved, that the Abbot had for that Cauſe forfeited 
his Franchiſe, and that the ſame might be ſeiſed into the King's Hang. 

So the Lady Broughton, Keeper of the Gatehouſe Priſon in Weſtminſter, Raym. 216. 
was informed againſt, and upon Not guilty pleaded, ſhe was found 2 Lev. 71. 
Guilty; and her Crime was Extortion of Fees, and hard Uſage of the Lad 
Priſoners in a moſt barbarous Manner ; and after ſhe had by her Counſel . 
moved in Arreſt of Judgment and could not prevail, ſhe had Judgment 
given againſt her, viz. ſhe was fined one hundred Marks, removed 
from her Office, and the Cuftody of the Priſon was at preſent delivered 
to the Sheriff of Middleſex, till the Dean and Chapter ſhould farther order »pageg,, 
the ſame, ſalvo jure cujuſlibet. | | 3 

And by the 8 % 9 W. 3. cap. 27. it is enacted, That if any Marſhal 
* or Warden, or their reſpective Deputy or Depuries, or any Keeper of any 
* other Priſon within this Kingdom, ſhall take any Sum of Money, Re- 
ward or Gratuity whatſoever, or Security for the ſame, to procure, aſſiſt, 

_ * connive at, or permit any Eſcape, and ſhall be thereof lawfully con- 

* rited, the ſaid Marſhal or Warden, or their rere. Deputy or De- 

5 pry or ſuch other Keeper of any Priſons as aforeſaid, ſhall for every 

© ſuch Offence forfeit the Sum of 500. and his ſaid Office, and be for 

ever after incapable of executing any ſuch Office.” a | 
It hath been reſolved, that a Forfeiture by a Gaoler who hath but a poph. 119. 
ticular Intereſt, as of him who hath Cultody of a Gaol for Life or Lev. 71. 
ears, does not affect him in Remainder or Reverſion who hath the In- Rayn:. 216. 

e | £ heritance, 5 Lv, 288, 
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© heritance, but that upon ſuch Forfeiture his Title ſhall accrue, and not gy 


Bot dy the 8 & 9 V. 3. cap. 27. it is enafted, „ That the Offices o 
* Marſhal of the King's Bench Priſon, and Warden of the Fleet, ſhall be 


executed by the ſeveral Perſons to whom the Inheritance of the Priſons, 


Friſon-houſes, Lands, Tenements, and other Hereditaments of the faig 
4 Prifons'of King's B:nch and Fleet, or either of them, ſhall then belong or 
_ © appertain reſpectively, in his or their reſpective proper Perſon or Perſons, 


A or by bis or their ſufficient Deputy or Deputies, for which Deputy or 


1 


Deputies, and for all Forfeitures, Eſcapes, and other Miſdemeanor, in 
* their reſpective Offices, by ſuch Deputy or Deputies permitted, ſuffered 
« or committed, the ſaid Perſon or Perſons, in whom the aforeſaid Inhe. 
ritances reſpeRively are, or ſhall then be, ſhall be anſwerable ; and the 
Profits and aforeſaid Inheritances of the ſaid ſeveral Offices ſhall be ſe. 
© queſtered, ſeiſed or extended to make Satisfaction for ſuch Forfeiture, 
*« Eſcapes or Miſdemeanors reſpectively, as if permitted, ſuffered or com- 
« mitted by the Perſon or Perſpus themſelves, or either of them, in whom 
the reſpective Inheritances of the ſaid Priſons ſhall then be.“ 


- 


* l xx 1 War » 7 8 S * 


(E) At whole Charge ya og are to be carried to 
e | _ Gao, | ; | 


«© of the Money which ſhall be made thereof, to be delivered to the Part) 
to whom the ſaid Goods ſhall belong. | 8 
And it is further enacted, . That if the ſaid Perſons fhall not have or 
be known to have any Goods or Chattels, which may be ſold for the 
« Purpoſe aforeſaid, within the County or Liberty, an indifferent Aﬀet- 
« ment ſhall be made by the Conſtables and Churchwardens, and two ot 
three other the honeſt Inhabitants of the Pariſh or Tithing where ſuch 
« Offenders ſhall be taken or apprehended 3 the ſaid Taxation being a 
« lowed under the Hand of one or more Juſtice or Juſtices of the _ 


' GAOT 4 GAOLER. 
4 if there be ſuch Conſtables or Churchwurdens there inhabiting, and in 
Default of them, by four of the principal Inhabitants of the ſaid Pariſh, 
« Townſhip or Tithing where ſuch Offenders ſhall be taken or. apprehend- 
« ed ; and if any ſo aſſeſſed ſhall reſuſe to pay their ſaid Taxation, then 


« the Juſtice or Juſtices of the Peace by whom the ſaid Offenders ſhall be 
« committed to Priſon, or any Juſtice o 


Peace near adjoining, ſhall and 
« may give Warrant, as aforeſaid, to the Conſtable, Tithingman, or other 
Officer, there to diſtrain the Goods of kay ſo aſſeſſed which ſhall refuſe 
« to pay the ſame, and to ſell the ſame, and that ſuch Perſon or Perſons fo 
« authoriſed ſhall have full Power ſo to diſtrain, and by Appraiſement 
« of four ſubſtantial Inhabitants of the ſaid Place, to fell a ſufficient Quan- 
« tity of the Goods and Chattels of the ſaid Perſon ſo refuſing, for the 
« Levying of the ſaid Taxation; and if any Overplus of the Money come 
« by dle Sale thereof, the ſame to be delivered to the Owner.“ | 


Fakes "Is 3 


— 


(F) | Pow maintained in Pꝛilon. 


Y («) ſome Opinions, a Gaoler is compellable to find his Priſoner Suſ- (a) As 9 
tenance ; but as this is denied by (5) others, and as there are ſeveral Co. 5. ſo 
Statutes which provide for the Maintenance of Priſoners, without Suppo- , ere 
ſing the Gaoler auy Way obliged to it, it ſeems this Opinion is not main- 4 my 
| | . Lord Cote 


tainable, 


AQion of Debt by a Gaoler againſt the Priſoner for his Vifuals, the Defendant ſhall not wage 
Law; for he cannot refuſe the Priſoner, and ought not to ſuffer him to die for Default of Suſte- 
nance ; otherwiſe it is for tabling a Man at Large. (5) As Plow. 68.a. 2 Rol. Abr. 32. 


by the 14 Zin. rap. 5. it is enacted, + That it (hall and may be Miel 


« for the Juſtices of Peace of every Shire within this Realm, at their Ge- 
« neral Quarter · Seſſions of the Peace to be holden within the (ame Shires, 
« or the moſt Part of the ſaid Juſtices, being then preſent, to rate and 
tax every Pariſh within the ſaid Shires, at ſuch reaſonable Sums of Mo- 
« ney, for and towards the Relief. of Priſoners, as they ſhall think conve- 
« nient, by their Diſcretions, ſo that the ſaid Taxation and Rate doth not 
exceed above 64. or 8d. by the Week, out of every Pariſh, and that 


the Charchwardens of every Pariſh within this Realm, for the Time 


being, ſhall every Sunday levy the ſame, and once every Quarter of a 
% Year pay the High Conſtables or Head Officers of every Town, Pariſa, 
Hundred, Riding or Wapentake within this Realm, all ſuch Sums of 


« * Money as their Pariſh ſhall be rated and taxed, for and towards the *Pa 


Relief of the {aid Priſoners within their ſaid ſeveral Pariſhes, and that the 
* ſaid High Cenſtables and Head Officers, and every of them, ſhall pay all 
« ſuch Sums of Money ſo to them paid by the ſaid Churchwardens, at every 
General Quarter-Sefſions, to be holden within the ſaid: ſeveral Shires, to 
«* ſuch ſufficient Perſons dwelling nigh the ſaid Gaols, as ſhall be appointed 
© by the ſaid Juſtices in their ſaid open Quarter · Seſſions, to be there ready to 
receive the ſaid Money ſo collected as 1s aforeſaid; and that the Collectors 
for the ſaid Priſoners ſhall weekly diſtribute and pay all ſuch Sums of 
Money as they and every of them ſhall receive for the Relief of the ſaid 


« Priſoners as aforeſaid 3 upon Pain, as well the ſaid Churchwardens of every 


© Pariſh, Conſtables and Head Officers of eve 


Hundred or Wapentake, 
* alſo the ſaid Collectors . for the 


ion and Contribution 


* of the ſaid Priſoners ſo 
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« Heirs and Succeſſors, and the other Moicty to the Relief of the P * 
Provided, That the Juſtices of Peace within any County of thj 
Realm or Wales ſhall not intromit or enter into any City, Borough, 
Place or Town Corporate, for the Execution of any Branch, Articles or 
Sentence of this AR, for or concerning any Offence, Matter or Cauſe 
growing or ariſing within the Precin&s, Liberties or Juriſdictions of ſuch 
City, Borough, Place, or Town Corporate, but that it may and ſhall be 
©. lawful, to the Juſtice and Jullices of the Peace, Mayor, Bailiffs, and other 
« Head Officers of thole Cities, Boroughs, Places and "Towns Corporate, 
« where there be Juſtice or Juſtices, to proceed to the Execution of this 
„ Act within the Precin& and Compaſs of their Liberties, in ſuch Man. 
* ner and Form as the Juſtices of Peace in any County may or ought to 


* do within the ſame County by Virtue of this Act; any Matter or Thing: 


jn this Act expreſſed to the contrary thereof notwithſtanding. * 
« And by the 19 Car. 2. cap. 4. it is enacted, That the Juſtices of 
* Peace of the reſpective Counties, at any their General Seſſions, or the 
* major Part of them then there acembled, if they ſhall find it needful ſo 
* to do, may provide a Stock of ſuch Materials as they find convenient 
« for the ſetting poor Priſoners on Work, in ſuch Manner and by ſuch 
Ways, as other County Charges by the Laws and Statutes of the Realm 
« are and may be levied and raiſed, and to pay and provide fit Perſons to 
* gverſee and fect ſuch Priſoners on Work, and make ſuch Orders for Ac- 
* counts of and concerning the Premiſſes, as ſhall by them be thought 
| „ needful, and for Puniſhment of Negle&s and other Abuſes, and for be- 
"4 * flowing the Profit ariſing by the Labour of the Priſoners ſo ſet on Work 
for their Relief, which ſhall be duly obſerved, and may alter, revoke or 
* amend ſuch their Orders from Time to Time; provided that no Parif 
* be rated above 64. by the Week towards the Premiſſes, having Reſpect 
* to the reſpeQive Values of the ſeveral Pariſhes  — 
"The like By the 22 U 23 Car. 2 20. par. 10. it is enacted, That every 
Chuſe in Under -Sheriff, Gaoler, Keeper of Priſon or Gaol, and every Perſon or 
2 Geo. 2. e. & Perſons whatſoever, to whoſe Cuſtody any Perſon or Perſons ſhall be 
bet and « qelivered or committed by virtue of any Writ or Proceſs, or any Pre. 
25 89 5 „ tence whatſoever, ſhall permit and ſuffer the ſaid Perſon or Perſons at 
« his and their Will and Pleaſure to ſend for and have any Beer, Ale, 
« Victuals, and other neceſſary Food, where and from whence they pleaſe, 
and alſo to have and uſe ſuch Bedding, Linen, and other Things, as the 
« ſaid Perſon or Perſons ſhall think fit, without any Purloining, Detaining 
| or Paying for the ſame, or any Part thereof. | US 
Page zs By the 2 Geo. 2. cap. 22. it is enaQed, © That the Lords Chief Juſti 
Like Clauſe “ ces, Lord Chief Baron, Judges of Aſſiſe, and Juſtices of the Peace, in 
in 22 & 23 46 their reſpective Juriſdictions, and all Commiſſioners for charitable Uſes, 
- Car, 2. e. 1 do their beſt Endeavours and Diligence to examine and diſcover the ſe- 
20. p: 12- « veral Gifts, Legacies and Bequeſt beſtowed and given forthe Benefit 
- nets p. and Advantage of the poor Priſoners in the ſaid ſeveral Gaols and Pri- 
9. „ ſons, and to ſend for any Deeds, Wills, Writings, and Books of Account 
, whatſoever, and any Perſon or Perſons concerned therein, and to exa- 
mine them upon Oath to make true Diſcovery thereof, (which they hate 
full Power and Authority to do), and to order and ſettle the Payment, 
« Recovery and Receipt of the ſame, when ſo diſcovered and aſcertained, 
in ſuch eaſy and expeditious Manner and Way, that the Priſoners for 
the future may not be defrauded, but receive the full Benefit thereof 
, according to the true Intent of the Donors, and that Liſts or Tables of 
ſuch Gifts, Legacies and Bequeſts, for the Benefit of the Priſoners in 
every Gaol or Priſon reſpectively, fairly written, ſhall be likewiſe hung 
up in ſuch Gaols and Priſons reſpeQivoly, in ſome open Room or _ 


n 


aining 


Juſti 
Ee, in 
Uſes, 
ie ſe- 
zenefit 
4 Pri- 
*count 


out Fee, aud ſhall be regiſtered by the Clerks of the Peace of the reſpec- 


AOL any GAOLER. 
& to which the Priſoners may have Reſort, as Occaſion ſhall require, wich- 


tive Counties and Places in Manner aforeſaid.” = ; 
[The Money for the King's Bench and Marfbalſea Priſoners to be paid by 

the Treaſurers of the Counties, aud inforced by Rule of the King's Bench, 

11 Gro. 2. cab. 20. 12 Geo. 2. cap. 19. ſe. 23.—— Regulation of Pri- 

ſons and Impriſonment in Scotland, 20 Geo. 2. c. 43. / 8.] | 


5 
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(c) Df the Offeuce of Breaking Gael. 


HE Offence of Breaking a Gaol or Priſon by the Common Law was 3 laſt. x 
T: no leſs than Felony ; and this, whether the Party were committed in Staundf, 
Criminal or Civil Caſe, or whether he were actually in the Walls of a P. C. 31. 
Priſon, or only in the Stocks, or ia the Cuſtody of any Perſon who had Oro. Car. 
lawfully arreſted him, or whether he were in the King's Priſon, or one be- 210, _ 
lnging to a Lord of Franchiſe. . | 

But now by the 1 E. 2. fl. 2. the Severity of the Law is relaxed, and the 2 tag. 389 
Breaking of Priſon is (2) only Felony, as herein declared, de Priſonariis (a) But Of- 


frangentibus Priſonam Dominus Rex wult & Præcipit, quod nullus de cetero, fences of 


qui priſonam fr egerit, ſubeat vitæ vel membrorum damnum -aftione Pri. chis Kind, 


ae tantum, viſi cauſa ro qua captus & impriſonatus fri Wen re. Which are 

— Ade illa * Legem & conſuetudinem terre faiſſet 3 licet bg 

lmporibus præteritis aliter fiers cumſuevit. | | : 1 4 ire 
puni 


able as High Miſpriſions by Fine and Impriſonment. Hale's P. C. 116. 2 Hawk. P. C. 138. 
[a the ConſtruQion of this Statute the following Opinions have been 


1. That any Place whatſoever, wherein a Perſon under a lawful Arreſt 2 Inſt. 389. 

for a ſuppoſed capital Offence is reſtrained from his Liberty, whether in Dyer 99. 
the Stocks or Street, or in the common Gaol, or the Houſe of a Conſtable P!- 60. 
L e or the Priſon of the Ordinary, is a Priſon within the hy 57 | 
tatute. | ” 210 RT 


Alſoif an innocent Perſon he committed by a lawful Mittimus on ſuch a 
Suſpicion of Felony, actually done by ſome other, as will juſtify his Im- 
priſoument, though he be neither indicted nor appealed, he is within the 
* Statute if he break the Priſon, for that he was legally in Cuſtody, and *Page636 
ought to have ſubmitted to it till he had been diſcharged by due Courſe of He's PC. 


W. : 109. 
5 | = 2 Inſt. $90. 


Dyer 99. pl. 60. Cromp. 38. a, 


But if no Feloay at all were done, and the Party be neither indicted or Hale'sP.C, 
pppealed, no Mittimus for ſuch a ſuppoſed Crime will make him guilty 779, 

thin the Statute by breaking the Prifon, for that his Impriſonment was 2 2 
wjuſifable. — ©. 8 
Allo if a Felony were done, yet if there were no juſt Cauſe of Suſpicion 2 luſt. gr. 
cr to arreſt or commit the Party, and the Mittimus be not in ſuch Form E. P. C. 109. 


u che _ nn his Breaking of the Priſon cannot be Felony, — 15 72 


Fg _ n 
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2 Hawk. P. the Lawfulneſs of the Impriſonment, in ſuch Caſe,” depends - wholly in f 
C. 124-5. Mittimus; which if it be not according to Law, the [mpriſ ” 
have nothing to ſupport it. e ee 
2 Inſt. 589, 3. That there muſt be an actual Breaking, for the Words Felonice f; 
390. Priſonam, which are neceſſary in every Indictment for this Offence, nn 


6 oh P. C. pe ſatisſied without ſome actual Force or Violence; and therefore if th 


108 . . 3 

Staundf. Priſoner, without the Uſe of any violent Means, go out of the pn B 
| y C. 31. Doors, which he finds open by the Negligence or Conſent of the Hrs [oftr 
| or if he eſcape through a Breach made by others without his Privity, b. Keep 
| is guilty of a Miſdemeanor only, and not of Felony. g. for 1 
Plow. 136. Nor will the Breaking of Priſon, which is neceſſitated by an inevitahl, bay, 
- 4 laft. 590. Accident, happening without any Default of the Priſoner, as where th ©© 
Hales F. C. Priſon is fired by Lightning, or otherwiſe, without his Privity, and b E, 
7 vane” breaks out to ſave his Life, come within the Statute. _ 4 Mi 
Keile. 8 ). a. Nor is it Felony to break a Priſon unleſs the Priſoner eſcape. I 
Hale's P. C. 4. That if the Impriſonment be for an Offence made capital by a ſubſe '* be 
108. quent Statute, the Breach of Priſon is as much within the A of 1 E. 2 of 50 
2 Laſt. 591. fl. 2. as if the Offence had always been Felony ; but if the Offence for which "7 
1 a Man is committed, were but a Treſpaſs at the Time when he breaks tl 3 / 

| | Priſon, and afterwards become Felony by Matter ſubſequent, as where on 

committed for having dangerouſly wounded a Man, who afterwards dies 

breaks the Priſon, before he dies, the Fiction of Law, which to many Pur 

poſes makes the Offence a Felony ab initio, ſhall not be carried ſo far as ti 


11 


make the Priſon- breach alſo a Felony, when at the Time when it was com 

= mitted was but a Miſdemeanor. , e 85 

But for this Alſo it ſeems the better Opinion, That if the Offence, for which thi 
2 Pafty was committed, be in ruth but a Treſpaſs, the calling it Felony i 


_ f. C. the Mittimus, will not make the Breaking of the Priſon amount to Felony 
207% and that on the other Side, if the Offence were in Truth a Capital one, th 
| calling it a Treſpaſs in the i #timus will not bring it within the Statute 
for the Cauſe of the Impriſonment is what the Statute regards, and that i 
the Offence, which can neither be leſſened nor increaſed by a Miſtake in th 
+ But vide Dfittimus + e ee RE . (A) 
the Opinions differ, and he leaves it in doubt. K 
2 Hawk. 5. That the Breach of Priſon by a Perſon attainted is within the Statute ( ) 
P. C. 127. though his Crime doth not now require any Judgment, becauſe it hat 
[ET been given already, whereby he is out of the ſtricqt Letter of the Statute | 
but {ar {till within the ing of the Words. Dk 


2 Hawk. 6. That the Offence of breaking Priſon is but Felony, ' whatſoever the 
P. C. 127. Crime were for which the Party was committed, unleſs his Intent were tt 
_ favour the Eſcape of others alſo who were committed for Treaſon, for ti 

| will make him a Principal in the Treaſon. | To : 
2 Hawk. 1 That he that breaks Priſon may be proceeded againſt for ſuch Crim 
P.C-147-5: beſore he be convicted of the Crime for which he is committed, becauſe th 
Breach of Priſon is a diftin& independent Offence ; but the Sheriffs Rc 
turn of a Breach in Priſon is not a ſufficieut Ground to arraign a 
8 without an Indictment. | 
page 637 8. That it is not ſufficient to indi a Man generally for having feloa 
Hale's P. C. ouſly broken Priſon ; but the Caſe muſt be ſet forth ſpecially, that it un 

tog. appear that he was lawfully in Priſon, and for a capital Offence. | 

2 Inft. 591. [By the fat. 16 Geo. 2. c. 31. Aſſiſting Prifoners to eſcape from 1 
Gaal, although no Eſcape be actually made, in cafe ſuch Priſoners tht 
were attainted or convicted of Treaſon or any Felony, except petty Larcenſ 
or lawfully committed to, or detained in Gaol how Trenton, or any Felt 
except petty Larceny, expreſſed in the Warrant of Commitment, or De 
_ - Giner, is made Felony, and the Perſons afliſting, &c. are to be travho" 


— 


tte Chriſtian Religion was firſt propagated. 


bn with the aus. N. du which was Alban and exempt from the Feudal Service, Somner 


GAOL ins! G'AOLER; 


1 for g wad in ct uid Arge then rege 
committed'to, or detained in any Gaol, for Petty Laretny, or other Din 8 


being "Treaſon or ' Felony, "expreſſed in the Warrant of Comalitmenty. - + 
3 or eg was in Gaol upon Proceſe for any Debt, Damages, =. e 
mounting to 1007. the Perſons aſſiſting, c. are adjudged guilty: of a © 
Miſdemeanor, for which they ſball be liable to Fine and Impriſonẽment. 

By ſe. 2. of the fame Statute, any Perſon conveying any Diſguiſe, 
Inſtrument, or Arms, to help an Eſcape without the Knowledge of the 
Keeper, if the Priſoner be attainted of Treaſon or Felony, or committed 
for Treaſon or Felony; being thereof convicted, is deemed guilty of Fe- 
bay, and ſhall be tranſported for ſeven Vears. -Diſguiſe, Iaſtrument, 
Ee. given to any one detained for any leſs Crime, or for Debt, Damages, 
be. amounting to 1004. the Offender being convicted, adjudged guilty of 
; Miſdemeanor for which he ſhall be fined and impriſonedl. 
The Profits of the Office of the Marſhal and the Warden of the Ziket, 
to be ſequeſtered to ſatisfy Eſcapes. 8 & 9 W. 3. cap. 2. A Penalty 5 
of 5o0l. on the Marſhal, Oc. for a wilful Eſcape. Id. ſed. . pe. 
ulty of 5001. on a Gaoler ſuffering Bankrupts to eſcape. 5 Geo. 2. c 
30, ed. 18, 365. e eee ih wor bas 
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(4) Hf the Original, Conrinuance and ſeveral properties 


of this Cuſtom. 637. 


(3) The partu.alav Caſes which have | been adjudged | 


relating to this Cuſfom, 642. 
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(4) Of the Original, Continuance and ſeveral Properties 


ok this Cuſfom, 


0: the many Qpinione concerning the Original- of this Cuſtam tbg Thi. re- 


nure 1s 


moſt probable ſeems to be, that it was firſt introduced by the Re reckoned 
and therefore propagated more extenſively in Kent, becauſe there hy che veſt 
to be the 


How thi Property came to efcape, and to remain intire down to the eld Jan. 


of Kent the Anceſtors, is not agreed among the ſe> 129. _ 
% 1” 19 e e e © 8 


* _- 
* 


G AV E L. XK I N D. 


krete eiſe reſolved to oppoſe his March;; other reject that Stary ad Month 
03% 177, Fable, and think the Kentiſbmen ſubmitted, aud that the Cuſlom came vid 
0% Biſhop: of Bayrux, from NMormandys which hath leſs Probability, cm. 
ſideriag the many | Exemptions: of the HKentiſ Lands from feudal Slaverig, 
Probably; notwithſtanding the Rejecting this Story as to the Oppoſtic 
of che Conqueror with Arms, it might thus far be true, that they cane 
with their Boughs to ſubmit themſelves to him on his ſirſt Entry, and mi zh 
Petition for the Eſtabliſhment, of their Rights and Cuſtoms; and the Con. 
queror, who was a very Politic Prince, might, to gain Reputation with bi 
new People, ſhew this Inſtance of his Clemency; which ſeems the mare 
| probable, becauſe the Monks, the Hiſtorians of thoſe Times, drop the 
Story, and we all know they have not been at all favourable to his Cu 
3 racer 3 and the Romantic Part of the Story might be invented by Spot, to 

__  pggrandize his own Monaſtery. gg. 
page 633 Fhe Grit Quality of this Land was, that it was alienable, without any 
Their Licence, according to the true Nature of the Roman Patrimonial Propery, 
Grants and very different from the Feudal Servitude. „„ 


wiſe Patrimofiial, in Nature of the Contracts in the Roman Law, and without any Feudal Words & 
Reſervation of Tenure. Somner 88. | | | 1 N 


Lamb. 610, The next Property is, that theſe Lands are not forfeitable for Felony, 
611. t for Treaſon they are; for the F eudal Forfeitures only held in Landy 
- where there were Tenures, and not in the Allodial Property; and the Al 
lodial Property was only forfeitable, according to the Roman Civil Law, fo 
the Crimen Loſe Maje/tatis ; and therefore the Clergy, that were Judge 
with the Eajl, never allowed this Land to be forfeited but for the Crime 
of High "Treaſon ; but ſubſequent Statutes comprehend Gavelkind, be 
cauſe Fach Laws extend to the whole Land of the Kingdom, unleſs Gad. 
3 - Kind were Excepted ; but if a Man be outlawed, or abjure the Realm ſ 
Feelony, f he ſhall forfeit his Lands in Gavelkind, and his Wife her Dove 
Bro. Tit. in them; and though the StriQneſs/ in which the Cuſtom is to be taken 
Cuftom 54- becauſe derogatory from the Common Law, is uſually given ag.a Reaſo 
{way wag for this Conſtruction, yet the true Reaſon is, that Outlawry and Abjurug 
Kent 1 the Realm are Puniſhments introduced fince the Conqueſt, and conſequent! 
longing fince the Eſtabliſhment of Gavelkind in Kent, and therefore like other ne 

to Felons, Laws ſhall extend to that Cuſtom. 3 as Ne 


to revert to 5555 8 
the Heir after the Year and Day. 17 E. 2. ſt. 1. c. 16. If outlawed or abjured, the Cuſtom ds 
not prevail. Dyer 310. b. in Margin. : | Pg | 


> 


_ 624, the Guardianſhip to the next Relation in the Court of Juſtice with 
*3* _ whoſe Juriſdiction the Land was; but the Lord was bound on all Oc 
\-_____ caſions to call him to an Account, and if he did not ſee that the 


Lamb. 611, Where any Tenant died, his Heir within Age, might and did comni 


Counts were fair, the Lord himſelf was bound to anſwer it. This Pr 
nince the Chancellor hath taken from inferior Courts fince the Conquel 
only in Kent, where theſe Cuſtoms are continued; but the Cuſtom is n 

__ * uſed even in Kent to this Day, becauſe the Lords in giving Tutors doit 
their own Peril in the Account, and therefore every Man thinks it & 

. gerous to intermeddle. | 50 7 
Land. 624. The Infant at fifteen was reckoned at full Age to ſell for Money; 
© they N took from the Civil Law, which reckons fourtecn . 


— 9 
Ee 


7 ubertatis ; for they reckoned, that though the Infant had ended! 
Tears of Guardianſhip at fourteen, yet he might not have compleated | 


v8 
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us 0 count with his Guardian till the Age of fifteen, and that was eſteemed 
onkik obe the Age when he was compleatly out of Guardianſhip. © 
e with This Guardian apparel by the Lord is to have the ſame Allowance, 
d no other, with the Lamb, 


Guardian in Socage at Common Law, and is ſubje& 

the Account of the Heir for his Receipts, and to the Diſtreſs of the 

rd for the ſame Cauſe. 7 | C MY 

The Liberty of ſelling was allowed at the Age of fifteen for the Conve- Lamb. 625, 
ence and Neceſſity of Commerce, which in theſe ſmall divided Shares wag And. 193. 


e Con. olutely neceſſary ; yet it was allowed under ſuch Limitations and Re- 
vith his ions, that the Infant could not be wronged or impoſed upon; there- 
e more e an Infant that ſells muſt have a valuable Conſideration, becauſe other-" 
rop the WF it is a plain Sign that the Infant was defrauded. If a Woman ſold at 


x Age of fifteen cauſa Matrimonii prelocuti, this was a good Conveyance 3 
x Marriage was reckoned to be a good and ſufficient Conſideration, © 
t muſt paſs by Feoffment, and the Livery upon the Feoffment mult 


out any Wi made by the Infant in Perſon, becauſe an Infant cannot appoint an 

ro ttorney by the Common Law; and fince the expreſs Words of the 
perty, ; ' 22 ; * ' „ r 
: Cuſtom do not derogate from the Common Law in that Point, an equi- SPanes 

e Conſtruction ſhall not be admitted to make it derogate, for all Cuſ- OE 628 

Word ue are to be conſtrued ftriftly. | „FC ͤ ů 


8 | | | als the Cere- 
ny of Livery was ever annexed to thoſe Allodial Grants in the Saxon Times, or whether it came 
vith the Feudal Grants, ſeems doubtful; yet if the Lands did formerly paſs by a: Grant, when 
other Way of Conveyance was introduced, they always paſſed them by Feoffinent, as the moſt» 
nn Manner; for ſubſequent Laws having made that ſolemn Ceremony before the Men of the 
mtry abſolutely neceſſary to convey Land, the Ceremony paſt without DiſtinQion into the Being 


Law, fo this Cuitom, and ſo it hath always, I ſuppoſe, continued ever fince the Norman Times; but it 
e Judge been doubted, Whether a Leaſe and Releaſe will not be a goo. Sale, as amounting to a Feoſſ · 
he Cn 9 Co. 76, Rol. Abr. 568. Lamb, 625. fe gs 3. ao bn ; 1 
kind, be e | Le hep dre? 13 15 | 
fs Gand This Cuſtom, like all others that are derogatory from the Common Law, Rol. Abr. 
Nealm forfſto be conſtrued ſtrictly; becauſe as far as the particular Cuſtom hath 56S 
er Dove derogated from the Law, tis general Cuſtom of the whole Kingdom 
be taken t to prevail; and we are not to preſume that the particular Cuſtom 

Real farther than by notorious Facts may appear 3 therefore in this Caſe, if 
Miu Infant in Gavelkind be diſſeiſed, and releaſe to his Diſſeiſor, or releaſe. 
ſequent"? Diſcontinuee, it is not within the Cuſtom, and therefore void; fo if 


make a Feoffment with Warranty, the Warranty is not comprehended 

in the Cuſtom, and ſo void; for the Cuſtom reaches no farther than a+ 

ſeyance by a naked Feoffment. _ i 6 | | 
t mutt be Lands in Poſſeſſion, and not in Reverſion or Remainder ;| be- Bendl. 33. 
ple the true Value of a Reverſion or Remainder cannot be: known or com- E ug 6 
td, and therefore the greater Need of more than ordinary Diſcretion in b. 937: 
lu a Caſe, which is not found in Infants ; beſides, a Reverſion or Re- 

oder could not be immemorial ; and therefore the Cuſtom could not be 

reunto appendant, becauſe the immemorial Cuſtoms only were confirmed ”” 

4 the Conqueror ; ſo that ſinge the Norman Conquelt ſuch a Sale cannot "Ne 
This fe aged legal. i N 
> Conor muſt be Land coming by Deſcent, and not by Purchaſe, beeauſe the Bendl. 33. 
"HF": Purchaſe could not be a ſubje& Matter for the Cuſtom ; for the pl. 52. _ 
queror muſt, as is ſaid, be preſumed to confirm nothing but a Privilege Lamb. 627. 
| 7 8 therefore it muſt be governed by the general Laws of 

nzgom, . | 
Loney ; e Infant in Gavelkind ſhall have his Age, and all other Privileges of the Rol. Abe. 


ourtecn at at Common Law, becauſe though he hath the Poriegs of Alienation 24+ - 
d ended een, yet that doth not take from him any Privilege he had beſore at 
aplestel g ommon Lac. „„ I 5 | 


ito the Geld, or Allodial Rent, that was reſerved upon the Lands, the Limb. 67. 
might diſtrain, having the ſame Privilege for his Rent as when the 
N 1 | Tenant 


Lands, yet the Rent mill remained 19 be the Lord's ag it was before, 8 
therefore he had it for the ſame Remedy as all other Perſons had for Rea 


do anſwer his Rent, and this Award of the Court qught to be executed j 
| the Preſence of good Witneſſes; and the ſame ought to be reneyed f 


Lamb 62%. We come now to the Deſcent to all the Children, which runs tun 


* 


All the Lands in Kent, and it is probable, that all Bocklonds, in Exl 


9 * 9 
\ * 
IE hs 1 


ar 
5 n it in Madum Reneficii ;. for though the Lord parted with th 


Pa 


reſerved out of Feudal Lands; hut if the Land lay fallow, and dig g 
afford the Lord his Rent, the Lord after ſuch Ceſſing of his Tenant oyph 


* 


by Award of his three Weeks Court, to ſeek whether there were Dif 


three Courts, till the fourth Court, and in the fourth Court. it hal! 
awarded, that the Lord ſhall take the Tenements into his Hands u 
; Diſtreſs or Pledge for the Rents and Services, and ſhall detain. them fo Wh 
Year anda Pay without manuring them; within which Time, if the Tenn 
come and make Agreement with the Lord for his Arrears, he ſhall tak 
the Lands into his Hands again ; but if he come not, within that Space, 
Lord ought openly to declare all his Proceedingy to the County-Coyiſ: F 
which being done likewiſe at his own Court next fullowing, the Land f 
be finally awarded to him. A e 


: , . 


| were thus partible, though it further happened, that all the Lands in A= 
were all Allodial without Villain, and for the molt part without Coil 4 


| Page 640 * born there ; becauſe for the Father to be born is a Suppoſition that tl 


: 
4 — 


hold; fer it is a ſufficient Plea in eee 1 to ſay, that the Defendant 
Father was born in Kent, though not to ſay, that the Party himſelf » 


Defendant could by no means be a Villain, that being a Country tun ins 


free; it is probable that this happened, becauſe they made all their Su red, 


Allodial Proprietors, Kent being, by Reaſon of the Cinque Ports, a Tdi ich 
Country; and they were better pleaſed with the Rent, than if they the 
their Work in Specie ; and this Country being untouched by the Conque w 


there could be no Villains. ject 
$14. Jur. of As to the Deſcent, that was, it ſeems, introduced by the Notions oft no 
ns Clergy from the Roman Law, where all the Land was equally divided ame opp 


Co. Lit. ro. But there is a great Difference between the Deſcent of Gavelkind 


the Children and next Relations; ſo are the Laws of the Confefſor. 


- 


1am . 607. and the Words of Purchaſe of the ſame Land; for if a Remainder be om, 


Hob, 31. 


14 H. 8. 9. But as to Lands deſcending, the Cuſtom is the Law of the Pen! 


mited to the right Heir of: J. S. the Heir at Common Law ſhall take Wi Hei 
and not the Heirs in Gavelkind ; the Reaſon is, becaufe this RemandMWBut t. 
being newly created could not be reckoned to be within the old Cuſoſ r at 
for the Confirmation of the Conqueror was only to the old Privilege, Wh 
which the Land had been enjoyed, and not to make Expoſition o in { 
Grant afterwards ariſing. = | RO WL Os ompe 


26 H. 3. 4. cannot be altered but by Act of Parliament, for being the ancient ee fh 


Noy 15. 


Mod, 96, 


Law, and ftill continuing under the Normans, it cannot be altered but Ober 
the Legiſlature ; therefore if Lands eſcheat to the Crown, and be en not | 
in ſeveral Deſcents, and be after granted out by the King in Knight rant 
vice, yet they deſcend in Gavelkind, for the Law of the Place cannot Wi Lay 
controuled by the King's Charter. | s 0 


The Gabel or Rent iſſuing out of any Gavelkind Land ſhall enſue 


97, Rondal Nature of the Land; for the Conqueror confirming the Privileges chi Exec 
ver. Fenling. to the Land, doth confirm alfo the Privileges relating to the Tribute or Ne; t 


Bro. Lit. 


 Cuflem 8. 
cond, 
Lev. 87. 


- 


2 Danv, 


Abr. 549. pl. 5. 2 Rol. Abr. 780. pl. 6. Noy rs. Oro. Car. 411. Cro. Jac. 496. 8% 
208. 10 Mod. 417. T Mod. 160. 2 1 d. Raym, 1024, 1292, ' Will. Rep, 64,475. 5 
Rep. 63. Soc 2 Dany, Abr. 548. Hard, 325. Sid, 135. Rayan, £9, 76. Ley. 80. 


which is but che Profits of it. From hence, fince the Rent deſcends u May, 
ſame Manner the Land did, it follows that all Rents iſfuing out of | 7 
Lands ſhall deſcend in Gavelkind, nor is there any Difference, that c Cj 


H conceired; between a Renk: Service and à Rent-Charje is this Caſe 3 


id it has been adjudged accordingly; that a Rent-Charge, granted out of 


Ie, aw 


or Ren eclkind Land, ſhall deſcend according to the Riſes of Deſcent in that 
did dom, bceaofe it is Part öf the Profits of the Land, and ifſues out of the 
bd, and fo ſhall f. bmit to thoſe Rules which govern the Land out of - . 


t Dugan 
Dit | 


Cutedt 


For a Condition broken, the Heir at Law ſhall enter, becauſe the Con- Lamb 668, _ 


ewed (tion is a Thing of new Creation, and altogether collateral to the Land, Co. Lit. 17, 
; thallt ing not in any Manner like the Rent, which is Part of the Profits of the *% _ 
nds 44 ad itſelf ; but when the eldeſt Son hath entered for the Condition broken, 


e younger Children ſhall enjoy the Land with him; and the Reaſon is, 


e Tencaufe the eldeſt Son is in of the old Eſtate, which is ſtill under the Con- 

hall ta and Direction of the Cuſtoemn. „„ 7 | 

pace, tl Touching the Manner of Deſcent, it is firſt to Male Children, then to Lit. Sect. 

y- Co e Female, then to Collateral Relations; and the Deſcent had, after the 210. 

and ner of the Civit Law, Regard to the Slirpes; and therefore, if the Co. Lit. 
zl Son had Iſſue a Daughter, ſhe ſhould inherit her Father's Share with I 5ab. 608 

enen Ss x aint mis real | | 

| Engl As to Warranty, and its Manner of affecting Heirs in Gavelkind, the Hob. 31. 

s in (fn ſtands thus; if a Man enfeoffy another of Lands with Warranty, Co. Lit. 

ut Cop dies, leaving Iſſue feveral Sons, and Lands in Gavelkind to deſcend 376: a. b. 


eſendan them, the Warranty ſhall deſcend only on the eldeſt. Son, as Heir 
Common Faw; for Warranty being a, Covenant diflin® from and 
that ers! to Lands, it could not come under the Character and De- 
ry totalWaination of Privileges belonging to Lands which the Conqueror con- 
cir Slanfncd, and therefore muſt be governed by the Rules of Common Law, 
a TradigWich will carry it to the Heirs at Common Law; however, in this Caſe, 
che Feoffee is impleaded, he may vouch all the Heirs in Gavelkind, that Page 641 
onquen e have the full Benefit of his Warranty; and that their Lands being 

| jet to the Warranty, they may be called in to the Defence, that they 
jons of not lofe their Lands without being concerned m the Defence againſt 

| oppoſite Title; but in this Cafe the Feoffee may, if he pleaſes, vouch: 

the Heir at Common Law, as the Perſon on whom the Warranty de- 
ids; ſo that it is left to his Choice, either to vouch all the Heirs by the 
nder be om, that he may recover in Value from them all, or only vouch 
all take Heir at Common Law 1 5,55 
But the great Queſtion is, in cafe all the Heirs are vouched, and the Co. Lit. 
d Cue r at Common Law happens to have nothing at the Time of the 376. 
iber, fo that the Recovery in Value lies upon the younger Brothers, 
din ſuch Cafe ſhall deraign the Warranty Paramount, and recover the 
pmpence in Value. Some have been of Opinion, that as they are 
ed together, they ſhalt all vouch over, and that the Recompence in 
ve ſhall enure according to the Loſs. ee | 
red but Others have held, that it is againſt the Maxim in Law, that they who 
be enjo not Heirs to the Warranty ſhould join in Voucher, or take Benefit of a o} 
manty which did not deſcend to them; and therefore the Heir at Com- e 
cannot Wi: Law only on whom the Warranty deſcended, ſhalf deraign it, ang 
wer in Value; but this is denied to be Law on the other Side; for by Co. Lit. 


| enſue | Rule of Law, the Vouchee ſhall never ſue to have Execution in Value 376. b. 
yes rela Execution is ſued againſt him, arid therefore he cannot have Execution in | 
ite or Rr; they urge farther, it would be contrary to the Rules of Reaſon, and 

ends in lity, thy Heir at Common Law ſhould have all the Benefit, while 

ut of i pecial Heirs ſuſfain all the Loſs ; and to flrengthen this Opinion, my 


that c Cole adds, that the Reaſon given in the Books, why the Special 
mould not be youched only, is, becauſe if they only were vouched, 


1 : would loſe the Benekt of the Warranty Paramount; and W 


* II. a. Eſtate of Inheritance, whether he had Iſſue by her or not, which he is 


Cro. Eliz. Likewiſe the Wife, by the ſame Cuſtom, is to have, after the Deah Wine 


i 


„ V kk > 4% 
Heir at Common Law, ſhall be called upon with the Reſt, that they m 


all deraign the Warranty Paramount; but 2, 


Lamb. 608. The eldeſt Son is only rebutted by the Warranty; for a Warranty bei 
Co. Lit. 27. a Covenant diſtinct from Lands, the Confirmation of the Conqueror, whic 
Gro. Eliz. related only to Lands, and the Privileges belonging to Lands, could 0 
431. extend to it; ſo that in its Deſcent it muſt be directed by the Rules of fl 
L:on. 112. Common Lay, and ſo go to the eldeſt Son and bind him. | 

pl. 154. 


But © for in the laſt of theſe Books there is a Caſe to this Effect: A Formedon in Drſcende | 
brought by three Sons' of Lands in Gavelkind, and the Warranty of their Anceſtor was pleads 
againſt them in Bar; upon which they were at Iſſue, if Aﬀets by Deſcent; and it was found 
ſpecial Verdict, that the Father of the Demandants was ſeiſed in Fee of Lands in Gavelkind, a 
deviſed them to the Demandants, and to their Heirs, equally to be divided among them; and t 
Court was of Opinion, that they were in as Purchaſers by the Deviſe, and conſequently that f 
Lands were not Aﬀets; ſo that in this Caſe the Rebutter of all the Sons, and not of the Heir 
Law only, was admitted, _ | 1 i 
| 7 | 


Lamb. 615. By the Cuſtom of Gavelkind, a Huſband, ihe the Deceale'ef his Wik, 
Co, Lit. 30. is to have a Moiety of ſuch Gavelkind Land whereof his Wife had 3 


hold without committing Waſte, and the like, as in Tenancy by the C 
teſy, as long as he continues unmarried. 


121. her Huſband, a Moiety of his Inheritance in Gavelkind, to hold as long 
Lamb. 616. ſhe continues unmarried and chaſte, the Preſumption of her Chaſtity to ol 
Teen, 183. tinue till ſhe can be proved to have been delivered of a Child got during oe 
wan © | 5 1 
r being incontinent, or marrying, loſe their Dower. 17 E. 2. c. 16. Cowp. 481. 


Fg 


Savil. 1, A Woman cannot wave this Dower, and claim her Dower at Comm wil 
Leon. 83. Law; for where Gavelkind is the Lex loci, it muſt govern the Property Net 
+ the Place; and all Controverſies concerning Lands, where ſuch Law oor 

tains, muſt be determined with a ſtrit Regard to the Cuſtoms which ther 

annexed to ſuch Law; for if ſuch Law and its Cuſtoms are not made til; o 


page 642 Rules to decide the Differences by, that ariſe within the Precin& ul 

they obtain, they are not the Law there. ; | 
Lamb. 618, Lambert is of Opinion. that a legal Seiſin of Lands in Gavelkind in r 
619. Huſband will not intitle a Wife to Dower, as it will of an Inheritance 
Common Law, but that an adual Seiſin is required; and he found Mae! 
Opinion on the Words of the Kentiſh Cuſtom, which he hath placed in ti 
latter End of his Book; the Words are theſe, that a Woman ſhall 


endowed des tenements dont fon baron mori ſeiſe & wveſtu ; which Word , La 
in his Opinion, muſt mean an actual Seiſin; and conſequently, nce de 
toms derogatory from the Common Law muſt receive a ſevere Conſtructio i th 


a Wife will not be received to claim her Dower in Gavelkind without ſu e co 
$1n general Seiſin of the Huſband. 9 | „ 


a Wife ſhall Rh | : | 
be endowed where the Huſband had a Seiſin in Law. Co. Lit. 31. a, Therefore gu. asto 5 
velkind Land ? Y | 


Cro. Eliz, All Gavelkind Land is deviſeable, for the Allodial Property doth foll 
$56r, 562. the Rules of the Civil Law, which permits any Perſon to make bis 
IT the and to diſpoſe of his Eſtate; and this Notion the Clergy ſcem to ha 
| RE of brought over into all thoſe Allodial Poſſeſſions, and the Cuſtom hath cc 
the Statute tinued ever ſince. b <a e 

of Frauds, | 


29 Car. 2. e. 3. . g. the Deviſe of theſe, us of other Lands, muſt be in Writing. bat U 


7 G AVE L KI N n. 
All the Children ſhall join in a Writ of Attaint, and in a Writ of Errer 


f woching the Gavelkind Lands ; for ſince they have a joint Title, they are 
7 ve s join A all Actions for the Recovery of their Rights. ＋ 2 * Ge 
r, whic 1 1 „„ en En AM E 
ould ng — — — MA ee dn 3 
8 of th 


(8) The particular Caſes which Have bren adj udged + 
_ relating to this Cuſtom. e 


TP gs 2 

i plead | | 5 „ 5 e e e e 0 

found N Dower brought by a Hufband and Wife, the Defendant pleads, that Leon. 133. 
ind, ag the Land, of which Dower is demanded, is of the Nature of Gavelkind ; pl. 82. 
+08 ad that the Cuſtom is in Land of ſuch Nature to endow the Wife of a 


Moiety Tenendum quamdiu non maritata remanſerit, & non aliter ; upon which 

the Demandants demurred, and Judgment was given againſt them, becauſe 

the Cuſtom is well pleaded againſt the Dower in the Affirmative, with the 

Negative & non aliter, and is cuufeſſed by the Demurrer ; and therefore the 

Feme cannot be endowed contrary. to the Cuſtom ſo expreſsly allowed. | 

If a Man ſeiſed of Lands in Gavelkind give or deviſe them to a Man Co. Lit. a. 

ud his eldeſt Heirs, this does not alter the cuſtomary Inheritance, or hin- * 

&r the Deſcent, according to the Rules in Gavelkind, for that can be only 


Death More by Act of Parliament. 3 | 3 

s long If Lands in Gavelkind deſcend to the King. and his Brother, the King Plow. 205. 
y to co ball take one Moiety, and his Brother the other; but if the King dies, his Co. Lit. 15. 
uring h loiety ſhall deſcend to his eldeſt Son, and not according to the Rules of 


Deſcent in Gavelkind ; for the King was ſeiſed of his Moiety Jure (or one, 
therefore it ſhall attend the Crown, and conſequently go to the eldeſt Son. 
A. ſeiſed of Lands in Gavelkind had Iſſue three Sons, and deviſed Part to Moor 864. 
me, Part to another, and another Part to a third; and appointed by his _ ver. 
4 


Comm vil, that if any of them died without Iſſue, that the other ſhould be his Furnalt 
operty Heir; and it was adjudged, that each of them had an Eftate-tail by Impli- | 
850 (on, by that Part of the Will, bat if any of them died without 1ſue, ile 

ic 


wer, &c. and likewiſe that the Word Heir makes a Fee-ſimple in that Part 

lat deſcends to the Survivor, upon the Death of the Reſt without Ifſue, 

A Man ſeiſed of Land in Gavelkind makes a Feoffment to the Uſe of Page 63 
inſelf and his Wife in Tail, the Remainder to his Right Heirs, the Word Bra. Tit. 


xind in gur in the Remainder is a Word of Limitation, and not of Purchaſe ; MT: 
"tance nd therefore the Remainder ſhall deſcend according to the Cuſtom of | 
ounds cc ind. + „ TR | | } See infre, 
ey | 644. n. different in caſe of an executory Devile, 
ord wel Lands in Kent were diſgavelled + (by 31 H. 8. cap. 3. and a private AR Raym. 59, 


ade 2 & 3 E. 6.) to all Intents, Conſtructions and Purpoſes whatſoever ; 76, 77. 

nd that they ſhould deſcend as Lands at Common Law, any Cuſtom to 1 Sid. 77, 

c contrary notwithſtanding ; and the Queſtion was, whether theſe Lands 13 79. 

by theſe Statutes all their other Qualities or Cuſtoms belonging to J Keb. 288. 

- welkind, as well as their Partibility; and reſolved that 

. az to heir Partibility. 3 Dr be : ö 7 TR ſup- 
: „oed te 


dat any one Eſtate in the County of Kent, that can be proved to be diſgavelled, the Lands that 


ey loſe only Hard. 325. 


ws | pax B. ns 5 S theſe Statutes, not having ſufficiently deſcribed 8 ſo as that they 
1 to ha | | Betis I 
xath co for firſt, theſe Acts were made at the Petition of thoſe Gentlemen 


ſe Lands were diſgavelled, to prevent the Extinction of their Families 
7 uent Divitons of thoſe Lands; therefore it is to be preſumed, 
« the Legiſlature intended only to deſtroy Partibility, as that Part 8 _ : 


„ 


8's 7 ; 2 wh; * 6 Pe: 3 2 78 5 7 
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Cuſtom which tended to the Crombling of Famizes; and" not thoſe othe 
beneficiat Cuſtoms annexed to ſuch Lands in Kent, ſuch as Devifing, For. 
feitare for Treaſon only,” r 8 
2, To expound this private Act of the 2 & 3 E. 6. literally in the 
Clauſe, {that they ſhould be as Lands at Common Law to all Ttenii an- 
Parpeſe would take away all Manner of Power of deviſing thoſe Lang, 
for Lands at Common Law were not deviſeable; and this AQ being ſub. 
ſequent to 32 H. 8. cap. I. and 34 & 35 FH. 8. cap. 5. of Wills, muſt re. 
peal them, and conſequently prevent all future Deviſes; but this Reſtraint 
cannot be intended to be within the View of the Petitioners; nor of the 
L Lepiſlature that framed the Act upon the Petition. "va 
Sid. 137. 3. Though in the Beginning of the Clauſe the Words 10 all Intent and 
_ Raym. 59, Purpoſes, 8&c. are large, yet oy are reſtrained by the laſt Words of the 
Clauſe, viz. that they ſhould deſcend as Lands at Common Law, and con- 
ſequently the Cuſtom of Partibility is only deſtroyed ; moreover it is very 
much to be doubted, whether the Power of deviſing, and the other Qual 
ties annexed to the Partible Lands in Kent, be effential to Gavelkind ; for 
the Cuſtom of Gavelkind prevails in other Countries beſides Kent ; and ye 
it may be very much queſtioned, whether the Gavelkind of Kent, and that 
in other Countries, agree in any Thing but the Manner of Deſcent ; and if Gr 
this Doubt may be admitted, then thoſe extraordinary Cuſtoms in Kew 
755 e be extinguiſhed in a Statute, without particular Words for tha f p. 
Purpoſe. %%% Pee Tet up 5 
Sid. 138. To illuſtrate this Point farther, it will be neceſſary to take Notice, that it 
Cro. Car. is ſufficient for any one, who will intitle himſelf by the Cuſtom of Gare. "to 
562. kind, to plead that the Land is in Kent, and of the Nature of Gavelkind, 
* Sid. nog without pleading the Cuſtom ſpecially ; but if any one will plead the BW I 
Brook,” Cuſtom of deviſing, or of having a Moiety as Tenant by the Curteſy, or Mz 
Lamb. 595. in Dower, he muſt plead the Cuſtom ſpecially, and not is that genen i 
Manner he may plead Gavelkind ; and the Reaſon of this Difference ſcem 
aa an © be this, That Gavelkind in Kent is the general Law of the Place, and 
25 Lands no particular Cuſtom; and therefore when it is S alledged, the BY n! 
in Kent are Court ſhall take Notice of it as of a Law that prevails in a confiderable Part BW - 
_ preſumed of the Kingdom; but as for the other Cuſtoms, they are not an eſſential 1 
to be in Part of Gavelkind, and ſo are not laid before a Court upon a general Pleal- G 
er 1 ing of Gavelkind, but require a particular Manner of Pleading them, u | 
becauſe it t alf other private Cuſtoms do which are derogatory to the Laws of the King- 8 


ble wh ; dom, that the Judges may be apprized of them, and where they obtain, and 2 
2 to ſo give their Deciſions with Regard to them. | 0 
ſhew to a 2 1 5 | | | 
Certainty what Lands were diſgavelled, e 10 peri 


*Page644 | * Heirs in Gavelkind ſhall make Partition as Parceners, and a Writ a bei 
Co.Lit.175- Partition lies between them as it does between Parceners; and in the hare 
1 Seck. Declaration upon ſuch Writ the Cuſtom muſt be mentioned; as to ay it | 
265. that the Land is of the Cuſtom of Garelkind, but they need not preſcribe i. ! 
1 for though the Cuſtom, as different from the general Law of the Kingdom, WW * : 
mult be taken Notice of to the Judges, yet there is no Neceſſity for pte.“ 
ſeribing, becauſe it is Lex low, 5 4 
.2Ld.Raym. A. ſeiſed of Gavelkind has three Sons, B. C. and D. D. dies, leaving 
ng. Daughter E. and then A. dies, E. ſhall inherit D.'s Part. #$ 
| CIF a Man deviſes Gavelkind Lands to Truſtees, and dire&s them te ( 
convey them to the Uſe of his Daughter for. Life, for her ſole Ulc, a 
after her Death in Truſt for the Heirs of her Body for ever; the Land 
ſhall go according; to the Rules of the Common, Law, and not accord 
to the Cuſtom of Gavelkind, this being an executory Deviſe. Rober' 1 
Dixwell, M. 1738. 1 Athyns 609.——Vide ante 64 3, different in cal 
Limitation of Remainder by Feoffment.) 25 | | 
| | GRANTS 


hem to 
ſe, and 
4 Lands 
cording 
berts . 
caſe d 


[TS 


cannot paſs without Deed, as Rents, Oc. becauſe theſe Things having d 
no natural Exiſtence, but conſiſting purely in the Agreement, and de- 0, 
pending on the Inſtitution of the Society for their Being, no Man can Go, Eliz. 
enter to poſſeſs them; beſides, as theſe Things are framed, and have 72x, gor. 
their Exiſtence by the l 3 ag 
hare eſtabliſhed the Solemnity of a Deed to transfer kliem; from ' whence 2 Term 
it follows, that ſince no Man can make himſelf a Title to thoſe 2 444- 
* Things without” Deed, whoever claims them, muſt ſhew he is a Party Page 64s 
to ym 500 before he can derive himſelf a Title to the Things contained 

an the De VVV | Ee 
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HE Word Grant is regularly applied to Things Incorporeal, ſuch as Co. Liz. 
 Advowfons, Rents, Commons, Reverſions, c. which are there- 17% 

fore ſaid to lie in Grant, and not in (a) Livery, becauſe they cannot paſs * 33% ® 
from one to another without (5) Deed. | 1 The Be 
5 . | min Grant, 
and not in Preſcription, t& vice verſa, vide Dav. 13. (4) That a Rent granted by one Coparcener to 
mother, for Equality of Partition is good without Deed, becauſe they do not claim from each other, 
but as making one Heir to their Anceſtor. Co. Lit. 169. a2. | : 


On this Difference between Things Corporeal and Incorporeal, it hath Lit. SeQ. 
been held, that there can be no Dich of Things which lie in 627. 
Grant; and therefore if Tenant in Tail of a Rent, Advowſon, Common, Oo. I 
or Remainder, or Reverſion expefant on a Freehold, make a Grant by 3 
Deed or Fine, or diſſeiſe the Tenant of the Land out of which the Rent is Leon. 111. 
iſſuing, whereof he is ſeiſed in Tail, and make a Feoffment with Warranty, & wide 
that theſe Acts work no Diſeontinuance of the Intail, for nothing paſſes but 2 And. 110. 
wy the Life of Tenant in Tail, which is lawful. | | 

o of Things which may be transferred without the Notoriety of Co. Lit. 
Livery and Seiſin, ſuch as Rents, Advewſons, &c. which lie in Grant, a 20 ws - 
Man cannot by any Difpoſition or a& in pais forfeit them; and therefore 3 


if a Man ſeiſed of a Rent, Advowſon or Common for Life, grants them 
by Deed to another in Fee, this is no Forfeiture, for this ean be no way 
prejudicial to him in Reverſion, becauſe, ſhould the Grantee claim an Eſtate 
in Fee, he can make no Title without the original Grant made to bis 
Grantor, by which it muſt appear what Intereſt he had, and confequently 
what Eſtate he could convey; and ſo the Grantee, notwithſtanding the 
Grant in Fee, can claim no larger Eſtate than his Grantor had Power to 
make, and ſo he in Reverſion can receive no Prejudice. | 


$0 there ean be no. Oecupant of Things which lie in Grant, and which Co. Lit. 41. 


2 Rol. Abr. 
30 


Municipal Laws of the Nation; fo thoſe Laws Vaugh. 199. 


But for the better Underſtanding of this Head we ſhall conſider, 


E (A) What Perſons may make good Erauts. 646. 


And herein, 


1. Of Grants by Corporations. 646 
2. Of Grants by Eccleſiaſtical Perſons. 646. XY. 


„ Po 2 5 
3. Of Grants by Infants. . 647. 


4. Of Grants by Feme Coverts. 648. | 
5. Of _—_ by Ideots and Perſons of Inſane "0 


* 
6. Of 9 by P erſons under Duteſs. 


(B) What Perſons map take by Grant, on 

() What Name oz Deſcription of the Oꝛantoz, 0: the 

__ Grantee, will make the Gzant certain enough 651. 

(D) wy what Jnteereff in the Nr be map: iſo 

54 | 

And herein, 

1. Where by Reaſon of Maintenance a Thing cannot 

be granted or aſſigned over. 654. 

2. Where the Grantor muſt have the abſolute Property, 

ſo that the Grant be not to the r ee of a third 
Perfon. 655. 

3- Whether a bare Right or Poſſibility may be granted 

br aſſigned over. 656. 

4. What Seifin or Poſſeſnon in the Grantor vill enable 
him to grant it over. 658. | 

5. Where the Grantor's Right, bein ed with a 
Truſt or Confidence, is WADI 'g 1 e 

or aſſigned over. 658. 

(E) What Ceremony is requiſite to the Perfenion of a 

- _. Gzant; and herein, of the Neceſſitp of a Deed. 659. 
(F) What Words are ſufficient to create a good Gant. 

0. 

(G) Where a Thing ſhall be ſaid to paſs by Gzant, 
dz ſome other Convepance. 66. 

c Where Grants ſhall be ſaid to be good, 02 void, 
foz Jucercainty. 661. 
And herein, 

1. What ſhall be a ſufficient Deſcription of the ni 
granted, ee any Miſrecital thereo 
661. 

2. Where a Defect in the Deſcription may be aided by 

Relation to a Thing certain. 663. 

3. Where by an Election given to the Grantee, he may 
reduce an uncertain Grant to a Certainty. 664. 

(1) How Gꝛants are to be POE. 66 5. 


And herein, 
1. How to be conſtrued W there appears, a Re- 
pugnancy in the Words. at 8 


—— nk... 


(1 


* 


re 


Grants and Parting wirh their Poſſeſſions. 
| Maſter of a College or Hoſpital without his Fellows, cannot grant or make Moor 51. 


or Gifts in Tail, or Eſtates in Fee to others of their Poſſeſſions, at their 


G R RA N N . 


» 2, Where the Premiſſes differ from the Habendum, Pages 
and therein how far the Habendum may enlarge or 
abridge the Grant in the Premiſſes. 667. 
How the Words of a Grant are to be conſtrued as to 
the Things intended to be granted. 667. 
4. Where a Thing ſhall be ſaid to paſs as appendant, ap- 
purtenant, or incident. 669, 185 3 
5. What Eſtate or Intereſt ſhall be ſaid to be granted. 
670 — ö VVV | 
6. 40 what Time the Thing granted becomes veſted, and 
when the Grantee muſt take the ſame. 67. 


(A) What Perſons map make good Gzants, And herein, 
w_ WARE Grants by Corporations © | 


Orporations Aggregate, although de levifite; and nth onb in e 
0 Suppoſition and Intendment of Law, yet are chey capable of — . oth 8 


But a Dean without the Chapter, a Mayor without his Commonalty, the 21 E. 4.12. 


any Contract that will bind the Corporation. _ Se&. 
| ; \ F ; ; 3 32. 
2. Of Grants by Eccleſiaſtical Perſons. 


The Grants of all dead Perſons in Law, as Monks, Friars, Canons pro- perk. Sd. 
feſſed, and ſuch like religious Perſons, were always held void. 3. | 
But it ſeems that by the Common Law, Deans and Chapters, Maſters Comp. In- 
and Fellows of Colleges, Maſters and Brethren of Hoſpitals and ſuch like cumb. 415- 
Corporations Aggregate of many, might of themſelves alone, without the 
Conſent or Confirmation of any, have made long Leaſes for Lives or Years, 

Wills and Pleaſure. | | | 

So Biſhops, Deans, Cc. ſeiſed in the Right of their Biſhopricks, Deane- Comp. In- 
ries, Sc. ſo Archdeacons, Prebends, Parſons, Vicars, c. with the Con- cumb. 415. 
ſent and Confirmations of others, might grant their Poſſeſſions in the ſame | 
Manner as other Aggregate Corporations. aL 

But now by the Statutes of 1 Eliz. cap. 19. and 13 Eliz. cap. 10. all n cheſe 
Gifts, Grants, Feeffwents, or other Conveyances by Biſhops, Maſters, and Statutesand 
Fellows of Colleges, Deans and Chapters, Ec. are void, except Leaſes for the Expla- 


the Term of twenty one Years or three Lives, being made conformable to — 
the Rules preſcribed by theſe Statutes. OO Leaſes and 
| ; Terms for Trust. 


If a Perſon obtain a Grant to build Houfts on Church or College Land, Hetley $7. 
and this is confirmed (where Confirmation is neceſſary ; "this Grant makes 
no Alienation, but is only as a Licence or Covenant; for the Soil remains 
in the Grantor, and ſo by Conſequence the Houſes are alſo in him. I 

Eccleſiaſtical Perſons feiſed of Advowſons in Right of their Churches 7 Co.7. Ert. 
ue reſrained from alienating the ſame, or granting the next or other Cute, 


if made by 


2 Biſhop, though confirmed by Dean and Chapter, are ve". 
” | Avoid- 


| n N 
Aͤusxoidaset thereofj to the Prejudice of their; Succeſfors; for theſe are 


®Page 647 * Parcels of the Poſſeſſions and Hereditaments of the Church, and not Th; 
whereof an annual Rent or Profit can be reſerved. , . _ Things 

Cre. Eis. But though theſe Grants are void againſt their Snecelfors and the King 
207, 440, yet the Giant of u Biſhop in ſuch a Caſe, is good againſt himſelf ; ſo that 
90. * he cannot avoid it during the Time that he continneth Biſhop, the Statutes 
being made only for the Benefit of the Succeſſors and the King, that by the 


. 


preceding Polfeſſors they might not be prejudiced in their reſpective ie, 


but not to reſtrain thoſe in Poſſeſſion from doing any Thing to bind then. 
| ſelves during their own Time. odd oa role ew OS 
 aTerm , The like Law in caſe of Grants made by Deans and Chapters, for they 


Rep. 606. axe yoid when the Dean (being Principal Membet of the Corporation) dies, 


ub and binds both Dean and Chapter during his Life on,. 
173. 5 a EY, | 
—— The Grant of the next Avoidance by a Chapter, not being made by the Head of the Corporz- 
tion, is void immediately. 2 Mod. 56. Shep. Touch. 286. 2 Term Rep. 425. 


10 Co. 60. As the Grant of the next Avoidanee of an Advowſon is only void againſt 
Keb. 182. the Succeſſor himſelf, but ſhall bind the Biſhop, Sc. So if an Annuity be 


Hard. 3Þ6- granted by a Biſhop out of the Poſſeſſion of the Biſhoprick, this is not void 
5 ifa (a) againſt the Biſhop that makes the Grant thereof. 
1 | ; 


makes 4 Leaſe for above twenty- one Years, this ſhalf bind the Biſhop during ie ts. 2 Leon, 


134.——0r if a Bop lets Tithes fot three Lives, which is à void Eeaſe againſt the Stcceflor, 


beeanſe chere is not any Remedy for the Rent; yet it iv not void agaitrſt the Biſtiop hiniſeF, Cto, 
Jac. 173.80 where a Biſſop by Deed inrolled granted to the Queen, without the Confent of 
ide Dean and Chapter; it was held that this was not void againſt the Biſhop himfelf. Rol. Rep. 
„ a, | | | t 


GSouldf. 138. So if an (3) eee Dean, Prebend, c. make Leaſes or other 


Hetley 24. Grants of any of their ſole Poſſeſſions, not warranted by Statute, they ſhall 


8 "here be bound by their own Grants for the Time. 

is a Chapter 6 5 TOR Rt ö Javed oa | 
that hath no Dean, as the Chapter of the Collegiate Church of South vel, Grants or Leaſes made by 
them, cont#ary to the Statute of 13 EHZ. c. 10. are void ab initio, for they muſt be either ſo, or good 
for ever. Mod. 20480 in all Caſes where a Corporation Aggregate makes à Leafe not war- 
ranted by the Statute of 13 Eliz. c. 10. fuch Leaſe is void 4h initis againſt themſelves; but where 2 
ſole Corporation makes ſuch Leaſe, it ſhall bind him that makes it, but ſhalt be void againſt his Suc- 
cefſors., Leon. 308, Hard. 326. | | 


11 Co. 67, Where the Maſter and Fellows of E College by Deed inrolled made a 
Rol. Rep. T eaſe not warranted by the Statute, and levied a Fine, and five Years paſſed 
| 2 306. without Claim ; in this Caſe, though it was held, that the Leaſe was void 
er that was Party to the Leafe, and made no Claim, 

Head and Principal Part of the Corporation. 


cauſe he is the 


pl ae \ ; 
3. Of Grants by Infants. 


vis Head Infants in regard to their Want of Underſtanding are ſo far protected by 

of fancy the Law, that (c) regularly all their Grants are void in the ſame Manner as 

— their Contracts are, = „ 5 

an Infant may diſpoſe of Lands in Gavelkind, vid Tit. Gaveltind, aste 638. That an Infant Co- 
ſhall be bound by Partition, Tit. Coparceners,—— What Acts he may do When Executor. 

Tie Exemutors and Adminiftrators. | Pg a 1 "et 


Perk. Set, But herein the Law diſtinguiſhes between ſuch Grants as are void, or only 
12,19» .  yoidable ; the Firſt of which are all ſuch Gifts, Grants or Deeds made by 
—_— which do not take Effect by Delivery of his Hand; as if an 

nt. give a Horſe, and do not deliver the Horſe with his Hand, and the 


— 


In 


Donce 


_ the ſucceeding Maſter, yet that it was good wks, Lax Life of the 


> -m— 2 SC Co” hon 


„ . £© rwwo ...o. ae, wa, oo 


8 


—12—— m 


— 


E 


8 RTAUHN ITA | | 
Nonee take the Horſe by Fore of the Gift, the Tnfanz ina hape an Aion 


of Treſpaſs, for the Grant was merely void. | | 0 v7 
But if an Infant enters into an Obligation, makes a Feoffment, levies Page 648 
i Fine, or ſuffers a Recovery, thele ard nat merely void, but only vaidable 2 
If an Iufaot being ſeiſed of a Carve of Land, grant 8 Rent-charga to be-Perk. g6f2 
iſſuing out of the ſame Carve by. Deed, and the Grantee diſtrain, he ſhall 13. 
pyuiſh him as a Treſpaſſer, notwithſtanding that the Infant delivered the 
Deed with his own Hand. | „„ 1 8 
If an Infant grant a Rent by Fine, this Grant is voidable by himſelf Perb. Seck. 8. 


during his Nonage, by Writ of Error; but if he do not avoid it 2 19. but far 
Nonage, it is good for ever; alſo if he dies during his Nonage, his Heir 2 55 
fall hot , ð ͤ 61 33 + piliet ls 


5 Recomeries; ante 526, Woe. 


An Infant being Lord of à Copyhold Manor may grant Copyholds, for Ney 41. 
choſe Eſtates have their Force and Effect from the Cuſtom of the Manor by 8 23. 
which they have been demiſed, and are demiſeable, Time out of Mind, *. 
without any Regard to the Perſon of the Grantor. "4:2 ' + And the 

„5 5 9 Lord is but: the Inſtryment. 


4. Of Grants by Feme Coverts. = 


A Grant by a Femg Covert is void, for no Act of hers can transfer 7; Tit. 
that Intereſt which the Intermarriage has veſted in the Huſband, and there- Bares ae 
fare (a) if a Man be ſeiſed of Land in Right of his Wife, and his Wife 5 
grant a Rent iſſuing out of the ſame Lands, without the Knowledge of the gg 
Huſband ; this Grant is void; and ſo it is notwithſtanding that the Huſ- | 
band had Conuſance of it, if it be made and delivered without bis Aſſent, 

or with his Aſſent, if it he made in the Name af the Wife, and not in the 

Name of the Huſband; and notwithſtanding the Huſband be abroad out 

of the Country, at the Time of ſuch Grant made and delivered, fo that it 

1s not known whether he be alive or dead ; yet ſuch Grant is void if the 

Huſband be living; inaſmuch as if the Grantee, by Force of ſuch Grant, 

enter into the Land and diftrain, the Huſband, at his Return ſhall have, 
for his Entry and Diftreſs, an Action of Treſpaſs. TD | | 

So if there be a Difference betwixt the Huſband and Wife, by Reaſon Perk. $8. 

whereof certain Lands of the Huſband, are WY unto. the Wife by the 8, 

Friends of the Huſband, and by his Aflent, and the Wife grant a Rent- 

charge to be iſſuing out of the ſame Lands unto a Stranger, the Grant is 

void. 5 . i 

If a ſingle Woman being ſeiſed of a Carve of Land, by Deed grant a Perk. Sed. 

1 thereout, and ſhe delivers the Deed to a Stranger as an Eſerol, 9. { 
upon Condition, that if the Grantee go to Rome and return back again 

before the Feaſt of Eaſter then next following, that then he ſhall deliver 

the ſame Eſcrol as her Deed unto the Grantee ; the Woman marries, and 

before the Feaſt of Zafter, and during the Coverture, the Grantee goes to 

Rome, and returns again, and the Stranger delivers the Eſcrol unto him as 

the Deed of the Woman; this Grant is good, notwithſtanding that the 

Huſband was ſeiſed of the Land in the Right of his Wife, before that the 
Grant took Effect, for it ſhall have Relation to the firſt Delivery, at which 

lime ſhe was a Feme Sole. | 

But in this Caſe the Grantee ſhall not have any Rent by Force of the Perk. Sc& . 
laid Grant before the laſt Delivery, when the ſame took Effect as a com- 10. 
pleat Deed. | : 1 a | 1 


. 


BG 48S © 


gp c * 5 ; | G R A NAT 8. _ 1 f | 
res &. - Aldo in ſuch Caſe, if che Woman had been married at the Time of th 


| . N Delivery of the Deed as an Eſcrol, and: her Huſband died, and the Grantee, 
#1 after his Death, had performed the Condition, the Grant had been void; 


for the Delivery of the Deed as an Eſerol, being at a Time when ſhe was 
a Feme Covert, no ſubſequent Act can make it good. _ 
*Page649 | * If a Wife by 4) Fine grant a Rent out of her Lands, this Grant ſhall 
Perk. Sc&, not bind the Huſband during the Coverture; but if the Huiband die be. 


20. fore he and his Wife reverſe the Fine by Writ of Error, the Wife ſhall be 
. Je, bound for ever. 5 V 


of Fines and Recoveries. (s) If a Wife alone, or with her Huſband, bargain and ſell her Lands by 


_ Deed indented and inrolled, yet it ſhall not bind her; for a Wife cannot be examined by any Court, 


without Writ, and there is no Writ allowed in this Caſe, 2 Inſt. 673. Hob. hat a 
 Feme ee may make Grants of Copyhold Eſtates, for the ſame Reaſon that an Infant may. 4 Co. 
| 23. 1 [ 63. . F | 


5. Of Grants by Ideots and Perſons of Inſane Memory. Te 


Perk. Set. It ſeems that, by the firi& Notions of the Common Law, the Grants of 
2 4 Ideots and Perſons of non ſane Memory are good, and that they themſelves 
. ey 5 cannot avoid them by Pretence of Diſſraction; becauſe if the Excuſe were 


Flzots and Teal, yet it would be repugnant in itſelf, becauſe he did not know or re. 


| Zwnatickk, member the Thing done. 
Perk. St. But if a Man of non ſane Memory, being ſeiſed of a Carve of Land, grant 
21. _ © | a Rent iſſuing out of the ſame Land in Fee, and die, and his Heir enters, 
_ -- + - and the Grantee diſtrains for the Rent behind, the Heir ſhall have an Ac- 
tion of Treſpaſs ; but if the Grantee had diſtrained in the Life of the Gran- 
tor for the Rent behind, the Grantor ſhould not have an Action of Treſ. 


paſs ; for he cannot avoid his Deed by diſabling of himſelf. * 


400. 124.2. And here we muſt further obſerve, that the Law diſtinguiſhes between 
Beverley's the Grants or Acts done by Ideots, c. in Pair, and hols” acknowledged 
+ ner on Record; that as to the firſt, they are not admitted to diſable themſelves 
Cro. Eliz. from the Inſecurity, that may ariſe in Contracts from counterfeit Madneſs 
398,622. and Folly ; but their Heirs or Executors may avoid ſuch Acts by Pleading 
 4Co. 124. But neither the Ideot himſelf, nor his Repreſentative, can vacate any At 
2 Inſt. 483. of his done in a Court of Record, and therefore if a Perſon Non Compo 
* ant a Rent by Fine, it ſhall bind him and his Heirs; for though the 
4 gect. . ought not to admit of a Fine from a Man under that Diſability, yet 
24. when it is once received, it ſhall never be reverſed, becauſe the Record and 
. of the Court being the higheſt Evidence in the Law, the Conu- 
dor muſt be preſumed at that Time capable of contracting; and therefore 
the Credit of it is not to be conteſted, nor the Record avoided by any 
Averment againſt the Truth of it. | i 


» . : 


Perk. Se. A Perſon born Deaf, Dumb and Blind, cannot grant, for they cannot 


a5. underſtand the Signs of Contracting, and by every Grant the Grantor is 
preſumed to receive ſome Advantage; but if a Perſon be only dumb or 


deaf, he may contract by Signs, and conſequently may bind himſelf b7 


a I 


+ 1deots and his Contracts. 
Lunatics,or F Ros is | | 
their Committees, by Direction of the Chancellor, compelled to convey Truſt Eſtates and Mort- 
Ses. 4G. 2. e. 10. . e 


6. of Grants by Perſons under Dureſs. 

2 Inſt. 483. The Grants of Perſons under Dureſs are void, that is, if they were made 

wide Tit. under an Apprehenſion of ſome bodily Hutt, or if the Grantor . 
Ele e 


Dure/s. | . 


. " * 
N 7 * + 2 
by % SP" -& 4 . N ; 


prifoned without Cauſe, and the Grantee: refuſed to releaſe or diſcharge 

bim, unleſs he made ſuch Grant. ' | 
But menacing to burn Houſes, or ſpoil or carry away the Party's Goods, 4 tnft. 483. 

ut not ſufficient to avoid the Grant ; for if he ſhould; ſuffer what he is Perk. Seck. 

threatened with, he may ſue recover Damages in Proportion to the 18. 

Injuty done him. : Ee Oy . 2 


L 


„ 9 9 


nn 
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(B) What Perſons map take by Giant. aeg 


HERE” be but few or no Parſons excluded from being Grantees, 3 
and therefore a Man attainted of Felony, Murder, or Treaſon, may 48. 
he a Grantee ſo of the King's Villein, an Alien, one outlawed in a Per- 


{nal Action, or a Baſtard, may be Grantees, ene 3 | 
A Feme Covert may he a Grantee,” and therefore if .a Rent-charge be Perk. Sea. 
granted to a Feme Covert, and the Deed is delivered to her without the 43. 
Privity or Knowledge of her Huſband, and the Huſband dies before any 
Piſagreement made by him, and before any Day of Payment, the Grant 
is good, and ſhall not be avoided, by ſaying, that the Huſb end did not 
agree, &c, but the Diſagreement of the Huſband ought to be ſhewn. © 
If an Engii/hman' goes into France, and there becomes a Monk, yet he is 2 Rol. Abr. 
capable of Taking by a Grant made to him in England, becauſe ſuch Pro- 43. faid to 
ſeſſion is not triable 3 alſo all fuch Profeſſions are taken away and declared be reſolved 
wlawful as being contrary to our eſtabliſhed Religion. | 


Although (a) Aggregate Corporations are inyiſible and exiſt only in Co. Lit. g. 
Suppoſition of Law, 2 are they capable of taking by Grant, for the Bene- Saund. 344. 
lt of the Members of the Corporation. 5 ene eee LES 

3 | ” | 5 - : wardens” > 
may take Goods for the Benefit of the Church. Rol. Abr. 393. March 66.-———But not Lands. 
(2 H. 7. 27. Kelw. 32. a. Co. lit. 3. a. Salk. 167. pl. 7,—— Except in London, where the 
Parſon and Churchwardens are a Corporation, and may purchaſe and demiſe Lands, c. Cro. Jac. 
532: March 66. Lane 21. $5 Mod. 395. Ld. Raym. 333; © EP | 


As where the Mayor and Commonalty of N. brought an Action of Co- 48 E. 3. 17. 
reuant againſt the Mayor, Bailiffs and Commonalty of Derby, and declared, Saund. 344. 
that the Defendants Predeceſſors had by their Deed granted to the Plain- cited. 
tif's Predeceſſors, that all the Commonalty of N. ſhould be diſcharged of 
Murage, Pontage, Cuſtom and Toll, for all their Merchandize, Ge. 
within the Vill of Derby, and that the Officers of Derby had taken Toll 
and Cuftom of the Burgeſſes of N. againſt the Covenant; and it was held, 
that the Action lay, and that the Grant to the Corporation for the Benefit 
of the particular Members was good. | - i 

If a Feoffment or Grant be made by Deed to a Mayor and Commonalty, Co. Lit. 90. 
or any other Corporation aggregate of many Perſons capable to purchaſe, 
they have a Fee · ſimple without the Word Succeſſors, becauſe in Judgment of 

they never die. - 5 | 55 | 

Soif a Leaſe be made to them during their Lives; this is equal to a 21 E. 4. 76. 

made to them while they continue a Body Politick, which, by Rea- Rol. Abr, 
5 2 the perpetual Succeſſion of its Members, is in Law looked upon to 843. 
or ever, | | 
If 4. grants to the Mayor and Burgeſſes of D. the Moiety of a Yardland | 
in the Waſte of — bb delia i what Part it ſhould be, n 


how 


4 "Pages 


— 


11 


| ſpecial Warrant of Attorney, reciting the Grant to them, and in whic, 
Part of the Waſte the Grant ſhould | e Effect, and ac to ſuch Di. 


e . ned Tc * * 4 ©. 
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ration cannot make their EleAic "TOUR 
ney, hw, are firſt to det Fo on having the Land, and then they Way make a 


rection the Attorney i is to enter. 
* 05 What FORD, 07 Weta ok tbe Ouantn a ; 
- Gzanece- will make the Gꝛant tertain enough. 8 
7 HE 8 of Perſons at this Day are. only Sounds for 7 5 


ſake, though it is probable they originally imported ſomething more, he 


- as ſome natural ualities, Features, or lations ; but now : there i 19 no N 


O0. Lit. 3. 
2 Rol. Abr. 
43+, 
(a) But 


other Uſe of them, but to mark out the Families or Individuals we ſpeak of, ta 
and to diſtinguiſh them from all others; and therefore in Grants, which are na 
to receive the moſt benign een and moſt . againſt the Grantor, 15 
if there be ſufficient ſhewn to aſcertain the Grantor and Grantor, and to tat 
diſtinguiſh them from all others, the Grant will be good, 

And this we may obſerve in thoſe Caſes, where there are fuck ſufficient leg 
Marks of Diſtinction, that the Grant would be good without any Name at Re 
all, conſequently a Miſtake in the Name of Baptiſe or Surname, is to be bo. 
in looked upon but as . and will not vitiate ; as a (a) Grant by Re 


Pleadin * or to George, Biſhop of Norwich, where his Name is Fohn, or to Ha, 

theſe og Earl of Pembroke, where his Name is * is good, for Pl there camor thi 

os Chriſ- more Perſons of thoſe Names. ſey 
Name 


ought to be thewn, intake eee ro 


out, where 


Perk, S. 
36. 


| ** 


wi 3.2 2. b. 
3 Rol. Abr. 
43. cited. 


2 H. 4. 25. 
2 Rol. Abr. 


43. 
f Co. Lit. 3. 


4 


Perk. Sect. 


37+ ; 


Be 


43, 4- 
(5) Son * 


who hath 
| in Truth 


the ſame Office, Dignity or Relation, continue in another. Co, Lit. 3. 


80 a Grant. of an Annuity by an Abbot, by the Name of the Foundation, I © 
without his Name of Baptiſm, is good, if there be not any more Abou in Wl | 


' England of the ſame Name of Foundation. ” 
If a Grant be made to a Man and his Wife, without naming her by the i 
Name of Baptiſm, yet ſhe ſhall take, _ bo 
So if « Griet be made to 7, and Ele bis Wife, where in Truth be BY be 


Name i is Emlyn ; yet the Grant is good, for being called the Wife of 7. re- 
duces it to a ſufficient Certainty. the 

If A. be created a Herald, and in the Patent he is called Chefter, a Gran A.1 
or Obligation made to him by the Name of Cheſter is good, for this ſuffic nuit 
e apr? 9H him from all other Men. : 

If there be Father and Son of the ſame Name, and the Father grants an 4 
Annuity by his Name, without any Addition, it ſhall be intended the * 
Grant of the Father; and if the Son being of the ſame Name with his Fa- the 
ther, grant an Annuity without any Addition ; yet the Grant is Good, for Pri 
he cannot deny his own Deed. 

A (+) Baſtard, who is known to be the Son of ſuch a one, may purchaſ 
or be a Grantee by ſuch Fee Name ; for ay Surnames were "7 
acquired by Reputation, | 


the Reputation of being the Wie of fuchs ane, may be Grantery chit Nur 
was never 6 Hob. * 


A 


R 2 "WS * 
Z EP * 2 


4 * 


„F 
As where George Shelly conveyed Lands to the Uſe of himſelf, the Re- Co. Lit. 3. 
mainder to Cecrge Shelly his Son, whereas in truth George was born of one 
z. in Matrimony of one C. yet was reputed the Son of George, and educated ' 
by bim; though the Boy was but ſix Years old, it was ruled he ſhould 
take the Remainder, for having gotten by Reputation the Name of George 
$lly, theſe Words are a certain Deſcription of the Perſon to take the Re- 
But if a Remainder be limited to the eldeſt e of J. S. whether le- 2 Rol. Abr. 
gitimate or illegitimate, J. S. has Iſſue a Baſtard, he ſhall not take this 43,44. 
Remainder, for it is not veſted in J. S. as it was in the other Caſe, but 3 
is in Contingency, and the certain Time is not defined when this Contin- 3 3 
ency ſhall happen, for the Baſtard at his Birth, does not require the Re- * page 6 
gency ; | C ge 632 
putation of being the Iſſue or N. and ſince the Baſtard, when firſt in 
Being, cannot take by virtue of this Limitation, he can never take it; for 
he cannot be underſtood to be the Perſon defigned and marked out by theſe 
Words, if after his Birth it depends on the Uncertainty of Popular Repu- 
tation, whether he ſhould take the Remainder, or not; and ſuch a Delig- 
nation of the Perſon as contains no Certainty in itſelf, or no Relation to 
any other certain Matter that may reduce it to Certainty, 1s a void Limi- 
tation. „ | | _ | | 
But where a Remainder is limited to the eldeſt Son of Jane S. whether Noy 35. 
legitimate or illegitimate, and ſhe hath Ifſue a Baſtard, he ſhall take this 
Remainder, becauſe he acquires the Donomination of her Iſſue by being 
born of her Body, and fo it never was uncertain wh$ was defigned by this 
Remainder, SE | | | 5 
If a Grant be made to a Father and his Son, he having but one Sqn, Cro. Jas 
the Grant is good for the apparent Certainty of it; but if the Father ba 
ſereral Sons, or if a Grant be made to a Man's Couſin or Friend, theſe are 95. 
void for Uncertainty. in | | FE, | 
It ſeems by the better Opinion of the Books) that a Miſtake of the Chriſ- 7ide 36 H. 
tian Name will vitiate the Grant; as where the Grant is without any 6. 26. 
Chriſtian Name at all, or where (a) a wrong Name is made uſe of as Ed- 9 
nund for Edward ; neither can the Party be declared againſt by his right Co, Lit. 7 
Name, with an Averment, that he made the Deed by a wrong Name, for Cro. Jac. 
that would be to ſet up an Averment contrary to the Deed, and contrary to 558, 640. 
that Sanction allowed by Law to every ſolemn Contract; and therefore if Cop. 425.7 
be impleaded by the Name in the Deed, he may plead that he is another © os oo 
Perſon, and that it is not his Deed.+ CL” | 75 


* 


(a) But if 
5 | = . ü ̃ g. recit» 
ing by his Deed, that his Name is J. S. by the ſame Deed grants an Annuity by the Name of Tho. 9. 
thisis a good Grant; for the Writ ſhall be brought upon the whole Deed, Perk. Sect. 40,—$0 if 
4. reciting by her Deed, that ſhe is a Feme Covert, and in Truth ſhe is a Feme Sole, grants an Au- 
nity, Ec. it is a good Grant; for when ever there is a ſufficient- Expreſſion and Signiſication of the 
Paty's Intent, whatever is redundant and over and above, like all other Surpluſage, though miſta» 
ken, cannot hurt and deſtroy the Force of the Grant, according to the Rule, Util por inutile non witias 
ter, Perk, Sec, 40.,——So if J. S. Knight, reciting by his Deed, that he is a Yeoman, grants an 
Annuity, the Grant is good. Perk, Sect. 40. But if a Feme Covert, reciting by her Deed that 
the is a ſingle Woman, grants an Annuity ; this Recital ſhall ' not bind her, or deprive her of her 
Privilege of Coverture. Perk. Set. 41. 5 | | e 


Sei gu. the Law? Few Grants are without valuable Conſideration, and Grants are to be con- 
ſrued moſt ſtrongly againſt the Grantors, for the Benefit of the Grantees; and it would be ſtrange 
il the Grantor, by his own fraudulent Miſtake, ſhould avoid his Grant. Nor do I ſee any Reaſon 
Why he ſhould not be declared againſt by the Name ſpecified in his Grant, and that Graut be Evi- 

that he is as well known by one Name as the other. And vide infra.] 


But a Miſtake in a Surname does not vitiate the Grant, becauſe there is 3 H. 6. 25. 
vo Repugnancy that a Perſon ſhould have two different Surnames, ſo that 3 rh Ar. 
be may be impleaded by the Name in the Deed, and his real Name brought wh 
by an Alas, and then he cannot deny the Name in the Deed, becauſe. 

u eltopped to ſay any Thing contrary to his own Deed. "> nt 

JJ 2 2 | Alſs 


4 


- 


8 „„ 
4b E. 3. 22. Alſo though a Perſon cannot have two Chriſtian Names at one and the 
b. ſame Time, yet he may, according to the Inftitution of the Church, re. 
| 8 1 ceive one Name at his Baptiſm, and another at his Confirmation, and 2 
; oy . or by him, by the Name of Confirmation, will be good; 
Brownl. for though our Religion allows no Re-baptizing to make double | iba 
147. yet it does not force Men to abide by the Names given them by their th 
3 Rep. Godfathers, when they come themſelres to make Profeſſion of their Re. 
ligion. | | 3 | 
880 if a Man make a Leaſe by a contrary Name to that by which he p 
- was baptiſed, yet the Leaſe is good; for this does not take Effect (a) d. 4 
' *Page653 * together by the Indenture, but partly by the Demiſe ; as if Jobn by the 


2 Rol. Abr. Name of Jane leaſe Lands, admitting that theſe are diſtin Names, yet the 5 
42. Hide and Leaſe is good. pee Fe 8 8 

(C hallenor. ä N | 5 5 

(a) So of Things which paſs by Livery, if the Decd of Feoffment be made by a contrary Name of 4 


Baptiſm of the Feoffor or Feoffer; yet is the Feoffment good if Livery and Seifin be made, - for it 
takes Effect by the Livery, and not by the Deed. Perk. Sect. 42. So if a Man delivers 2 


Horſe by Word, and by contrary Name of Baptiſm makes a Gift of him in Writing; yet the Gitt i N 
good by Word, though not by the Writing. Perk. Set. 42. 7 2 
Perk. Set. If a Rent be granted to J. S. or J. D. the Grant is void for (6) Incer- 
1 5 tainty, for the Deed is in the Disjunctive; and though the Deed be deli 5 
5 Pg „ Vered to F. S. yet this cannot make the Grant good; for the Decd was void 
two Sons, At firſt, and cannot be made good by the Delivery. 
and a Grant ZR RD the 
is made to the firſt Son of J. S. without Name; this is certain enough. Perk. Sect. 54. Hob. 32. 2c 
But if F. S. hath not any Iſſac, and a Rent is granted unto him who ſhall be the firſi Iſſue of . 
J. S. whether it be Son or Daughter; this Grant is void for Uncertainty, Perk. ScQ. 54. 11 
Perk. Set. If a Rent, or any Thing elſe that lies in Grant, be granted to the right of 
5 We 83 Heirs of F. S. and J. S. be alive, this Grant is void ; for there is no Perſon 5 
the B. (<) capable of taking, as anſwering this Deſcription. g 
ſhop of L. ; | : - 
| a e Suceeſſors, when there is no Biſhop in Being at the Time, or to the Dean and Chapter of 5, far f 
Paulis, or to the Mayor and Commonatty of ſuch a Place, when there is no Dean or Mayor living at tuff 
the Time of the Grant, is void. Vauyh. 199. ; 5 705 15 
But for this But if a Rent, G. be granted to H. for Life, Remainder to the right I . 
vide Head of Heirs of B. and B. is dead at the Time the Grant is to take Effect; this 
Remainder is a good Grant. | © 55 8 
ad eee : | 2 > | 
„ It has been already obſerved, that the Naming the right Names of the the 
Grantor and Grantee is for ao other Purpoſe but to aſcertain the Partics and (61 
" diſtinguiſh them from others; and that if there be a ſufficient Verification 8 
to this Purpoſe, the Grant will receive the moſt favourable Interpretation; In 7 
aud it ſeems the ſame Indulgence will be allowed of in the Miltake of Ad- Der 
21nft. 666. ditions, which are by Law made Part of the Name. By Additious we ting 
Dyer 88. mean Names of Dignity, which are Marks of DiſtinQion, impoſed by [ 
Show. 392- public Authority, and always make up the very Name of the Perſon to den 
whom they are given; and theſe are of two Sorts; 1½, Such as exclude the Xa 
Surname, ſo that the Perſons may not ſeem to be of any common Family : sg 
and ſuch are the Names of Earls, Dukes, &c. 2dly, Such Marks of Dil | 
tinction as are alſo impoſed by the King, and Parcel of the Name itſelf, but it is 
3 do not exclude the Surname, ſuch as Knight and Baronet. | S 87) 
Co. Lit.3. As to thoſe Names of Dignity which exclude the Surname, we harr BB tle 
already obſerved, that in Grants a Miſtake in the Chriſtian Name will not 
" vitiate the Grant, becauſe there cannot regularly be more than one Perſoa whe 


. So a Grant to a Duke's eldeſt ſon, by the Name of a Marui, or to of 
Ld Raym. eldeſt Son of a Margir, by the Name of an Earl, ec. is good, becauſe 
292. the common Curteſy of England, and their Places in Herald. „ © 


C 

so where a Conveyance was made of a Reverſion to Ralph Evers, Bulſt. 21. 
Knight, Lord Evers, and he brought an Action of Covenant, to which the Lord Fuer 
Defendant pleaded, that at the Time of the Grant he was not copnitus © = 3 

utatus per nomen Mil, and it was held to be no good Plea; for the Per- GE. 
{an is ſufficiently expreſſed by Lord Evegr, and the Addition of Knight, 240. S. C. 
though falſe, doth not take away the Deſcription of the true Perſon. 

But it was adjudged in C. B. and affirmed by three Judges in B. R. 
where the Party ſet forth his Title to an Advowſon by virtue of Letters 
Patent granted to A. tunc Armigero & poflea Militi 5 and upon Oyer of the 
Letters Patent it appeared, that the Grant was made to 4. Kaight, that 
it could not be intended the ſame Perſon, becauſe Knight is a Name of Dig- 
* nity, but Armiger or Eſquire, a Name of Worſhip ; and if he is after- Page 654 
wards made a Knight, the Name of Eſquire is thereby extinguiſhed, and Carth. 440. 
conſequently that a Grant made by the King to A. Knight, when there was Skin. 651. 
no ſuch Man a Knight, was a void Grant.+ 5 . 8 25 

i | e Ki 

ver. Biſbop of Cheſter. 5 Mod. 297. 2 Salk. 560. S. C. & vide Lit. Rep. 200. 8. P. But 
Haley Juſt. held, that he might take by a Grant made unto him by the Name of Knight, ( fie vice 
verſa, fi conſtat de perſona, ut res magis valeat, Fc. And note, this Judgment was reverſed in Par- 
lament, becauſe it was only a Miſtake in the Pleader, the Party being in Truth a Knight at the 
Time of the Grant. Carth. 447. El : 


+ Vide the Note, infra 653. 


As to Grants by and to Corporations, here we ſhall only obſerve, that 10 Co 425. 
though the Names of Corporations have a certain and ſignificant Meaning, Souldſ. 123. 
aud are not as arbitrary as thoſe of common Perſons ; that yet if there be come In- 
enough ſaid to fnew that there is ſuch an artificial Being, and to diſtinguiſh ;, TE 
it from all others, the Body Politic is well named, though the Words and Corporations. 
Syllables are varied from. FR. Letter (C). 

As if a Corporation be founded by the Name of the Dean and Chapter Poph. 57. 
of the Cathedral Church in Oxford, and they make a Leaſe by the Name 2 Rol. Abr. 
of the Dean and Chapter of the Cathedral Church in the Univerſity of Ox- 42, 8. C. 
fird; this is well enough, for the (a) Place of the Situation is well and (e) That a 


lulficiently ſhewn. 8 
on mu 


be named of ſuch a Place as will diſtinguiſh its Situation from others, wide 10 Co. 29. b. 32. b. 2 
brownl. 244. And. 196. Rol. Abr. 513. 5 Moor 228, That a Variance as to the Place is an 
elcatial Variance. 1 | | | | 


So if the Prior of St. Michael in Coventry make a Leaſe by the Name of 10 Co. 124. 
the Dean of Coventry, this is good; ſo if they had granted an Annuity or 
Corrody, and the Name of the Saint had been omitted. — | 
So if a Corporation be inſtituted in Honour of St. George the 2 and Poph. 59. 
ua Leaſe they omit the Word Martyr, it is well enough; for the Name of 
Dedication is but an empty Sound, and no otherwiſe requiſite than to diſj- 
tinguiſh the Corporation from all others. | C 

If there be an immaterial Addition, this doth not hurt: as if the Preſi- Cro. Eliz, _ 
dent and Scholars of Corpus Chriſti College in Oyford make a Leaſe by the 816. 
Name of Preſident and Scholars of Corpus Chriſti College in Com. Oxon. this 
is good; for utile per inutile non vitiatur. RE 55 | 
, If the Name of the Corporation be expreſſed by Words (4) ſynonymous, 10 Co. 122. 
tis ſufficient ; as if a College be inſtituted by the Name of Ga dianus & (5) Soif ! 
Scholares Domus five Collegii Scholarium de Merton, and they make a Leaſe by 3 
tie Name of Cuftor & Scholares, it is good. | Ho by Prepoſ- 


where it ſhould be $cholarer, it is good, 11 Co. 23,——S0 if J. S. Abbot of B. makes a Leaſe by the 

ane of J. 8. Clericus de B. it is good. 11 Co. 21. And note, that generally, if the Name of 
Oed doth not import of itſelf the true Name of the Corporation; yet if in Pleading, or by a 
5p or expreſs Averment, or by the Finding of the Jury it ſhall be made apparent to the Court, 
da the true Name of the Corporation, and the Name in the Leaſe, Grant, c. are all one fn EffcR, 
© will much enforce the Matter, although that in Words there may be ſome Appearar6: of Diff. 


"ct, 10 Co. n25. per Cole. : 
| | 2 z 2 „ (D) DE 


Co. Lit. 2 14. 


G oh * N T 8. 


e Df what Intereſt in "the 0 fe mop 1 2 
And herein, 


1. Where by Reaſon of Malaiohion 2a Thing « cannot 5 Frame a 
pr eb | 


21 E. 4,24. r "TER Lew lh 6 wricvien e to any AQ that may 
romote Maintenance, that regularly it will not ſuffer a Poſlibility, 
1 Rol. Abr. Right bf Entry, or Thing in Action, or Cauſe of Suit, or Tit for a Cox 


2 Nl Abe. dition broken, bo be granted or aflignod over: 


45- and 
Skin. 6. pL 7. 26. pL 1. that Arreacages of Rent are wot CH. 


Page 6s * Sothougha Boud being a Choſe in Aion cannot be alligned over, . 
| Co.Lit.232. as to enable the Alſignre to ſue in his#own Name, yet he has by the 
2 Rol. Ahr. AGgoment fuck a Title to the Paper and Wax, that he may keep or can- 
. oel it. 
N So if an Obligee makes two . and one of them delivers the 
Ero. Eliz. Obligation to a Stranger in Satisfaction of a Debt which he himſelf owes, 
0 and dies; although the Debt does not paſs to him, yet the Parchment or 
pl. 8. 496. Paper paſſes, and the Grautee in an Action of Detiaue brought by the ſur- 


3 2 vinog Executor may juftify the Detaining thereof. 1 
bec ? "For what real valuable Intereſt could paſs by ach Delivery; 


4 Rol. Abr. So 2 Huſband poſſeſſed of an 5 in Right of his Wike, may aſſign n : 
46. it to a Stranger, and the Aſſignee may juſtify the Detaining thereof agaial . 
$ Da? the Wife after the Death of the Huſband. y - 
2 Verie595- Alſo in Equity a Bond is aſſignable for a valuable Conſideration paid, 5 
3 Chan. and the Aﬀignee alone becomes { a) intitled to the Money ; fo that if tle wy 
898 Obligot, after (5) Notice of the Aſſigument pays the Money tothe Ob- 92 
Aigner ligee he will be compelled to pay it over again. the 
muſt tile it 

ſubze& to the ſame Equity that it was in the Flands of the Obligee ; wir on a Marriage Treaty, the nor 
intended Huſband enters into a Marriage-brokage Bond, which is afterwards aligned to Creditors ; hac, 
yet it fill cemains liable ce the ſame Equity, and it is not to be carried into Execution agaialt the dort 
Obligor. 2 Vern 428, 693. 8. P. and 767.5. P. (6) But ren to the Obligee, e Pro 
Notice of the Allignment is good. Chan. Ca. 232. 2 Vern. $40. Chil 
3 Lev. 31% The Iatereſt md upon an Execution of a Statute or Recogniranc * g 
Stephens and cannot, without an actual Entry of the Conuſee to perfect his Security, be ; 

* l granted or aſſigned over to any other Perſon. 
Show. 290. 2 Salk. 63. Pl. 1. 8. C. See ante, 333. Div. 3 and the deen the dn $i 1 
of p. 636. ann 
| has | 


as Where the . muſt 3 the abſolute Property. ſo that the Grant 
be not to the Prejudice of a third Perlon. \ 


Pcrk. Sect. Iei is laid down as a gencral Rule, that a Man cannot grant or charge 
65 - that which he bath not; and therefore if a Man grant a ( Rent-cha 
(e) . out of the Manor of Dale, and in Truth he hath not any Thing in 


Man hav- 1 
| „ 3 7 
Settlement on her of 30“. + Year for Liſc, out of an Eſtate he had nothing to do w'th Jon's 
Court of Exchequer decreed him to make it good eu: of an Eſtate he had of his own. Abr. By 


Maver 


: 
* 


„ "OO CH Hh 
Manor of Pal, and afterwards he purchaſeth the Manor of Dal, yet he 
fall bold it diſcharged. | 1 | 


* * 


A Corody incertain cannot be granted over, becauſe of the Prejudice page 656 

that may accrue thereby to the origmal Grantor; but a Corody certain 27 

| 2 Rol. Abr. 

"%s a Common ſoars Number in Fee may be granted over, but a Common 4 a 

for (o) Life or Years fans Number cannot be granted over, becauſe of the 2 N 
Prejudice it may be to the Tenant of the Land. f 46. | 
Dy | | | : (a) Tita 

Leſſce at Will cannot grant over his Term. 22 E. 4. 6. 21 . * 


F Seu gu. 


If the King grant a Warrant to J. S. and his Heirs in his Manor, the 2 Rol. Abr, 
Grantee may grant the Manor with the Waren over to another in Fee, 46. 
becauſe this Liberty mheret ſolo ſolum fequitur. ; | 

$0 if the King grant to another and his Heirs, a Fair or Market in cer- 2 Rol. Abr. 
tain Manors or Towns, the Grantee may grant over the Manors or Towns, 46. 
with the Fair or Market. Dubitatur. | 1 | 

If a Rent be granted in Tail, the Grantee cannot grant it over while it Poph. 87. 
continues a Rent, becauſe, as ſuch, it may be intailed within the Statute Co. Lit. 19. 
& dis; but if the Grantee brings his Writ of Annuity, it is no longer page 61 
vithin the Statute, becauſe then it is become a Charge merely Perſonal, ee : 
vithout any Relation to the Land out of which it was firft granted, and Cate. 
therefore is become a Fee-fimple conditional, as ſuch a Gift of Lands had 
been before the Statute 3 and therefore the Annuity not being within the 
Statute may be aliened or granted over. 0 

The Grantee of a Rent-charge in Fee may grant over any Part of it, 9H. 6. 23. 
though it hath been objected to theſe Kind of Grants or Divikons of Rent- 2 Ral. Abr. 
charges, that thereby the Tenant is expoſed to feveral Suits and Diſtreſſes on . 
for a Thing, which in its original Creation was intire and recoverable upon a, 
one Avowry ; but the Anſwer to this is, that it is the Tenant's own Choice, but Cro. 
rhether he will ſubmit himſelf to that tncouvenience, or not, becaufe the Eli2. 747. 
Grantee, before the 4 & 5 Ann. c. 16. .. 9. could not take any Benefit of fecms con- 
the Grant by Diſtreſs, without the Conſent or Attornment of the Tenant, INT 
nor by Aſſiſe, without he obtains Seiſin of it from the Fenant ; befides, 
ince the Law allowed of ſuch Sort of Grants, and thereby eftablifhed ſuch 
dort of Property, it would have been unreafonable and fevere to hinder the 
Proprietor to make a proper Diſtribution of it for the Promotion of his 
Children, or to provide for the Contingencies of his Family, which were 


in his Vie w. | 
3- Where a bare Right or Poſſibility may be granted or aſſigned aver. 


If there be a Deviſe of a Term to A. for Life, Remainder to B. B. Dyer 116. 


cannot, in the Life-time of A. aſſign or grant over his Intereſt, becauſe he 28 _ | 
las but a bare Poſſibility, for A. may outlive the Number of Years. Rab © <« 

| | did. 188. 
© vide Chan. Caſes 8, 11. Where it is faid, that the Truſt of a Poſſibility in the Rein. inder of a 
lam is difpofable over, but the Pollibility in Iutereſt iu the Reverivin of a Verma is nut alligpable. 
C wee 2 Vern, 563. {HS wm | 


If Leaſe be made to Baron and Feme for their Lives, the Remainder 85 2 

. | 2 Kol. Ahr. 
i*. So if one deviſe a Term to Baron and Feme for one and twenty Years, Remaider to the 
vurvivor of them; neither Baron nor eme, during their joint Lives, may grant this R« mainder 
vir, Raym. 146 ——{$:4 qu. if it is granted over by Huſbaud and Wile, and the Hull and ſur- 
we, ball uot the Grant be good againſt hun. 4 


to 


* 


* 


8 0 ST © 


to the Executors of the Survivor of them; the Huſband cannot 
over the Term, being but a Poſſibility ; for it is uncertain which of the 
-, ſhall be the Survivor. 1 e N | 7 
Page 6 lf a Church is void, the void Turn is not grantable by any commg 
Dyer 129.b, Perſon, for it is a mere Spiritual Thing, and annexed to the Parkin of 
262. him whois Patron; and during the Time of the Vacation it is a Thing in 
„ eie Right, Power, and Authority, a Thing in Action, and in Effect the Pruit 
. and Execution of the Advowſon, and not the Advowſon itſelf; but (a) 
And. x5. Whilſt a Church is void, the next Avoidance or Avoidances that ſhall ha 
(2) Owen- pen, or the Inheritance of the Advowſon, may be granted away, K 
3 If a Man acknowledges a Statute in 2000. to 4. and afterwards leafs; 


| 0 1 Abr. the Land for twenty-one Years to another, and afterwards leaſes the ſame 


C Lands to another for ninety Years, to commence immediately, and the 
Oliver. Land 1s extended upon the Statute, at 5 31. per Ann. the Leſſee for ninety 


Years may, during the Extent, grant over the Term, although the Ex. 
tent be till the Damages and Coſts are levied, which may not happen til 
after the Fxpiration of the ninety Years; for the Extent is but in Nature 
of a Leaſe, and by a reaſonable Conſtruction will end before the Term of 
1 - ninety Fears. | Ct 15 
a Rol. Abr. If a Man grant a Rent- charge with a Clauſe of Diſtreſs, and that if the 
48, 49. Diſtreſs be replevied, that the Grantee may enter and hold till Satisfaction, 
the Grantee may grant over the Rent with this Penalty, although the Pe. 
nalty is but a-Poſſibility ; for being annexed to the Rent, it may well pals 
4 together with the Rent. FA. | 5 
Moor 27. If a Man make a Leaſe to B. for forty Years, and the Leſſor covenants, 


| po that if upon his being allowed to view the Premiſſes, and finding them in 


Caſe, b 
| ra: fg HO hold them for forty Years longer, and the Leſſee, during the firſt forty 
againſt one. Years, grants to J. S. Totum intereſſe, Terminum & Terminos que tunc 
Hbuabuit in Tenementis illis ; this being but a mere Poſſibility cannot be grant- 
C or aſſigned over. | | | 5 | 
2 Rol. Abr. If a Man grants 200 Faggots of Wood to be taken out of all his Lands, 
1 or 20s. in lieu thereof, out of his ſaid Lands, with a Clauſe of Diſtreſs, at 
and Mad, the Election of the Grantee to have the one or the other; in this Caſe the 
adjudged. Grantee may, without any Election, grant over the Faggots, becauſe he 
had a preſent Intereſt in them; but the 20s. being given in lieu thereof 
, ; cannot be granted over before Election. CE ig 
Moor 691. If a Man ſeiſed of divers Woods bargains and ſells 300 Cords of Wood 
11885. to B. and his Aſſigns to be taken by the Appointment of the Bargainor; 
- and e, by this Bargain and Sale a preſent Intereſt is veſted in B. which he may 
_ adjudged, grant over before any Appointment by the Bargainor. 
2 Rol. Abr: | . 
47. and 5 Co. 24. b. 8. C. cited. 


f 
- 


Hob. 132. A Man may grant that which he hath potentially, though not auh; 
Gy A bara as if a Leſſor covenants, that it ſhall be lawful for the Leſlee, at the Expi- 
ka. ration of the Leaſe, to carry away the Corn growing on the Premiſſes, al. 
judged, though by Poflibility there may be no Corn growing at the Expiration of 
2 Rol. Abr. the Leaſe ; yet the Grant is good, for the Grantor had ſuch a Power in 
478,8.8.C. him, and the Property ſhall paſs as ſoon as the Corn is extant. 

_ So if A. leaſes Land to B. for Yeats, and grants that he ſhall have the 
. ee natural Fruit of the Soil, as Graſs, which renews yearly, which ſhall be on 
48. the Land at the End of the Term; this Grant is good, and paſſes the Pro 

perty to the Grantee, _ 8 

Hob. 132. 80 a Perſon may grant to another all the Tithe Wool which he ſhall 
2 Rol. Abr. have ſuch a Year, and the Grant is good in its Creation, though it na 
| happen that he had no Tithe Wool in that Year, a 


— 


ſufficient Repair at the Fxpiration of the forty Years, that the Leſſce ſhall } 


th; 


hereof 
Wood 
inor; 

may 


* 4, What 8eiſin or Poſſeſſion in the Grantor will enable him to grant e 
The Grant ee of a Common may grant it over before he hath any Seiſin 36 AM. 3. 


rant. - 1 15 
80 the Grantee of an Advowſon may grant it over before he has pre- 36 AM. 3. 
ented to it; for he can have no Seiſin of it before it becomes void, and 2 Rol. Abr. 
the grant itſelf he is ſeiſed of the Frechold, which he may grant over. 47. 8. C. 
go the Grantee of a Rent may grant it before any Seiſin of the 2 Rol. Abr. 


If a Common be granted to Huſband and Wife, and to the Heirs of the 2 Rol. Abr. 

Huſband, after the Death of the Huſband, his Heir may grant over the 47. 

Remainder, for the Eſtate was veſted in him. 0 | : 
Leſſee for Years may, before Entry, grant or aſſign over his Intereſt to Co. Lit. 46. * - 

mother; for the Leſſor having done all that is requiſite on his Part to de- b. 

reſt himſelf of the Poſſcffion, and paſs it over to the Leſſee, hath thereby 

ransferred ſuch an Intereſt in the Leſſee as he may at any Time reduce in- 

to Poſſeſſion by an actual Entry, as well after the Death of the Leſſor as 

before, and ſuch an Intereſt as will go to his Executors, and conſequently 

may be granted or aſſigned over before Entry. | tag 
If 4. makes a Leaſe of Lands to B. for Life, Remainder to his Execu- Co. Lit. 54, 

tors for Years; in this Caſe the Term veſts in B. ſo that he can grant it 2 Rol. Abr. 

mer; for as an Heir repreſents his Anceſtor as to an Inheritance; fo an 47* 

Executor repreſents his Teftator as to a Chattel. 


. Where the Grantor's Right, being joined with a Truſt or Confidence, ; 


A Perſonal Truſt, - which one Man repoſes in another, cannot be aſſigned Perk. Sed. | 
oer, however able ſuch Aſſignee may be to execute it. | 


Therefore if a Man grant unto another to be his Carver, or Sewer, or Perk. Sec, 
Chamberlain, &c. theſe cannot he granted over. : ne Th 


A Guardian in Socage may grant the Wardſhip over to another, but 2 Rol. Abr. 
uch Grant ſhall not be effectual after the Death of the Grantor, becauſe Lag 3 5 
by the Law of Nature ſuch Guardiauſhip belongs to the next of Kin. 1 N | 


Ifa Man gives his Horſe to another to go to York, he muſt go with 2 Rol. Abr. 
mſelf, and not give him to another to go there. 46. 


VVV 


But a Man cannot grant all the Wool that ſnall grow upon his Sheep Hob 132. | 
be ſhall buy afterwards ; for there he hath it not actually nor potenti- eh Rol. Abr. 


it over. 


= 


the Mouths of his Cattle, for the Freehold is in him by the 2 Rol. Abr, 
3 


47. 


* 


is incapable of being granted or. afſigned over. | 


99.—That 
| a'Iruſtee 
cannot aſſign over his Truſt. 4 Init. 85. 


101. 


this vid: Hea | of O/ficers. 


130, ww 


(E) What / 


I AAS, "> 2 
* 9 a 
: Wo IR COUP, © , 
«>» > by TY "PS we 
. « < , % Tek r 
« WES! * 
74 RES Is : s 


6 * A r 


page 69 (E) What Ceremony is reguifite to the Perfetion of a 
- Gant ; and herein ok the Nereſſitp of a Deed, 


2 Rol. Abr. 1 Neorporeal Inheritances, which lie in (a) Grant cannot paſs from one 


62, to another without Deed, becauſe of them no (5) Poſſeſſion can be de. 
5g livered ; and they are not like Corporeal Inheritances which paſs by Li. 


Tr Such as very; and therefore he that claims them mult (c) ſhew a Grant of them 
a Reverſion Which he cannot do without Deed.  _ TG: f 
or Remain- | . | 

der. 2 Rol. Abr, 62. So of a Rent- Service or Rent-Charge. 2 Rol. Abr. 62.80 of a Hun. 
dred in Groſs. 11H. 4. 89. b. So of a Corrody Common. 12 H. 4. 17.80 of the Pro. 


derts of 2 Mill. 18 E. 3. 56. b. 5 And therefore a Horſe may be granted without Deed. 42 
f E. 3. 23. b. Rol. Abr. 62. —S0 Trees growing may be granted without Deed. 2 Rol. Abr. 
62. — $0 a Licence to hunt in another's Chaſe may be granted without Deed. 2 Rol. Abr. 62. 


(e) Thar where a Jury find that a Thing did paſs, it ſhall be intended that there was a Decd. 
, 15 . . 1 15 


" 


2 Rol. Abr. An Advowſon, or the next Avoidance to a Church will not paſs without 


62. Deed; but if a Feoffment be made of a Manor, to which an Advowſon is 

appendant, the ſame will paſs without Deed. | 

2 Rol. Abr. 80 if A. ſciſed in Fee of Land, to which a Common for Cattle Levant 

63. and Couchant on the Land is Appurtenant by Grant made by Deed within 

Sacheverel Memory, and he makes a Feoffment of the Land without Deed, the Com- 

and Porter. mon ſhall paſs as Appurtenant to the Land, although it could not be 

| created without Deed. | 1 

2 Rol. Abr. But if A. ſeiſed in Fee of Black- Acre and White-Acre grants Black. 

63. Acre to C. with Common for his Cattle, Levant and Couchant on White- 

Holl. Acre, this Grant is not good without Deed. „ 

2 Rol. Abr. If the King grants to J. S. the Manor of D. and that he ſhall have %, 

62. talia tanta & eatlem Libertates in the ſaid Manor, which ſuch an Abbot 
had before; and the Abbot had in the ſame Manner bona V Catalla Fel 
num, Sc. and afterwards J. S. makes a Feoffment of the ſaid Manor to 
7. D. in Fee with the Appurtenances without Deed; this will not paſs thoſe 

_ _- Liberties, the Feoffment being without Deed. | | 
2 Rol. Abr. A Perſon cannot grant his Tithes over to a Stranger for Life or 


6: . i ; . - 
5 1 (4) Vears, becauſe they lie merely in Grant. 
ſingle Year. 3 | EET 
2 Rol. Abr. But a Parſon may leaſe his ReQory for Years by Word without Deed, 
oy - by which the Tithes will paſs as annexed to the Rectory. 


Car. 2.c. 3. Eſtates of Land, e. made by Parol, without Writing ſigned by the Parties, or ſome 
one by them duly authoriſed, ſhall amount to Leaſes at Will only, except Leaſes for three Years. 


2 Rol. Abr. Alſo a Parſon may by Parol Leaſe to a Pariſhioner his own Tithes for 2 
Year, Years or for Life, for a valuable Conſideration, and the Pariſhioner 


58 nett's; 
2 ſhall have them by way of (e) Retainer; for the Grant being for a wal. 


be made to able Conſideration is but in Nature of a Compoſition between the Parſon 


the Pariſh- and Pariſhioner. 
ioner and . 


his Aſſigns, the Aſſignee of the Land ſhall take Ad vantage oſ it. 2 Rol. Abr. . 


2 Rol. Abr. If A. ſeiſed of Land in Fee grant the Paſture of the Land to B. for Nenn, 
63-4 and B. licenſes C. to put in his Cattle, this Leaſe of the Paſture is good 


hg mW ; pi og ed, and ſo is the Licence alſo ; for this is a Leaſe of io 125 


oo AN Te on 
to Paſtufe, and not like Common of Paſture, which cannot be granted with- 
at Dees. „ | ee | 
The Wardſhip of the Body might be granted without Deed, becauſe it Co Lit. 85. | 
vas an original Chattel, i. e. a new Intereſt in a Thing wherein no one 2 Rol. Abr. 
had an Eſtate before. 0 e , kd wg 
* But the Wardſhip of an Advowſon, &c. was not grantable without page 66. 
Need, becauſe it was not an original Chattel, but was derived out of the Co. Lit. 85. 


% 


Inheritance of a Thing lying in Grant. 


A Leaſe for Years, made by a Corporation Aggregate, might at Law Co. Lit. 85. 
be aſſigned without Deed, though it could not be made (a) without Deed ; (a) That a 
for though ſuch Corporation cannot make an Eſtate without Deed, yet an Corpora- 
Fate, when made by them, has the ſame Properties with thoſe of the like og "_ | 
Nature made by others. 5 1 „ f Biſhop, c. 

; | - Og may take a - 
Thing without Deed, as a natural Perſon may; but a Corporation aggregate, ſuch as a Dean and 
Chapter, Mayor and Commonalty, c. cannot take any Thing without Deed. Co: Lit. 94. b. 
2 Rol. Abr. 61.— [See infra, 659. n.] ; DO, | | 


— 
— 


(x) What Words are ſufficient to create a good. 
> 8 Grant. 


* 


ERE. it may be obſerved, that in many Caſes, without expreſs Words, 2 Rol. Abr. 
the Law creates a good Grant; becauſe it is the Defign of the Law 56. 
to render all Contracts binding and effectual ſo far as the Intention of the 
parties may be gathered from the Deed, and ſuch Interpretation is made 
ſtrongeſt againſt the Grantor, becauſe he is preſumed to receive a valuable 
Conſideration for what he parts with. | 1 
As if a Leſſor grant to the Leſſee by theſe Words, that at the End of the Hob. 132. 
Term it ſhall be lawful for him to take the Corn growing to his own Uſe ; this 2 Rol. Abr. 
from the Intention of the Parties, and common Uſe of ſuch Words, 4 3 
amounts to a good Grant, and transfers the Property to the Leſſee; as . 
- Leaſe without Impeachment of Waſte gives the Leſſee a Property in the 
res. | | 
So if a Man by Indenture demiſes to F. S. the Manor of D. and bargains 2 Rol. Abr. 
and ſells to him all the Woods and Trees, Sc. on the ſaid Manor, to be 56. 
felled and carried away at his Pleaſure, Habendum the ſaid Manor for Life, e mw | 
this is an abſolute Sale of the Woods and Trees; for the Intention of the ys Fac | 
Grantor appears by the diſtin& Clauſe in the Premiſſes, and leaving the 837. pl. 117. 
Woods and Trees out in the Habendum. | „ 5 | 
If a Man obliges himſelf to J. S. in an Annual Rent of 101. percipiendum 2 Rol. Abr. 
enmuatim de Manerio de D. and bindeth the ſaid Manor, and all the Chat- 424. 
tels therein to a Diſtreſs, this amounts to a good Grant of the Rent, and 
J. S. may diftrain for it. 8 ; | 
If A. grants and agrees with B. his Heirs and Aſſigns, that it ſhall be 3 Lev. 305. 
lawful for them at all Times afterwards to have and uſe a Way by and e and 
through a Cloſe of A.'s, this amounts to a good Grant of the Way, and Coen; 
not a Covenant only for the Enjoyment of it. | | 
The Words ded: & concęſſi are general Words, and may amount to a oT nos 
Grant, Feoffment, Gift, Releaſe, Confirmation, Surreuder, Sc. 28aund.96, 
7. 7. 
cited; and that though the Jury find qued concefit, yet the Court may adjudge a Releaſe according to 


1 


the Operation it has in Law, 


os - - 


t | But 


- - OG $4 NT S- 
Cutie Jon. But a Releaſe, Confirmation, or Surrender cannot amount to Gren, 


Lit. Rep. veyances deſtined to a Special End. | 
in Grants of Things which lie in Grant, there are eſſential Words which maſt be made Uſe of. 
P | / ZIP b 8 5 : 


2» 


——_—_— 


*Page66: (G) Where a Thing ſhall be ſaid to paſs by Grave 


zor {ome other Convepance, 


vr 


— 
© 
* 


TF a Feoffment be made of a e 10 e Vears, and Li 
nee By 1 is made without Ouſter of the Leſſee, by which the 8 


For this vide 


2 Rol. Abr. void, yet if the Leſſee attorns, this ſhall be good as a Grant of the Re. 


56. and Tit. verſion. + | 
Feoffment. „ | : | 
+ By 4&5 Ann. c. 16. ſ. 9. Grants are good without Attornment. 


Cro. Jac. If A. by Indenture inrolled bargains and ſells Lands to B. and his Heirs, 

7-9-, with a Way over other of the Lands of A. this is void as to the Way, for 
aud Bol, nothing but an Uſe paſſes by the Deed ; and there can be no Uſe of a Thing 

| not in gfe, as a Way, Common, fc. before they are created. 

2 Co. 35. A Man demifes, bargains, and ſells a Manor, Part in Demeſne and Part 
| _—_— in Tenants Hands for ſeventeen Years, the Party may chuſe either to take 
; it by way of Leaſe at Common Law, and then the Tenants muſt attorn, or 

by way of Bargain and Sale without Attornment ; and this agrees with the 
Policy of the Common Law, to take every Man's Grant, fo as to paſs an 

Intereſt as ſhall be moſt advantageous for the Grantee ; and fince in this Caſe 

the Words allow a double Way of taking it, the Grantee fhall be Judge, 
which is moſt beneficial. ” j 


Co.Lit.r47. If A. bargains and ſells Land to B. by Indenture, and before Inrolment 


they both join in a Grant of a Rent-charge to C. this after the Inrolment 
ſhall be conſtrued the Grant of B. and the Confirmation of A. becauſe 
when the Bargain and Sale is inrolled, it has the Effect of a Deed inrolled 
from the making thereof, and therefore it muſt be the Grant of B. who had 
the Land at the Time of the Grant made; but if the Deed had never been 


inrolled, then it ſhould have been the Grant of A. and Confirmation of B. 


becauſe the Land never paſſed from 4. the Deed being ineffectual and void 


without Inrolment. | „„ | 
Plow. e II Tenant for Life, and he in Reverſion join in a Conveyance without 
: «Ig 15. a. Peed, this to avoid a Forfeiture ſhall be conftrued a Surrender of the Eſtate 
for Life, and the Conveyance of him in Reverſion; for it cannot be a Grant 
E vr Confirmation of him in Reverſion for want of a Dee. 
Co. 76. But if Tenant for Life, and he in Reverſion join in a Feoffment by Deed, 
' Plow. 140. then each paſſes only his own Eſtate ; the Tenant for Life the Freehold in 
Poſſeſſion, and he in Reverſion his Reverſion; and this cannot be a Forfe- 
ture, becauſe he in Reverſion joined in a proper Conveyance to transfer his 
Reverſion, and having paſſed it to another has no Intereſt left to intitle him 

to take Advantage of the Forfeiture. - „ 


mw Ther! 


t& vids nor a Surrender to a Confirmation or Releaſe, for theſe are peculiar Con. 


G R A N. 1 8. 
(t) Where Grants ſhall be ſaid to ve good, or void, for. 
2 Incertainty: And herein, 


|. What ſhall be a ſufficient Deſeription of the Thing granted, notwith- 
ſtanding any Miſrecital thereof. | | 


HE very Matter and Subſtance of every Grant being nothing elſe, as Hob. 229. 
my Lord Hobart ſays, but a Declaration of the Owner's Will to 7 
transfer a Thing to another; if by any Words his Intention appears to paſs 
the Thing, a flight Miſtake or Error in the Deſcription will not vitiate the 
Grant. Re | : | 
As where the Subchantor, and Vicars Choral of Litchfield, made a Grant *Page 663 
to Humphry Peto of 78 Acres of Glebe, and of their Tithes Predial and Cro. Car. 
Perſonal, and alſo of the Tithe of the Olebe, all which late were in the S548. 
Occupation of Margaret Peto, which was not true; yet the Grant was 3 
adjudged good, for the Words all which are not Words of Reſtriction, 881. 8 Pp. 
unleſs when the Clauſe is general, and the Sentence intire, but not when it reſolved. 
is diſtin. 7 | fn 
But where the Thing is not granted by an expreſs Name, there if a Fal- 2 Mod. 3. 
ſity is in the Deſcription of that Thing, the Grant is void; as if A. grant 
Lands lately let to D. in ſuch a Pariſh, and the Lands were not let to D. 
and were alſo in another Pariſh, the Grant is void, becauſe the Lands are 
not particularly named. : | Sis | 
If A. grants and confirms to B. a Rent of 5/. to be taken out of his Bro. Tit. 
Lands, which Rent B. has of the Grant of his Father; though B. never Grant, 69, 
had any ſuch Rent from his Father, yet this Grant of A.“ ſhall be good to „ 
create a Rent charge in B. for it is evidently the Intention of A. that B. jd 5: & vid 
ſhall have a Rent of 5/. out of his Land; and a Miſtake or Error in the Godb. 237. 
Deſcription of the Thing (a) referred to, ſhall not render the true Deſign (% Bur ira 
of the Contract ineffectual and void. fe 5 Mio ar” 
OR | „„ 125 all h Lande 
which he hath by Deſcent from his Father in D. the Land which he hath from his Mother does not 
pals. 2 Rol. Abr. 50. | | 


* 


nt 
U 
ik 
- 
| 
; 
11 
. " 


_ 


If a Man make a Leaſe of eight, Tenements in D. by ſeveral Leaſes, and 2 Rol. Abe. 
afterwards by Deed, reciting ſeven of the faid Leaſes, grants the Reverſion 49: 
to J. . with all Lands, Houſes, and Buildings in D. and the Grantor has ECD, 
only theſe eight Tenements in D. the Reverſion of the eighth Tenement not 
—_ ſhall paſs, for the Words all Lands, &c. cannot otherwile be 
atsfied. = ; | - 
„A Biſhop grants all his Farms and Hereditaments of J#efdown in Ig. Moor 176. 
d;con in the County of Somerſet ; the Biſhop has a Rectory which extends pl. 310. 
2tſelf into the County of Devon, and it, was held, that by Force of the 
Word Hereditament the ReQory paſſed, (5) but that for ſo much only as lay (6) if a Man 
| in the County of Somerſet, but that as to that in Devon it was void for In- grants his 

certainty, | Manor of 

: | | D. in the 
County of M. and the Manor extends itſelf into another County, no more paſſes than what lies in 
the County of A. 2 Rol. Abr. 50. —[Thut qu. in caſe of a Deriſe, if the lutention of the Teſta» 
tur will not govern 7] | „ g ; 

If a Man hath Lands in D. and S. Part of which Lands his Father had 2 Rol. Abr. 
by Purchaſe, and Part by Deſcent, and he grants omnia Terras & Tenementa S. 

n D. & S. & Modo in Tenura' J. S. c. vel aliquorum aliorum, & que G. 
Pater meus perquiſevit de J. D. G aliir, the Lands which his Father held by 
Purchaſe only ſhall. paſs. i 


Bu ton. 
2 Rol. Abr. 80 if the Lord licenſe his Copy holder for Life to teaſe Nlaclacre = the 


R * 7 
BED 9 J 


— 


| 


VVV 
| I irs VTEC 
2 Rol. Abr. Tf a Man leaſe his Lands by a certain Name, as Blickacre in the Pari 


1 d& Maria Loaf in Civilate Ghiefter, the Landlying in Moria Load: th. 
Kalinſon vert paſs, although it be not ſituated in the City of Ghaſter, for there was 2 


fufficient Certainty before expreſſed. 


52. Tenure of J. & for five Years, and Blactacre is not in the Tenure of J. S. 
H. vlliſen and but of the Copyholder himfelf; yet this amounts to a good Licence, Gr the 
Famiridge- Lands being particularly named, reduces it to a ſufficient Certainty. 


Co. Lit. 3. If a Man grant all his Land called D. in the Tenure, Ocenpation or 


2 Rol. Abr. Poſſeſſion of J. §. and F S. hath Part of the Lands in D. by Leafe, 


54 and as to the other Part he only depaſtures his Cattle there; yet all {hal 


— 


paſs by the Grant; for whether his Occupation be by Right or Wrong 
is not material, the Words being made uſe of to deſcribe the Thing 
granted. | | 


*Page 663 lt a Manor conſiſt of Copyhold Tenants only, and there are no Free- 


2 Rol. Abr. hold Tenants, without which in Strictneſs there can be no Manor, yet this | 
245. 
6 Co. 67. 


being known by the Name of a Manor will paſs by that Name. 
Hob. 121 A. made a Leaſe for Years, habend* a feſto Purijicationis, and after by 
Withes and Decd, reciting that he had made a Leafe to commence @ feſla Aunnmci dbu, 


Caſſou. granted the Reverſion to another, and the Grant was held good; and that 


the Mifrecital of the particular Eitate was not material fo long as he had a 
Reverſion in him. | 8 . | | 
2 Rol. Abr. A, ſeiſed of the Manor of B. in Right of his Wife, makes a Leaſe thereof 
44- for Years, which upon the Death of the Huſband and Wife becomes void ; 
1 and and notwithſtanding the Leſſee continues in Poſſeſſion, and the Heir of the 
os Wife, to whom the Land deſcended, reciting the ſaid Leafe grants that 
| J, . after the Forfeiture, Expiration, or other Determination of the 
ſaid Leaſe, ſhall hold and enjoy the ſaid Manor, Ec. for fixty Years; this 
Grant is void, and ſhall not take Effect in preſenti, or at the Expiration 
of the faid recited Term. 1 | | 
Bendl. pt. But as to this Matter, it ſeems by the better Authority of the Books, 
72. that if A. reciting that B. hath a Leaſe for Years of ſuch Lands, demiſes 


Andr. 3. the ſame Lands to C. for Years, to begin after the End or Determination of 


1 85 116. the ſaid Leaſe to B. where in Truth F. hath not any Leaſe at all of thoſe 
3 Lands, the Leaſe to C. ſhall begin preſently, for in Judgment of Law a 
Rol. Abr. void Limitation, and no Limitation, is all one; ſo if he recites a Leaſe, 
849. which in Conſtruction of Law appears aſter to be void, or miſrecites a good 
Cre, Car. Leaſe in a Point material, Halend from the End of the faid Leaſe, this 
399- new Leaſe ſhall begin preſently ; though where the firſt Leaſe is good in 
apt bs 's Law, and only miſrecited in a Point material, the new Leaſe can begin 
RA preſently, only in Enumeration of Years, not in Intereft, till the End of 


8 Lev. 77. the ſirſt Leaſe; for in theſe Caſes, the Commencement of this new Leaſe 
Keb. 360. being referred to a Thing which is not, cannot be any ways aſcertained c 


| Lev. 234. Beginning at any other Time. 


7/30 © 11. governed thereby, and then it is as if no ſuch Recital had been, which 
P': 77- would have left the Leaſe to begin prefently, as the ſtrongeſt Conſtruction 


| Vaugh. 73. 


2 Levy. 242. againlt the Leſſor, ſince there is nothing now to aſcertaiu or determine ts 


Si d. 460. | 
2 Keb. 322. Vent. 83. 3 Com, D | | : | 

2 Rol. Abr. King H. 8. in the 31ſt Year of his Reign leaſed Lands to one for twenty: 
$5. one Years, and after granted the Reverſion to a Biſhop, who reciting 
Hulfwell the Lands contained in the Letters Patent, and the Land itſelf before leales 


/ 


_ and yl by Name, and reciting the Letters Patent thus; That whereas H. 8. by 


858 his Letters Patent dated 20 H. 8. where in Truth they were dated 31 H. . 
and alſo miſreciting the Day of the Date, grants all the Lands, Tenements 

tc. to the e Leſſee for a certain Number of Years, poſt expiration® 

bhujuſmodi Literarum Patentium ; in this Caſe it ſcems, that the Date being 

miſtaken, and the Commencement of the new Leaſe referred to the Exp 

tien of the ſaid Letters Patent, when in Truth there were no ſuch Letter 


# 
7 


* 


Pates 


G R „ 


mama were recited, the fecond Leaſe ſhall begin preſently, and ſs by 
Acceptance thereof will amount to a Surrender of the firſt; aliter it would 
hace been, if the ſecond Leaſe had bern limited to begin after the End of 


the rſt Term generally. 


2. Where 2 Defe& in the Deſcription may be aided by Relation to a 
1 Thing certain. | | 


It a Grant be made of ſuch Liberties as ſuch a Town enjoys, the Grant Hob. £74. 
is good, being capable of being reduced to a Certainty; for when the Act of Godb. 245. 
Piſpalal relates to another Thing, that Thing becomes in a manner Part Rol. Abr. 
of the Diſꝑoſition; and the Standard referred to being * certain, the Grant wi 
by Relation thereto becomes certain, according to the common Maxim, Page 664 
id certum eff quad certum reale pateft. | 


But if a Man grant to another ſo many of his Trees as may be rea- Moor 880. 


ſenably ſpared, this Grant is void, for there is no Standard to reduce it to Hob. 198: 
a Certainty. _ i | | | 3 Dav. 36. 
If one makes a Leaſe for Years to another for ſo many Years as J. $8. 2 Leon. 86. 
foal! name, this at the Beginning is uncertain ; but when J. S. hath named Godb. 25. 
the Years, this aſcertains the Commencemeat and Continuance of the Leaſe 
xccordingly, but if the Leaſe had been made for ſo many Years as the Co. 155. 
Executors of the Leſſor ſhould name, this could not be made good by any 6 Co. 35. 


Nomination, becauſe to every Leaſe there ought to be a Leſſor and Leſſer; Plow. 6. b. 


and here the Nomination, which aſcertains the Commencement of the Leaſe, 273- b. 
not being appointed till after the Death of the Leſſor, makes the Leaſe 
deſective in one of the main Parts of it, viz. the Want of a Leſſor, and 
therefore, of Confequence muſt be void; which is alſo the Reaſon, that in 
the firſt Caſe the Nomination ought to be made in the Life-time of the 
Leſſor, and not by J. S. after his Death, for then it will be void. | 

(a) If A. lets Lands to B. for ſo many Years as B. hath in the Manor (% Co. Lit. 
of D. and B. hath then a Term for ten Years in that Manor, this makes 45: b - 
A's Leaſe to him good, and fixes the Meaſure and Contiguance thereof, fo es 72 
that B. ſhall have the Lands demiſed for ten Years. 80 (5) a Leaſe to one (% Pplow. 
during the Minority of J. F. who is then ten Years. of Age, is a good 522. 


Leaſe for eleven Years, if J. S. fo long live; for if he dies ſoouer, that 3 Co. 19. b. 


determines the Leaſe, ſince nothing appears to extrad it beyond his Life, 
and his Minority ceaſes at his Death. Knot BR 
But if a Woman be enſeint with a Son, and a Leaſe is made till ſuch 6 Co. 35. b. 
Iſſue in Yeatre ſa mere ſhall come to full Age, this is a Leaſe only at Will; | 
for it is uncertain when or whether the Son will ever be born, and conſe- 
quently the Beginning, Continuance and Ending of this Leaſe is uncertain ; 
and therefore it cannot be ſaid to be any Leaſe for Years, ſince it is to begin 
preſently as a Leaſe ; and yet nothing appears in the Deed itſelf, nor is there 
ſuch a Reference to any collateral Circumſtance, as may then meaſure 


the Continuance thereof. 


3. Where by an Elen giren to che 6 he may reduce an uncertain 
„%% Grant to a Certainty. | 


| Tf A. ſeiſed of a great Waſte, grants the Moicty of a Yard-Land lying Leon. 30. 
in the Waſte, without aſcertaining what Part, or the ſpecial Name of the Noy Fo + 
Land, or how bounded, this may be reduced co a Certainty by the Election Co. 
of the Grantee ; but it is otherwiſe in the Caſe of the Kivg's Grant, for | 
there can be no Election in his Cafe, and therefore the Grant is void 

8 


. 


Ca. Lit. 45. 


& RR A BN TT 18 

Keilw. 849 So if a Man grant twenty Acres Parcel of his Manor, without any other 
2 Co. 36. Deſcription of them, yet the Grant is not void, for an Acre is 3 "his 

| certain, and the Situation may be reduced to a Certainty by the EleQion © 
(s)Thatthe the (a) Grantee. | ON CL 
Election . „„ 2 
muſt be made in the Life-time of the Parties, and cannot be made by the Heir or Executor. Co 
Lit. 145. a. 2 Co. 37. a. Hob. 174. Leon. 254. Dl WR, . : 


ww wa, £ ic. 


2 Co. 36. But if a Man fell 20/. worth of his Land, Parcel of a Manor, thi; 10 
Kew. 84. void, it being neither certain in itſelf, nor reducible to any Certainty, for v 
N no Man is made Judge of the Value. „ 

page 66s; If a Man grant 600 Cords of Wood out of a large Wood, the Grau- 

$5 Co. 24. tee hath Election to take them, when, and in what Part of the Wood 0 
Palmer's he pleaſes, without any Appointment of the Grantor, and conſequently 


8 
e Fg may aſſign his Intereſt in them to a third Perſon, and he ſhall have the like \ 


319. ve Election. ; 2 f 
Moor 69 r. | | | 85 f 
Jon. 276, 8. C. Hob. 179. Like Point. 3 Wilf. 336, 338. : - 0 


5 Co. 24.in But if one grant to me 1000 Cords of Wood, to be taken at my EleRion, 
Palmers and the Grantor or a Stranger cuts down Part of the Wood, I can take no 
Wd Part of that which is cut down, but muſt ſupply myſelf out of the Reſidue 


| and Folly. it is a Breach of the Covenant in A. to cut down any of the Trees 


2 Lev: 14%: within that Time, becauſe the Latitude of Election which B. had is therety MW ” 


- judged, * abridged. 3 : : 

2 Rol. Abr. If a Man grant to another 200 Faggots of Wood out of all his Lands, p 
27. or 20s. in lieu thereof out of his ſaid 8 Habendum the 200 Faggots, 
W or 30s. to him and his Heirs, with Clauſe of Diſtreſs" for the one or the 

_ other, at the Election of the Grantee; in this Caſe the Grantee hath an 


Intereſt veſted/in him in the Faggots before any Election made by him; but 5 

as to the 20s. being given ia lieu thereof, he hath no Intereſt till he hati 

made his Election. os ks | ry 
Co. Lit. 35. If A. ſeiſed of Lands grants to B. that when B. pays 20s. that from hi 
a. 45, 6. b. thenceforth he ſhall have and occupy the Lands for twenty-one Year, * 
Rol. Abr. and after B. pays the twenty Shillings, this is become a good Leak h 
249. for twenty-one Years from the Time of ſuch Payment made; for though FN 

the Commencement of it was contingent and uncertain, and depended upon I" 


B. 's Election to pay the twenty Shillings ; yet after he bath paid them, this th 
takes off all Uncertainty, and fixes the Commencement and Continuance of 
the Leaſe. | s | „ 5 


— 


— } 
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() Yow Grants are to be expounded; And herein, 
1. How to be conſtrued where there appears a Repugnancy in the Words 


2 Rol. Abr. RANTS are to be conſtrued according to the Intention of os 
65 Parties; and if there appears any Doubt or 3p 1 paſt in 

1.1 ong againſt the 

9 » 


Grant 


(5) That the 


Co. Lit. 146. Words, ſuch (5) Conſtruction is to be made as is molt 
Word Grant 8 | | 


* — S 


VVV 2 
Grantor, becauſe he is preſumed to have received a valuable Conſideration implies 4 
for what he parts with. 8 e | | Warranty. 

| 8 | 77 Cre TRE 
213, 4.— That in Deeds, ſubſequent Clauſes, which are general, ſhall be governed „ 5 
Clauſes, which are more particular. 4 Mod. 69. That Words of a known Signification, but 


ced in the Context of a Deed that they make it repugnant and ſenſeleſs, are to be rejected equal- 
aw Words of no known Signification. Vaugh. 176. | — a 5 | 


Therefore if a Thing be granted generally, and there comes a Fiz. Moor 880. 
which deſtroys the Grant, it is void, being repugnant to the Thing firſt | 
nted. | | i : 
m if there be a Demiſe of a Parſonage with the Lands and Woods, ex- Moor 381. 
the Woods ; this Exception is void ; for the Woods being ſpecially 
granted in the Premiſſes cannot be reſtrained afterwards z ſecur if the + 
Woods had not been ſpecially granted. „ | | 
80 if a Leaſe for Years be made to a Man and his Aſſigns, provided *Page 666 
that he ſhall not aſſign; this Proviſo is void, being repugnant to the Pre- Moor 811, 
- miſſes, though it would be good, had the Word Afigns been left out. f f But a Pro- 
8 - NS | viſo, that he 
ſhould not aſſign without Licence of the Leſſor, had been good. 


o 


If a Man grant a Rent out of his Land, with Clauſe of Diſtreſs, and by Lit. Sed. 
a Proviſo in the Deed, or by Deed of Defeafance provides, that the Grant 220. 
nor any Thing therein contained, ſhall be conſtrued to extend to charge his 3 3 
| Perſon by Writ of Aannity ; in this Caſe the Perſon of the Grantor is not 5 
chargeable, becauſe the Charge upon the Perſon arifing only from the Man- | 
ner of conſtruing Grants, which for the Ps ede given ought to be 
extended as far as the Words will bear againſt the Grantor, there can be no 
Room for ſuch Conſtruction, when by the expreſs Words of the Grant the 
Perſon of the Grantor is not charged ; for no Implication ſhall be admitted 
to overthrow an expreſs Clauſe in the Deed. | 8 
But if the Proviſo had been alſo, that the Grant, nor any Thing therein Co. Lit. 146. 
contained, ſhould charge the Land, that Proviſo had been void as repug- a. 
nant to the Grant, * | 
So if a Man grant a Rent- charge out of the Manor of Dale, in which Co.Lit.x46. 
the Grantor has no Intereſt, with a Proviſo that the Grant ſhall not charge 6 Co. 41. 
his Perſon ; this Proviſo is void, becauſe the Grantor having nothing in the 8 Co. 65. b. 
Manor of Dale could not by any A& of his charge it ; and conſequently 
the Grantee having no Remedy for his Annuity but againſt the Perſon of 
the Grantor, the Proviſo to exempt his Perſon is void, as rendering the 
whole Grant ineffectual; and if in this Caſe the Grantor had been ſeiſed of 
the Manor, and had granted a Rent-charge out of it for the Life of the 
Grantee, with a Proviſo that the Grant ſhould not charge his Perſon, though 
the Grantee himſelf could have no Remedy but by Diftreſs, becauſe that 
Remedy being open to him, the Proviſo is to -exonerate the Perſon, yet 
vpon the Death of the Grantee his Executor may have an Action of Debt 
2zanſt the Grantor for the Arrears, becauſe the Executor has no other 
Remedy for the Recovery of them; for he cannot diſtrain after the Grant is 
cctermined, and therefore the Proviſo to exempt the Perſon is void againſt 
the Executor, as rendering the Grant uſeleſs and ineffectual. | 
if one makes a Leaſe for ten Years at the Will of the Leſſor ; this is a 14 H.8. 13. 
good Leaſe for ten Years certain, and the laſt Words are void for Re- Ero. Tit. 
pugnancy. So if one lets Lands at Will for a Year © fic de anno in annum: e 13. 
tlus is a Leaſe only at Will by the firſt Words, and the laſt Words being 
repugnant ſhall not con them, or add any more Certainty to its 
Continuance. . | . | | 
But if the /7z. or Proviſo be only explanatory, and not repugnant to the Moor 880. 
Grant, it will be good; as if a Leaſe be made of three Manors, W | 
| _- 


A. V 


10ʃ. Rent, viz. 5. out of one, and 5l. out of another; this is good, ad 
the Third ſhall be diſcharged. * 
Moor 880. 80 in Caſe of a Feoffment of two Acres, Habendum the one in Fee, and 
| the other in Tail; the Habendum only. in the Manner of Taking, but 
5 does not reſtrain the Gift. ol 
Moor 880. So if an Advowſon be granted, viz. to preſent every ſecond Turn; thi | 
: is good, the Yiz. being only explanatory. | 
Co. Lit. 183. And note as a general Rule, that where it is impoſſible the Grant ſhould | 
* take Effect according to the Letter, there the Law ſhall make ſuch Con: 
| ruten as the Gift by Poſſibility "wy take Effect. 


*Page "io „ 2, Where the Premiſſes differ from the Hahendum, and 1 how far 
V Habendum may enlarge or abndge the Grant i in the Premiſſes. | 


ColLi'6. The Office'of the Premiſſes of he. Deed is to name «ole Grantor and 


But for this Roa and the Thing to be granted or conveyed ; and of this it muſt he X 
rn le 4 obſerved as regularly true; 1½, That no Perſon not named in the Premiſes | 
1 after (C.) 'of the Deed can take any Thing by the Deed, though he be afterwards c 
named in the Habendum, becauſe it is the Premiſſes of the Deed that make f 
| the Gift, and therefore when the Lands, © c. are given to one in the Pre- 
6) But 2 miſſes, the Habendum cannot give any Share of them to (a ) another, becauſe 
Man not that would be to retract the Gift already made, and con 7 0 to make 
named in the Deed contrary and repugnant in itſelf. be 
the Pre- | 8 
miſſes may take an Eſtate in Remainder by Limitation in the Halen un. 2 Rol . 68. Hob. 


\- 31. Croc. Jag. 564-3 Come Dig. 333- 


2 Rol. Abr. 24ly, that the te cannot paſs any Thing that · is not . men. 
65. tioned or contained by Implication in the Premiſſes of the Deed, becauſe 
the Premiſſes being Part of the Deed by which the Thing is granted, and C 
_ confequently that makes the Gift, it follows, that the Halendum, which 10 


only limits the Certainty and Extent of the Eſtate in the Thing given, can M 
not increaſe or multiply the Gift; becauſe it were abſurd to ſay that the his 
Grantee ſhould hold a Thing which was never given to him. 7 

u 


Salk. 346. If a Termor grant a Term of 100 Years to the Grantee, his Executor 
| Adminiſtrators and Aſſigns, Habendum after the Death of the Grantor and _ 
his Wife, for the Retidue of the Term of 1000 Years, in this Caſe the 
Habendum being repugnant to the Premiſſes i is void, and the Grantee ſhall 
have the Term preſently. 


3. How the Words of a Cn are to be id as to the Emap 
Intended to be granted. 


Hob. 304. If a Prebend, who os an 3 annexed to his Prebendary, make 
a Leaſe for Year of ſeveral Parcels thereof, together with all err 
Emoluments, Profits, and Advantages to the Prebendary belooging, 9 
(5) So an General Words will not paſs the Advowſon, for they ſignify Things 0 
12 gainful, and Words in Grants ſhall be conſtrued according to a reaſonabt 
tion will and eaſy Os and not ſtrained to e n or unuſual. 
7} 54 


of an Ad- 
vowſon. 44 E. 3 1 Sh for this Reaſon it was held by two Judges a two, that 


if a Prebendary having a peculiar Juriſdiction make a Leaſe of his Prebe w with 4 
Profits, Commodities, Advantages, tc. thereto belonging, the Eccleſiaſtical uriſdiQion 
not thereby paſs to the Leſſee, that he mig make a Commillary, being 3 annexed he 


EET = OT 


wood and Sweepage paſs, but not the Soil, Timber-Trees or Mines, nor l 
bo theſe paſs by a Grant of the Herbage, though Livery and Seiſin be made. Hall ban 
tat the Grant of Yeflura Terre with Livery paſſes the Soil, and that the Grant of prime dre for 
no certain Time paſſes the firſt Cutting only, but that from ſuch a Day to ſuch a Day, it paſſes the 
fail. Vent. 3. 8 YE Ry 5 


* 


Cant of the Water paſſes both the Water and Piſcary, but not the Soil. Co. Lit. 4. 
. - 4 ; . ; ; 5 S 25 ; : Dav. 5 5. 
But a Grant of Stagnum or Gurges paſſes both Water and Soi,  *'Co-Lit. s. 


« 


zs Honour or Caſtle will paſs divers Manors or Things ſimple of different 
Natures ; as Fearm or Farm will paſs Houſes, Lands, Tenements, a Plow-- 

land or ſo much as one Plow can till; an Oxgang, or ſo much as one Ox n 
can till, may paſs Arable, Meadow, Paſture, and Wood, Oc. neceſſary © + 
for ſuch Tillage, +: 75 1 


General Words, as Honour, Ie, Caſtle, will paſs Things compound ; Co. Lit, 


80 a Grant of a Houſe paſſes the Houſe, Orchard, and Curtilage. Co. Lit. 5. 


both the Ground 5 Body f 80. 1 : 
A Grant of a (5) Bollery o t pa e Soil; by the Grant of Ovile ;, Lie. 
a 5 ee Guile (5) Co. 


4. 
2 Rol. Abr. 


If a Man grant all his Lands and Tenements, by theſe Words a (e) 29 Aff 9. 
Common in groſs doth not paſs. 1 i 2 Rol. Abr. 
(c) But by the Grant of a Tenement a Reverſion paſſes. 37 H.6. 5. That by'n Gann af a6 


vid Godb. 183. 8. P. but no Reſolution.—80 if a Man grant all his Lands and Tenements 
in O. a Rent-charge which he has iſſuing out of Lands there paſſes, 2 Rol. Abr. 57. hg 


— 
” 


— 


8 3 + Sce ante 667. n. „ 
By a Grant of Land the Houſes and Buildings thereupon paſs. Rol. Abr. 
| 15 57. 
If 4. demiſe Lands, and grants that the Leſſee ſhall have Houſe-boot in Palm. 320. 


granted, take Houſe · boot, &c. on the demiſed Premiſſes. 9 * ue. 
671. 


Chattels, Moveables and Immoveables within ſaid Park, by theſe 
Words the Pawnage paſſes. Og | „ 
If a Perſon grant an Acre called e Acres, an Acre only paſſes, Cro. Elia, 
H a Man grants (4) omnia bona ſua, Trees growing do not paſs ; other- 633. 
vile if they had been cut down at the Time of the Gram. 185. 4. 16. 
1 2 Rol. Abr. 
58. (A) So of a Grant de omnibus averiis ſuis, Deer will not paſs. 2 Rol. Abr. 57. 


Advowſon will be contained under the Name of a Tenement, and therefore a Licence to purchaſe 
Lands and Tenements in Mortmain extends to Advowſons. Dyer 350.80 Advowſons paſs by 
te Name of all Hereditaments lying where the Chutch lieth. Dyer 322. 


Vor. II. a Man Eee Oe Co. Lit. 6. a. 6 | If 


80 if a Man grant all his Woods and Trees, Apple Trees will not paſs, Hob."304. | 
1 Lord Cote ſays, that by a Grant of (a). Yeftura/Terre, the Under- Oo. Lit. . 
A Grant of ſeparalic Piſcaria paſſes neither Water nor Soil ; but a *Page 668 


Vaugh. 108. 


A Grant of a Grange paſſes a Barn or Stable with its Curtilage. Co. Lit. 5. 
So if a Man grant a Foreſt, Warren, Chaſe or Vivary, by theſe Words Co. Lit- N 


2. Gadb. 273. 
Man's Lands and Hereditaments Copyholds will not paſs, Owen zy — hut if a Man grants all 


his Lands and 'Tenements in D. a Leaſe for Years paſſes. Plow. 424. cont, Bro. Tit. Grant, 153. | 


ether Lands of the Leſſor's not demiſed, the Leſſee may, beſides thoſe Moor 6. pl. 


If Leſſee for Years of the Pawnage of a Park 2 all bis Goods and 3 Leon. 19. 


bee Spiritual Perſon, and not to the Corps of the Prebend. Lev. 125. Keb. 538, 639.— Vet an 


Tracment any Thing whereof a Man ma be ſeiſed wt de Libero Tenemegts ; rr nano, 
Thing w EC | - 


8 WR - tae. etl. os is 


A 4 M T 4 


21 Co. b. If a Man leaſe Lands for Life, exc ot g the Trees owing. a. | 

Lifredls | ward he grauts the Reverſion to another, by the Grant of te hen” 
, the Trees pals, for they are annexed thereto. - ' „ 

41 H. 6. 2. If a Man grant all his Chattels, a Term which he hath in Extent on a 

+, Statute Merchant palles ; for this is but a Chattel. | | 
Dyer as. If a Man grant all his (2) Goods and Chattels,' zu Obligation 

. 2 Abr. J. F. is bound to him paſſes hereby, aud by theſe Words he hath cl 
- f That a in the Parchment or Paper, although the Debt itſelf being 2 Choſe in 

Deviſe n granted or aſſigned over. 1 8 5 

will not carry Debts due to the Teſtator. Dyer 59. b. pl. 15. 


9H. 6. 5. b. If a Man grant omaia bona & catally ſua, a Term for Years which 
2 Rol. Abr. ph in Right of his Wiſe hereby paſſes. | 9 n 
: 14 this 80 if a Man grants amid bona & catalla ſua, the Goods which he hath 


” Bk , 


4 Rol. Abr. 25 Executor fhall paſs, as well as his owu proper Goods. - 
. 4 Leon. 22. 1 Leon. 263. | 


%% A Grant of bona & catalls felonum will not carry the Goods of 7 


oy. ' 
Vent. 32. Felo de fe. 
Saund. 274. 3 | 5 510 : | a 
*Page669 e 4. Where a Thing ſhall be faid to paſs as appendant, appurteoant, or | 
3 %% Of . l 
10 Co. 64. It ſeems agreed, that ſeveral Things will paſs as appendant or appurte 
Wers nant to the Principal Thing granted, without any expreſs Mention of them; a 
ds a] Abr. 28 if a (5) Man grant a Manor to which an Advowſon is appendant dt a 
6. Villain regardant, without ere perlineniis, yet theſe pals as (c) ap- ( 
Gouldſ. 42. pendant or appurtenant to the Manor. 0 $ 
Styl 8. a | | i 
5 (5) But this muſt be underſtood of a Grant by a common Perſon; for if the \ 
King grants ſuch a Manor, os grants a Manor cum ven yet the Advowſon does not pals. * 
Plow. 251 10 Co. 64. () Here zote, as regularly true, that nothing can be appendant cr 


appurtenant, unleſs it agree in Quality and Nature to the Thing whereunto it is appendant or ap tc 
purtenant; as a Thing corporeal cannot properly be appendant to a Thing corporeal, nor a Thug | 
incorporcal to a Thing incorporeal ; but 'Things ia 1 which lie in Grant, as Advowſons, Vi. to 
Uns, Commons, and the like, may be: to Things corporeal, as a Manor-houſe or Land; p 
or Things corporeal to Things incorporcal, as Lands to an Office; f alſo they muſt agree in Natur 
and Quality; for a Common of 'Turbary or of Eſtovers cannot be appendant or appurtenaht to Land; 
bot to a Houle to be ſpent there; nor a Leet that is Temporil, to a Church or Chapel which » 
Eccleſiaſtical; neither can a Nobleman, Eſquire, cg. claim a Seat in a Church by Preſcription, a 
appendant or belonging to Land, but to a Houſe, becauſe ſuch a Seat belongeth to the Houſe i 
reſpect of the luhet itance thereof. Co. Lit. 121. b. 122. a.——Alſo the Thing to which another 
is appendant muſt be of perpetual Subſiſtence ; and therefore an Advowſon which is ſaid to be ;. 
23 to a Manor, is in Truth appendant to the Demeſnes of the Manor, which are of perpetiu 
ubſiſtence and Continuance, and not to Rents or Services, which are ſubje to Extinguiſhment ad 
Deſtruction. Co. Lit. 123. a. Oe „„ 


— A 
* 


| | $ Vide infra. ; | 
CoLit.12z. So if a Man at this Day grant to a Man and his Heirs Common in ſuch 
A a Moor for his Beaſts Levant and Couchant upon his Manor, or if he gra 
| to another Common of Eſtovers or Turbary in Fee-ſimple, to be burnt ct 
| ſpent within his Manor; by theſe Grants thoſe Commons are appurtenale 
5 to che Manor, and ſhall paſs by the Grant thereof. 1 
2 Rol. Abr. So if A. ſeiſed of 100 Acres of Land to which a Common for Cu 
Go, br.  levant and couchant is appurtenant, by Grant made thereof within Time 
- Sucheveral Memory, and A. grants ten of the ſaid Acres only, without {ayi08 © 
and Porter . TY: . Y and carl 
me nan pertinentizs ; yet a proportionable Common for the Cattle {vant and 4 
on theſe ten Acres ſhall paſs; for being a Common -appurtenaph it in 
is Nature apportionable. e e 


"XV 


But if 4. grant the third Part of a Manor to which an*Azlvewſth/is\mp Savil 103, 


"I codants though he adds cum i yet the Advowſon does not — 
a+ 3 5 50 W N : > Abi 46 * 41 4 
on 3 BL. = „ ms RET 
| By a Grant of a Meſſuage five Tenementum, only the Houſe and Circuit ,, 
which 


thereof paſſes, but not the Garden, for theſe are diſtinct; for in a hs 6 1 qv 
a | 


tereſ quod reddat the Demand muſt be de uno Maſuagio & uno Gardino, and the Dyer and 
ole in Word Tenement, as here uſed, is only ſynonymous to the Word Myſuage ; I gon con- 


=- 


but it had been a Grant of a Meſſuage and Tenement it might be other Taff 
wiſe. 5 "I | „ 2 111 e eee 8 


held, that 


4 


= 


| Where a Houſe or Land belongs to an Office, or a Chamber to a 7 Vaughi4$, 
12 8 


128 rody, the Office or Corrody being granted by Deed, the Hauſes and Land 
| follow as incident or belonging to it without Livery, becauſe the Office is 98 
the Principal, and the Land but appertaining to it. 3 T 


and Bow will paſs. | nat lc 8 | 18 

By a Grant of a Houſe cum pertinentiit, a Conduit which conveys Water Moor 682. 
to the Houſes paſſes, and the Owner may, without alledging a Preſcription Browne and 
or Grant, enter upon the Soil of another to repair it; but this muſt be Nichols. 


done in convenient Time. 


It was found by Special Verdict, that A. was ſeiſed of a Mill in Fee, Piet 


hen; WY 4 that be built a Kiln at the End of the Cloſe wherein the Mill ſtood, ,,. 
ant or and then granted the Mill cum pertinentits; and if the Kiln paſſed was the Po 8 8 5 


Queſtion; and the Court held clearly, that if it had been found in the Keb. 736. 
Special Verdict, that the Kiln had been neceſſary to the Mill, that then it S. C. Arche 


or if the Mill, as Sluices, though never ſo far off; ſo a Dove-houſe to a Dwelling- 
not 4 houſe; but as it was here barely found, there was no colour to adjudge it 
nt or a to pas, | 1 85 1 


If a Man grants to another the Uſe of a Pump, the Grantee as incident gauud. _ 
to the Grant may enter on. the Ground of the Grantor to repair it; for this 


r Land; Privitege is given to him as incident to the Grant. | | 
LY So if a Man licenſe another to lay Pipes of Lead on his Ground to con- gaund. 423, 
4. vey Water to his Ciftern, although the Ground is not hereby granted, yet 

iption, 4 the Grantee may enter thereon to repair the Pipes. EE 

Houſe i If a Man grant the Fiſh in his Water, the Grantee may fiſh within, Hob. 224. 
b another but he cannot cut the Banks. | CO 2 Rol. Abr. 


So if a Man grant ve reſerve Wood, it implies a Liberty to take and carry 60. | 
t away. | . + EY | ; Hob. 234. 

TS, 2 | f : | 2 Rol. Abr. 
60. 


5. What Eftate or Intereſt ſhall be ſaid to be granted. 


in OBEY 1: is holden by Chief Juſtice Hok, that if a Termor grants the Land, x Salk. 346 
he gra be Grantee is but Tenant at Will; for it does not appear that the Grantor 


5 paſs, his whole Intereſt, and that this is enough to ſatisfy the 15 
Allo it was xGudged in B. R. that if a Termor for to00 Years by Deed re- Salk. 36. 
ry ry original Kaſe of the Lands, grants the ſaid Lands, together with (Gawain oe 


ke laid (a) recited Leaſe, to the Grantee, his Executors, Adminiſ — 


. 7 3 


34 3 eazact 


/ 


the : len would paſs by the Name of Meſſuage, with an averment, that they were vecupied qgetheri 


If a Man grant his Saddle with all Things thereunto belonging, Stir- Vaugh, 109. 


ſhould paſs by a Grant of the Mill; ſo if it were ereQed for the Uſe of the and Berne, | 


N 
4 
| 
LY 
| 
4 
1 
[ 
F 
4 


= 


— { tee; his E ors, Ac. aſter the Death of the Grantor and ks Wie 
Will, be- for the Reſidue of the Term of 1000 Years, that hereby the Term does 
he not paſs. 1 | 13. 5 3 : 
_ "Salle."346. © But this Judgment was reverſed in the Exchequer-Chamber, where; 
_ adjudgedin held, that . of the Lands in the Premiſſes to the l 
che kene Executors, Adminiſtrators, and Aſſigns, the whole Term of 1000 Years 
uer- ; | | . 
ee was ttansferred; and ſince by the Premiſſes the whole Term paſſed pre- 
-andaffirm- ſently, but by the Habendum not till after the Death of the Grantor and 
e in the his Wife they held that ex confequenti the Habendum was repugnant to the 
Houſe of Premiſſes, and void. 4 . „„ 
I a Man by Deed grant a Rent- charge, Reverſion, Common, or any 
Rol. Abr. Thing elſe which lies in Grant, without mentioning any particular Eſtate, 
as | the Grantee hath an Eſtate for Term of his own Life, becauſe a Man's own | 
Fe 1 03 Act is taken moſt pra tf againſt himſelf; and where the Words of the 
8 Co. 85. Deed will bear two Senſes without Injury to any one, the Purchaſer deſerves 
the moſt Favour and the Conſtruction that moſt enlarges his Intereſt is to 
de preferred; beſides, being granted to him, it cannot be ſuppoſed out of 


* 


. 


aim as long as the ſame Perſon continues. 
Moor $76. If A. grant a Rent-charge to B. and his Heir, Habendum to him and his 
pl. 1227. Heirs, to the Uſe of him and his Heirs for the Life of J. S. this is only a 
Wiltins ver. deſeendible Eſtate for the Life _- S. and not a Fee-ſimple. 115 
Pare. If an Office be granted to a Man to have and enjoy ſo long as he ſhall 
TY behave himſelf well in it, the Grantee hath an Intereſt for Life in the 
*Page67: * Office; for ſince nothing but his Miſbehaviour can determine his Intereſt, 
Co. Lit, 42. 0 Man can prefix a ſhorter Time than his Life, ſince it muſt be his own 
3. Act, (which the Law does not preſume to foreſee,) which can make his 
Rol. Abr. Eſtate of ſhorter Continue. 


344. | 
I Show. 523, 331. Show. P. Caſes 161. 4 Mod. 173. 


Co. Lit. 42. If the King grants an Office at Will, and grants a Rent to the Patentet 
= fror his Life, for the Exerciſe of his Office; this is no abſolute Eftate for 
Life; becauſe the Rent being granted on Account of the Office and in Diſ- 

charge of the Duty of the Place, whenever his Intereſt in the Office ceaſes, 

the Rent is determined, becauſe it was at firſt granted for the Exerciſe of 

the Office, which he is no farther concerned in. ET 

Moor 6. If a Man make a Leaſe for forty Years, and grants that the Leſſee ſhall 
pl. 23. have Houſe-boot, Fire-boot and Cart-boot, in other Lands of the Grantor's 
| not demiſed, though it is not ſaid for how long, yet the Grantee ſhall hare 
ſuch Privilege during the Continuance of the Leaſe, and ſuch Privilege ſhall 


% 


| goto his Executors and Aſſigns, = 


. At-what Time the Thing granted becomes veſted, and when the Grantee 


2 Kol. Abr. If à Man grant a Thing to be taken yearly, and the Grantee negle®s 
64. do take it for one Year, he cannot take double the Quantity the next ; w if 
2 Man grant to aonther and his Heirs 200(a) Faggotsof Wood, to be taken 
and Wade.” 1 carly, and the Grantee negleRs to take any for the firſt Year, he cannot 
Cl endet the next take 400 Faggots ; for by this Means be migtt dcfiroy all th 
Conimen Woods of the Grantor. e | TIS 
ſet ien ; | | 
Read of Cattle yearly, the e if he negle&s to ſee l the Common for on? Year, cannot ps 
on double the Numbee the next. HA 36 th 16h ft 5 Hay gs 6 03h 45 * 


4 58 N 


3 


7 


% 
CE A N 
; 21 9 * . I © % ot . 1 


But if the Grantor be to render the Thing, as if A. grants 200 Faggots 4 Rol. Abr. 
of Wood to be taken yearly out of all his Lands, with Clauſe of Diſtreſa, 6. 
and the Grantor is to cut and make up the Faggots and carry them to the 

Houſe of the Grantee; if the Grantor neglects to do this for the firſt or 
iy one Year, the Grantee ſhall have double the Quantity the next; for in 
this Caſe the Grantor was to do the firſt Act, and ſhall not have any Ad» 
rantage by his Neglect. ; e 
He who hath the next Avoidance of a Church, muſt preſent to the next 7 Co. 28, 
that happens after ſuch Grant, at his Peril. „ 
If a Man grants all his Trees to be taken within five Years, the Grantee Moor 883. 
cannot take any after the Expiration of the five Years ; for this is in Nature 
of a Condition annexed to the Grant; but if the Grant had been of the 
Trees, with Covenants either on the Part of the Grantor or Grantee, that 
they ſhould be taken away in five Years, there the Grantee may take them 
after the Expiration of five Years, and the Grantor muſt purſue his Remedy 
by Action of Covenant. '' * r ge er Po To ; | 
So if a Man grant Corn growing, and the Grantee does not take it/away Moor 882. 
in a reaſonable Time, N the Grantor receives à Prejudice, he may Per Hutton. 
have an os on on the 77 Ge, f 4 , 23.25 7 . 1 l : + So for not 


r in 4 of _ LS "7 OTE >” taking 
l WES away Tithes in due Time, whereb y the Occupier of the Land is prejudiced, 


= * 
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e it et e een een 2 1 — 
(a) Guardian is one appointed by the Wiſdom and Policy, of (a) For the 
the Law to take Care of a Perſon and his Affairs, who by Reaſon Derivation 


and ſeveral 
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SORT e ß 07 ND id therefore 
Braflon, I. 2. c. 38. f. 86. treating thereof, ſays De illi, qui minores ſunt & infra altem, & 
ortet ofſe ſub tagela . aura aliorum, eo quod ſe ies regere nn nerunt, & quorum guidam debent o/ſq 
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00 The keberat Kinds of Guardians, CON 
© "And . | 


e ge | 1. Of the ſeveral Kinds of Guards by the Com 


nt Law, 675. 1 | 
>. Of Guardians by Cuſtom. "875... 
- 18: of Gyardians by: Sinne (87G 39 5 bg, 


& a tee may be Guardians, and are. ee 


3 82 wh: * ;-thervto:; - 678. TP Gong 
© By what Authority Guardians ate appointed, and 
00 Herein of the proper Juriſdiction in reſkratning and 
hott . puniſhing Abuſes by Guardians, and. others, in relation 
to Inkants. 679. 
(D) Df the Panner of appointing and admitting a 
Guardian, 680, | 
(E) at what Time the Authoriep of a Guardian ceales 
and what Jas will determine it. 681. 
(F) Df the Guardian's Jntereff in the Body and Lands 
of the hag and —_ Remedy for l 682. 
6 ings a Gua 1 Us wkullp do, and 
0 Ge bind the and 60 


(H) Of the Infant's Remedy — his Evardian for- 


Abuſes by him. 685. 
5 0 oo? Df Fd a 8 to attount, and what Allow- 
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5 1. of the ere Kinds of Guardians oy the Common l Lav. 
N r Q 1 941 Nuit | 

Lit, 88, ＋ HERE de Fe (a) Kinds 5 Guardian by the 8 ammon L. 

8 | . Guardian in * Socaghy N and Nuran. 5 

ere is a2 

yardian in dale and Guardian in e ge; edge \ Guardian in Chivaliy is eaſed, 
Gyardian i Droit, that is to ſay in his own Right; Sean in Fait; as where the King of 


Lord aſſigneth over. the Cuſtody to another N. theſe are either Guardians by , Of 


r; 

Guardians by Claim and Poſſeſſion without Rig t; likewiſe Guardian in Socage is twoſold, vir. 
Guardian'b 7 Right, 58 is ealled Tutor Ry, and We by Poſſeſſion ae Claim, who is 
called Tittor Alienus, Th 25 706. | 


1. Ak 


g. SSS 


Ne So. os 


ys > ey & & &© = 2 


„ . e. cs 


ö 


it, 


* 8K 


1, A to Guardian in Chivalry, it is to be obſerved, that by the Com- Lit. Sc@. 
bon Law, if Tenant by Knights Service bad diet. his Heir Male being 723, * 


| "0 Pan - — 
L I 8 5 {6 5 3 
= * 4 "I th 
, 2 e "= . 
. 


laid to diſparage the Heir by marrying him to the Daughter of a Villain, _ —— 


eident to ſuch Tenures, and Aids pur file marrier & pur faire fitz Chivaler. 


: _ was, yet it is {till called Socage Tenure, and the Guardian in Socage 
18 


* 


GVARD,IAN 5 


under the Age of twenty-one Years, the Lord ſhould have the Land holden T Lit: 7 
of him till ſuch Heir had arrived to that Age, becauſe till then he was not 3 juſt. 12, 
intended to be able to do fuch Service; and ſuch Lord had likewiſe the 13. 
Coftody of the Body of the Infant to breed him up and inare him to Mar- 

tial Diſcipline, and was therefore called Guardian in Chivalry. | 


So if an Heir Female were unmarried, and under fourteen at her An- Co Lit. 76, 
cetor's Death, the Lord was Guardian till the arrived to that Age; alfo 
by Valin. 2. cap. 22. the Lord ſhould have had the Land till he were fixteen 
to tender conrenable Marriage to her; and if the Lord died within the 
two Years, the Law gave the ſame Intereſt to his Executors and Admi- 
wm. Tt! i So att i 8 8 

Wardſhip was due to the Lord in reſpect of the Tenure ; therefore if oe Co. Lit. 75. 
Lord had releaſed his Seigniory to his Ward, or the Seigniory had deſcend- We 
ed to him, be ſhould have been out of Ward, for cef/ante Cauja cefat — 885 Abr. 
of Heir who had been in Ward by reaſon of a Tenure in Capite, Co. Lit. 8. 
when be came of Age, muſt have ſued Livery, i. e. to have had the Lands 
ddivered to him by the King, the Expence of which was half a Year's 
Profit of his Lands holden ; but if the Heir had been of Age at his An- 
ceſtor's Death, he ſhould have paid for Land iu Poſſe ſſion a Year's Profit for 
the King's Primier Seiſin and Livery, and for Reverſions expectant on Free- 
holds half a Year's Profit, and the King ſhould have had all the meſne 
2 _ of Livery were made; ſo if a Tender were made, and 
not duly purſued. C11 ̃ĩͤ bay et at ad hs 
1. g the Start of (a) Merion, cap. 6. if the Lord diſparaged his (5) Male Ca. Lit. $0. 
Ward under fourteen, he ſhould have loſt the Ward, and the whole Profit (4) On this 
thereof ſhould have been converted to the Ward's Benefit; the Lord was Tatute Lit 


Burgefs, one attainted of Felony, to a Baſtard or Alien, one wanting Hand tion could 
er Foot, deformed, paralytick, conſumptive, &c. | be brought, 
| p | : . 4 © 8 2 | becauſe 
zone was ever brought. Lit. Sect. 108. And the Reaſon hereof, ſays my Lord Cole in his 
Comment, is Puig periculoſum exiſlimandum gf, quod bonorum Vivorugh non camprobatur excmplo ; not ſays 
he, that a Statute can be antiquated, but un may be expounded by Non-uſe, Co. Lit. 81. b. 

(5) But there never was any Forfeiture of the Marriage T3 Heir Female. Co. Lit. 82. b. 


On the Death of Guardian by Kni ght's- Service, the Executor ſhould Co. Lit. go, _ 
have had the Wardſhip of the Heir, for they had it to their own Uſe, and . 
might have granted or aſſigned it over; and thereſore were not at all ac- 
countable to the Infant when he came of Age. WET . 

But this Sort of Guardianſhip being a Sort of Dominion of Maſters Page 674 
over Servants and Vaſſals, introduced among the Gothick Nations to breed 
them to Arms; it was deemed a great Burden, and therefore is now fallen 
by the 12 Car. 2. cap. 24. by which all Tenures by Knights-Service, and 
Socage in Capite, are turned into common Socage, and diſcharged of 
Homage, Livery, Primier Sciſin, Wardſhip, c. which were at Law in- 


2. By the Common Law, if Tenant in Socage die, his Heir being under Co. Lit. 84. | 
fourteen, whether he be his Iſſue, or Couſin Male or Female, the next 
of Blood to the Heir, to whom the Inheritance cannot deſcend, ſhall be 
Guardian of his Body and Land till his Age of fourteen ; and although the 
Nature of Socage one be in ſome Meaſure changed from what it ori i- 


il only where Lands of that Kind (as moſt of the Lands in Engle. 
now are) deſcend to the Heir within Age; and though the Heir after 
burteen may chuſe his own Guardian, who ſhall continue till he is tweuty- 
SR one. 


3 


% 


Caſe. 


| 36:44 20 7 37 | 
one, yet as well the Guardian before fourteen, as he, whom the It, 


ſhall think fit to chuſe after fourteen, are both of the ſame Nature, and 
have the ſame Office and Employment aſſigned to them by the Law, without 
any Intervention or Direction of the Infant himſelf; for they were there. 
fore appointed, becauſe the Infant, in regard of his Minority, was ſuppoſed 
incapable of managing himſelf and his Eftate, and conſequently derive their 
Authority not from the Infant, but from the Law ; and that is the Reaſon 
they tranſact all Affairs in their own Name, and not in the Name of the 
Infant, as they would be obliged to do, if their Authority were derived 


from him. 


Co. Lit. go, Hence the Law has inveſted them not with a bare Authority only, but 


ve alſo with an Intereſt till the Guardianſhip ceaſes; and to prevent their 
„ Abuſe of this Authority and Intereſt, the Fl bl 

to the Infant, either % 5 he comes to the Age of fourteen Years, or at 

any Time after, as he thinks fit; and therefore are not to have any Thing 

to their own Uſe, as the Guardian in Chivalry had. 

3. Guardian by Nature, who is the Father or Mother; and here we 


: 72 AF ws muſt obſerve, that by the Common Law every Father hath (a) Right of 
27 All. pl. Guardianſhip of the Body of his Son and (5) Heir until he attain to the 


73. Age of (e) twenty-one Vears. 
33H. 6. 55. e | | 


| Raſt, Ent. 263. (a) The Father being Guardian in Socage ſhall account with the Son for the Pro- 


fits; ſor otherwiſe it would be more for the Son's Advantage to have anether for his Guardian than 
his Father. Co. Lit. 88. And the true Reaſon of Guardianſhip is not with reſpect to the 
Benefit of the Lord by Tenure, but with reſpect to the good Education of the Infant, Carth. 386. 
But where the Father had the Cuſtody of the Body of his Heir Apparent, in reſpect of his 
natural Right, he ſhould render no Account to the Heir; for what the Facher might receive on ſuch 
Account, would otherwiſe have belonged not to the Heir, but to the Guardian in Knights Service, 
Co. Lit. 88. (þ) The true Reaſon why, by the Law of England, the Father hath not the Guar- 
dianſhip of his younger Children, is, becauſe by our Law the younger Children cannot inherit any 
Thing from their Father. Carth. 386, per Holt C. J. () That the Guardianſhip of the Father, 
which is a Guardianſhip by Nature, continues till the Son and Heir Apparent attain to the Age of 
twenty-one Years, but that is with reſpe& to the Body only. Carth. 386. per Holt. 


3 Co. 37. And therefore, when Tenures in Knights-Service were in Being, the 


Katclife's Guardian, in Chivalry could not have the Cuſtody of the Body of the Heir 
Co. Lit. 55, 28 long as his Father was living; but all, which ſuch Guardian could 
3 280 have, was the Cuſtody of the Lands which were deſcended to the Infant 


— 189. from his Mother or other Collateral Anceſtor; and therefore the Father 


Vaugh. 180. had an Action of Treſpaſs for taking away his Son and Heir quare Filun 
d Heredem rapuit, though he was not in Fropriety of Speech counted the 
PTE rn JS ble 

thereſore 


the Writ d: Cuſtodia Terre Y Hearedis did not lie, becauſe the Father was not complete Guardia, 


Fitz. Tit. Garde 32. a ; 
*Page675 But neither the Mother, nor any Collateral Anceſtor could have had 


| Lit. Sect. the Cuſtody of their Heir er before the Lord; for though they u 


. have an Action of Treſpaſs 1 
Co. Lit. 84. they can have it only againſt a Stranger, and not againſt Guardian in Chi- 


guare Conſanguineum & Heredem raput, yet 


4 Guardian by Nurture, who hath only the Care of the Perſon and Edu- 
cation of the Infant, and hath nothing to do with his Lands merely in Vir- 
tue of his Office ; for ſuch Guardian may be, though the Infant hath os 
If a rich Lands at all, which a Guardian in Socage cannot. 4 | | 


Co. Lit. 88. 


-Uncle takes ; 


three Infant Niece into his Houſe, and leayes them large Fortunes, and they remain in the Hou 
with one of the Executors, the Court will not, on Petition of their. Father, order them to be 
vered over to him. Hopkins's Caſe, M. 1732. 3 Peere Williams 152.-——Children have 2 


| Right to the Care of their Mother, and the Court will order a Grandfather to deliver them up t. 
ker. Mellifo v. De Cota, M. 1737. 2 Atkyn 14. fot 1. 00 


w has made them accountable | 
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| $y the Cuſtom of the City of London, the Cuſtody and Guardianſhip of gut we a 


Orphans, under Age, unmarried, belongs to the City. 3 
| —_ F * . i Cine of 
Linden Lat 


the Cuſtom of Kent, where any Tenant died, his Heir within Age, c. B) | 
the Lord of the Manor might and did commit the Guardianſhip to the next Lamb. 611, 
Relation in the Court of Juſtice, within whoſe Juriſdiction the Land was; 612, 624, 3. 
but the Lord was bound on all Occafions to call him to an Account; and 
he did not ſee that the Accounts were fair, the Lord himſelf was bound 
to anſwer it. This Province the Chancellor hath taken from inferior Courts 
fnce the Conqueſt, only in Kent, where theſe Cuſtoms ace continued; 
but the Cuſtom is not uſed even in Kent at this Day, becauſe the Lords in 
iving Tutors do it at their own Peril in the Account; and therefore every 
Man thinks it dangerous to intermeddle. | ft 
This Guardian appointed by the Lord is to have the ſame Allowance, Lamb. 624. 
and no other, with the Guardian in Socage at Common Law, and is. ſub- 5 
jet, as has been ſaid, to the Account of the Heir for his Receipts, and to 
the Diſtreſs of the Lord for the ſame Cauſe. . | 
If Copyhold Lands deſcend to an Infant within the Age of fourteen , n,_ Abr. 
Years, the next of Kin, to whom the Lands cannot deſcend, ſhall be Guar- 40. 
dian both of the Infant's Land and Eſtate, if by the Cuſtom of a Manor it 2 Lutw. 
does not belong to another, ot totes eats, oath. al „ 
And therefore if a Copyhold deſcend to a Lunatick, or an Infant within 5. nn 


Wy _”_ fourteen, the Lord, without a Special Cullen for 2 Pur- Hal: an 


4 
1] 


* 


no Power of appointing a Guardian. Hutt. 16, 


| $478 7 2 Lutw. 
B the Common Law, no Perſon could appoint (a) a Guardian, candy 3 Co. 37. 
the Law had appointed one, whether the Father was Tenant by Knight's 3 Inſt. 62. 
Service or in 2 ea, 3 


W at Ia, Te. 
rant in Socage of Age might have diſpoſed of his Land by Deed, or laſt Will, in Truſt for his 
Heir; but not the Cuſtody and Tuition of his Heir, Yor the Law gave that to the next of Kin ts 
»hom the Land could not deſcend. Vaugh. 178. e þ LES . 


The firſt Statute, that gave the Father a Power of appointing was the 4 Sid. Rep. 
CSV. A. cap. 8. which provides under ſevere Penalties, ſuch as Fine wh 1 
and Impriſonment for Vears, That no Body ſhall take away any Maid - within 
or Woman-Child unmarried, being within the Age of fixteen Years, this Statute. 
* out of or from the Poſſeſſion, Cuſtody or Governance, and againſt 28tra. 1163. 
the Will of the Father of ſuch Maid or Woman-Child, or of ſuch Per- 

* ſon or Perſons to whom the Father of ſuch Maid or Woman-Child by 

* his laſt Will and Teſtament, or by any other Act in his Life-time, hat} 5 
* * or ſhall appoint, aſſign, bequeath, give, or grant the Order, Keeping, *Page676 
* Education and Governance of ſuch Maid or Woman-Child. = 5 

ln the Conſtruction of this Statute it hath been holden, that if two Pel- Po h. 204. 
ſons are appointed Guardians by Authority of this Statute, and one of them | 
dies, the uardianſhip will not ſurvive, becauſe this Statute gives an Autho- 
nty to a Special Purpoſe, and makes the Raviſher Criminal within dE». 
Vords of it; and being a Penal Law ought to be conſtrued ſtrictly. j See , 

5 5 | | - 


The 


i 


G U AR D I AN. 
; ; 2 fs £26 1 


IT be 12 Car. 2. cp. 24. enacts, That where any Perſon hath or ſhalt 

_ ** have any Child or Children under the Age of twenty-one Years, and not 

4 married at the Time of his Death, It Hall and may be lawful to and for 

L 4 the Father of ſuch Child or Children, whether born at the Time of the 

| © Deceaſc of the Father, or at that Time i= Yexira ſo mere, or whether 
« ſuch Father be within the Age of one and twenty cars, or of full A; 


... by his Deed executed in his Life-time, or by his laſt Will and 5 | 


<< ment in Writing, in the Prefence of two or more credible Witneſſes, to 
- 66 diſpoſe of the Cu and Tuition of fach Child or Children, for. and 
4 during ſuch Time as he or they ſhall reſpectively remain under the Age 
4 of twenty - one Years, or any leſſer Time, to any Perſon or Perſons in 
4 Poſſeſſion or Remainder, other than Popiſſi Reculants ; and ſuch Difpoſi- 
1 tion of the Cuſtody of ſueh Child or Children, ſhall be good and ef. 
« fetval againſt all andevery Perfon or Perſons elaiming the Cuſtody or 
4 Tuition of ſueh Child or Children as Guardian in e, or otherwiſe, 
and fuck Perſon or Per ſons to whom the Cuſtody of fuch Child or Chil. 
. * dren hath been, or ſhall be diſpoſed or deviſed as aforeſaid, ſhall and 
may maintain an Action of Raviſhment of Ward or Treſpaſs againſt any 
% Perſon or Perſons which ſhall wrong folly take away or detain fuch Child 
« or Children, for the Recovery of ſueh Child or Children; and ſhall and 
4 may recover Damages for the ſame in the faid Action, for the Uſe and 

e Benefit of ſuch Child or Children, 
And ſuch Perfon or Perſons, to whom the Cuſtody of ſueh Child or 
Chicken hath been, or ſhalt be fo diſpoſed or deviſed, ſhall and may 
„ take into his or their Cuſtody, to the Uſe of ſuch Child or Children, 
| „ the Profits of all Lands, Tenements and Hereditaments af fuch Child 
* or Children, and alſo the Cuſtody, Tuition and Management of the 
Goods and Chattels and Perfonal Eftate of fuch Child or Childsen till 
4. their reſpective Age of one and twenty Years, or any leſſer Time, ac- 
« cording to ſuch Diſpoſition aforeſaid, - and may bring ſuch' Action or 
« Actions in relation thereto, as by Law a Guardian in common Socage 

« might do.” 3 9 


In the Conſtruction of this, Statute the following Opinions have been 


| holden : | : | 

Vaugh.-r79; 1. That a Teſlamentary Guardian, or one formed according to this 
wh | Statute, comes in loco Parentis, and is the fame in Office and Intereſi with 
à Guardian in Socage, and differs only as to the Modus Habend, or in 2 
few particular Circumſtances; as firſt, that it may be held for a Jonger 
Time, viz. till the Heir attains the Age of twenty-one, where beſore it was 
but to fourteen. : Secondly, it may be by other Perſons held; for before it 

| was, the next of Kindred not inheritable could have it; now who the Fa. 

ther names ſhall have it. ? | I 
Favgh.158. 2. That though neither before nor fince this Statute a Perſon under Age 
may deviſe his Lands, yet a Perſon under Age may, within this Act, dil- 

5 2 of the Cuſtody 4 his Child, and fuch Diſpoſition draws after it thc 

„c. as incident to the Cuſtody. ” 


*Paged77 J. That an Infant hath the ſame Remedy againſt a Teſtamentary Gu. 


Vaugh.z 79. dian, as he had againſt a Guardian in Socage, though the Statute ſpeaks 
. only of Remedies for the Guardian. | . 
Vaugh.184. 4. If the Father being of Age deviſe his Land to J. S. durin the Mi- 
| nority of his Son and Heir, in Truſt for bis Heir, and for his Maintenauer 
and Education until he be of Age, this is no Deviſing the Cuſtody 
©, this Statute, for he might have done this before the Statute. 4 
Vaugh. 5. If a Man deviſe the Cuſtody of his Heir Apparent to J. C. an 
184, 5. riientions no Time, either during his Minority, or for any other art 
this is a good Deviſe of the Cuſtody within the AR, if the . 


e e mie = 
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dr fourteen at the Death of the Father, becauſe by the Deriſe the 5 
Modus habendi - Cuſtodian is changed only , as to the Perſon, and leſt the 
ane as it was to the Time; but if above fourteen at the Father's Death, 
then the Deviſe of the Cuſtody is merely void for the Incertainty; for 
he AR did not intend every Heir ſhould be in Cuſtody until one anßd 


renty, Non ut tamdiu, fed ne digtius ; therefore he ſhall. be in this C | 3 | 2 a 
ba fo lng as the Father appoints, and if he appoint no Time, 5 0 ND 


* That this Teſtamentary Guardian hath the Cuſtody not only of the Vaugh.z85, 
Lands deſcended or left by the Father, but of all Lands and Goods any 6. 
ay acquired or purchaſed by the Infant, which the Guardian in, Socage 


had not. 


J. That this Guardian cannot affign or transfer: the ee © yer to Vaugh. 18. 


R | \dmituftra- 
tors; for though it be an Intereſt, yet it is an Intereſt joined with 4 xi 118 8 
which the Telatur might think thoſe Perfons incapable of executing, | 


viſe, the mare Guardians were appointed for the Security of the Infant, NE” 
the leſs ſecure he would be, becand L upon the Death of any one of them, vet wm 


Neapack | 
in him; or if he abuſes the Truſt, by doing any Thing prejudicial-either to py, <0 : 
2777 either totally remove him, and appoint another Guardian, or elſe 2 Sid. 424, 
inpoſe ſuch Terms on him, by obliging him to give Security, , as will Vern. 442. 
eſfectually hinder him from doĩug au Thing prejudicial to the Infant; bat 90. = 
in what particular Inſtances of this Kind a Court of Equity will interpoſe, . 20 . 


ext ap 

tody of his Infant Heir, becauſe of the Meanneſs of his Eſtate, and the 7 nd 

Prejudice that would accrue tu the Lord of the Manor; and therefore the 2 Lutw. 

Lord, or thoſe intitled by the Cuſtom, ſhall have the Cuſtody of him. 1184. 

8 F f VTV 1 Comp. 243. \ 
| beg tbh 


And Note, that both by the 4 © 5. P. & M. o. 8. and by this Statute, Sid. 363, 


Leaſe of Infant's Lands“; and; ſuch Leaſe is abſolutely void. 


make a Li 0 
"Wi. 129, 135. 


(B) What 


— 


86 u AA DAN 


Pate 678 (B) W ons be ans 3 
*Page 6 (B) What Perſons map be Guardians, and are intitlib 


Oo. Lit. 88. © FERE in the firſt Place we muſt take Notice, that there | 
2 Mod.176. His Guardian in Socage but where Lands of that Nature deſcend K 
eir. | | et 
Ces Lit. 87. Therefore if a Man die ſeiſed of a Rent-charge, Common, or ſuch 1; 
ay nberitances, which lie not in Tenure, (and diſpoſe not of the Nog 
his Child, the Heir may chooſe his Guardian; if he be ſo young that he 
can make no Choice, it is moſt fit that his next Couſin, to whom the Inhe- 
i Titance cannot deſcend, ſhould have the Cuſtody of him, and whoever takes 
the Rent, &c. is chargeable in Account; but if he have any 0 Land, 
the Socage Guardian al take the Rent- charges, &c. in his Cuſtody, 
F. N. B. 143. 80 the Wife's Heir ſhall not be in Ward during the Life of Tenant by 
| the Curteſy, becauſe by his Continuance of his Wife's Eſtate the Deſcent 
2] to the Heir is interrupted, © ' . —*-o | 
Co. Lit. 87. By our Law the next of Blood to whom the Inheritance cannot deſcend, 
_ _—_ is intitled to the Guardianſhip ; as if the Land deſcend from the Father, 
the Com. the Mother, or other next Couſin of the Mother's Side, ſhall be Guardian 
mon Law, in Socage, & fic e converſo, where Lands deſcend. from the Mother; but 
and is con- the (a) Civil Law appoints him to be Guardian that is to inherit next, 


firmed by ich o | . nll,” Mi By 
3 our Law ſays, 1s committere ovem Lupo 


( The Rule inthe Civil . is, as fbi Emolumentum, ibs & ue onus fe d. 


Co. Lit. 83. Tf the younger Brother die ſeiſed in Tail, leaving Iſſue under fourteen, 
_ © © the Elder, not the Middle Brother, ſhall be his Guardian in Socage, for in 
| _ equal Degree the Law prefers hm. 2 i 
Eo, Lit. 38. But if Tenant in Tal have no Brother or Siſter, and die, _ Iſſue 
| under fourteen, the next Couſin of the Father's or Mother's Side that firſt 
ſeifes the Heir ſhall have the Cuſtody of him; for the Relation on both 
Sides is equal, and no Cauſe appears wherefore either ſhould be preferred; 
and he that firſt takes Care of the Heir ſhews himſelf to be moſt concemed 
for his Intereſt. | e e gd: oz ee 
es. Lit. 88. But if Donees in Frank- Marriage die, their Iſſue being under four- 
| teen the next Couſin of the Part of the Donee that was the Cauſe of the 
= (being not inheritable to the Donor's Reverſion) ſhall have the Cuf- 
tod. 5 „ : 
Ce. Lit. 388. A. ſeiſed of ſome Lands as Heir to his Father, and of others as Heir to 
Þ. - His Mother, dies, leaving Iſſue under fourteen, the next Couſin of either 
Side, that firſt ſeiſes the Body of the Heir, ſhall have the Cuſtody of bim; 
and the next Couſin of the Father's Part ſhall enter into the Lands of the 
 - Mother's Part, & fic e converſ eo. : 
Cre. Eliz, If a Woman hath Iſſue a Son by a former Huſband, and ſhe mame 
$25. a ſecond Huſband, ſeiſed of Socage Land, by whom ſhe has Iſſue o- 
2 And. 171. ther Son, and the Huſband — Wife e the ſaid Son 
Moor 635. under the Age of fourteen, his Brother of the Half Blood ſhall be 


0 That Guardian in e, (5) as next of Kin to whom the Inheritance cannot 
the elder deſcend. ou ing of le 1 
the Half Blood ſhall not be Guardian in Socage to the younger Brother, bein to 3 


If 


Borough Zi Lands; for the Rule is, that no Perſon, who can b bility inherit, 
2 Co. Lit. 88. 3 Com. Dig. 414. 15 n „ 


+ 
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So 5.9 


i 


P 
If 4. be Guardian in (a) Socage of B. under fou 
ian in Socage of another Infant, whom B. ought 
# bein is next Couſin pur cauſe & Gard, and an A Bus 
ary Guardian, purſuant to the 12 Car. 2, c. 24. though his Ward happens as next of Kin to be in- 


1.4 to the Guardianſhip of another Infant, yet he ſhall not be Guardian Pur cauſe de Gerd ; for he 
bebe an Hereditament, or Goods or Chattels of the firſt Infant. oats" 


cen, he ſhall be *Page 679 
to be Guardian Co. Lit. 88. 


Qion of Account b. 


* 


— 1 


An Infant, Ideot, Lunatic, non compor, one Blind and Dumb, Deaf and Co. Lit. 2. 
Dumb, or Leper removed, cannot be Guardian in Socage. Sa b. 


% 
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(c) Bp what Juthoritp Guardians are appointed; and 
herein, of the proper Jurildigion in reſtraining and pu⸗ 
niſhing Abules by Guardians, and others, in relation 
to Inkants. | ; EE ; 1 


T is clearly agreed, that the King as Pater Patrie is univerſal Guardian 2 Inſt. 14. 
[ of all Infants, Ideots and Lunatics, who cannot take Care of them- 4 Co. 126. 
ſelves ; and as this Care cannot be exerciſed otherwiſe than by 228 22 
them proper Curators or Committees, it ſeems alſo agreed, that the King n Staune f. 
may, as he hath done, delegate that Authority to his Chancellor; and pre. 37. 
that therefore at 1 this Day the Court of Chancery is the only proper it is ſaid, 
Court, which hath Juriſdiction in appointing and removing Guardians, and that the _ 
in preventing them and others from abuſing their Perſons or Eſtates. wa, fg 


tection of all his Subjects, and of all their Goods, Lands and Tenements; and ſo of ſuch as cannot 


govern themſelves, nor order their Lands and Tenements, his Grace, as Father, muſt take upon him 
to provide for them, that they themſelves and their Things may be preſerved. (5) Alſo it ſeems, 
that when Tenures were in Being, and that till the Court of Wards was erected, the whole Juriſ- 
dition of the King's Wards, where the Lands were held in Chivalry or Knights Service, was under 
nf erage gm of the Court of Chancery; ſo likewiſe in relation to Subjects, this Court determined 
touching the Wardſhips of the Body, who was the prior and who was the poſterior Lord And 
in Palm. 252, it is ſaid, that if a Guardian be made by Wtit out of Chancery, or by the Direction of 
the Court, his Authority cannot be revoked by the Infant, but that that Court will make him anſwer 
for any AR of his to the Prejudice of the Infant. + . 


And as the Court of Chancery is now inveſted with this Authority, hence 2 Mod. 15J. 
in every Day's Practice we find that Court determining as to the Right of R 
Guardianſhip, who is the next of Kin, and who the moſt proper Guardi⸗- 

a; as alſo Orders made, on Petition or Motion, for the Proviſion of In- gith, Ea. 
fats during any Diſpute herein; as likewiſe Guardians removed or com- Rep. 172. 
pelled to give Security; they and others puniſhed for Abuſes committed on 8 Mod. 214, | 
lofanta, and effectual Care taken to prevent any Abuſes intended them in 9 Mod.116, 
their Perſons or Eftates ; all ſuch Wrongs and Injuries being reckoned a pie. Ch. 
Contempt of that Court, that hath by an eſtabliſhed Juriſdiction the Pro- 106. | 
tection of all Perſons under natural Diſabilities. | 55 Raym. 

5 | 131. 
Land Raym. 1334. Will. Rep. 703. pl. 205, 2 Will. Rep. 112, 561. pl. 185. 3 Will. Kep. 116. 


EN 154. Vern. 442. 2 Vern. 249, 471, 606. Cal. Temp. Talb. 58. Stra. 168, 2 Stra., 


Bit it is Clear, that the Eccleſiaſtical Court bath not any Juriſdition, Vent. 207: 
_ regard to a Guardian in Socage, or Teſtamentary Guardian; and e 
efore where Sir Henry Wood having deviſed the Guardianſhip of his 
» by his Will iz Writing, according to the 12 Car. 2. & 24+ 4 


ps. 9 | 
 _CUARPALANKN. 
33 dk Cheſter his Siſter; hey De Cleveland, to Gon tl. 
| get * e * being about eight Ye was. contracted, CR that 
| Mood by Word bans 14. this Diſpoſition of the Gundi [ 
in the Prerogative Court to have this Nuncupative Codicil proved; wo 
the Court granted a Prohibition; for the are not to prove a Will wy 
. "cernmny the Guardianſhip of a Child, which is a 255 1 of a bo Na 
' __ * tare, and of which the Courts at Weſtininſtes are to 3 it he 
oh ana Statute „„ 1 


fy 


« PV 
43 a 


7 Df the Panner of ne and admitting a Guar 
jan. 


Mer Eq. _— ha e deri in Chancery oe, 3 wo LA appointed 
than (a) by bringing the Infant into 1 or his ra C 
Lent to have Toy aſſigned him. 45 eh 8 * 42 


Oo SITION 
() It is ſaid ö 
that the Court cannot 1 87 a Guardian, unleſs the ro be in TOs before Pong 2 Leon, 189. 


vid n 256, 330, 1 8 J 


Vide Head - Bidmphacty an ia is to ſue both at Common Law and in nh 
END! his Prochem Amy (b) or Guardian ; but he muſt always defend by 
Ape.- | 

4 That in rdian, who is to be (e) Nd e eee 
an Eject- 
ment againſt an Infant, the Deſendabe cannot appear by. — Amy for a Guardian, and Procein 
Amy are diſtinct, and the Suit by Prochein Amy was not before the Statute of 2 I, c. 47. and 
main. 2. c. 15. and is given in Caſe of Neceſſity, where an Infant is to ſue his Guardian, or is 
. eloined, or that the Guardian will not ſue for him. Cro. 1 N. K. But for the Dilfcence be- 
' tween 3 Prochein Amy and Guardian vide Palm. 296. 21 50, 390. (e) For the oy gp of 
ſuch Admiſſion vide 3 Co. 53. b. Cro. Elia. 156. 2 Inſt. iy. Jac. 641. Palm. 296. 8 
173, 342, 446. Mod. 48. Vent. 73. 2 Saund. 94. 2 Keb. 627. Vid 2 Danv. Abr. pou 
(G) Lev. 224. 3 Mod. 236, 2 Vern, 342. Pre. Ch. 376. 8 Mod. 25. Fitzgib. 1, 114, 164 
2 Wil. Rep. 119. 3 Wil. Rep. 140. pl. 32. 2 Barnes's Notes C. P. 326. Stra. 78, 114, 304, 445- 
2 Wil. 725 7 1 pl. 80. Sel. Caf. Temp. King C. & Hardw. C. J. 49. 2 Stra. 1076. 2 Will 50. 


425. Doug. 376, 730. Term Rep. 783. 


stil. 8 The reſpective Courts, in which the Suit is at muſt 3 
pry, Sg d) proper Guardian to the Infant ; and therefore if an Infant is ſued, the 
inti muſt move to have a proper Guardian aſſigned him. 


f 7 "Phat | 
7 Courſe hath been to allow ſome of is Officers of the Court, He. who by n af their Skil 
make the beſt Guardians, and Prochein Amys for the Advantage of the Infant. 2 Inſt. 261. 
That the Court of Chancery may aſſign one of the Six Clerks to be Guardian to an Infant. 2 Chan. 
Ca. 163. Bit if there be à Guardian appointed by the Father, or ex proviſſone Legis, as Guar- 
dian in Socage, who acts accordingly, he only ſhall be . to ſuc for the Infant, unleſs be hath 
miſdemeaned himſelf, Sid. 424. per Xeling C. J. That the Court may diſcharge one Guardian, 
and appoint another. Stil. 456——That a Huſband canngt 18 a Guardian made by the Court 
for his Wife. Vent. 185. 


And as no 1 can bring his Bill Bs 5 1 Pa fo he muſt take 
( And Care of it; for if the Bill is diſmiſſed, the Procbein Amy muſt Gn the 


therefore Coſts LS, of 
any Perſon 
may bring a Bill, as Prochein Amy to an Infant without his Conſent, becauſe it is at bis Peril that " 


| we ow anſwerable for the Event. Abr. "me 72. enen 


Where a Bil js brought agaiol againſt an Infant (if in Toru) ei ayer 
in Court, and have « Guardian aſſigned him, hy: whom he may defend the 
Spit ; if in the Country, he ſues out a Commiſſion to aſſign a Guardian, 

and put in his Anſwer; and whether he . * or Demurs, 


— 2 


G AR D I A N. 


in i mul be done by his Guardian ; for if it is the Plea, Anſwer, or 
Denner of the Infant, without doing of it by the Guandian, it will be 


1 where the Infant neglects to appear, or to have a Guardian aſſigned, Page 634 
it is a Motion of Courſe, (he being in Contempt to an Attachment) to 

ier a Mellenger to Wing Ry Court, and when he is there, che 
Cen always afſigns bim a Guardian ; but it is (e) doubted, whether this () 274 
cn be done againſt a Peer of the Realm who is an Infant, and whoſe Fer- he Pics 
ſon 1s | yk N | | . 
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(t) at what Time the Authority of a Guardian ceaſes, 
and what Aas will determine t. 4 


HE Authority of a Guardian in Chivalry did nat determiae till the Lit. Ses. | 
FT Heir, if a 7 _ — the Age of 2 Foun K bi ig 0 og 
was preſumed, that till that he was not capable ing Knight Ser. O. 3. 
dee, and attending his Lord in the Wats; the Guardianſhip of an Heir . 448. 
Female determined at her Age of fourteen at Common Law, but by Vm | 
1. the Lord had the Wardſhip till ſhe attained the Age of ſixteen, to ten- 


dr her coavenable Marriage ; the Authority of = Guardian in (b) Socage (1) g. | 


ceaſes at the Age, of fourteen, at which Age the Infant may 
dan to an Account, and may chuſe a new ian. eee 


ſee aate, 674. n. That committing Waſte is a Forfeiture of the Father's Guardianſhip. Hard, 6g. 


is Quar- the Guar- . 
aoſhip of 


If a Guardian in Socage die, the Guardianſhip ſhall go to the next of Plow. 482. 


Kin of the Infant, to whom the Inheritance cannot deſcend, and ſhall not b. 
go to the Executors of the Guardian, becauſe they can take nothing but (%, Lu. 8 
chat the Teltator had to his own Uſe; beſides, the Law gives the Guar- 8 Pp. 
dianſhip to ſuch Perſons as are preſumed to have moſt Affection for the 
Infant; and therefore will not intruſt Executors with it, who may happen 
to be Strangers, = 

If a Feme Infant, who is in Ward, marries, at Common Law the Guar- 2 inft. 266: 
dianſhip is determined, becauſe the Huſband is immediately on the Mar- 
rage become her Guardian; and it would be inconſiſtent, that ſhe ſhould 
u the ſame Time be under the Power of another Guardian. § Bee ante, 

| TE Rey | - 672.0. 


if a Feme Guardian in Socage marries, the Huſband becomes Guardian Plow-294-2- | 
in Right of his Wife; but if ſhe dies, the Guardianſhip ceaſes as to him, N 89. 


and ſhall go to the next of Kin to the Infant. 

A Guardian in Socage ſhall not fotfeit his Intereſt by Outlawry, or At- Co. Lit. d. 
tunder of Felony, or Treaſon ;z becauſe he hath nothing to his own Uſe, b. - 
but to the Uſe of the Heir. © | 5 | Gedb. 
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2 Inſt. 260. 
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| *Page682 ® (F) Df the Guardian's Antereſt in the Body and Lands 


_ 2 Inf. 90. 
' 9 Co. 7% 


2 Inſt. 90. 


bt the Ward, and His Remedy for the ſame 


A the Law hath inveſted Guardians not with a bare Authority on] 
4 but alſo with an Intereſt till the Guardianſhip ceaſes, ſo it hath 4 
vided ſeveral Remedies for Guardians againſt thoſe who violate that 2 
tereſt ; and therefore at Common Law there were Remedies both Droitural 
and Poſſeſſory, to recover the Guardianſhip.” | 
As at Common Law there was the Writ de Cuſtodia Terre &5 H:redy, 


called the Writ of Right of Ward, wherein the Guardian recovered the 


| - Cuſtody of Body and Lands; but if the Ward were married, then the 


| { 
2 Inf 

* 438. 
9 Co. 72. 


Huſſey s 
Ay 


Hob. 94. 
(a) And by ; ; | 
the of this Statute, a Writ of Raviſhment lay for the Guardian in Socage, as a Writ is conſ- 


Guardian was driven to this Action of Treſpaſs, Quare 4 ee 
„cap. 6 


non ſatiiſad. But this was remedied by the Statute of ST 
which provides, that in the Writ of Right of Ward, the Plaintiff ſhall re- 


cover the Value of the Marriage. 


90 Alſo at Common Law an Action of Treſpaſs lay for the Guardian, which 
was a Poſſeſſory Action; and in this at Common Law he could only re- 


cover Damages for his Ward, and not the Ward itſelf ; but the Statute of 
(a) Weftm. 2. cap. 35. gives a Writ of Raviſhment of Ward, in which the 
intiff recovered the Body ef the Heir, and not Damages only. | 


avili caſu. Co. Lit. 87. b. 89. a. F. N. B. 139.——And it ſeems, that a Teſtamentary Guardian may, 
by 12 Car. 2. c. 24. which gives ſuch Guardian the ſame Remedies that a Guardian in Socage had, 

| have a Writ of Raviſhment of Ward. 3 Keb. 446.4} - CH | 

5 | 


- 
tl _—_— 


—_— 


+ See 3 V. 15. 5. 


5 Keb. 446. If upon a Habeas Corpus an Infant be brought into Court, and it appears, 


— 7 
* 


that the Queſtion is touching ale e of Guardianſhip, the Court cannot 
deliver the Infant to the Guardian; for he may have a Writ of Raviſhment 
of Ward. e „ 


* 


(G) What Things a Guardian map lawfully do, and 
: which will bind the Jnfant. 


| Co. Lit. 88, ROM the Authority and Intereſt, which the Policy of the Law has 


$9. 


Lit. Sect. 


TF inveſted Guardians with, it appears, that a Guardian * do ſeveral 
Ads which will bind the Infant; ſuch as making Leaſes for Years, which 


123-124- he may do in his own (5) Name, and ſuch Leſſee may maintain 
09097 14 | | 1 
avow in his thereupon. | 
- own Name. 
Vaugh. 18. + 
t Cont. as to a Teſtamentary Guardian, ſee ante, 677. u. 
Bro. Tit. Therefore if a Guardian in Socage makes Leaſe for Years, to contigs 
= — 1 beyond the Time of his Guardianſhip, ſuch Leaſes ſcem not to be abſolutely 


19. 


ö 


void by the Infant's coming of Age, but only voidable by him, if he thinks 


Fa 


- 


eh lor the Time as general and abſoluce ; and therefore all lawful Ads £2? 


— 


8 „53 
Ane %. 
1 wet 2 Nine 174 ENR FI "3s, 2 rep f 5 £474 Saas ora 
bt: for 5 were not derived barely out of the Intereſt of the Guardian, or u. 
ure 


* 2 Rob. Abr. 


thereby, but take effect alſo by virtue of his Authority, 2 


to de m uſſey. 
ro. Jac. 5 6, 


done during the Coptinuapee of that Authority are good, and may ſubſiſt 98. Sl 
after the Authority itſelf 


| y be 0 Oi done, is determined; and con- 2 
ſequently the Infant, when he comes of Age, may, by Acceptance of Rent, 5; ; 
* "Lex AR, if he think fit, make ſuch Leaſes good and rb 0 *Page683 


bit 4 Guardian pur Nurture cannot make any Leaſes for Years; either in 


his own Name, or in the Name of the Infant; for he hath: only the Care 


of the Perſon and Education of the Infant, and hath nothing to do with 


his „ TE on Sa a Rs 
| of lets Lands to B. for four Years, and died, and the Lands being holden Leon. 158, 
in Socage, and the Heir under fourteen, the Guardian in Socage, by In- 322: 


denture, before the firſt Leaſe was expired, lets the ſame Lands in his own e 1 
Name to B. for eight Vears; and if by this Acceptance of a new Leaſe 56. 


en 45, 
from the Guardian in Socage the firſt Leaſe was ſurrendered, was the Queſ- Fils and 


tion; and it is ſaid to be holden by the Court, that it-was,, ſurrendered ; Fiend 
or if it could not be properly called a Surrender, for want of a Reverſion | 


in the Guardian in Socage, yet they held, that at leaſt the firſt Leaſe was 1 

thereby (2) determined by Admittance of the Leſſor's Pouer to make ſuch 6 

preſent Leaſe, which, if the firit ſnould ſtand in the Way, he could not do. ronuos, this 
di it anne nee ith 3419 s, ß. Caoaſe is cit - 

ed, and there ſaid, that in Strictneſs it could not amount to a Surrender properly ſo called, but 

that however it amounted to a Determination. N 6 i JE? 
„ 


5 In eject 


? r Ü MEPSEIF 44731 in op TY 735 Wt 4 N | ; 
the Caſe was, that one A. deviſed Lands to B. his Son in Cro. Ella. 


Tail, with divers Remainders, over, and makes one C. Overſeer of his Will, 678, 734. 
and willed that he ſhould have the Education of his Son till he came to PS and 
tuenty-one, and to receive, ſer and let for the ſaid B. the ſaid Lands fo 8 ; 


given him and thereof to account to the ſaid B. being allowed his Charges, pgwail or 
Fe. C. makes a Leaſe for ſeven Years in his own Name, with Reſervation Dev. 290. 


of Rent to himſelf, and this leaſe by Computation, was to continue Half a 
Year after B.'s' attaining his full Age; and if this Leaſe is good for any 


Part of the 'Term was the Queſtion, C. being dead, and B. not of Age. 
And it was argued to be good for the whole Term, or at leaſt during the 
Minority of the Son, and only void for ſo much as exceeded the full Age 
of the. Son; and that C. had an Intereſt in the Land, and not a bare Au- 
thority only; for then all Leaſes muſt have been made in the Name of the 
Infant, and ſo he might avoid them whenever he thought fit, which the 
Teſtator never intended to impower him to do; but Hpbam Clench, and 


Mer held, that as this Deviſe is, C. was but a guardian for Nurture, and 


could not make Leaſes at his.own Will and Pleaſure, for then he might 

make them for an Hundred Years ; but here he can only make Leaſes at 

Will; for there is no other Time certain appointed, and he is but in the 

Nature of a Bailiff, and accountable ; and therefore it was adjudged that 

the Leaſe was void; from which Caſe it appears, that if the Authority 

bad been ſufficient to enable him to have made Leaſes for Years, ſuch Leaſes 

made by him, during the Continuance of that Authority, would not have 

determined therewith, but ſhould have ſubſiſted during the whole Term for 

which they were made; and the Infant in ſuch Caſe could not when he 

came of Age have avõided them, as he may Leaſes made by his Guardian 

in Socage, if he thinks ſit; becauſe the Leſſee would have been in by the 

Will and Deviſe, not by the Guardian pur Nurture. | Du 
If a Woman who is Guardian in Socage to her Son, marries again, and Plew. 193. 

ber Huſband and ſhe join in a Leaſe of the Infant's Lands, this Leaſe up- _— arts 

on the Death of the Huſband becomes void; for the Intereſt ſhe had in the 3 

Lands was in Right of the Infant, and therefore ſhall not bind her, as thoſe 

Vox. II, | | 3B Acts 


(HT DV AR AO I NR.” * 


Ads ſhall in which, ſhe joins with her Huſband in parting with her own 

Y $6 e a, | 6 rl 15 me op 5 8. . a PII VI rr | 72 
A Guardian in Socage may grant Copyhold Eſtates in his own Nan, 
„and ſuch Grants ſhall bind the Heir, for he is Dominus T e Ne, 
Page684 + ſhall take the Profits to his own Uſe, though he wall account ier den 
65. Be. and be ſhail Keep, Courts in bis own Name. 
.Poph. 227. Owen 116, Godb 145. Rol. Abr. 499. 1 Rol. Abr. 4. 
Mich 8W.3. Alſo it hath been reſolved, that a Guardian in Socage may Copy- 
333 Lade holds in Reverſion, according to the Cuſtom of the Manor, and that ſuch 
Harter, Grants ſhall he good, though they come into Poſſeſſion during the Nonage 

of the Infant. as br ER. 
2 Rol. Abr. A Guardian or Prochein Amy may make Partition in Behalf of an Infant, 
256. and it will bind the Infant, if equal; for the Guardian is appointed by the 
L.uau to take Care of the Inheritance of the Infant; and this Separation and 
Diviſion of his Part from what belongs to another is ſo far from being 2 
Prejudice tothe Infant, that it is really for his Benefit and Advantage. 
Co. Lit. 17. As the Authority and Intereſt of a Guardian extends only to ſuch Things 
b. 89. a. as may be for the Benefit and Advantage of the Infant, and whereof he 
29 E. 3. 5. may give an Account; on this Foundation it is held, that a Guardian can 
= not preſent to any Benefice in Right of the Heir, becauſe he can make no 
„Advantage thereof (for that would be Simony); and conſequently has no- 
( nut in thing therein whereof he can give an Account, and therefore the (a) Infant 
* himſelf ſhall preſent thereto. 5 5 FFCVV OT Te Sn 
it i 1 — e „ 
has M the Heir be within the Age of Diſcretion, the Guardian may preſent in his Name. 
Put Parſun's' Law, c. 10. f. 76. makes a NPuxre- hereof, and ſuppoſeth that it muſt be intended 


of a Guardian by Knight. Service, and not a Guardian in Socage.——-—— ——And in 3 Inſt, 156. it 
is ſaid by my Lord Cate, that the Heir ſhall preſent of what Age ſoever he be, and not the 


42E. 3130, Put yet a Preſentment made by the Guardian in the Name of the Heir 
iizs A good Title to the Heir in a Quare impedit. EE | 
Hob. 132, Alſo a Guardian in Socage of a Manor to which an avowſon is append 

ant, if he be diſturbed, ſhall have a Puare Tmpedit. in his own Name, al- 

though he can make no Advantage thereof. | " SP 

Catch. 79, If a Guardian puts in an Anſwer to a Bill in Chancery for an infant, on 
3 Mod. 259. Oath, ſuch Anſwer ſhall not conclude the Infant, nor be (6) read in Ei- 
2 Vent. 72, dence againſt, him; far the Effect of an Infant's Anſwer to a Bill in Chan- 
1.d. Raym. cery is to no other Purpoſe than to make proper Parties, ſo as to have an 
pres, Ch. Opportunity to take Depoſitions, and to examine Wirneites to prove the 


229. Matter in Queſtion. | | | 

9 Mod. 103; | | EL | : 9h 85 15 25 ox: | 
153. Oilb. Eq. Rep. 4. Will, Rep. 504. pl. 145. 2 Will. Rep. 387, 4or. pl. 126, 519, 
(*43). pl 202. 3 Wil. Rep. 237. Stra. 506, 548, 2. Stra 1026. Show, 89. 8. C. E.. 
cleaon and Petty. () Ii an Infant put in an Anſwer by Guardian, and there is a Decree againſt 
him, without any Day g.ven. him to ſhew Caute, ſuch Anſwer ſhall not be read or admitted as 
Evidence againſt him when he comes of Age; But if a ſuperannuated Defendant puts in am An- 
1wer by his Guardian, it ſhall be read againſt him at any Time after, for he is ſuppoſed to 
grow worſe, and is not to have a Day to ſhew Cauſe, Abr. Eq. 281, Leving and Carerley. 


Ade Equ. An eſtate having deſcended to an Infant, ſubje& to Incumbrances 3 and 
"Wc gpl the Queſtion. being whether a Guardian might, without the Direction of a 
Lan,y, Court of Equity, apply the Profits 10 diſcharge the Incumbrances, or the 
Intereſt of them, or whether they ſhould not be accounted Perſonal Eſtate, 
and ſo the Adminiſtrator ofthe Infant be intitled to them, if the Infant died 
in his Minority, it was held by the Court, that a Guardian, without any 


% That a Direction, amy pay the Intereſt of any (e) real Incumbrance, and the Prin- 


Guard. an 3 3 a 107, & vide 
in uld pay off a Judgment with the Prefits of the Infant's Eſtate. 2 Chan. Ca. 197. 8 
; Chan, Ca. 836, Ven. 232. Rs; | ciel 


= | 


* F 


8 Ez 


+ the Guardian was not compellable to apply the profits of the Eſtate of the *P ages 5 


to the Infant's Eſtate, and takes the purchaſe in the Name of J. S. for his en ver. Ner- 


| Infant were intitled to the Lands, yet the Guardian muſt account for this 


| tic's Perſonal Eflate in a Purchaſe of Lands made in ' Lunatic's Name; and it was held, that 


c Of the 


ofa Ward, and the one dot · Waſte; this is the Waſte! of both, for he is no, Stranger. 3 E. 3. 18. 


If a Guardian fllreck a Stranger 80 cut down | Trmnber- Trees, or to lag. 305. 
proſtrate any of the Houſes, and doth not, according to his Duty and 


* 
WP PFF App · a Er OC: ne.” 


brance, yet the Court will not decree, him Satisfaction out of the Tofant's 70. 
Eftate ; but if the Sum diſburſed exceeds, the Profits of the Eſtate, for ſo 


eee . 


A Guardian to an Infant, having a conſiderable Sum of Money in his * 4 
Hands that was raiſed out of the Infant's Eſtate, lays out, with the Copſent 435. E 
of his Grandmother, 3000l. in a Purchaſe of Lands which Jay contiguous of Winchel- 


Benefit, if when he came of Age he ſhould agree thereto, and allow that . 
Money on Account; the Infant dying in his Minority, it was held by my 
Lord Chancellor C. B. Ailint and . Zutwyche, againſt the opinion of tile 
Maſter of the Rolls, that though neither the Heir nor Adminiſtrator of the 


TOY OOO SBC Oe ; my 


cool. to the Adminiſtrator of the Infant; and that it was not in the (a) 


ower of the Guardian, without the Direction of this Court, to turn the (a Where 


Perſonal into Real Eſtate, by which it would deſcend to the Heir; and the Com- 


that the Objection, that an Infant may make a Will at ſeventeen of his 2 5 


Perſonal Eſtate, bus not of his Real, was not anſwered. -— __ veſtedPart 


of the Luna- 


they had exceeded their Power, by changing the Perſonal Eftate into a Real, and thereby defeat- 
ing the next of Kin in favour of the Heirs at Law; and therefore the Court decreed, that the 
purchaſed Lands ſhould be ſold, and the Money divided amongſt the next of Kin, according to 


+» R " 4 


the Statute: of Diſtrikutions. 2 Vern. 192. Arvdley and Atudley. 


A Mother, as Guardian to her Infant Son, had out of his Perſonal Eſtate 2 Vern. 193, 
paid off a Mortgage; the Infant afterwards died, and the Eſtate deſcended en fee. 
to a remote Heir, and then the Mother would have had back the Money, W 
but the Court denied her .I, 8 1 | 


mtg a 5 £ od. 


Jnfant's Remedy againſt his Guardian 
= tor Abuſes by him 7-57 OO 

| A common Law, both a Prohibition of Waſte and an AQton of 2 Inſt, 303. 
11 Waſte lay againſt a Guardian in Chivalry and a Guardian in Socage, 

2 voluntary, but not for permiſſive Waſte, or Waſte done by a (6) (0 But it 


ger. there be two 
77 Jointenants 


"4 2 | Office 


FO end and preſerve the Inheri 
Ward in his Cuſtody and ox 26h oe Woke 22 — 
g-doer ; this ſhall be taken in Law for bis Conſem; aechrdin d 
Dibers port afftire vi gu, and if fich 

0 e Without the Knowledge ofithe Guardian : 1 

fand, then ought'the t 

Page636 7 whergn he ſhall recoter the Freehold, and Damiges for ard rug an 

Diſherifon. _ ho 0308 Os F187 OG: Ton Of 2 rhelannbE 26 21h o7 

2Inft: 3053, And if the Heir brings his Action of Waſte within Age, the jndgwegt. 

5 n to the Satute of Glocefter,' 6 Ed. 1. cap. 5. ſhall bot "only be to“ 

Bt recover ocum vaſlatum, but the Guardian ſhall*loſe” the whole Wardihf 

OE” ſatisty the Damages. Aden * i by a vt a. 5 SOLE 005 n 

2 Inft- 305. If the Guardian doth Waſte, and after affigneth over his 'Tatereſt; an 

| 63.1: 369 ene 
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Aion of Waſte lieth againſt the Grantor in the Ten. 15 
2 Inſt. 306. Alſo if the Waſte be committed fo near the Time of the Infant“ coming 
of Age, that he could convediently bring his Action of Waſte during 
bis Minority; yet after the determination of the Guardian's Interéſt, he 


” 


may bring his Action of Waſte, and in ſuch Caſe, as he-cannor recover the 

_ +» Wardfhip which is ended, he ſhall by the Satute of Gloeeftey recover treble 
4 RY OTST e en 

2 Int. 413 B , 2. cap. J. If Leſſee for Years, or Guardian alien in Fee, the 
Remedy for recovering the Freehold ſhall be by an Aſſiſe of Move! Dif. 

feiſen, and both the Feoffor and Foffee ſhall be 'eſteemet! Diſſeiſors, and 

- "the Survivor of them ſhall be liable to this Remedy. 80 if either 'bappens 

ro die, he that ſurvives may be conſtrued a Diſſeiſor, and as ſueh liable to 

LO RET ro os OO N 67 $621 
Not only Guardians ip Chivalry, but in Socage, and by Narture, come 
Within this Law of Fe/tm. 2. So alſo their Alienations not only in Fee, 


Ba G634kfi: + 4 


but in Tail, or for Life, are within the Ac Pt. e Mo, 
Bro. Di. If a Guardian accepts of a Feoffment from his Ward, the Ward may 
Jin. 95: bring an Alliſe againſt him as a Diſſeiſor; for the Guardian acts contrary to 
mais Duty, when he aſſents to any Alienation made by his Infant; for i is 
his Duty to protect the Inheritance of his Ward, and to deliver it up to him 
tꝗ full Age, and not to bring it into his own Familjyr,. .. 
Co. Lit. 53, If a Guardian, after the full Age of the Heir, continues in Poſſeſſon, 
b. 21. a. he is an Abator, and an Aſſiſe of Mortdaneeſtor lies againſt him by the 
2 Jaſt. 184. Heir; but he cannot be deemed a, Difſeiſor, becauſe he does not atually 
oiuſt the Heir of his Freebold, which is required in a Diſſeiſin, but hold; 
him out by an intermediate Entry between him and his Anceſtor, which 
makes the Diſtruction between an Abatement and a Diſſeiſin. 55 
If an Infant appears by. Guardian and ſuffers a Recovery, this ſhall bind 
Rol. Abr. him; and one of the Reaſons hereof is, that if the Recovery be to the Pre- 
1 \;, Judice of the Infant, be bas his (u) Remedy for ir againſt his Guardian, and 
1 Tir may re- imburſe himſelf out of his Pocket, to whom the Law had com- 
Si ed - mitted the Care of him. | 
en, oP Und EI 
2 wh faint pleads or miſpleads, the Infant bah an ARtion againft him. Dyer 104. b. Mod. 
4s, 49. þ "Mod. 25. 9 Mod. 8e 153 Fitzgib. 1, 114. Gib. Eq. Rep. 16 Ld. Raym. 
2113, 232, 600. Vern. 46t. Eq. Ca. Abr. 283, Stra. 445. 2 Str: 1076. Will. Rep, 536. pl. 
136. 2 Will. Rep. 119, 244, 297. pl. 80. 387, 519, 549. pl. 180, (643). pl. 202. 3 Will. Rep. 
| 2C6., pl. 51, 208, 235. A Guardian ſutiered a Dowreſs to recover at Law, by not ſetring. 
up a Term which was created for protecting a Purchaſer, and the Infant was relieved in Equity 
SR SL: Eon, „„ «PV» 
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JJ) Df obliging a Guardian to account, and what p. 
1 Allowances he thall have. Pn 


Y the (a) Common Law, Guardians in Socage are accountable to the 1 
; 0 he Age of (5) f * Ne NE 
Infant, either when he omes to the Age of (5) fourteen Years, or at (a)AtCom- 

any Time after, as he thinks fir. mon Law, 

15 ; Executors 
could not have an Action of Account, nor could any but the King have ſuch an Action againſt 
them; for Matters of Account lie ſo much in Privity between the Parties, that thoſe who are 
Strangers thereto can neither tell what Allowances ought to be made by the one Party, or what 
might be alledged in Diſcharge of the other; but by Vm. 2 cap. 23. if the Heir make 
his Will, (which it ſeems to be agreed he may now do at the Age of tourteen) his Executors ſhall 
have an Action of Account againſt Guardian in Socage; and by 25 E. 3. c. 5. Executors of Exe- 
cutors may have ſuch an Action; and by 31 E. 3. c. 11. Adminiſtrators; and by 4 & 5 Ann, 


C. 16, an Action of Account lies againſt the Executors of a Guardian, Bailiff or Receiver, Co. 


Lit. $7. () That an Infant may by his Prochein Amy call his Guardian to an Account even 
during his Minority. 2 Vern. 342. : | | 


But the Guardian, on his Account, ſhall have Allowance of all reaſonable Co. Lit. $9. 
Expences ; and if he is (c) robbed of the Rents and Profits of the Land a 
without his Default or Negligence, he ſhall be diſcharged thereof upon his e) So if the 


Account; for he is in the Nature of a Bailiff or Servant to the Infant, and —_— 
undertakes no otherwiſe than for his Diligence and Fidelity. dy Thunder, 
1 Lightning 


and Tempeſt, or other inevitable Accidents. 8 Co. 84. 


If a Man enters as Guardian into the Lands of an Infant, who has no mob Abr. 
Title to be Guardian, it is at the (d) Election of the Infant to make him a 8 — 
Diſſeiſor on account of his wrongful Entry upon, and Actual Ouſter of, 2217 
ſuch Infant, or elſe diſſemble the Wrong, and call him to an Acconnt as 
Guardian. 1 
Gan in Socage occupy. after the Heir attain to the Age of fourteen Years, he may (4) If Guar- 
Bailif, 2. Inſt. 380. „ 


Age, before any Entry is made on him; yet he ſhall (e) account for the 2%, 3 
Profits throughout, and not during the Infancy only. | Helwwnby: 
e) That if a 


Man intrude upon an Infant, he ſhall receive the Profits but as Cuardian, and 'the Infant ſhall 
| havean Account againſt him in Chancery. Vern. 295. | | 


A Receiver to the Conti of an Infant, who has had his Account al- . FS 
lowed him by the Guardian, ſhall not be obliged to account over again to : 
the Infant when he comes of Age. 


Ita Guardian takes a Bond for the Arrears of Rent, he thereby makes 7. 
t his own Debt, and ſhall be charged with it. | and Buckley 


If a Guardian to an Infant, whoſe Lands are incumbered to the Value of N N 
Cool. buys it off with 1000. of the Infant's Money, he ſhall not charge 
the Infant with the 600“. | | A: | | 


The End of the 8 x cond Votunn | 5 


